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SCOTT  M.  LADD,  O  'Brien  County. 
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OFFIOEBS  OF  THE  COXXBT. 
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U.  G.  WHITNEY,  Reporter,  Woodbury  County, 


JUDGES  OF  THE  COURTS 

during  the  time  of  these  reports,  from  which  appeals  may  be  taken  to 

the  Supreme  Court, 


(NAHB8  ARRANGED  IN  OROBR  OF  SENIORITY  OF  SERVICE.) 


DISTBIOT  COUBTS. 

First  Districtytwo  Judges — ^Henrt  Bank,  Jr.,  Keokuk ;  William  S.  Ham- 
ilton, Ft  Madison. 

Beoond  District,  four  Judges — •  F.  W.  Bichelberokr,  Bloomfleld:  C.  W. 
Vermilion,  Centerville;  D.  M.  Anderson,  Albia;  F.  M.  Hunter. 
Ottumwa;  Senega  Cornell,  Ottutnwa. 
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enport :  F.  D.  Letts,  Davenport ;  t  Lawrence  J.  Horan,  Muscatine. 

Eighth  District,  one  Judge — ^Ralph  P.  Howell,  Iowa  City. 

Ninth  District,  Ave  Judges — f  Hugh  Brbnnan,  Des  Moines:  W.  H.  Mc- 
HENRT,  Des  Moines ;  Lawrence  De  Graff,  Des  Moines :  Charles  A. 
DuDLET.  Des  Moines:  Wm.  S.  Aters,  Des  Moines;  Hubert  Utter- 
back,  Des  Moines. 

Tenth  District,  three  Judges — t  Franklin  C.  Platt,  Waterloo :  George  W. 
Dunham,  Manchester;  Chas.  W.  Mullan,  Waterloo:  H.  B.  Boies. 
Waterloo. 

Eleventh  District,  three  Judges — ^R.  M.  Wright,  Ft.  Dodge ;  1  C.  G.  Lee. 
Ames;  t  C.  B.  Albrook,  Bldora;  H.  E3.  Fry,  Boone  (1915)  :  Bdward 
M.  McCall,  Nevada  (1915). 

Twelfth  District,  three  Judges— C.  H.  Kellet,  Charles  City ;  J.  J.  Clark. 
Mason  City ;  M.  F.  fSbwARDS,  Parkersburg. 

Thirteenth  District,  two  Judges — ^A.  N.  Hobson,  West  Union :  William  F. 
Springer,  New  Hampton. 

Fourteenth  District,  two  Judges — D.  F.  Cotle,  Humboldt:  N.  J.  Lee. 
Bstherville. 

Fifteenth  District,  five  Judges — ^A.  B.  Thornell,  Sidney:  Orville  D. 
Wheeler,  Council  Bluffs ;  Bugene  B.  Woodruff,  Glenwood ;  Thomas 
Arthur,  Logan ;  Joseph  B.  Rockafellow,  Atlantic. 

Sixteenth  District,  two  Judges — f  Frank  M.  Powers,  Carroll ;  M.  B.  Hutch- 
ison. Lake  City :  B.  G.  Albert,  Jefferson. 

Seventeenth  District,  two  Judges — B.  F.  Cummings,  Marshalltown ;  James 
W.  Willett,  Tama.  ,         „ 

Eighteenth  District,  three  Judges — F.  O.  Bllison,  Anamosa;  Milo  P. 
Smith,  Cedar  Rapids ;  John  T.  Moffit,  Tipton.  .^ 

Nineteenth  District,  two  Judges — Robert  Bonson,  Dubuque:  John  W. 
KiNTZiNGER,  Dubuque.  ^ 

Twentieth  District,  two  Judges — James  D.  Smyth,  Burlington ;  Oscar  Hale, 

Wapello.  ..  «r        -r^ 

Twenty-firat  District,  two  Judges — William  Hutchinson,  Alton:  W.  D. 
Boies,  Sheldon. 

SUPEBIOB  C0X7BTS. 

Cedar  Rapids — Charles  B.  Bobbins. 

Council  Bluffs — Frank  J.  Capelu 
Orinnell — Paul  O.  Norris. 

Keokuk — W.  ^  McNamara. 

Oelwein — John  R.  Bane. 

Perry — ^W.  W.  Cardell.  _ 

8henando<ih — Geo.  H.  Caetul 

•  Died,  Oct  11.  1914. 
t  Retired.  Dec.  81.  1914. 
t  Resigned.  April  27.  1914. 
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AT 

DBS  MOINES,  JANUARY  AND  MAY  TERMS,  1917 

AND  IN  THE  SEVENTY-FIRST  YEAR  OP  THE  STATE. 


James  E.  Kuehl,  Appellant,  v.  Town  of  Bettbndorf, 

Appellee. 

DEBICATIOK:    Aceeptance — ^Public  Highways— Pte8itmi>tion.    Prin- 

1  eiple  recognized  that  an  acceptance  by  the  public  of  a  dedica- 
tion of  ground  for  a  public  highway  is  preflumed  to  be  as  broad 
as  the  grant. 

ADVERSE  POSSESSIOK:     Public  Property— Highways— Limitation 

2  of  Actl<tti8.  Principle  recognized  that  the  statute  of  limitations 
does  not  run  against  the  public. 

BOUNDABIES:     Acquiescence — ^Noh-Application  of  Doctrine  to  thd 

3  Public— Highways.  The  doctrine  of  boundaty  lines  by  acquies- 
cence as  applied  between  individuals  does  not  apply  where  one 
of  the  parties  is  a  governmental  agency  and  the  subject-matter 
is  one  in  which  the  public  has  a  vested  interest.  So  held  as 
to  a  public  highway. 

Vol.  179  Ia.— 1 
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ESTOPPXSL:    Equitable  Estoppel— Higliway  Boundaxie»— Pences  and 

4  Trees.  The  planting  of  trees  and  the  building  of  fences,  without 
objection  by  the  public  authorities,  will  not  estop  the  public 
to  claim  that  such  trees  and  fences  are  within  the  public 
highway. 

DEDICATION:     Acceptance — ^Want  of  Municipal  Body  to  Accept. 

5  ' '  User ' '  of  dedicated  streets  and  alleys,  by  the  public  is  sufficient 
to  hold  the  grant  until  such  time  as  there  may  be  a  legally 
organized  municipal  body  and  acceptance  thereby. 

DEDIOATIOK:     Operation  and  Effect — ^Public  Highways.    One  who 

6  purchases  lots  by  plat  descriptions  acquires  in  all  the  streets  of 
the  plat  an  interest  which  can  only  be  terminated  by  a  valid 
vacation. 

HIGHWAYS:    Abandonment — ^Kon-TTser—- Effect.    Abandonment  of  a 

7  public  highway  is  not  shown  by  non-user  and  non-improvement 
of  the  highway  during  a  time  when  it  was  not  needed. 

HIGHWAYS:     Adverse  Possession— Recognition  of  Streets— Effect. 

8  One  who  by  his  conduct  recognizes  the  existence  of  public  streets 
and  alleys,  may  not  be  heard  to  say  that,  during  such  period  of 
recognition,  he  was  holding  parts  of  the  same  adversely  to  the 
public.  (This  is  on  the  ooncession,  arguendoy  that  the  statute  of 
limitations  may  run  against  the  public.) 

PLEADING:     Issae,  Proof  and  Variance — ^Evidence  Most  Conform 

9  to  Pleading.  A  pleader  can  take  no  benefit  from  proofs  which 
are  broader  than  his  pleading. 

Appeal  from  Scott  District  Court. — M.  P.  Doneqan,  Judge. 

Saturday,  January  20,  1917. 

This  is  a  controversy  over  the  boundary  lines  of  plain- 
tiff's  lots  in  the  town  of  Bettendorf.  The  action  ia  to  quiet 
plaintiff's  title  to  a  strip  which  defendant  contends  is  a  part 
of  one  of  the  streets  of  the  town,  and  another  strip  which  the 
town  claims  is  an  alley.  The  trial  court  disimssed  plaintiff's 
petition,  and  he  appeals. — Affirmed, 

Helmick  &  Boudinot,  for  appellant. 
J.  C.  Hall,  for  appellee. 
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Deeueb,  J. — I.  Something  like  60  years  ago,  a  plat  was 
made  and  filed  by  the  then  owners  of  a  parcel  of  land  near 
the  city  of  Davenport,  bounded  on  the  south  by  what  was 
called  the  Churchill  farm,  and  on  the  north  by  what  was 
called  the  Davenport  and  LeClaire  road.  There  were  also 
intersecting  streets,  running  north  and  south  between  the 
blocks,  known  as  Kossuth,  Gem,  and  Moline  Streets.  There 
were  four  blocks,  which  varied  in  size:  one  had  22  lots, 
another  14,  a  third  16,  and  a  fourth  18.  The  lots  bearing 
the  smaller  numbers  in  each  block,  faced  south,  and  abutted 
on  the  road;  while  those  on  the  north,  bearing  the  larger 
numbers,  faced  upon  an  all^.  The  road  was  66  feet  in  width, 
the  intersecting  streets  60  feet,  and  the  alley  26  feet  Just 
north  of  the  alley,  and  between  it  and  the  Churchill  farm, 
and  running  the  entire  length  of  the  alley  on  the  north,  was 
another  strip,  about  4  feet  wide.  A  copy  of  the  plat  is  here 
inserted  for  a  better  understanding  of  the  case. 
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Attached  to  the  plat,  and  to  the  certificate  of  the  ded- 
icator, was  this  statement  of  the  surve3ror  who  made  the  plat : 

'^  Located  in  the  south  half  of  the  southeast  quarter  of 
Section  29  in  Township  78  N.  of  Range  4  East  of  the  5th 
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Principal  Meridian.  The  North  alley  26  feet  wide,  leaving 
a  strip  next  to  A.  Churchiirs  line  4  feet  wide  and  not  included 
in  this  siirvey:  Main  Street  66  feet  wide,  and  all  other 
streets  60  feet.  Lots  40  feet  wide.  Lots  A  and  B  are 
annexed. 

*'By  Jona  Parker,  County  Surveyor. 

''Stones  are  placed  at  each  corner  designated,  and  posts 
to  all  other  corners  of  blocks,  also  corresponding  comers  to 
each  lot. 

"Jona  Parker,  Sur.'' 

The  town  of ^  Bettendorf  was  incorporated  in  the  spring 
of  1903.  Before  that,  the  place  in  question  was  nothing  more 
than  an  unincorporated  village,  known  first  as  Lillienthal, 
and  afterwards  as  Gilbert.  The  original  dedicators,  a  Mrs. 
Gilbert  and  her  husband,  from  time  to  time  made  sales  of 
the  lots  in  this  plat,  always  describing  the  same  in  accord 
with,  and  with  reference  to  the  plat  numbers ;  and,  in  the 
year  1877,  plaintiff's  father  purchased  Lots  1,  2,  3,  4,  11,  12, 
13,  and  14,  in  Block  3,  of  the  "map  of  Lillienthal."  The 
description  of  the  property  was  according  to  the  plat,  and 
not  by  metes  and  bounds.  Plaintiff  claims  that,  at  the  time 
his  father  purchased  the  lots,  all  the  other  lots  and  blocks 
in  this  plat  had  been  sold,  and  that  all  of  them  had  been 
fenced, — ^the  ones  he  purchased  being  the  only  ones  which 
were  unimproved  and  unfenced;  and  he  also  claims  that, 
almost  immediately,  his  father  proceeded  to  fence  the  lots 
he  had  purchased,  and  that  he  erected  substantial  fences  on 
the.  south  and  west  lines  of  his  property,  placing  his  fences  on 
the  south  in  line  with  other  fences  which  had  been  erected 
by  adjoining  proprietors.  The  father  understood  that  his 
south  fence  was  on  the  line  of  the  Davenport  and  LeClaire 
road,  the  name  of  which  was  changed  to  Main  Street  by  the 
Gilberts,  when  they  made  their  original  plat^  and  again 
changed  to  State  Street,  when  the  defendant  town  was  incor- 
porated. It  is  claimed  that  there  were  no  stakes  or  other 
visible  monuments  at  the  time  these  fences  were  erected.    The 
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fence  on  the  west  side  of  the  lots,  and  between  them  and  what 
was  known  as  Gem  Street,  was  extended  northward  across  the 
alley,  and  also  the  four-foot  strip,  and  on  to  a  line  of  the 
Churchill  farm,  thus  obstructing  and  cutting^  off  access  to  the 
all^  on  the  north.  No  complaint  seems  to  have  been  made 
of  the  matter  at  this  time,  perhaps  for  the  reason  that  there 
was  no  incorporated  town  to  complain. 

Prior  to  the  year  1877,  the  alley  had  been  unobstructed, 
and  was  open  for  its  entire  length,  and  had  been  used  more 
or  less,  by  the  owners  of  the  property  and  by  the  public, 
as  an  alley.  One  Kohl,  who  owned  the  other  lots  in  Block  3, 
had  fenced  the  alley  at  times;  but  both  he  and  the  plaintiff's 
father  had  access  to  their  northernmost  lots  over  the  streets 
east  and  west  of  the  block.  Later,  one  Picke  purchased  the 
four-foot  strip  to  the  north  of  the  alley,  and,  as  we  understand 
it,  the  Churchill  farm,  and,  at  his  request,  the  fence  erected 
by  plaintiff's  father  was  removed  from  the  four-foot  strip. 
In  1910,  part  of  the  Churchill  farm  was  platted  as  Picke 's 
First  Addition  to  the  town  of  Bettendorf.  After  the  fences 
were  erected,  plaintiff's  father  cultivated  such  of  his  lots  as 
were  fit  for  cultivation,  including  part  of  the  alley.  He  filled 
in  the  east  end  of  the  alley,  north  of  the  lots  he  had  pur- 
chased, to  a  depth  of  about  two  feet.  They  were  theretofore 
covered  with  rock,  which  was  generally  exposed  and  lay  near 
the  surface.  A  grove  of  trees  sprang  up  on  this  ground, 
which,  at  the  time  of  the  trial,  were  from  four  inches  to  one 
foot  in  diameter.  Plaintiff's  father  made  no  other  improve- 
ments upon  the  alley,  and  did  not  use  it  save  as  indicated. 
In  the  year  1907,  plaintiff  purchased  the  lots  from  his  father, 
the  description  being  of  the  lots  as  designated  on  the  plat,  and 
nothing  more.  Plaintiff  testified  that  he  received  a  deed  from 
his  father  for  these  8  lots  and  nothing  else.  After  buying 
the  lots,  plaintiff  made  some  improvements  thereon, — ^built  a 
chicken  house  and  some  other  outbuildings;  but  these  were 
all  placed  south  of  the  south  line  of  the  alley.  He  removed 
the  fence  on  the  south,  and  set  out  a  row  of  mulberry  trees, 
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where  the  fence  had  been.  Some  time  during  the  latter  part 
of  the  year  1910,  or  the  forepart  of  1911,  the  defendant  town, 
having  in  contemplation  some  public  improvements,  had  an 
engineer  run  the  lines  of  the  lots  and  blocks  and  streets  and 
alleys  shown  on  the  Lillienthal  plat,  and  this  engineer  dis- 
covered that  plaintiff  had  encroached  something  like  three 
feet  on  the  street  to  the  south,  and  that  he  had  enclosed  the 
alley  to  the  north,  as  also  had  Kohl,  the  owner  of  the  lot« 
in  the  east  end  of  the  block.  Kohl  was  notified  to  remove 
his  fences  from  the  alley,  which  he  did ;  but  plaintiff  refused 
to  do  so,  and  he  commenced  this  action  to  quiet  title  to  the 
alley,  and  to  the  three  feet  of  ground  which  defendant  claims 
is  in  the  street  to  the  south.  He  was  defeated  in  the  court 
below,  and  appeals. 

We  shall  first  consider  plaintiff's  claim  to  the  strip  on 
the  south.  The  first  proposition  to  be  settled  here  is  the 
true  location  of  plaintiff's  south  line,  or  rather,  thje  true 
boundary  line  between  Lots  1,  2,  3,  and  4,  and  Main,  or  State 
Street.  Plaintiff  contends  that,  as  his  father  placed  his  fences 
on  the  southern  boundary  of  his  lots,  in  line  with  the  fences 
on  the  south  side  of  Blocks  1,  2,  and  4,  this  is  evidence  of  the 
true  line,  and  suiBcient  to  justify  his  claim  to  the  line  of 
the  row  of  trees  planted  by  him.  He  also  contends  that 
the  town  has  improved  this  street  with  reference  to  the  line 
as  claimed  by  plaintiff,  made  gutters,  consented  to  the  con- 
struction of  temporary  sidewalks,  etc., — this,  too,  in  confirma- 
tion of  the  line  as  claimed.  He  also  insists  that  he  is  entitled 
to  claim  this  strip  by  adverse  possession  and  by  acquiescence, 
and  that  the  city  is  now  estopped  from  claiming  any  title 
to  the  strip.  As  to  the  first  proposition,  it  is  shown  that 
the  fences  on  this  south  line,  constructed  by  owners  of  lots 
in  the  other  blocks,  are  not  in  a  true  line.  They  vary  from 
6  inches  to  2  feet  from  a  perfectly  straight  line;  in  some 
instances  running  out  into  the  street,  and  in  others,  back 
upon  the  lots.  This  being  true,  the  actual  construction  of  the 
fences  at  £fn  early  date  in  the  history  of  the  land,  give?  us 
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little  help,  in  determining  where  the  true  line  was  established 
by  the  surveyor  who  made  the  plat.  The  indication  from 
this  variance  is  that  the  fences  were  temporary  ones,  and 
were  not  constructed  or  intended  to  be  exactly  upon  the  line. 
Moreover,  an  examination  of  the  record  convinces  us 
that,  according  to  recent  surveys,  the  fences  are  not  on  the 
true  line,  but  that,  as  defendant  claims,  these  fences  are  out 

in  the  street.    Plaintiff  has  the  laboring  oar, 

1.  Dedication:  -i  j  xi.         x*  j  x 

acceptance:        as  he  Commenced  the  action,  and  must  recover 
ways :  pre-  on  the  Strength  of  his  own  title.    This  street, 

sumption. 

as  shown  on  the  plat,  is  66  feet  in  width,  and 
it  is  presumed  that,  when  the  public  accepted  it,  its  accept- 
ance was  of  the  full  width  of  the  street,  although  it  did  not, 
at  the  time,  improve  it  to  its  full  width.    But  plaintiff  claims 

that  he  is  entitled  to  the  strip  by  adverse  pos- 

2.  Adverse poa-  .  n  v  _e  j  ^      j      x> 

SESSION :  public    session,  and  by  reason  of  defendant  s  acquies- 

DroDerty  *  hicrh* 

ways :  limita-      cencc  in  the  line  as  marked  by  the  fence. 

tion  of  actions. 

One  trouble  with  this  contention  is  that  the 

statute  of  limitations  does  not  run  against  the  town,  or  against 

the  public ;  and  the  doctrine  of  acquiescence,  as  between  indi- 

3.  Boundaries:       viduals,  does  not  apply  where  one  of  the 

SSn-ip^H?afion   Parties  is  a  governmental  agency,  and  the 

ti^e  pubiicl  *°      subject-matter  is  one  in  which  the  public  has 

hig  ways.  ^  vested  interest.    Such  is  the  holding  of  our 

more  recent  cases.    Quinn  v.  Baage,  138  Iowa  426;  Johnson 

V.  City  of  Shenandoah^  153  Iowa  493 ;  Chicago,  R,  I.  &  P.  R, 

Co.  V.  City  of  Council  Bluffs,  109  Iowa  425 ;  McClenehan  v. 

Town  of  Jesup,  144  Iowa  352 ;  Bridges  v.  Incorporated  Town 

of  Orandview,  158  Iowa  402. 

There  is  no  estoppel  on  the  part  of  the  town;  for  the 

construction  of  a  fence  or  the  planting  of  trees  is  not  such 

an  improvement  as  will  work  an  estoppel,  on  the  part  of  a 

4  BsToppBL-  town,  even  if  it  makes  no  complaint  at  the 

toppS^^hiST-      *™^  ^^®  fences  are  built  or  the  tree?  planted. 

dsurf^^:^ences      This   is   held    in   many   recent   cases.     See 

an  trees.  Bridges    V,    Orandview,    supra;    Schultz    v. 
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Stringer,  168  Iowa  668 ;  Biglow  v.  Ritter,  131  Iowa  213 ;  Mc- 
Clenehan  v.  Jesiip,  supra;  Burroiighs  v.  City  of  Cherokee, 
134  Iowa  429. 

We  are  satisfied  that  plaintiff's  claim  to  the  ground  south 
of  the  description  of  his  lots  as  given  in  the  Lillienthal  plat 
cannot  be  sustained.  As  we  shall  presently  see,  even  if  our 
conclusion  here  be  incorrect,  still  plaintiff  would  not  be 
entitled  to  recover. 

As  to  the  alley  to  the  north,  plaintiff's  counsel  concede, 
in  argument,  that  his  claim  here  must  be  bottomed  upon 
adverse  possession,  abandonment,  acquiescence  or  estoppel. 

The  statute  of  limitations  will  no  more  run 

5.  Dedication:  .      .  i    •       x  n        xi_         •!•  xi.       i    • 

axsceptance:        agaiust  a  claim  to  an  alley  than  if  the  claim 

want  of  munic-  ,  .        .  t    ,t  i 

ipai  body  to        wcrc  to  a  Street :  and  the  same  remark  may 

accept. 

be  made  regarding  the  claim  of  acquiescence, 
and  estoppel  by,  or  upon,  the  town.  There  can  be  no  doubt 
that  the  original  dedicators  intended  to  dedicate  an  alley  on 
the  north  side  of  these  blocks,  and,  for  some  reason,  also  held 
in  reserve  the  additional  four  feet  to  the  north.  Whether  this 
was  with  the  purpose  of  at  some  time  opening  a  full  street 
to  the  north,  in  the  event  the  adjoining  proprietor  gave  30 
feet  off  his  land,  as  claimed,  is,  as  we  think,  immaterial ;  for, 
until  that  time  arrived,  there  was  the  dedication  of  an  alley, 
26  feet  in  width.  It  will  be  noted  that  there  was  no  legally 
incorporated  municipality  having  control  of  the  streets  and 
alleys  shown  on  this  plat,  until  the  defendant  town  was  in- 
corporated. The  alley  was,  however,  dedicated  to  the  public ; 
and  user  by  some  of  the  public  of  the  street  and  of  the 
alley,  would  be  a  sufficient  acceptance  to  hold  it,  until  there 
was  a  legally  authorized  body  to  take  formal  charge  thereof. 
Again,  it  will  be  noticed  that  all  the  lots  were  sold  with 
reference  to  this  plat,  which  showed  these  streets  and  alleys ; 
and  esjch  and  every  purchaser  had  the  right  to  in£tist  upon 
6.  dedication:       ^^^^  ^^^^^  ^^  Streets'  being  kept  open.    If 

eSectVpubi?^      there  was,  at  any  time,  an  acceptance  by  the 
highways.  p^^jj^  ^f  ^j^jg  jj^y  ^^  ^j^^  ^^^^^  ^  ^Yi^^  ^Yie 
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dedication  became  effectual,  neither  the  public  nor  the  owner 
of  the  lots  abutting  on  these  streets  or  alleys  could  be  deprived 
of  them,  except  upon  a  proper  vacation  thereof.  See  City  of 
Waterloo  v.  Union  Mill  Co.,  72  Iowa  437 ;  Taraldson  v.  Incor- 
poraied  Town  of  Lime  Springs^  92  Iowa  187. 

The  record  shows,  we  think,  that,  before  plaintiff's  father 
built  the  fence  across  the  west  end  of  his  alley,  there  had 
been  no  obstruction  thereof  at  this  point,  or  any  other,  but 
7  Highways-        *^**  ^^  ^*^  hoen  thrown  Open  to,  and  used 
SoS^use??®"*"     by,  the  public  for  nearly  20  years.    The  only 
^®^^  obstruction  now  in  this, alley  is  plaintiff's 

fence.  Save  for  that,  it  is  continuous,  and  is  now  made  a  part 
of  the  addition  laid  out  by  Mr.  Picke  on  the  north.  Plaintiff 
admits  that  there  is  now  a  public  alley  everywhere  along 
the  north  side  of  the  lots  and  blocks  shown  in  the  Lillienthal 
plat,  save  that  just  north  of  his  (plaintiff's)  lots.  There  is 
no  room  for  saying  that  the  public  never  accepted  the  dedica- 
tion, or  that  the  alley  has  been  abandoned.  The  fact  that 
it  was  not  thrown  open  or  used  from  the  time  plaintiff's 
father  placed  his  fence  across  it,  is  not  conclusive  upon  the 
town.  Failure  of  small  towns  or  villages  to  remove  obstruc- 
tions from  streets  or  alleys,  failure  to  improve  them  before 
public  convenience  requires  it,  will  not  amount  to  either  an 
abandonment  or  an  estoppel.  See  cases  hitherto  cited.  Of 
course,  there  may  be  non-acceptance  or  abandonment  of  streets 
or  alleys.  Whether  there  has  been  or  not  is  largely  a  question 
of  fact,  dependent  upon  the  intent  and  purposes  of  the  par- 
ties.    As  a  rule,  mere  non-user  will  not  constitute  either. 

II.  Aside  from  this,  there  is  another  proposition  which 
governs  the  entire  case;  and  that  is  the  conduct  of  plaintiff 
and  his  father  with  reference  to  the  street  and  alley.    This 

conduct,  although  perhaps  not  amounting  to 

^'  tLdyerJevosBeB-   an  cstoppel,  clearly  indicates  that  neither  in- 

tfon  of  streets:     tended  to  claim  either  street  or  alley  as  their 

effect. 

own.    Plaintiff  was  one  of  the  petitioners  for 
the  incorporation  of  the  town  of  Bettendorf .    Attached  to  that 
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petition  was  a  copy  of  the  plat  of  Lillienthal,  being  the  same 
plat  as  that  set  out  in  this  opinion,  showing  the  streets,  alleys, 
etc.  An  election  having  been  ordered  on  this  petition,  plain- 
tiff was  appointed  a  commissioner,  and,  in  giving  notice  of 
the  election,  the  foregoing  plat  was  again  referred  to,  as 
showing  part  of  the  territory  to  be  included  in  the  new  town. 
Again,  plaintiff's  father,  as  owner  of  the  lots  in  Block  3, 
joined  with  owners  of  other  lots  in  said  Block  3,  owners  of 
lots  in  Block  4,  and  owners  of  lots  in  Block  1,  in  a  written 
consent  to  the  vacation  of  the  north  6  feet  of  the  alley  in 
question,  and  consented  that  the  6  feet  so  vacated  be  added 
to  the  land  of  Ficke  on  the  norths  This  was  some  time  after 
the  town  of  Bettendorf  had  been  incorporated.  This,  it  seems 
to  us,  clearly  indicates  that  both  plaintiff  and  his  father  recog- 
nized the  street  and  alley,  and  were  not  claiming  in  hostility 
to  the  public. 
9   Pleading  Is-  ^^^'    Joi^icd  in  plaintiff's  petition  in  his 

variance^  evN     action  to  quict  title  is  a  claim  for  damages, 

forw?to*piead*""  Stated  as  foUows: 

*°^*  **That,  since  the  date  of-  filing  said  peti- 

tion, defendant,  by  its  officers,  employees,  and  agents,  has 
constructed  a  lateral  sewer  through  and  across  the  north  side 
of  plaintiff's  tract  of  land,  except  Lot  14,  described  in  his 
said  petition,  and  in  so  doing  destroyed  his  fences,  trees,  and 
shrubs  thereon,  and  dug  up  the  ground,  blasted  out  rock 
thereunder,  and  scattered  stone  over  said  ground,  unfitting 
it  for  garden  purposes,  all  to  plaintiff's  damages  in  the  sum 
of  $2,000. 

**2.  That  the  act  of  defendant  in  constructing  said  sewer 
through  and  across  plaintiff's  said  land  was  knowingly  and 
willfully  performed,  and  constitutes  a  willful  trespass  thereon, 
and  entitled  plaintiff  to  treble  amount  of  damages  so  claimed. 
**  Plaintiff  prays  judgment  and  decree  against  defendant, 
establishing  title  in  him  to  said  strips  of  land,  for  an  injunc- 
tion against  defendant  restraining  interference,  and  for  dam- 
ages in  the  sum  of  $600," 


J 
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This  is  bottomed,  as  we  think,  and  understand  it,  upon 
the  thought  that  defendant  was  a  trespasser  upon  the  ground, 
which  was  laid  out  as  an  alley;  and  that  the  injury  was  to 
this  property,  and  not  to  other  property  as  a  result  of  the 
negligent  blasting  of  rock,  etc.  The  testimony  adduced  was 
somewhat  broader  than  this,  but  plaintiff  must  be  confined 
to  the  allegations  of  his  petition,  no  matter  how  broad  his 
proofs.  Finding  no  trespass  upon  plaintiff's  property,  he 
was  not  entitled  to  recover  any  damages. 

The  decree  seems  to  be  correct,  and  it  is — Affirmed 

Gaynob,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


W.  E.  LiNQENPELTER,  Appellee,  v.  W.  C.  St.  Clair,  Appel- 
lant. 

PABTNEBSHIP:   TUe  Relation — ^Evidence — Sufficiency.  Evidenee  re- 

1  viewed,  and  held  sufficient   to  establish   a  partnership. 

APPEAL  Ain>  EBBOB:    Be  view,  Scope  of — Causes  TriaT>le  Da  Novo. 

m 

2  Principle  recognized  that  the  court  on  appeal  will,  though  pass- 
ing on  the  cause  de  novo,  give  weight  to  the  judgment  of  the  trial 
court  in  an  equitable  cause. 

EVIDENCE:     Declarations — Self -Serving  Declarations,    Self-serving 

3  declarations  are  not  admissible  to  show  that  a  party  has  always 
told  a  consistent  Btory, 

PABTNEBSHIP:    The  Belation— Evidence — Sliaring  Losses.    Princi- 

4  pie  recognized  that  an  agreement  to  share  "losses"  is  an  essen- 
tial element  of  a  partnership.  ' 

PABTNEBSHIP:     The  BeUtion  —  Evidence — Use  of  Pizm  Name. 

5  Principle  recognized  that  the  continued  use  of  a  firm  name  is 
admissible  as  a  fact  bearing  on  the  existence  of  a  partnership. 

PABTNEBSHIP:    The  Eolation — ^£videnee--Non-Control  Over  Bosi- 

6  ness.  The  fact  that  one  may  have  a  limited  control  over  the 
management  of  a  business  is  not  necessarily  conclusive  that  he 
is  not  a  partner. 
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Appeal  from  Polk  District  Court. — Hubert  Utterback, 

Judge. 

Saturday,  January  20,  1917. 

This  is  an  action  in  equity,  in  which  plaintiff  claims  that 
defendant  was  a  partner  in  the  horse  business.  Plaintiff 
asks  to  have  the  alleged  partnership  dissolved,  an  accounting 
had,  and  judgment  against  defendant  for  half  the  losses.  The 
trial  court  found  in  favor  of  the  plaintiff,  and  rendered  judg- 
ment against  defendant  for  $1,715.44.  The  defendant  ap- 
peals.— Affinned. 

Parker,'  Parrish  cf;  Miller,  for  appellant. 
Blake  &  Blake,  for  appellee. 

Preston,  J. — 1.  The  petition  alleges  that  the  partner- 
ship was  formed  in  December,  1913,  and  that  the  agreement 
was  in  parol ;  that  the  business  was  to  be  conducted  under  the 
name  of  St.  Clair  &  Lingenfelter,  each  to  share  profits  and 
losses  equally;  t^at  each  should  furnish  the  funds  equally, 
and  that  plaintiff  should  handle  all  checks,  plaintiff  borrow- 
ing all  the  money  needed,  upon  his  individual  credit;  that 
the  parties  entered  into  such  business  in  Des  Moines,  Iowa, 
and  continued  to  carr>'  it  on  until  August  1,  1914. 

The  answer  denies  that  the  parties  entered  into  a  con- 
tract of  partnership  as  alleged;  defendant  denies  that  he 
agreed  to  share  losses  but  avers  that  the  actual  contract  was 
that  plaintiff  was  to  carry  on  the  business  and  defendant  was 
to  work  for  him,  defendant  receiving  one  half  the  profits 
as  compensation.  Defendant  also  counterclaimed  for  $198.22 
for  money  or  goods  advanced  by  him  to  plaintiff,  less  a  pay- 
ment thereon. 

The  reply  admits  that  defendant  furnished  the  goods 
and  money  alleged  in  the  counterclaim,  but  says  that,  by  rea- 
son of  the  alleged  partnership,  there  was  no  merit  in  the 
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counterclaim;  and  the  court  took  this  matter  into  considera- 
tion in  the  accounting. 

Numerous  authorities  are  cited  upon  either  side  upon 
questions  as  to  the  admissibility  of  evidence'  and  in  regard 
to  circumstantial  evidence,  partnership,  rules  for  weighing 
evidence,  and  the  like;  but  the  question  presented  is  almost 
entirely  one  of  fact.  We  do  not  understand  appellant  to 
seriously  question  the  amount  found  by  the  court  to  be  due 
from  defendant  if  the  partnership  was  established,  except 
as  to  one  transaction  with  one  Browh  in  regard  to  the  ship- 
ment of  some  mules,  which  will  be  referred  to  later  in  the 
opinion. 

The  principal  contest  in  the  district  court  was,  and  is 
in  this  court,  as  to  whether  there  was  a  contract  of  partner- 
ship, or  whether  defendant  was  acting  for  plaintiff  as  an 
employee. 

The  record  is  somewhat  voluminous,  the  arguments  tak- 
ing up  nearly  200  pages.  To  set  out  all  the  evidence  and  all 
the  circumstances  in  an  opinion  would  take  up  a  considera- 
ble part  of  a  volume  of  the  reports.  Such  a  case  is  of  little 
value  as  a  precedent,  and,  as  we  have  often  said,  it  is  not 
our  habit  to  attempt  to  set  out  the  evidence  in  detail. 

The  case  is  triable  in  this  court  de  novo.     Very  often 

the  determination  of  such  a  case  turns  upon  the  credibility  of 

the  witnesses,  and,  as  we  have  often  said,  the  trial  court,  hav- 

1.  partnmibhip  :     ^^^  ®^^  *^^  heard  the  witnesses,  is  in  a  bet- 

^"SlSeMJuf.     *®^  position  to  weigh  the  testimony  than  we 

flcieDcy.  ^j^  y^^  ^^^  l^y  ^j^^  reason  some  weight  is 

given  to  the  decision  of  the  trial  court.  It  is  true,  as  appel- 
lant contends,  that,  where  the  Supreme  Court  is  of  the  opin- 
ion that  the  lower  court  has  made  a  mistake,  it  will  reverse 
the  case,  and  that  otherwise  an  appeal  in  such  a  case  would 
be  useless.  On  the  other  hand,  it  is  contended  by  appellee 
that  a  case  will  not  be  reversed  unless  the  record  makes  it 
dear  that  a  wrong  conclusion  has  been  reached,  citing  WhiU 
ley  v.  JoJins&n,  135  Iowa  620,  at  624. 
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We  have  heard  it  stated  that  in  some  cases  trial  judges 

in  an  equitable  action  feel  that,  as  the  case  is  triable  de  novo 

in  the  Supreme  Court,  it  is  unnecessary  that  they  should  as 

2.  Appeal  AMD  TO-   carefully  consider  the  case  as  they  would  if 

Scopeof  :*cau»e8  ^^  were  not  triable  de  novo.     We  think  this 

trla  ledenovo.     ^  ^^^  ^j^^  ^^^     q£  ^0,^^^  ^  ^g|  judge  paSSr 

ing  upon  a  case  in  that  way  does  not  perform  his  full  duty. 
But  where  it  appears  from  the  record  that  the  trial  judge 
has  patiently  and  carefully  tried  the  case  and  conscientiously 
considered  and  weighed  the  testimony  of  all  the  witnesses  and 
all  the  circumstances,  we  ought,  because  of  the  superior  and 
more  advantageous  position  of  the  trial  judge,  to  give  weight 
to  his  conclusion*  In  the  view  of  the  writer,  perhaps  we 
should  give  more  weight  than  we  ordinarily  do  to  the  con- 
clusion of  the  trial  court.  In  a  law  action,  such  finding  is 
conclusive  upon  conflicting  evidence ;  but  under  the  law,  the 
rule  is  diiferent  in  equity  cases,  and  we  are  required  to  weigh 
the  evidence  as  best  we  may. 

It  is  thought  by  appellant  that  the  only  direct  testimony 
in  the  ease  as  to  what  the  contract  was  is  that  of  the  plaintifl! 
and  the  defendant,  and  that  there  are  50  to  75  other  matters 
which  appellant  says  constitute  circumstantial  evidence,  and 
that  some  of  the  circumstances  are  such  that  one  party  claims 
they  are  inconsistent  with  plaintiff's  assertion  that  there  was 
a  partnership,  but  consistent  with  defendant's  claim  that  the 
relation  was  a  hiring.  Other  circumstances  are  claimed  by 
plaintiff  to  be  inconsistent  with  defendant's  version  of  their 
contract;  but  appellant  contends  that  they  are  satisfactorily 
explained,  or  are  insufficient  to  sustain  the  burden  of  proof 
on  the  part  of  plaintiff,  and  that  other  circumstances  are 
consistent  equally  with  the  claims  of  both  parties,  and  that 
they  are,  therefore,  of  no  assistance  either  way  in  deciding 
the  case.  Appellant  contends  that  these  circumstances  tend 
in  a  greater  or  less  degree  to  corroborate  one  side  or  the 
other. 

We  cannot  quite  agree  with  appellant's  claim  that  all 
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the  matters  outaide  the  testiiiKmy  of  the  parties  are  circnm- 
stantiaL  To  illustrate:  a  nnmber  of  plaintiff's  witnesses 
testified  as  to  admissions  by  defendant  that  he  and  plaintiff 
were  partners,  and  that  each  was  to  share  the  profits  and 
losses  equally.  It  may  be  true  that  such  verbal  admissions 
are  not  evidence  of  the  strongest  character,  and  yet  We  think 
such  evidence  is  direct  evidence. 

We  shall  attempt  to  set  out  the  substance  of  the  testi- 
mony, but  as  briefly  as  may  be,  without  attempting  to  notice 
all  the  circumstances  which  tend  to  strengthen  or  weaken 
the  testimony  of  the  witnesses,  or  the  contradictions  thereof, 
either  in  the  evidence  of  the  witness  himself  or  by  some  other 
witnesses.  There  was  some  little  negotiation  between  the 
parties  before  the  consummation  of  the  contract,  whatever  it 
was.  The  parties  had  been  acquainted  for  about  15  years; 
thefy  had  been  in  business  for  about  three  months,  two  or 
three  years  before  the  arrangement  referred  to  in  this  case, 
under  an  agreement  by  which  plaintiff  bought  horses,  and 
defendant,  who  had  a  livery  bam,  fed  them  and  kept  them 
in  the  bam  until  sold,  and  received  half  what  the  horses 
brought,  over  their  fair  cost  for  feeding  and  sheltering  them. 
Ab  we  understand  it,  it  is  not  contended  that  the  first  ar- 
rangement was  a  partnership.  Plaintiff  had  been  in  the 
horse  business  for  30  years,  and  claims  to  have  been  profi- 
cient in  the  business.  There  is  some  evidence  tending  to 
show  that  defendant  was  not  a  practical  horseman,  but  there 
is  other  evidence  that,  though  he  had  been  in  the  Hvery  busi- 
ness all  his  life  and  his  experience  was  chiefly  in  that  line, 
still  he  was  a  good  horseman  and  a  good  judge  of  a  horse 
and  its  value. 

Omitting  other  circumstances  shown  in  the  record  as  to 
the  preliminary  negotiations,  we  shall  proceed  to  refer  to  the 
substance  of  the  testimony.  As  to  the  testimony  of  plaintiff 
as  a  witness,  it  is  thought  by  appellant  that  plaintiff's  testi- 
mony is  weakened  because,  in  some  instances,  the  witness 
stated  that  he  and  the  defendant  agreed  on  certain  terms, 
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and  that  such  is  the  statexaent  of  a  coneltifiion.  Some  of  it 
may  be  in  the  nature  of  a  conclusion;  and  yet  it  is  sometimes 
difficult  to  say  jdst  what  is  and  what  is  not  a  conclusion. 
Moyers  v.  Fogarty,  140  Iowa  701,  at  712. 

Plaintiff  testified : 

**A;  We  were  to  be  full  partners  of  everything.  (De- 
fendant moves  to  strike  out  the  answer  as  giving  an  opinion 
and  conclusion  of  the  witness.)  Q.  Just  state  what  was  said. 
A.  Well,  he  agreed  that  if  we  could  get  the  bam  at  what 
we  thought  it  was  worth, — Mr.  Graham  asked,  as  I  remem- 
ber, $100  a  montJi,  and  we  wanted  it  for  less, — ^and  if  we 
could  get  the  bam  and  could  get  the  money,  we  would  go  in 
as  partners,'  share  and  share  alike.  (Defendant  moves  to 
strike  out  the  part  of  that  answer  in  which  the  witness  tells 
what  the  agreement  was,  as  giving  a  conclusion  and  opinion 
of  the  witness  and  therefore  incompetent.)  And  we  agreed 
on  a  full  partnership,  share  and  share  alike.  (Def aidant 
moves  to  strike  out  the  statement  that  they  agreed  on  a  full 
partnership,  share  and  share  alike,  because  incompetent  and 
a  conclusion.  Court:  It  may  stand  subject  to  the  objection. 
Excepted  to.)  Q.  But  before  you  went  to  see  about  these 
things,  what  was  said,  if  anything,  about  sharing  in  the  prof- 
its and  losses  of  the  business  t  A.  After  the  first  proposi- 
tion was  turned  down,  we  talked  of  renting  the  barn,  each 
paying  half  of  the  rent  and  half  of  the  feed  and  half  of 
everything.  Q.  And  after  talking  that  you  would  each  pay 
half  of  these  things,  what  was  said  by  you  and  by  St.  Clair 
as  to  what  you  would  do,  what  did  you  each  say  about  what 
yod  would  do?  A.  That  was  agreed  upon,  that  we  would 
accept  that  kind  of  terms.  (Defendant  moves  to  strike  out 
the  answer  as  incompetent  and  a  conclusion.  Court:  Just 
say  what  was  said  and  not  what  your  understanding  about 
the  agreement  was,  that  is  what  I  have  to  decide.)  A.  I  do 
not  know  that  I  know  how  to  answer  that.  I  have  answered 
it  in  the  best  way  I  could.  A.  When  we  talked  over  our  ar- 
rangements and  this  business,  profits  and  losses  were  dis- 
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cussed  very  minutely  and  very  distinctly  that  it  ^^as  a  haz- 
ardous proposition.  Q.  And  then  following  that  what  was 
said  as  to  what  each  would  share  in  the  profits  and  losses? 
A.  We  was  to  share,  equally  in  profits  and  loss,  copartners 
in  everything  pertaining  to  the  business.  (Defendant  moves 
to  strike  out  the  answer  as  stating  a  conclusion.  Court:  Just 
tell  what  was  said,  Mr.  Lingenfelter.)  Q.  The  question  is, 
did  you  state  to  Mr.  St.  Clair  how  you  would  take  him  in 
with  you,  or  did  you  say  how  he  would  go  in  with  you;  if 
so,  what  was  said  by  either  of  you  with  reference  to  your 
profits  and  losses  or  the  share  in  the  business?  A.  We  were 
to  rent  the  bam,  and  he  said  we  would  rent  the  bam,  and  we 
discussed  the  matter  and  went  down  and  rented  the  barn. 
We  talked  that  matter  over  and  we  rented  the  bam  and  he 
hired  the  men.  And  we  talked  of  the  possible  loss  and  pos- 
sible gains  as  parties  would  who  were  talking  over  the  busi- 
ness, that  is  as  near  as  I  know  how  to  answer." 

At  least  a  part  of  the  foregoing  ^  testimony  as  to  what 
was  said,  and  the  following  in  the  testimony  of  plaintiff  as 
a  witness  is  in  the  same  line : 

**Q.  When  you.  say  you  talked  it  over,  who  said  they^ 
would  pay  half  of  the  rent  and  half  of  the  feed  and  every- 
thing?    (Objected  to  as  calling  for  a  conclusion  and  opinion 

4 

of  the  witness,  and  beca.use  assuming  a  state  of  facts  to 
which  the  witness  has  not  testified.)  A.  Both  of  us.  I  said 
to  him,  *  Well,  we  11  get  a  bam  if  we  can  find  one,  and  we  will 
run  it  together  and  we  will  go  parttiers,  you  are  a  full  part- 
ner, half  and  half.'  We  spoke  about  the  money  and  I  said 
to  him,  *I  have  no  whole  lot  of  money  on  hand  at  the  present 
time,  but  I  guess  we  could  arrange  for  it,'  and  he  told  me 
about  a  similar  case  about  his  own,  he  had  some  money  in 
the  country,  but  didn't  have  it  in  here;  *but  we  didn't  h,ave 
money  «iough  to  carry  on  the  business. '  •  ,  .1  proposed 
that  if  we  could  find  a  barn  we  would  rciit  it  and  divide  the 
rent  equally,  the  feed,  hired  help  and  everj^thing,  provided 
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we  could  make  arrangements  for  the  money,  and  share  half 
and  half,  would  be  partners  in  every  sense,  profit  and  loss. 
.  .  .  We  were  to  rent  the  bam,  and  he  said  we  would 
rent  the  bam,  and  we  discussed  the  matter  and  went  down 
and  rented  the  bam.  We  talked  that  matter  over  and  we 
rented  the  bam  and  he  hired  the  men.  And  we  talked  of  the 
possible  loss  and  possible  gains,  as  parties  would  who  were 
talking  over  the  business.  That  is  as  near  as  I  know  how 
to  answer  it  .  .  .  When  I  made  the  proposition  to  St. 
Clair  of  being  full  partners,  half  and  half,  he  said  'AH 
right'  '' 

Appellant's  version  of  the  contract  is,  substantially, 
this ;  and  some  of  this  might  also  be  thought  to  be  a  conclu- 
sion: 

''Finally  I  told  him,  'If  you  want  to  rent  the  bam,'  you 
can  charge  up  the  interest  on  your  money  and  the  country 
costs,  and  I  will  furnish  my  automobile  and  attend  to  the 
bam  and  look  after  it  and  help  in  the  bam, '  and  we  would 
split  the  profits  for  my  work  and  automobile.  I  did  not  tell 
him  I  would  do  all  the  work,  but  he  was  to  hire  more  when 
needed.  I  was  to  get  one  half  for  myself  and  the  use  of  the 
automobile  which  I  was  to  drive  when  close  around  Des 
Moines.  I  do  not  know  just  exactly  what  he  said  in  answer 
to  my  proposition.  He  said  we  would  go  and  look  up  a  bam, 
or  something,  or  find  a  bam.  Q.  Now  did  you  at  any  time 
agree  with  Mr.  Lingenfeltcr  that  you  would  go 'into  partner- 
ship with  him  in  handling  these  horses  and  stand  one  half 
of  the  losses?  (Objected  to  as  calling  for  a  conclusion,  and 
incompetent.)  A.  No,  sir.  (Plaintiff  moves  to  strike  out 
the  answer  for  the  same  reason.)  Mr.  Lingenfelter  did  not 
suggest  or  propose  to  me  a  partnership  no  more  than  what 
there  was.  He  wanted  me  to  go  in  with  him  first,  before  I 
made  my  proposition,  and  I  told  him  I  would  not  do  it.  He 
wanted  me  to  go  into  partnership  with  him  and  be  partners. 
I  told  him  I  would  not  go  in  business  and  I  would  not  put 
any  money  in  a  business.    There  was  talk  about  a  partner- 
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ship.  He  made  me  that  proposition  and  I  declined  it.  That 
waa  before  I  proposed  to  him  to  work  there  and  take  one 
half  of  the  profits  as  my  compensation.  Finally  the  propo- 
sition was  made  that  he  should  buy  the  horses,  rent  the  bam, 
hire  the  help,  give  his  time,  charge  up  interest  on  his  money, 
and  80  on,  and  I  would  put  in  my  time  and  the  profits  should 
be  divided,  I  do  not  know  exactly  what  he  said  to  that  prop- 
osition. He  did  not  say  that  he  did  not  want  to  do  it,  nor 
have  I  heretofore  testified  that  he  did  say  that  I  do  not 
think  he  said  much  of  anything.  He  just  wanted  to  rent  a 
l>am.  ...  He  told  me  he  wanted  me  to  look  after  the 
horses,  to  put  down  anything  that  came  in,  and  find  out 
where  there  was  any  horses  in  the  country  to  sell,  and  to 
show  the  horses  to  anyone  that  came  in  and  to  see  that  they 
were  fed  and  to  look  after  the  men.  I  could  not  say  when 
he  told  me  that,  but  about  the  time  he  was  running  the  bam. 
I  eould  not  say  just  when  he  did  tell  me,  but  that  is  what 
he  said  he  wanted  me  to  do.  .  .  .  When  Lingenf  elter  told 
me  what  he  wanted  me  to  do,  I  said,  '  All  right. '  He  said  he 
wanted  me  to  stay  at  the  bam  looking* after  the  horses  and 
the  men,  sell  a  horse  if  I  could,  and  hunt  a  buyer.  He  did 
not  say  exactly  he  wanted  me  to  hire  men,  but  just  to  look 
after  th^n.  .  .  .  The  buying  was  not  my  end  of  the  busi- 
ness.   I  had  nothing  to  do  with  that.    I  was  to  help  sell. ' ' 

Witness  McEinney,  a  banker,  testified  for  plaintiff  that 
plaintiff  and  defendant  came  to  his  bank  some  time  in  De- 
cember, 1913,  to  talk  about  starting  a  horse  business;  that 
they  were  over  several  different  times  and  talked  about  get- 
ting some  money  if  they  decided  to  go  into  the  business ;  that 
they  finally  said  they  would  tackle  it  for  six  months  and  see 
what  came  out  of  it;  he  thinks  there  was  something  said 
about  their  partnership  when  they  first  talked  of  it, — ^that 
they  expected  to  go  in  on  the  deal,  and  that,  if  they  did  not 
make  anything,  they  would  probably  have  money  enough  to 
pay  their  losses  anjrway.    He  says  further: 

''My  recollection   is   that    Mr.  St  Clair  said  that  be 
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guessed  that  they  both  had  enough  to  pay  the  losses  if  they 
did  not  make  any  money.  I  think  St.  Clair  made  some  state- 
ment or  remark  about  having  his  account  at  another  bank 
and  he  could  arrange  for  money  or  something  of  that  sort. 
Later  on  they  came  over,  and  Mr.  Lingenfelter  made  a  note 
and  Mr.  St.  Clair  said  that  Lingenfelter  would  look  after 
the  financial  end  of  the  business.  I  was  loaning  to  the  firm, 
as  I  understood  it.  The  reason  I  simply  took  Lingenfelter's 
name  on  these  notes  was  that  Mr.  St.  Clair  had  siaid  that 
Lingenfdter  would  look  after  the  financial  end  of  the  busi- 
ness and  take  care  of  the  money,  and  so  of  course  I  knew 
Mr.  Lingenfelter 's  responsibility,  and  it  did  not  make  any 
difference  to  me  whether  anybody  else  was  on  the  note  or 
not,  and  that  is  the  reason,  I  suppose,  that  I  did  not  ask 
Mr.  St.  Clair  to  sign." 

Some  of  the  evidence  is  denied  by  the  defendant ;  he 
denies  that  he  said  to  McKinney  that  he  had  money  with 
which  to  pay  losses,  and  denies  that  he  said  anything  about 
his  own  bank  account;  and  says  that  he  did  not  talk  about 
the  horse  business  proposed  to  be  started,  and  did  not  say 
that  plaintiflp  would  write  the  checks  and  take  care  of  the 
financial  end  of  the  business. 

Witness  Turner  testifies  that,  some  time  in  the  winter- 
of  1913,  he  called  on  Mr.  St.  Clair  and  Mr.  Lingenfelter  to 
sell  some  feed ;  that  they  talked  the  matter  over  among  them- 
selves and  said  they  would  give  the  order  •  that  witness  asked 
the  firm's  name,  if  they  were  partners,  whom  he  should  bill 
it  to ;  and  that  they  said  to  Lingenfelter  and  St.  Clair,  or 
St.  Clair  and  Lingenfelter,  he  does  not  remember  which ;  that 
both  said  they  were  partners. 

Witness  Tramel  says: 

'*At  the  time  the  automobile  was  referred  to,  St.  Clair's 
interest  in  the  business  was  mentioned,  that  he  had  a  half 
interest  in  all  the  rest  of  the  stuff,  except  that  automobile, 
and  Mr.  Lingenfdter  said,  'I  have  not  got  no  interest  in 
that;  that  belongs  to  St.  Clair.'    Both  were  present.    They 
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were  not  very  far  apart  when  that  was  said.  Lingenf elter 
made  this  remark.  Both  spoke  about  the  half  interest;  that 
everything  was  in  partnership  except  that  automobile.  This 
conversation  was  along  in  April  or  June,  or  sometime  in  the 
spring  of  1914,  at  the  bam." 

Witness  Bishop  testifies  to  selling  them  a  horse  in  Feb- 
ruary, 19^4,  and  that  St.  Clair  said  to  him : 

''We  are  buying  this  stuff  together;  I  can  only  say  what 
I  would  do;  if  I  was  here  and  buying  this  horse  alone  you 
might  have  your  price;  you  know  that  I  can  only  control  half 
the  money  that  goes  into  this  horse,  and  Link  is  here,  and  I 
could  not  say  anything  in  regard  to  his  money  when  he  is 
here  to  protect  it." 

St.  Clair  denies  this  testimony. 

Witness  Long  testifies: 

*'I  was  employed  by  a  man  by  the  name  of  Brown.  I 
reeall  St.  Clair  leaving  for  St.  Louis.  .  .  .  When  he  got 
ready  to  leave  that  afternoon  he  spoke  about  their  having 
trouble  with  a  shipment  of  their  mules,  and  that  he  was  go- 
ing, and  told  me  to  stay  there  and  take  care  of  this  stuff, 
and  said,  *  We  will  pay  yOu  from  now  on. '  A  few  days  before 
this  they  was  talking  about  the  mule  deal,  and  I  asked  him 
if  he  was  interested  in  mules,  and  he  said  he  was,  just  the 
same  as  Link.  I  worked  for  Lingenfelter  and  St.  Clair,  and 
they  paid  me  for  three  weeks.  I  told  St.  Clair  my  charge 
was  the  same  as  I  was  charging  Brown,  $15  a  week,  and  he 
protested.  We  talked  about  it  a  little  bit  and  Lingenfelter 
says,  'You  fellows  fix  the  amount  and  I  will  push  the  pencil.' 
The  cheek  was  finally  made  for  $45.  St.  Clair  and  I  fixed 
the  amount" 

Graham  testifies: 

"When  they  rented  the  bam  and  gave  me  the  first  check 
both  were  present,  and  each  said  they  were  in  the  horse  busi- 
ness, I  think,  and  we  talked  over  renting  the  bam  to  the  two 
of  them;  I  heard  them  both  say  about  the  losses." 

This  is  denied  by  St.  Clair. 
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Witness  Proctor  testifies  substantially: 

''I  have  often  heard  Mr.  Lingenfelter,  when  speaking 
about  going  out  after  horses,  Mr.  St.  Clair  would  tell  him, 
*You  go  and  buy  them,'  and  he  would  say,  'No,  I  am  not  go- 
ing unless  you  go  along.  I  will  not  spend  this  money  unless 
you  are  there  to  see  it,  or  unless  you  go  along.  Tou  are  as 
much  interested  as  I  am, '  or  something  like  that  St.  Clair 
would  often  tell  Lingenfelter,  *You  go,'  and  Lingenfelter 
would  say,  *No,  I  want  you  to  be  there,'  and  I  have  heard 
him  say  repeatedly,  *If  we  are  going  to  be  partners  I  want 
you  to  know  what  is  going  on.  You  are  as  much  interested 
as  I  am.'    I  have  heard  him  say  that  a  number  of  times." 

This  witness  also  says  that,  at  the  time  when  plaintiff 
was  pressing  defendant  to  straighten  up  the  books,  defendant 
got  quite  nervous  and  said: 

'*  *  My  God,  Lingenfelter,  I  can't  stand  this.  It  will  take 
my  farm  and  I  cannot  stand  it.'  I  asked  how  much  the  loss 
was,  and  St.  Clair  said  it  would  run  from  $2,000  to  $3,000, 
and  Lingenfelter  told  me  it  was  liable  to  run  over  $3,000. ' ' 

Witness  Wilson,  a  brother-in-law  of  defendant's,  and  his 
witness,  after  testifying  about  buying  horses  of  them,  and 
that  he  did  not  give  the  check  to  St.  Clair,  but  gave  it  to 
Lingenfelter,  said,  upon  being  furnished  with  one  of  the 
checks  he  gave: 

'  *  The  reason  that  I  made  that  payable  to  W.  C.  St.  Clair 
was  because  some  I  made  to  Mr.  St  Clair  and  some  to  Mr. 
Lingenfelter.  They  were  working  there  together.  I  did  not 
know  their  business  at  all,  and  I  wrote  out  one  check  to  Mr. 
St.  Clair  and  I  wrote  out  one  to  Mr.  Lingenfelter,  and  they 
said  at  the  time  that  it  did  not  make  any  difference  who  I 
made  it  to." 

This  witness  also  testifies  that  defendant  bought  straw 
of  him. 

Witness  Worster  says,  in  substance: 

*'In  the  latter  part  of  July,  1914,  I  was  at  their  bam 
and  I  was  talking  of  going  in  business  there  if  I  quit  the 
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farm*  I  talked  with  both  of  them,  and  both  were  present 
at  the  time  I  had  these  conversations.  We  talked  about  rent- 
ing this  bam  and  putting  in  feed  there  to  sell,  and  buying 
some  mules  there  to  feed,  and  how  we  would  run  it.  They 
talked  about  what  they  had  bought  and  sold  and  what  they 
had  made  and  what  they  lost.  They  told  me  what  certain 
horses  had  lost,  and  talked  like  they  didn't  want  to  give  the 
bam  up.  They  wanted  to  keep  it  and  try  to  make  the  loss 
back.  Lingenfelter  said  they  didn't  like  to  stop  with  a  loss. 
St.  Clair  said  he  didn't  want  to  have  to  sell  his  farm  to  help 
pay  the  loss.  They  spoke  of  one  loss  having  occurred  in 
New  York  state  and  another  at  St.  Louis.  Both  were  pres- 
ent during  all  of  this  time.  ...  I  told  St.  Clair  we 
would  buy  him  out  if  he  didn't  want  to  stay  in.  He  said  he 
wanted  to  stay  in  until  the  first  of  March  following." 

Defendant  testifies  that  he  had  no  talks  with  Worster 
about  selling  out  to  him. 

Moorehead,  a  witness  for  defendant,  testified  that  de- 
fendant sometimes  bought  feed;  also  bought  drugs  for  use 
in  the  bam.    There  is  evidence  also  that  defendant  bought 

« 

a  carload  of  oats,  and  that  he  asked  plaintiff  to  pay  $100 
I  down  on  the  car,  and  that  aftenvards  defendant  paid  the 

i  balance,  $409.25,  by  check,  and  the  evidence  tends  to  show 

i  that  these  oats  were  fed  to  the  stock  kept  in  the  bam. 

I  There  is  evidence  that  these  parties  received  letters  ad- 

dressed to  the  firm  of  St.  Clair  &  Lingenfelter.  The  mail  was 
addressed  to  them  as  a  firm,  and  defendant  had  access  to 
and  received  and  opened  the  mail,  the  same  as  Lingenfelter. 
Plaintiff  testifies  that  the  business  was  advertised  in  the 
papers  more  in  January,  February  and  March.  The  firm 
name  was  given  in  the  advertisements  as  St.  Clair  &  Lingen- 
felter. Plaintiff  testifies  that  he  always  talked  over  the  mat- 
ter of  advertisements  and  discussed  with  defendant  what  was 
put  in  them.  One  of  the  advertisements  was  introduced  as 
an  exhibit.    Plaintiff  also  testifies : 

"We  procured  insurance  on  our  place  of  business  in  the 
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BUHi  of  $4,000.  I  do  not  recall  the  name  of  the  company,  but 
Mr.  St,  Clair  seemed  to  be  acquainted  with  the  agent  and 
said  it  was  a  good  company,  I  do  not  have  the  policy  of 
insurance ;  Mr.  St.  Clair  had  it,  and  I  asked  him  for  it,  and 
he  said  he  did  not  have  it  or  could  not  find  it  wl;en  I  went  to 
have  it  canceled.  I  saw  the  policy.  Q.  In  whose  name  was 
it  drawn?  (Objected  to  as  not  the  best  evidence.)  A.  St. 
Clair  and  Lingenfelter;  the  insurance  was  on  horses  and 
mules.'' 

Plaintiff  oifered  in  evidence  a  receipt  for  $40  to  St  Clair 
&  Lingenfelter,  dated  January  26,  1914,  for  the  premium  on 
the  insurance  just  referred  to.  Plaintiff  also  testified  that 
defendant  ordered  2,000  cards  like  this : 

*' Phone  Walnut  1925 

"ST.  CLAIR  &  LINGENFELTER 

''Horses  and  Mules  Bought  and  Sold 

''50  to  60  Head  on  Hand  All  the  Time 

"111  Eleventh  St.  Des  Moines,  Iowa.'' 

He  also  says  that  a  receipted  bill  which  he  produced, 
and  which  was  introduced  in  evidence,  was  for  these  cards, 
and  that  he  gave  a  check  for  printing  the  cards;  that  both 
of  them  handed  out  these  cards,  and  that  he  had  seen  St. 
Clair  hand  them  out;  that  they  both  handed  them  out  to 
.advertise  the  business;  that  it  was  one  of  these  cards  that 
they  gave  to  Mr.  Shearer. 

Witness  Proctor  says: 

"I  think  I  waj8  there  when  the  business  cards  were  or- 
dered for  than.  As  near  as  I  can  remember,  Mr.  St.  Clair 
said  he  would  get  the  cards.  Exhibit  N  is  one  of  their  cards, 
I  think.  I  have  seen  them  hand  these  cards  out.  I  think  I 
have  seen  St.  Clair  hand  them,  or  say  to  the  men,  'Take  one 
of  our  e^rds,'  and  hand  them  out  a  card.  Have  often  heard 
each  of  them  introduce  the  other  as  their  partner.  I  have 
heard  them  use  the  expression,  'My  partner,'  very  fre 
quently,  as  I  remember.'' 


Jan.  1917]        •  Lingenfelter  v.  St.  Clair.  25 

Witness  Worster  says: 

**St.  Clair  gave  me  one  of  his  cards  about  the  first  of 
January,  1914 ;  the  card  had  on  it,  *  St.  Clair  &  Lingenf  elter, 
Horse  Business.'  " 

Plaintiff  testifies  that  they  had  a  telephone  which  was 
in  the  name  of  St.  Clair  &  Lingenfelter.  Defendant  testifies 
that  the  first  time  the  matter  came  up  as  to  the  name  in  which 
the  business  should  be  carried  on  was  when  plaintiff  said' 
they  ought  to  have  a  telephone  so  that  people  would  know 
where  they  were,  and  that  plaintiff  wanted  to  know  about  put-' 
ting  both  names  in  the  books,  and  defendant  said,  ''I  guess 
that  will  be  all  right."  A  statement  of  the  telephone  com- 
pany to  Lingenfelter  &  St.  Clair  for  $6.45  was  offered  in  evi- 
dence. Eight  or  nine  other  statements  of  the  telephone  com- 
pany for  outside  toll  were  also  introduced  in  evidence,  and* 
other  statements  of  the  telephone  company  for  monthly  rental 
and  tolls  totalling  $16.75  and  two  other  receipts  of  the  tele- 
phone company  to  Lingenfelter  &  St.  Clair  for  $16.40.  Sep- 
arate telephone  bills  were  introduced  for  plaintiff's  phone  at 
his  house. 

There  is  testimony  that  the  parties  subscribed  for  the 
Drover's  Journal,  ordered  by  defendant,  and  a  receipt  for. 
the  subscription  was  introduced  in  evidence.  Pour  electric 
light  bills  against  Lingenfelter  &  St.  Clair  were  presented 
and  paid.  The  defendant  testifies,  in  regard  to  stock  shipped 
out  in  the  name  of  the  firm : 

*'Mr.  Lingenfelter  sent  me  to  accompany  a  shipment  of 
twenty-eight  horses  to  Buffalo,  New  York,  and  gave  me  the 
cost  of  each  horse,  with  instructions  to  sell  them  at  private 
sale  if  I  could  and  had  a  chance.  Mr.  Lingenfelter  ordered 
the  car  and  we  all  loaded  it.  I  helped.  He  always  told  me 
what  horses  to  get  out  and  showed  us  which  ones,  and  with 
respect  to  the  Buffalo  shipment  he  selected  the  horses  to  go 
in  the  car  and  helped  load  them.  He  billed  them  out  to  St. 
Clair  &  Lingenfelter  or  Lingenfelter  &  St.  Clair.  Horses 
shipped  to  Galesburg  were  billed  to  St.  Clair  &  Lingenfelter, 
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or  vice  versa.  Mr.  Lingenfelter  said  that  if  this  was  not  done 
I  would  have  no  authority  to  sell  a  horse  there  before  sale 
day." 

There  is  evidence  that,  about  the  time  the  parties  quit 
business,  defendant  rented  space  in  the  bam  for  a  team,  and 
that  this  was  without  the  knowledge  of  Lingenfelter.  Plain- 
tiff testifies  that  he  and  defendant  introduced  each  other  to 
different  people  as  partners,  and  that  defendant  introduced 
plaintiff  to  several  parties  in  St.  Louis  as  his  partner,  and 
that  he  introduced  St.  Clair  to  Mf.  Shearer  as  his  partner 
when  they  purchased  the  carload  of  oats. 

Witness  Tramel  says  that  Lingenfelter  introduced  St. 
Clair  to  him  as  his  partner.  Witness  Woosley  testifies  to 
the  same  thing.  Witness  Onstot  testified  that  St.  Clair  intro- 
duced Lingenfelter  as  his  partner,  and  that  he  heard  them 
introduce  each  other  to  others  as  partners.  Witness  Schuldt 
says  that  St.  Clair  introduced  Lingenfelter  to  him  as  his 
partner  some  time  in  December,  1913,  or  January,  1914. 
Witness  P^roctor  says  that  he  has  often  heard  each  of  them 
introduce  the  other  as  their  partner.  Defendant  denies  all 
this,  and  says  thitt  he  never  introduced  Lingenfelter  as  a 
partner  in  his  life. 

This  is  necessarily  a  brief  summary  of  plaintiff's  testi- 
mony. We  may  not  have  noticed  all  of  it,  and,  as  stated,  we 
have  not  attempted  to  set  out  the  circumstances  which  qual- 
ify it,  or  the  contradictions  or  alleged  inaccuracies  and  incon- 
sistencies therein. 

Evidence  for  defendant,  in  addition  to  that  of  defend- 
ant himself  as  a  witness,  is:  Witness  Boudewyn,  a  horse 
buyer,  testifies  to  shoeing  horses  from  the  bam  in  1914,  and 
that  plaintiff  gave  him  directions  with  respect  to  what  was 
to  be  done  with  the  horses,  and  that  once  in  a  while  plaintiff 
would  lead  a  horse  up  himself,  and  that  St.  Clair  led  a  few 
up;  that  they  were  generally  brought  up  by  men  working 
about  the  bam ;  that  St.  Clair  never  gave  any  directions  about 
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the  horses;  that  Lingenfelter  always  paid  by  his  personal 
checks.  On  cross-examination,  he  says  he  made  out  the  bills 
to  St.  Clair  &  Lingenfelter,  and  that  defendant  never  told 
him  to  make  them  out  that  way ;  that  neither  of  them  did. 

Witness  Jones  says  that  he  worked  at  the  bam  in  1913- 
14,  the  first  time  about  Christmas,  and  that  plaintiff  paid 
him  for  this  and  other  work  done  in  January ;  that  on  one 
occasion  defendant  gave  witness  a  check  for  one  pay  day  on 
Saturday  night  when  plaintiff  did  not  have  a  blank  check 
book;  that  Lingenfelter  called  defendant  into  the  oflSce  and 
asked  if  he  would  pay  the  boys  that  night,  and  St.  Clair  paid 
witness ;  that  was  the  only  time  he  did  so ;  that  h6  got  direc- 
tions as  to  his  work  from  both,  but  that  they  did  not  pay 
much  attention  to  St.  Clair's  directions;  that  Lingenfelter 
said  he  was  running  that  place;  that  he  heard  plaintiff  get 
after  defendant  on  several  mornings  about  not  getting  down 
earlier. 

Witness  Moorehead  testified  that  he  was  employed  to  do 
work  at  the  bam  the  first  time  Christmas  Eve  in  1913 ;  that 
plaintiff  employed  him;  he  received  his  pay  from  plaintiff; 
that  plaintiff  gave  him  directions  as  to  the  work  he  should 
do  at  the  bam ;  he  also  received  directions  from  defendant ; 
that,  if  these  directions  conflicted,  he  followed  plaintiff's; 
that  they  did  conflict  sometimes,  and  plaintiff  told  him  he 
was  running  the  bam  and  that  he  wanted  it  done  as  he  said ; 
there  was  conflict  in  the  directions  about  feeding  the  horses 
and  giving  them  medicine.  v 

An  account  book,  an  ordinary  scratch  book,  was  intro^i 
duced  in  evidence  and  has  been  certified.  The  book  was 
kept  by  Mrs.  Lingenfelter  in  part  and  by  defendant  and  his 
wife  in  part.  Some  of  the  entries  are  made  by  defendant, 
not  as  many,  perhaps,  as  by  others.  It  was  kept  a  part  of 
the  time  at  defendant's  house  and  a  part  .at  plaintiff's,  per- 
haps the  larger  part  at  plaintiff's.  The  entries  at  the  top  of 
the  first  page  are  in  the  handwriting  of  Lingenfelter  and  his 
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wife.  Defendant  claims  that  the  words,  *'St.  Clair  &  Jjin- 
genfelter/'  at  the  top  of  the  page,  were  not  there  when  de- 
fendant examined  the  book  shortly  before  they  quit  business: 

It  is  thought  by  appellant  that  the  evidence  of  witness 
Gill  is  competent,  and  corroborates  defendant's  story  as  to 
what  the  contract  was.    It  appears  that  this  witness  met  de- 
3  BviDBNcidec-   fendant,  and,  in  a  conversation  with  him, 
Lelpving  decia'"    defendant  detailed  the  contract  he  had  with 
rations.  plaintiff,  and  its  terms.     The  witness  testi- 

fied, over  objection,  to  what  defendant  told  him  the  contract 
was.  This  statement  by  Gill  to  defendant  was  had  after  the 
parties  had  made  their  contract,  but  it  was  at  a  time  when 
no  sales  had  been  made  and  no  business  done  except  to  buy 
some  horses,  and  no  losses  had  been  incurred.  Plaintiff  was 
not  present  at  this  conversation.  It  was  on  a  passenger  train 
when  witness  and  defendant  were  coming  from  Kansas  City, 
and  was  about  Christmas,  1913.  It  is  thought  by  appellant 
that  the  testimony  was  admissible  for  the  purpose  of  showing 
that  defendant  had  always  told  a  consistent  story,  and  had 
not  manufactured  his  testimony  upon  the  stand  or  after  learn- 
ing of  losses.  Appellant  cites,  as  sustaining  his  contention 
that  the  evidence  is  admissible,  2  Wigmore  on  Evidence,  pp. 
1327  and  1329;  State  v.  Cruise,  19  Iowa  312;  State  v.  Vin- 
cent, 24  Iowa  570. 

There  may  be  cases  where  self-serving  declarations  of  a 
party  are  admissible,  but  we  think  this  is  not  one  of  them. 
As  said  in  Jones  on  Evidence  (Pocket  Edition),  Sec.  235: 

'  '*It  is  a  general  rule  of  broad  application  that  the  dec- 
larations of  a  party  in  his  own  favor  are  not  admissible  in 
his  behalf.'' 

In  Murray  v.  Cone,  26  Iowa  276,  at  279,  it  was  said : 

*  *  Evidence  of  the  contract  and  what  was  said  at  the  time 
and  in  relation  thereto  would,  of  course,  be  competent.  But 
the  plaintiff's  declarations  on  this  subject,  made  to  his  wife, 
at  a  period  distinctly  subsequent  to  the  contract,  are  no  part 
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of  the  res  gestae  and  should  have  been  rejected.  They  were 
his  own  narration  of  a  past  occurrence." 

The  last  two  cases  are  cited  by  appellee.  See  further, 
9  Eneyc.  of  Bv.,  page  545,  under  title  of  *  *  Partnership, ' '  which 
cites,  among  a  number  of  other  cases,  Danfortk  v.  Carter,  4 
Iowa  230 ;  Southern  WKite-Lead  Co.  v.  Haas,  73  Iowa  399. 

2.  It  is  next  contended  by  appellant  that,  even  though 
we  should  come  to  the  conclusion  that  the  parties  were  part- 
ners, still  we  should  send  the  case  back  for  a  new  accounting, 
4  PARTNBesHip-  b^a^se  plaintiff  failed  to  separate  the  losses 
^d^ncA-^r^ftr.  ^  a  transaction  with  one  Brown  from  dther 
Si'^""  losses.  It  appears  that  an  arrangement  was 
made,  either  between  plaintiff  and  one  Brown,  as  appellant 
contends,  or  between  the  firm  of  St.  Clair  &  Lingenfelter  and 
Brown,  to  buy  mules,  ship  them  to  Virginia,  and  divide  the 
profits.  The  mules  were  bought  and  shipped,  but  did  not 
reach  Virginia,  because  at  Kansas  City  Mr.  Brown  repre- 
sented himself  to  be  St.  Clair,  and  was  thus  fraudulently  en- 
abled to  procure  the  mules  from  the  railroad  company  and 
sold  them  to  others.  The  fraud  was  discovered  and  the  trans- 
action rescinded  and  the  mules  recovered,  but  there  was  some 
expense  and  loss  occasioned  by  the  transaction. 

The  thought  of  appellant  is  that  this  transaction  was 
either  the  formation  of  a  partnership  with  the  three  individ- 
uals as  m^nbers,  or  a  partnership  between  plaintiff  and 
Brown,  with  defendant  an  employee  of  that  partnership,  to 
be  paid  in  profits  for  driving  them  about  the  country.  It  is 
said  that,  if  this  be  true,  then  the  formation  of  such  a  new 
partnership  necessarily  put  an  end  to  the  old  partnership  of 
St*  Clair  &  Lingenfelter,  and  that  any  losses  which  accrued 
from  and  after  the  formation  of  such  new  firm  would  have 
to  be  settled  for  in  a  suit  for  dissolution  among  the  members 
of  that  new  firm,  and  that  the  losses  occurring  in  that  trans- 
action and  to  that  alleged  new  firm  could  not  be  considered 
in  this  case,  because  it  would  be  necessary  that  all  the  part- 


ners should  be  in  the  case. 


30  LiNGENPELTER  V.    St.    ClAIB.  [179   loWE 

A  furthw  claim  is  that  the  judgment  bdow  ineludes  not 
only  the  losses  occurring  before  the  Brown  transaction,  but 
also  the  losses  occurring  afterwards.  To  sustain  the  propo- 
sition as  to  the  formation  of  the  alleged  new  partnership  and 
the  effect  thereof,  appellant  cites:  Hatchett  v,  Blanion,  72 
Ala.  423 ;  McCall  v.  Moss,  112  111.  493 ;  Mudd  v.  Bast,  34  Mo. 
465;  Bank  of  Mobile  v.  Andrews,  34  Tenn.  535;  Peters  v. 
McWiUiam^,  78  Va.  567;  Setzer  v.  Beale,  19  W.  Va.  274; 
Noonan  v,  Nunan  (Calif.),  18  Pac.  98;  Mumford  v.  McKay, 
8  Wend.  (N.  Y.)  441  (24  Am'.  Dec.  34) ;  McGlensey  v.  Cox 
5  Clark  (Pa.)  203;  Bean  v.  Warden  (Tex.)^  31  S.  W.  831. 

But  we  think  the  trouble  with  appellant's  contention  at 
this  point  is  that  the  testimony  does  not  sustain  their  elaim 
that  there  was  any  such  new  partnership,  because  it  does  not 
appear  that  there  was  to  be  any  sharing  of  the  losses  between 
the  parties  to  the  arrangement  about  the  mules. 

On  the  other  branch  of  the  case,  appellant  has  argued 
and  cited  the  following  Iowa  cases,  to  the  point  that,  in  Iowa, 
to  constitute  a  partnership,  there  must  be  an  agreement  not 
only  to  share  the  profits,  but  the  losses:  Winter  v.  PipJier, 
96  Iowa  17 ;  McBride  v.  Ricketts,  98  Iowa  539 ;  Richardson  v, 
Carlton,  109  Iowa  515;  Johnson  v.  Carter,  120  Iowa  355. 
And  that  contracts  between  employer  and  employee,  or  prin- 
cipal and  agent,  where  a  share  in  profits  is  given  as  com- 
pensation for  labor  and  services  do  not  create  partnerships, 
citing  the  same  cases  and  Holbrook  v.  Obeme,  56  Iowa  324. 

The  circumstances  in  this  case  do  not  justify  the  infer- 
ence that  the  arrangement  with  Brown  was  that  the  parties 
to  that  transaction  were  to  share  the  losses  on  the  mule  ship- 
ment, if  any,  as  was  the  case  in  Richards  v.  ChrinneU,  63  Iowa 
44,  51,  and  Johnson  v.  Carter,  supra. 

The  defendant  avers  that  such  a  new  partnership  was 
formed,  and  as  to  that  issue  would  have  the  burden  of  proof. 
In  regard  to  this  transaction,  the  plaintiff  testifies  that  the 
plaintiff  was  to  buy  mules  and  ship  them  to  Virginia  and  sell 
them  to  mine  operators ;  and  that  Brown  was  to  have  one  half 
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the  net  profits,  plaintiff  one  fourth  and  defendant  one  fourth ; 
and  that  a  carload  or  more  of  nxulee  was  purchased  under 
that  arrangement  The  defendant  testifies  that  plaintiff  said 
he  had  to  give  Brown  half  the  profits;  and  that  he  (plaintiff) 
would  divide  his  profits  with  defendant  if  defendant  would 
stay  and  drive  the  car;  and  that  he  did  drive  plaintiff  and 
Brown  about  the  country  for  two  weeks.  Defendant  also  tes- 
tified: 

**The  mules  had  been  billed  from  St.  Clair  &  Lingen- 
felter to  St.  Clair  &  Lingenfelter.    I  did  that  myself.'' 

The  billing  of  the  mules  in  this  manner  is  explained  by 
defendant,  by  saying  that  plaintiff  told  him  to  so  bill  them, 
because  it  was  supposed  that  defendant  was  going  with  the 
muleSy  and  that  he  billed  them  in  that  way  before  it  was  con- 
cluded he  should  not  go. 

Witness  Proctor  testifies  that  he  heard  defendant  say, 
when  it  was  learned  that  Brown  was  acting  fraudulently: 

*  *  They  are  our  mules.  I  am  St.  Clair,  and  those  are  our 
mules,  and  you  hold  the  man.    He  is  not  St.  Clair." 

This  was  a  conversation  by  St.  Clair  over  the  telephone 
with  parties  in  St.  Louis.  There  was  some  other  evidence 
on  this  feature  of  the  case;  but,  as  said,  we  think  the  evi- 
dence does  not  sustain  appellant's  claim  as  to  such  new  part- 
nership, and  that  there  was  no  change  in  the  relationship  of 
St.  Clair  &  Lingenfelter  as  a  co-partnership,  but  merely  an 
additicHial  arrangement  as  a  firm  with  Brown,  whereby 
Brown  was  to  be  paid  one  half  of  the  net  profits,  for  his 
services  in  helping  buy  the  mules,  in  which  arrangement  both 
St.  Clair  and  Lingenfelter  took  part.  They  were  to  share 
equally,  as  in  all  their  partnership  business.  We  should  have 
said  that  there  is  evidence  tending  to  show  that  the,  expenses 
and  losses  of  the  Brown  transaction  were  figured  over  by 
both  plaintiff  and  defendant,  and  agreed  upon. 

On  the  merits  of  the  whole  case,  some  other  points  are 
«made  as  to  the  weight  to  be  given  certain  testimony,  which 
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will  be  noticed  as  briefly  as  may  be.    It  is  said  that  the  tes- 

6  pabtnership  •     tiraony  that  plaintiff  and  defendant  used  the 

evfd^ncer^use     name  o£  St  Clair  &  Lingenfelter  in  ecmnec- 

of  firm  name.      ^j^^^  ^j^  ^j^^  business  is  not  conclusive  upon 

the  question  as  to  whether  a  partnership  exists,  and  is  con-* 
sistent  with  the  stories  of  both  parties.  This  may  be  true  as 
between  the  parties ;  still  we  think  that,  even  tboui^h  it  is  not 
conclusive,  such  evidence,  in  connection  with  the  other  cir- 
cumstances in  the  case,  may  be  properly  considered  as  tend- 
ing to  show  that  there  was  a  partnership. 

It  is  also  said  that  the  use  of  the  word  partner  by  the 
parties  is  not  necessarily  conclusive,  because  it  may  be,  and 
often  is,  used  in  a  general  popular  sense  to  denote  a  mere 
association  together  in  business,  but  without  intending  to  de^ 
note  that  it  stands  for  any  particular  terms  in  the  contract 
between  such  parties. 

It  is  also  said  by  appellant  that,  in  a  genuine  partner- 
ship, t)iere  is  full  control  of  each  partner  over  all  the  part- 
nership funds,  the  making  of  contracts,  the  incurring  of  slia- 

bilities^  the  managing  of  the  whole  business, 

^'  the^r^ionT'     and  the  disposing  of  the  property.    Doubt- 
evidence  :  non-     ,        ^^--^i  i       ii^. 

control  over        less  this  IS  the  general  rule ;  but,  to  some  ex- 

business. 

tent  at  least,  this  may  depend  upon  the  agree- 
ment between  the  parties.  One  may  be  a  managing  partner, 
if  it  be  so  agreed,  and  the  duties  and  the  manner  of  conduct- 
ing the  business  may  be  qualified  in  some  of  the  matters  by 
agreement. 

There  may  be  other  points  argued  which  we  have  not 
specifically  noted,  but  all  points  have  been  considered,  and, 
upon  the  whole  case,  it  is  our  conclusion  that  the  trial  court 
correctly  decided  the  issues,  and  its  judgment  and  decree  is,, 
therefore, — Affirmed, 

Oaynor,  C.  J.,  Weaver  and  Evans,  JJ.,  concur. 
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Kathebxka  Mjchalek,  Appellant,  v.  Modern  Brotherhood 

OP  America,  Appellee. 

INSURANCE:      Life   Insorance — Suicide — ^Presomption— Degree    of 

1  Eyldence  to  Overcome.  The  strong  presumption  against  death 
from  suicide  furnishes  affirmative  evidence  of  death  from  natural 
or  accidental  causes,  and  can  be  OTereome  only  by  evidence  so 
strong,  clear,  and  persuasive  as  to  exclude  every  reasonable  hypothe- 
sis of  natural  or  accidental  death.  And  this  is  trite  even  though 
deceased  came'  to  his  death  from  the  discharge  of  a  weapon  admit- 
tedly in  his  own  hands.  Evidence  reviewed,  and  held  to  present  a 
jury  question  on  the  issue  of  suicide. 

INSURANCE:  Life  Luniranoe — Suidd^^Buxden  of  Proof.    One  seek- 

2  ing  to  recover  on  a  life  insurance  policy,  and  met  with  the 
defense  of  death  by  suicide,  need  not  set  up  or  prove  the  truth 
of  any  particular  theory  of  the  exact  manner  in  which  deceased 
met  his  death.  The  burden  is  on  the  defendant  by  his  evidenee 
to  eliminate  every  other  reasonable  theory  of  death  otherwise  than 
hy  suicide. 

INSUBANOE:     Life  Lasmance— Suicide — ^Evidence — ^Admissioiis  in 

3  Proofs  of  I>eath — ^Effect.  Statements  in  proofs  of  death  that 
deceased  came  to  his  death  by  suicide  are  an  admission  and 
receivable  against  plaintiff,  but  create  no  estoppel,  and  are 
subject  to  explanation. 

EVIDENCE:    Hearsay— Canse  of  Death — Opinion  of  Coroner.    The 

4  opinion  of  a  coroner,  expressed  in  a  report  to  the  State  Board 
of  Health,  to  the, effect  that  deceaaed  came  to  his  death  from 
suicide,  is  hearsay. 

Appeal  from  Cedar  Rapids  Superior  Court. — C.  B.  Robbins, 

Judge. 

Saturday,  January  20,  1917. 

Action  at  law  to  recover  upon  a  certificate  of  life  insur- 
ance issued  by  the  defendant  association  on  the  life  of  An- 
thony Michalek.  There  was  a  directed  verdict  and  judgment 
for  the  defendant,  and  plaintiff  appeals, — Reversed. 

Vol.  179  Ia,— 3 
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Milo  0.  Hanzlik,  Barnes,  Chamberlain  &  Randali,  for 
appellant. 

Orimm  &  Tremn,  and  Sam  Sparrow,  for  appellee. 

Weaver,  J. — That  the  defendant  is  a  fraternal  insur- 
ance or  beneficiary  association;  that  Anthony  Michalek  be- 
came a  member  thereof  and  received  from  the  association  a 
I  Insurance  •  life  ^®^®^^  certificate  payable    to    his  wife,  the 
SdSTpreliSlir    plaintiff;  that  at  the  time  of  his  death  he  was 
evidenceto^^^    Still  a  member  in  good  standing;  and  that, 
overcome.  except  for  the  matters  pleaded  by  way  of  an 

affirmative  defense,  the  defendant  would  be  liable  in  this  ac- 
tion, there  is  no  dispute.  Stated  briefly,  the  defense  is  that 
Michalek  committed  suicide  and  that,  by  the  terms  of  the 
contract  with  the  association,  it  was  expressly  exempted  from 
liability  for  a  death  so  caused.  Nor  is  there  any  dispute  on 
the  part  of  the  plaintiff  that,  in  his  application  for  member- 
ship, and  in  the  benefit  certificate  issued  to  him  as  a  member, 
Michalek  agreed  that,  in  the  event  of  his  death  by  suicide, 
whether  sane  or  insane,  no  recovery  of  benefits  or  insurance 
could  be  had.  The  one  question  calling  for  our  decision  is 
whether  a  case  was  made  upon  which  the  plaintiff  was  enti- 
tled to  have  the  verdict  of  a  jury. 

Upon  familiar  principles,  the  settled  character  of  which 
we  do  not  understand  appellee  to  deny,  the  admitted  fact 
that  Michalek  died  while  a  member  of  the  association  in  good 
standing  is  sufficient  to  show  the  plaintiff  entitled  to  recover, 
in  the  absence  of  evidence  tending  to  support  the  aflrmative 
plea  of  suicide.  If  there  be  such  evidence,  then  under  all 
ordinary  circumstances  an  issue  is  disclosed  upon  which 
either  party  is  entitled  to  have  the  verdict  of  a  jury.  It  is 
not  to  be  denied,  however,  that  a  case  may  arise  where  the 
showing  of  suicide  is  so  undisputed,  clear  and  convincing 
that  the  court  may  find  the  truth  of  the  plea  established  as  a 
matter  of  law.  IngJiram  v.  National  Union,  103  Iowa  395. 
Was  the  defense  in  this  case  thus  conclusively  proved  ? 
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Giving  the  evidence  its  most  favorable  construction  for 
the  plaintiff,  as  we  are  required  to  do  wh^re  a  verdict  is  di- 
rected for  the  defendant,  the  facts  attending  the  death  of 
JVIichalek,  so  far  as  known,  are  substantially  as  follows :  De- 
ceased was  52  years  old,  and  for  25  years  had  been  employed 
as  head  miller  in  the  Quaker  Oats  Mill  in  Cedar  Rapids.  He 
was  a  married  men,  living  with  his  wife  and  an  unmarried 
son  and  daughter  in  a  home  of  their  own.  On  the  same  lot 
with  their  residence  were  a  woodshed  and  closet;  also  a 
chicken  house  in  a  yard  enclosed  by  woven  wire  fencing, 
where  they  kept  poultry.  On  week  days,  it  was  his  practice 
to  leave  for  his  work  about  5:30  o'clock.  On  Sunday,  he 
would  usually  get  up  about  6:30  o'clock,  feed  the  poultry, 
shave,  bathe  and  put  on  clean  clothing.  He  owned  a  revolver, 
which  he  had  brought  from  California  several  years  before 
his  death.  On  Saturday,  July  4,  1914,  the  day  before  he  was 
killed,  he  and  his  daughter  had  done  some  target  shooting 
with  the  weapon.  So  far  as  appears,  his  domestic  relations 
were  pleasant,  he  was  of  a  cheerful  disposition,  and  at  no 
times  showed  indications  of  melancholy  or  despondency. 
There  is  no  showing  that  he  was  involved  in  business  or  finan- 
cial difSculties.  On  Sunday,  July  5th,  he  followed  his  usual 
practice,  and,  after  feeding  the  poultry,  shaving  and  bathing, 
he  sat  for  a  while  on  the  porch,  and,  in  reply  to  a  question  by 
his  wife,  said  that  the  weather  was  too  hot  to  go  out.  Dur- 
ing the  morning,  he  sent  his  daughter  to  a  store  near  by  to 
procure  him  a  supply  of  tobacco.  He  divided  this  tobacco, 
putting  part  in  the  pocket  of  the  suit  he  was  wearing,  and 
the  rest  in  the  pocket  of  his  working  suit.  His  wife  says  he 
"appeared  to  be  feeling  good,"  and  was  ** pretty  jolly,"  and 
neither  said  nor  did  anything  out  of  the  ordinary.  She  also 
testified  that  they  had  been  troubled  with  rats,  which  in- 
fested the  chicken  house,  and  that  Michalek  had  at  times  shot 
at  them.  About  noon,  he  was  seen  to  go  in  the  direction  of 
the  chicken  yard  and  woodshed.  His  wife  heard  a  shot,  and 
looking  out  saw  the  deceased  standing  upright,  with  his  hand 
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extended  in  front,  pointing  toward  the  chicken  house.  See- 
ing this,  her  iSrst  thought  was  that  he  was  shooting  at  rats. 
Then  she  saw  him  with  his  two  hands  drawn  up  in  front  of 
him,  and  with  one  hand  whirling  or  twirling  something. 
This,  according  to  plaintiff's  theory,  tends  to  show  that  he 
was  having  trouble  with  the  revolver,  and  was  trying  to  ad- 
just the  cylinder.  Very  quickly  two  other  shots  followed, 
and  she  saw  her  husband  stagger  and  fall.  Alarm  was  at 
once  raised,  and  the  family  and  neighbors  gathered  at  the 
scene  of  the  tragedy.  Michalek  lived  a  few  minutes,  but  he 
did  not  speak. 

The  mechanism  of  the  revolver  is  mentioned  by  several 
witnesses,  but  it  is  not  in  all  respects  clear  to  the  reader. 
It  was  an  automatic,  with  a  cylinder  of  five  chambers.  After 
the  shooting,  it  was  found  to  have  three  empty  chambers  and 
two  chambers  holding  unexploded  cartridges.  The  daughter 
swears  that,  when  using  the  revolver  on  Saturday,  she  and 
her  father  had  some  trouble  in  operating  it.  She  says,  **We 
had  some  difficulty  with  the  revolver  that  day. ' '  Her  words 
are: 

'*!  shot  out  of  the  revolver  twice,  and  the  third  time  I 
pulled  the  trigger,  the  revolver  would  not  go  off,  and  I  handed 
it  to  father  and  he  turned  the  cylinder  and  gave  it  back  to 
me,  and  I  shot  it  the  other  three  times." 

Another  witness  says  that  **the  revolver  in  question, — 
when  the  tri^er  is  back,  it  apparently  sticks.  The  spring 
below  the  hammer  which  throws  the  trigger  forward  is  ap- 
parently out  of  condition." 

It  is  but  fair,  however,  to  say  that  this  witness  had,  on 
an  earlier  occasion,  found  the  mechanism  in  working  condi- 
tion, and  he  thinks  something  happened  to  it  after  his  first 
inspection. 

Another  witness  says : 

**The  revolver  is  out  of  order,  but  the  safety  device  is 
not." 
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Still  another  witness,  familiar  with  weapons  of  this  kind, 
says: 

**  They  get  out  of  order  occasionally.  The  cylinder  could 
stick  occasionally  and  operate  all  right  at  other  times." 

From  the  date  of  the  shooting  until  the  trial  below,  the 
weapon  had  been  kept  in  the  possession  of  the  coroner.  Noth- 
ing is  proved  tending  to  show  the  deceased  to  have  been  in- 
sane or  intoxicated. 

On  the  other  hand,  the  theory  of  suicide  is  based  upon 
the  fact  that  the  deceased  had  in  his  own  hand  the  weapon 
which  killed  him;  that,  as  is  claimed,  there  were  three  gun 
shot  wounds  found  in  his  breast ;  that  it  is  highly  improbable, 
under  the  circumstances,  that  three  such  wounds  could  have 
all  been  accidentally  inflicted;  and  that  the  proofs  of  death 
filed  with  the  company  by  or  on  behalf  of  tiie  plaintiflf  admit 
that  the  death  was  by  suicide. 

That  the  last  mentioned  circumstance  may  be  more 
clearly  understood,  we  will  state  that,  by  the  rules  of  the 
association,  upon  being  notified  of  the  death  of  a  member, 
the  chief  secretary  is  required  to  send  the  secretary  of  the 
local  lodge  blank  forms  to  be  used  in  making  formal  proofs 
6t  death.  The  local  secretary  then  delivers  the  blanks  to  the 
beneficiary.  This  procedure  seems  to  have  been  followed. 
The  local  secretary,  at  the  request  of  plaintiff,  filled  out  the 
blank  forms,  and  plaintiff  executed  them.  Of  the  questions 
and  answers,  two  only  bear  upon  the  pmnt  made  by  defend- 
ant, and  are  as  follows : 

* '  10.  How  long  was  deceased  sick  ?  Ans.  In  good  health 
just  prior  to  his  death. 

**11.  Of  what  disease  did  he  dief  Ans.  No  disease, 
suicide." 

Accompanying  the  aflBdavit  of  the  plaintiff  was  another, 
in  which  questions  were  addressed  to  and  answered  by  a  phy- 
sician.   Of  these,  the  following  are  in  point: 

*'Q.  State  the  immediate  cause  of  death.  A.  Three 
gun  shot  wounds.    Q.    If  from  any  cause  other  than  disease, 
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state  tlie  medical  and  other  facts  connected  therewith.  A. 
Suicide.  Q.  Is  there  any  reason  to  suspect  suicide?  A. 
Yes.'' 

The  custom  or  rule  of  the  association  appears  also  to 
have  required  the  execution  of  a  statement  by  the  oflScers  of 
the  local  lodge,  supported  by  another  aflSdavit  of  the  bene- 
ficiary. In  the  present  instance,  this  certificate  recited  the 
membership  of  the  deceased  in  good  standing  at  the  time  of 
his  death,  and  that  **the  cause  of  his  death  was  said  to  be 
suicide."  PlaintiflP's  aflSdavit  sets  out  the  circumstances  of 
the  death,  and  concludes  with  the  statement: 

**In  my  opinion  he  committed  suicide,  although  I  know 
no  reason  why  he  should  do  it,  as  there  was  no  trouble  in  the 
family  or  in  financial  matters." 

As  a  witness  on  the  trial,  she  says  she  did  not  tell  the 
secretary  that  her  husband  committed  suicide;  that  she  did 
not  read  the  paper  after  the  blanks  were  filled,  and  did  not 
understand  them  as  affirming  the  fact' of  suicide,  and  further 
explains  by  saying: 

**I  said  he  did  it  by  his  own  hand,  but  I  did  not  mention 
suicide.     That  is,  I  meant  nobody  else  done  it. ' ' 

Of  the  last  mentioned  statement,  accompanying  the  cer- 
tificate by  the  lodge  officers,  she  says,  if  we  understand  the 
record,  that  the  paper  was  brought  to  her  prepared  for  her 
signature ;  and,  while  she  admits  she  read  it,  she  further  says : 

''I  did  not  understand  what  I  was  reading.  I  can  read 
part  of  it,  but  I  cannot  make  anything  out  of  it.  I  have  not 
had  sufficient  schooling  to  read  after  a  lawyer.  I  told  Mr. 
O'Brien  at  that  time  that  in  my  opinion  he  did  not  commit 
suicide." 

We  might  also  add  that,  while  most  of  the  witnesses  who 
saw  the  dead  body  say  that  there  were  three  wounds  in  the 
breast,  yet  not  all  are  agreed.  One  witness  for  the  defend- 
ant, a  deputy  sheriff,  who  was  a  near  neighbor  and  one  of  the 
first  on  the  ground  after  the  shooting,  says  the  first  thing 
he  did  was  to  examine  Michalek's  body,  and  there  were  two 
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bullet  wounds  near  the  left  nipple.  On  the  repetition  of  the 
question,  he  answered,  **A11  the  wounds  I  saw  were  two." 
It  being  the  theory  of  plaintiff's  counsel  that  the  first  shot 
was  fired  with  the  deceased's  hand  extended  toward  the 
chicken  house,  in  the  attitude  in  which  his  wife  first  saw 
him,  and  that,  there  being  something  wrong  with  the  action 
of  the  weapon,  he  brought  it  up  in  front  of  his  breast  to 
adjust  the  cylinder,  when,  through  some  unknown  accidental 
cause,  the  other  two  shots  were  discharged,  expert  evidence 
was  produced  of  the  possibility  that  a  single  bullet  or  shot 
might  account  for  two  wounds.  One  surgeon  of  experience 
in  army  service  and  having  made  practical  study  of  gun  shot 
wounds  says,  in  substance,  that  a  bullet  entering  the  body 
may  be  deflected  by  a  bone  in  its  course,  or  even  by  a  muscle, 
and  emerge  from  the  body,  thus  making  two  surface  wounds, 
and  that  the  place  of  emergence,  whether  near  or  far  from 
the  entrance,  depends  on  many  factors,  as,  for  example,  the 
shape  and  weight  of  the  bullet  and  the  angle  at  which  it 
strikes  the  deflecting  obstacle.  He  also  says  that  a  bullet  so 
fired  into  the  body  may  split,  on  striking  a  rib  or  other  bone, 
so  that  but  one  fragment  may  come  out.  There  was  also  ex- 
pert evidence  having  some  tendency  to  show  that  the  shock 
created  by  a  sudden  wounding  may  be  followed  or  accom- 
panied by  an  involuntary  or  spasmodic  clenching  of  the 
hands,  and  from  this  it  is  argued  that  the  last  shot  may  have 
been  caused  by  the  involuntary  grip  of  the  pistol  hand  of 
the  deceased.  There  was  no  coroner's  inquest,  no  post  mor- 
tem examination,  nor  any  probing  of  the  wounds.  The  cor- 
oner examined  the  body,  and  says  he  saw  three  wounds.  He 
says  he  held  no  inquest,  but  reported  the  case  to  the  State 
Board  of  Health. 

Before  passing  upon  the  question  whether  this  record 
makes  out  a  case  of  suicide  as  a  matter  of  law,  let  us  look  as 
briefly  as  practicable  to  the  rules  and  principles  by  which 
we  must  be  governed. 

That  the  defense  relied  upon  is  an  affirmative  one,  and 
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the  burden  of  establishing  it  is  upon  the  appellee,  is  so  well 
settled  that  we  will  not  take  the  time  necessary  for  the  cita- 
tion of  authorities.  The  burden  thus  assumed  is  something 
more  than  ordinarily  rests  upon  a  party  who  undertakes  to 
establish  an  asserted  fact  over  the  bare  denial  of  his  adver- 
sary. In  a  case  of  the  latter  class,  there  is  ordinarily  no 
presumption  for  or  against  either  party.  Here,  however, 
the  defendant  is  met  by  a  presumption  against  suicide  or 
suicidal  intent.  That  such  is  the  general  rule,  all  courts 
admit,  but  as  to  its  effect  and  operation,  there  is  some  disso- 
nance of  opinion.  Some  have  treated  the  presumption  as  of 
rather  slight  value  and  easily  overcome  (Agen  v.  Metropoli- 
tan Life  Tns.  Co,,  105  Wis.  217) ;  but  by  far  the  greater  num- 
ber and  the  better  reasoned  cases  unite  in  holding  that  the 
party  charging  suicide,  where  circumstantial  evidence  is  re- 
lied upon  to  support  the  claim,  can  overcome  the  presump- 
tion against  self -slaughter  only  by  proof  of  facts  which  exclude 
every  reasonable  hypothesis  of  natural  or  accidental  death. 
Such  has  repeatedly  been  our  own  holding.  We  have  said, 
for  example : 

'*This  presumption  has  the  effect  of  affirmative  evidence, 
and,  unless  so  negatived  ...  as  to  leave  room  for  no 
other  reasonable  hypothesis  than  that  of  suicide,  such  pre- 
sumption will  be  allowed  to  prevail,  and  a  verdict  thereon 
will  not  be  set  aside  for  want  of  evidence."  Stephenson  v. 
Bankers  Life  Assn.,  108  Iowa  637,  641. 

It  has  been  elsewhere  said : 

*'If  the  known  facts  are  consistent  with  a  cause  of  death 
which  does  not  involve  self-destruction,  that  cause  must  be 
accepted.  After  all  the  hypotheses  which,  are  consistent  with 
an  innocent  or  accidental  death  are  eliminated,  the  conclu- 
sion of  suicide  may  then  be  drawn.  The  burden  is  upon  the 
defendant  to  show  that  the  circumstances  and  conditions  are 
inconsistent  with  any  other  reasonable  cause  of  death  than 
that  of  suicide;  that  is,  it  must  eliminate  and  disprove  all 
other  causes  of  death  which  are  consistent  with  the  evidence 
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before  the  jury  is  justified  in  inferring  that  the  deceased  com- 
mitted suicide/'  LindaM  v.  Supreme  Cav/rt  I.  O.  F.,  100 
Minn.  87  (HON.  W.  358). 

See  also  Metropolitan  Life  Ins.  Co.  v,  DeVatdt,  109  Va. 
392,  402.  Quite  to  the  point,  also,  is  the  langfuage  of  the 
Supreme  Court  of  the  United  States,  where,  speaking  by- 
Brewer,  J.,  it  refused  to  disturb  a  verdict  for  a  beneficiary, 
saying: 

**  Whether  the  deceased  committed  suicide  was  a  ques- 
tion of  fact,  and  a  jury  is  the  proper  trier  of  such  questions. 
It  is  not  absolutely  certain  that  the  deceased  committed  sui- 
cide." Pythias  Knights'  Supreme  Lodge  v.  Beck,  181  U.  S. 
49  (45  L.  Ed.  741). 

Says  the  Virginia  court: 

"We  are  of  opinion  that  the  defense  of  suicide  should 
be  established  by  clear  and  satisfactory  proof,  such  as  is  re- 
quired to  establish  a  fraud.'*  Life  Ins.  Co.  v,  Hairston,  108 
Va.  832.     Walden  v.  Bankers  Life  Assn.,  89  Neb.  546. 

Even  where,  as  in  this  case,  there  is  direct  evidence  that 
the  death  was  caused  by  a  weapon  in  the  hands  of  the  de- 
ceased himself,  the  presumption  still  prevails;  because,  if 
nothing  more  than  that  is  shown,  there  is  still  room  for  the 
hypothesis  that  his  act  in  that  regard  may  have  been  invol- 
untary or  accidental.  Paulsen  v.  Modern  Woodmen  of  Am., 
21  N.  D.  235  (130  N.  W.  231) ;  Industrial  v.  Watt,  95  Ark. 
456;  Walden  v.  Bankers  Life  Assn.,  89  Neb.  546  (131  N.  W. 
962).  This  presumption  haa  been  held  to  prevail  where  it 
was  certain  that  the  pistpl  could  not  have  been  fired  except 
by  pulling  the  trigger,  because  it  may  have  been  pulled  unin- 
tentionally or  involuntarily.  Muiiud  Life  Ins.  Co.  v.  Ford 
(Tex.),  130  S.  W.  769  (131  S.  W.  406). 

Appellee's  chief  reliance  in  this  case  is,  first,  upon  the 
physical  fact  displayed  by  the  wounds  upon  the  body  of  the 
deceased,  and  second,  upon  the  statements  or  admissions  by 
the  plaintiff  in  her  proofs  of  loss. 

In  our  opinion,  the  number,  location  and  appearance  of 
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the  wounds,  and  the  certainty  that  the  weapon  which  in- 
flicted the  wounds  was  held  by  the  deceased  himself  are  not, 
of  themselves  alone,  such  conclusive  showing  of  suicide  as 
makes  the  question  one  of  law  for  the  court.  This  is  not  say- 
ing that  the  facts  mentioned  have  no  tendency  to  prove  sui- 
cide ;  for  they  do.  It  is,  however,  a  fact  against  the  effect  of 
which  the  jury  may  properly  consider  and  weigh  the  evi- 
dence that  this  man  was  of  middle  age,  in  good  health,  in  good 
and  responsible  employment,  in  which  he  had  served  for  25 
years;  was  the  proprietor  of  a  comfortable  home;  had  wife 
and  children,  with  whom  he  was  living  in  harmony;  was  of 
a  cheerful  temperament;  and  was  entangled  in  no  financial 
difficulties  or  other  complications,  such  as  sometimes  drive 
men  to  desperation,  ending  in  self-destruction.  It  would  also 
have  been  proper  for  the  jury, — ^indeed,  it  would  have  been 
its  duty, — to  throw  into  the  scale  in  plaintiff's  favor  the  fact 
of  universal  knowledge  and  observation  that  sane  men  do  not 
generally  seek  death,  but  rather  are  at  aJl  times  solicitous  to 
2  iN8URANCB-iif©  ^^^^id  It.  lu  thls  conucction  is  to  be  remem- 
cMe^biirdenof  bercd  another  fact:  that  suicide  by  a  sane 
proof.  jj^^j^  jg  ^^  ^^^  q£  moral  turpitude,  if  not  a 

crime ;  and,  if  the  facts  surrounding  death  can  be  reconciled 
with  any  reasonable  theory  of  an  innocent  or  accidental  cause, 
it  is  the  duty  of  courts  and  jurors  to  adopt  that  explanation. 
\yalcott  V.  Metropolitan  Life  Ins.  Co,,  64  Vt.  221.  The  the- 
ory of  the  plaintiff  that  the  first  shot  fired  from  the  revolver 
was  directed  at  a  rat  or  some  other  object  in  the  chicken 
yard;  that,  the  revolver  not  operating  satisfactorily,  the  de- 
ceased was  holding  it  in  front  of  him,  attempting  to  adjust 
it,  when  the  fatal  bullet  was  unintentionally  discharged, — was 
not  so  inconsistent  with  the  evidence  that  the  court  could 
exclude  it  from  the  consideration  of  the  jury.  "While,  in  cases 
where  the  fact  of  suicide  is  so  glaring  as  to  afford  no  possible 
grounds  for  dispute,  the  courts  will  not  hesitate  so  to  hold, 
yet  they  are  quite  infrequent,  and  especially  so  where,  as 
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here,  the  conclusion  is  to  be  drawn  in  any  material  degree 
from  evidence  which  is  purely  circumstantial. 

In  the  case  of  Leman  v.  Manhattan  Life  Ins.  Co.,  46  La. 
Ann.  1189,  the  deceased  died  of  a  gunshot  wound.  The  dis- 
charged pistol  was  in  his  hand,  the  thumb  thrust  through  the 
guard.  The  physicians  called  pronounced  it  a  suicide,  and 
the  proof  of  loss  sent  to  the  company  stated  suicide  as  the 
cause  of  death.  The  trial  court  found  for  the  defendant, 
but  on  appeal  the  judgment  was  reversed.  The  court  there 
says: 

"Giving  all  due  effect  to  the  expert  testimony,  it  is  at 
least  fair  to  say  it  does  not  Establish  the  suicide.  In  any  con- 
sideration of  the  cause  of  the  death  weight  is  due  to 'the 
condition  of  the  deceased  in  life,  i.  e.,  his  domestic  relations, 
his  means,  his  health  and  the  state  of  his  mind.  It  is  human 
experience  that  the  motive  prompting  self-destruction  is  to 
be  sought,  and  usually  found,  in  domestic  unhappiness,  ill 
health,  financial  troubles  or  insanity.  .  .  .  The  deceased 
was  fortunate  in  business,  had  a  wife  and  children  to  whom 
he  was  attached,  and  with,  whom  he  was  happy.  He  parted 
with  them  on  the  day  of  his  death  in  the  best  of  spirits,  and 
the  shock  of  his  death  came  a  few  hours  later.  No  physical 
malady  or  mental  disturbance  or  financial  trouble  existed 
to  furnish  any  cause  for  taking  his  life.  In  this  condition  of 
the  record  there  is  no  adequate  basis  to  refer  the  death  to  the 
intentional  act  of  the  deceased." 

In  a  later  case  in  the.  same  court,  the  insured  went  into 
a  room  in  his  own  home,  whence  a  shot  was  soon  heard.  His 
family  entered  the  room,  and  found  him  sitting  in  a  chair, 
unconscious  from  a  fatal  gunshot  wound.  The  gun  was  lying 
across  the  deceased's  leg.  It  was  one  both  father  and  son 
used  for  shooting  rats.  The  lock  was  out  of  order.  There 
was  evidence  tending  to  show  that,  on  one  or  two  other  occa- 
sions, he  had  used  language  indicating  a  desire  to  die,  or  a 
purpose  to  commit  suicide.    Otherwise,  there  was  nothing 


44  MiCHALEK  V.  Modern  B.  op  A.        [179  Iowa 

in  his  family  relations  or  business  or  social  conditions  which 
could  be  thought  to  give  rise  to  such  morbid  intent.  So  far 
as  his  handling  the  gun  bore  upon  the  question,  the  court, 
in  suggesting  other  tenable  theories  of  his  death,  says: 

'*It  may  have  been  that  he  intended  to  use  it  for  an  en- 
tirely proper  purpose.  The  freaks  of  a  gun,  when  not  care- 
fully handled^  are  sometimes  wonderful.  We  do  not  con- 
sider that  the  gun  which  the  deceased  had,  from  the  descrip- 
tion of  it,  was  entirely  safe  even  when  prudently  handled. 
The  string  spoken  of  as  tied  around  the  broken  hammer  is 
suggestive  of  danger  when  the  gun  was  thoughtlessly  taken 
up  for  any  purpose.  The  theory  of  suicide  is  not  the  only 
one  to  be  inferred  from  the  testimony."  Boyntan  v.  Equit- 
able  Life  Assurance  Soc,  105  La.  202  (52  L.  R.  A.  687). 

See  also  Komig  v.  Western  L»  Ind,  Co.,  102  Minn.  31; 
Cosmopolitan* Life  Ins.  Co.  v.  Koegel,  104  Va.  619,  633. 

The  attitude  of  this  court  with  reference  to  the  strength 
of  the  presumption  against  suicide  is  shown  in  the  Stephen- 
son case,  irom  which  we  hereinbefore  quoted.  There,  the 
insured  had  been  confined  in  an  asylum  for  the  insane.  He 
was  permitted  to  go  home,  accompanied  by  a  friend.  He 
then  obtained  a  revolver,  with  the  avowed  intention  of  shoot- 
ing the  sheriff,  should  that  officer  attempt  to  take  him  back 
to  the  asylum.  Coming  home  with  the  weapon,  instead  of 
going  into  the  house,  he  passed  into  the  bam,  and  very 
quickly  a  shot  was  heard.  His  friends,  going  to  the  barn, 
found  him  on  his  back,  his  hand  extended,  grasping  the  re- 
volver; and  near  the  center  of  the  forehead,  a  fatal  bullet 
wound.  There,  as  here,  the  company  asserted  it  was  a  plain 
case  of  suicide;  but  we  hdd  that  the  question  was  one  for  the 
jury.  Tackman  v.  Brotherhood,  132  Iowa  64,  is  another  ease 
where  we  held  the  presumption  to  be  sufficient  to  take  the 
issue  to  the  jury,  even  though  there  was,  admittedly,  much 
evidence  tending  to  support  the  theory  of  suicide.  The  same 
is  true  of  the  case  of  Van  Norman  v.  Modem  Brotherhood, 
143  Iowa  536. 
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It  must  be  remembered  that,  in  order  for  plaintiff  to 
recover  under  the  issues  and  the  admitted  facts,  she  was  not 
required  to  set  up  or  prove  the  truth  of  any  particular  the- 
ory of  the  exact  manner  of  Michaiek's  death.  To  defeat  her 
recovery,  the  defense  was  required  to  prove  its  theory  of 
suicide,  and  this  it  cannot  be  said  to  have  done,  no  matter 
how  strong  or  persuasive  the  showing,  unless  it  goes  to  the 
extent  of  eliminating  every  theory  of  death  otherwise  than 
by  suicide.  We  are  satisfied  that  appellant  did  not  succeed 
in  making  such  conclusive  showing. 

The  last  inquiry  for  our  consideration  is  the  effect  of 
the  admissions  or  statements  in  plaintiff's  proofs  of  loss  con- 
cerning the  cause  of  Michaiek's  death.    Counsel  for  appellee 
3.  iNsuRANCB.iife  ^^S^^  ^^  somewhat  as  if  the  answers  there 
cYdofevfloice:    ^^^  l^^ve  the  effect  of  an  estoppel,  preclud- 
prooiSrif^eath :  ing  the   plaintiff   from  insisting,  upon  the 

trial,  that  the  death  was  due  to  any  other 
cause  than  suicida  The  statement  of  the  proposition  in  ar- 
gument is  that  the  introduction  of  the  proofs  in  evidence 
made  at  least  a  prima-facie  showing  of  suicide,  and  that  the 
case  so  made  for  the  defaise  ''became  conclusive  when  ap- 
pdlee  failed  to  show  that  the  statements  in  the  proofs- of 
death  were  made  under  a  misapprehension  of  the  facts  or 
in  ignorance  of  material  matters  subsequently  ascertained." 
I  This  claim  involves  a  misapprehension  of  the  record  and  of 

!  the  law  applicable  to  the  situation.    The  plaintiff  did  explain 

i  her  part  in  the  proofs  of  loss,  by  denjdng  that  she  kiiew  or 

I  understood  that  the  statement  and  affidavit  contained  an  aUe« 

gatioa  or  admission  that  her  husband  committed  suicide,  and 
stating  that  what  she  said  and  what  she  intended  to  be  un- 
derstood as  saying  was  that  his  death  was  the  result  of  his 
I  own  act,  and  not  the  act  of  anyone  else,  and  that  at  no  time 

did  she  intend  to  say  that  his  death,  though  by  his  own  act, 
was  other  than  accidental.  The  explanation  was  not  so  un- 
reasonable that  the  jury  may  not  properly  have  credited  it. 
Indeed,  even  though  she  had  attempted  no  explanation,  her 
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statement  in  the  proofs  was  not  an  estoppel;  and,  while  it 
was  admissible  as  in  the  nature  of  an  admission,  it  consti- 
tuted but  one  circumstance  among  the  many  developed  in  the 
testimony,  and  it  was  for  the  jury  to  consider  and  give  it 
such  weight  as  they  found  it  entitled  to  in  reaching  their 
verdict.  It  is  manifest,  upon  the  admitted  facts,  that  her 
statem^its  in  the  proofs  were,  at  the  utmost,  a  mere  opinion 
drawn  from  the  circumstances  as  they  appeared  to  her.  In 
the  Tackman  case,  supra,  we  said  that  statements  or  admis- 
sions made  by  the  wife  under  similar  circumstances  ''were  of 
little  consequence, "  citing  approvingly  on  this  point  Supreme 
Tent  V.  Stensland  (111.),  68  N.  E.  1098,  where,. as  in  this  case, 
the  widow  had  signed  proof  of  loss  stating  that  the  cause  of 
death  was  suicide,  and  it  was  held  to  work  no  estoppel,  and 
this  was  said  to  be  true  "even  granting  that  she  knew  and 
comprehended  at  the  time  that  the  proof  of  death  contained 
the  statement  that  the  death  was  from  suicide,  still  no  estoppel 
arises,  for  the  reason  that  the  statement  .  .  .  was  a  mere 
opinion. ' ' 

Appellee  quotes  with  some  reliance  language  used  by 
Field,  J.,  in  Insurance  Co.  v.  Newton,  89  U.  S.  32  (22  L.  Ed. 
798).  In  the  first  quotation  made,  the  court  was  not  speak- 
ing of  any  admission  made  by  the  plaintiff,  but  of  an  admis- 
sion by  the  company,  which  the  plaintiff  claimed  was  made 
in  acknowledging  the  receipt  of  the  proofs  of  loss.  The  other 
language  referred  to — ^that  the  proofs  were  intended  for  the 
action  of  the  company  and  the  company  could  rightfully  rely 
thereon  as  true,  and  that,  "unless  corrected  for  mistake,  the 
insured  was  bound  by  them," — is  perhaps,  standing  alone, 
and  without  the  aid  of  light  from  a  multitude  of  other  prece^ 
dents,  capable  of  the  construction  put  ujxm  it  by  counsel; 
But  the  official  headnote  to  the  decision,  prepared  by  Justice 
Field  himself,  shows  his  own  construction  of  the  decision  to 
be  simply  that  the  proofs  are  "admissible  as  prima-faeie  evi- 
dence of  the  facts  stated  therein,  against  the  insured."  Since 
that  decision  was  made,  the  same  court  has  had  repeated  ocoBr 
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sion  to  consider  the  same  proposition.  In  Home  Benefit 
Assn.  V.  Sargmt,  142  U.  S.  691  (35  L.  Ed.  1160),  the  death 
of  the  insured  was  attended  by  many  circnmstances  tending 
far  more  strongly  than  anything  found  in  this  record  to  show 
death  by  suicide,  and  the  proofs  of  death,  though  somewhat 
ambiguous,  indicated  plaintiff's  admission  of  that  fact;  yet 
the  court  held  that  defendant  was  not  entitled  to  a  directed 
verdict,  saying: 

**It  is  contended  for  the  defendant  that,  because  of  the 
contents  of  the  proofs  of  death,  the  plaintiff  is  estopped  from 
claiming  that  Hall's  death  was  caused  otherwise  than  by  sui- 
cide, and  that,  at  least,  the  court  should  have  held  that  the 
burden  originally  upon  the  defendant  was  shifted,  by  the 
introduction  of  the  proofs  of  death,  to  the  plaintiff,  and  it 
became  her  duty  to  satisfy  the  jury,  by  a  preponderance  of 
evidence  that  Hall  died  otherwise  than  by  his  own  hand. 
But  the  defendant  was  not  prejudiced  by  the  statements  and 
opinions  in  the  proofs  of  death,  and  the  plaintiff  was  not 
estopped  thereby,  as  a  matter  of  law." 

In  Aetna  Life  Ins.  Co,  v.  Word,  140  U.  S.  76  (35  L.  Ed. 
371),  the  defense  was  that  the  policy  had  been  forfeited  by 
the  intemperate  habits  of  the  insured,  and  the  physician's 
certificate  of  death  furnished  to  the  company  fairly  showed 
the  fact;  but  the  court  sustained  an  instruction  to  the  jury 
that  "this  certificate  is  not  to  be  taken  •  .  .  by  you  as 
conclusive  evidence  of  the  facts  therein  stated,  nor  is  the 
plaintiff  bound  by  this  statement  or  estopped  from  proving 
to  your  satisfaction  a  different  cause  of  death." 

In  Supreme  Lodge  v.  Beck,  181  U.  S.  49  (45  L.  Ed.  741), 
the  defense,  as  here,  was  suicide  of  the  insured,  and  there 
the  plaintiff  in  her  proofs  had  answered  the  question  as  to 
cause  of  death  by  the  single  and  unqualified  word,  "Suicide." 
Much  of  the  evidence  on  the  trial  strongly  tended  to  estab- 
lish such  fact.  The  trial  court,  refusing  to  direct  a  verdict 
for  the  defendant,  told  the  jury  that  the  plaintiff's  state- 
ments in  the  proofs  of  loss  did  not  estop  her ;  that  she  could 
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explain  the  circumstances  under  which  she  had  signed  it; 
and  that,  while  standing  alone,  it  would  justify  a  verdict 
for  defendant,  yet,  if  explained,  and  the  jury  were  satisfied 
that  the  death  did  not  arise  from  suicide,  she  was  not  con- 
eluded  by  the  declaration.  This  charge  was  held  not  to  be 
erroneous,  the  court  stating  as  its  own  opinion:  **None  of  the 
elements  of  estoppel  enter  into  the  declaration."  Other  cases 
to  the  same  effect  are  very  numerous.  See,  for  example, 
Scott  V,  Homesteaders,  149  Iowa  541;  Scott  v.  Sovereign 
Camp  of  Woodmen,  149  Iowa  562;  Beckett  v.  Northwestern 
Mas.  Aid  Assn.  (Minn.),  69  N.  W.  921;  John  Hancock  M.  L. 
Ins.  Co.  V.  Dick,  117  Mich.  518 ;  McMaster  v.  President,  etc., 
of  Ins,  Co,,  55  N.  Y.  222 ;  Birmingham  Fire  his.  Co,  v.  PuU 
ver,  126  111.  329,  335;  Spencer  v.  Citizens'  Mut.  L.  Assn.,  142 
N.  Y.  505 ;  Redmond  v.  Industrial  Ben.  Assn.,  150  N.  Y.  167 ; 
Cluff  V.  Mutual  Ben,  L.  Ins.  Co,,  99  Mass.  317 ;  Lebanon  Mut. 
Ins.  Co.  V.  Kepler,  106  Pa.  St.  28,  34 ;  Boyd  v.  Royal  Ins.  Co., 
Ill  N.  C.  372,  377 ;  Hanna  v.  Connecticut  Mut.  L.  Ins.  Co., 
150  N.  Y.  526,  530 ;  Bankers  Life  Assn.  v.  Lisco,  47  Neb.  340 ; 
Mutual  Life  Ins.  Co.  v.  Stibbe,  46  Md.  302,  312 ;  Christy  v. 
American  T.  L,  Ins,  Assn,,  123  N.  Y.  S.  740 ;  Mutual  Life  Ins. 
Co.  V,  Burden  (Ga.),  72  S.  E.  295;  Hogan  v.  Metropolitan 
Life  Ins.  Co.,  164  Mass.  448 ;  Abraham  v.  Mutual  Res.  Fund 
L.  Assn.,  183  Mass.  116. 

Something  has  been  said  in  argument  of  the  effect  of  the 
statement  by  the  coroner  of  his  opinion  concerning  the  death 
of  the  deceased,  and  of  the  report  of  that  officer  made  to  the 
4.  evidence:  ^tatc  Board  of  Health.    This  court  has  sus- 

ofd^th*:opYn-  t^i^^d  the  admissibility  in  such  cases  of  the 
ion  of  coroner,  ^^rdict  of  a  coroner 's  jury— an  extreme  hold- 
ing to  the  propriety  of  which  the  writer  does  not  assent ;  but 
it  has  never  yet  taken  the  step  beyond  that  limit  which  is 
required  to  give  admissibility  in  evidence  of  such  officer's 
opinion  or  of  his  report  of  such  opinion  to  an  administrative 
board  or  commission  having  no  interest  therein  or  official 
duty  in  connection  with  the  death  of  the  deceased  except  as 
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an  item  in  the  compilation  of  a  table  of  vital  statistics.  In 
this  case  there  was  no  inquest,  no  coroner's  jury  and  no  pre- 
tense of  a  verdict  of  such  a  body.  The  coroner's  opinion, 
from  a  mere  view  of  a  dead  body  upon  which  he  holds  no 
inquest,  is  entitled  to  the  same  weight  and  consideration 
which  should  be  given  to  that  of  any  other  intelligent  citi- 
zen having  the  same  opportunity  to  know  the  truth, — ^no 
more  and  no  less;  and  the  facts  and  contents  of  his  report 
to  the  State  Board  of  Health  are  clearly  hearsay. 

The  burden  of  proof  in  this  case  never  passed  or  shifted 
from  the  defendant  to  the  plaintiff.  If  plaintiff  had  rested 
her  case  in  chief  on  the  bare  showing  or  concession  that 
i&chalek  was  dead  and  died  insured  by  the  policy  in  suit, 
and  the  defendant  had  responded  by  identifying  and  putting 
in  evidence  the  plaintiff's  admissions  in  the  proofs  of  loss 
and  its  other  evidence,  if  any,  pointing  to  suicide,  and  plain- 
tiff had  offered  no  rebuttal,  the  question  would  then  have 
fairly  presaited  itself  whether  there  was  any  issue  of  fact 
for  the  jury.  With  the  evidence  in  that  condition,  we  may, 
for  the  purposes  of  this  case,  admit  that  the  burden,  not  of 
proof,  but  of  going  ahead  with  other  evidence,  if  any  she 
had,  was  then  upon  the  plaintiff.  This  view  she  accepted, 
and  did  proceed  to  strengthen  the  ordinary  presumption 
against  suicide  by  proof  of  many  circumstances  which  are 
universally  admitted  as  tending  to  negative  suicidal  purpose 
or  intent,  and  still  other  evidence  to  explain  and  rebut  the 
admissions  found  in  the  proofs  of  loss,  and  to  support  the 
view  thati  upon  the  record  as  a  whole,  suicide  is  not  shown 
by  that  clear  degree  of  certainty  which  is  necessary  to  exclude 
every  reasonable  theory  of  accidental  death. 

Can  the  court  assume  to  say  that  all  this  evidence  and 
an  these  circumstances  developed  on  the  part  of  plaintiff  in 
rebuttal  of  the  defendant's  affirmative  defense  are  of  no 
value,  and  the  jury  shall  not  be  permitted  to  consider  themt 
We  think  not ;  and,  of  the  innumerable  insurance  cases  found 
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in  oar  books,  the  precedents  which  justify  a  contrary  holding 
are  very  few,  and  do  not  command  the  general  assent  of  the 
conrts  or  profession  in  general.  The  trial  judge  may,  for 
example,  disbelieve  the  plaintiff's  statements  with  reference 
to  her  nnderstanding  at  the  time  she  signed  the  prools  of 
loss ;  but  her  truthfulness  was  a  question  for  the  jury  alone. 
So,  too,  he  may  have  disbelieved  the  testimony  as  to  the  dis- 
ordered condition  of  the  revolver,  or  as  to  what  the  wife  saw 
when  she  heard  the  first  shot,  as  to  any  of  the  several  other 
matters  brought  out  in  her  behalf,  or  he  may  have  thought 
them  of  slight  weight  or  importance ;  but  it  was  for  the  jury 
to  pass  its  judgment,  not  only  upon  each  of  these  several 
items  of  evidence,  but,  as  well,  upon  the  whole  array  of  facts 
and  circumstances  as  a  composite  whole. 

The  foregoing  sufficiently  indicates  our  views  upon  the 
legal  propositions  presented  by  counsel.  They  manifestly 
require  a  reversal  of  the  judgment  below,  and  the  cause  will 
be  remanded  for  a  new  trial  in  harmony  with  the  views 
herein  expressed. — Reversed. 

Gaynor,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


Mrs.  L.  D.  Roddy,  Appellee,  v.  Gazette  Company,  Appellant. 

UBEL   AND   SLANDER:      Evidence — ^Articles   Beprimftnding   De- 

1  fendant.  On  the  trial  of  a  libel  charge,  plaintiff  may  not  intro- 
duce in  evidence  other  published  articles  by  other  newspapers 
reprimanding  defendant  for  the  original  publication. 

WITNESSES:     Cross-Examlnatlon— Opening   Door   for   Becelpt   x>f 

2  Testimony  Otherwise  Inadmissible — ^Llbel  and  Sluidet.  Testimony 
on  eroBs-examination  of  the  plaintiff  in  a  libel  charge  that  a 
newspaper  other  than  defendant  had  published  the  named 
libel  and  had  promised  a  retraction  thereof,  does  not  open  the 
door  to  an  admission  of  an  article  by  such  othet  newspaper 
reprimanding  defendant  for  publishing  tho  original  libel. 

EVIDENCE:    Opinion  Evidence — Opinions  as  to  Opinions.    A  witness 
3^5  may  not  give  his  opinion  as  to  what  another  perpon  believed. 
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So  held  where  plaintiff  in  a  libel  charge  was  erroneously  per- 
mitted to  show  that  the  public  in  their  conduct  toward  her  led 
her  to  believe  that  they  believed  the  article  published  was  (rue — 
that  they  (the  public)  indicated  to  her  (plaintiff)  that  they 
believed  the  article  to  be  true. 

ZVIBSKCE:    Opinion  Evidence — ^Bodily  or  Mental  Condition  of  Tei- 

4    son.     A  nonexpert  witness  may  not  state  that  another  looked 

to  him  "as  if  she  was  on  the  verge  of  a  nervous  breakdown." 

EVIDENCE:     Opinion  Evideneo— Opinions  as  to  Opinions. 
3,5 

DAMA0ZS:  Pleading— PeonniAry  Loss— Expenses.  Damages  not  cov- 
ey 8  ered  by  the  pleadings  are  not  recoverable,     bo  held  where,  in 
a  libel  charge,  plaintiff  was  erroneously  allowed  to  recover  for 
medical  expense  and  loss  in  occupation,  without  any  claim  there- 
for in  the  pleading. 

EVIDEKCE:     Hearsay— -Libel  and   Slander.     Evidence  of  what  a 
7    witness  overheard  other  people  say  with  reference  to  an  alleged 
libel  is  inadmissible  hearsay. 

DAMiLGBB:    PleikUng— Pecuniary  Loss— Expenses. 
6,  8 

TBIAL:  Instmctions— Fonn,  Eeqnlsites  »nd  StilBciency — Confused  and 
9    IdBieading  Biftruetions— Libel  and  Slander.    Instructions  as  to 
the  nature  of  an  alleged  libel  reviewed,  and  held  confusing. 

Appeal  from  Linn  District  Court. — ^Milo  P.  Smith,  Jud^. 

Saturday,  January  20,  1917. 

AcmoN  at  law  to  reeover  damages  for  an  alleged  libel 
pQbliflhed  of  and  eoneeming  the  plaintiff.  Defendant  denied 
that  it  was  actuated  by  malice  in  making  the  publication, 
pleaded  that  it  published  a  retraction  as  soon  as  it  learned  of 
error  in  the  original  publication;  that  the  article  was  pub- 
lished in  good  faith,  upon  information  which  it  believed  to 
be  true;  that  the  information  contained  in  the  article  was 
gathered  from  the  Chicago  Tribune  and  published  as  an  it^n 
of  news ;  that  plaintiff  had  two  names,  one  stage  and  the  other 
her  real  one,  and  that  because  of  this  a  mistake  was  made 
through  inadvertence.     On  the  issues  joined,  the  case  was 
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tried  to  a  jury,  resulting  in  a  verdict  and  judgment^  for  plain- 
tiff in  the  sum  of  $2,000,  and  defendant  appeals. — Reversed 
and  remanded* 

Bickel  &  Dennis,  0.  K,  TJiompson  and  Wm.  8myt\  for 
appellant. 

R.  8,  Milner  and  C.  77.  Lamback,  for  appellee. 

Deemer,  J. — I.  The  defendant  is  a  corporation  engaged 
in  publishing  a  daily  newspaper  in  the  city  of  Cedar  Bapida. 
In  an  issue  of  its  paper  on  or  about  June  26,  1910,  it  pub- 
lished the  following: 

*^WAS  THIS  WOMAN  RESTOENT  OP  C.  R.t 
'SAPHRONIE  LEBEAU^   ARRESTED  ON   WHITE  SLAVERY 

CHARGE. 

''Story  circulated  that  woman  arrested  in  Chicago  is  Local 

Actress  with  Same  Name,  and  who  has 

appeared  at  Local  Theatres. 

* '  The  Chicago  Tribune  of  last  Sunday  contained  the  fol- 
lowing item : 

**  *Two  persons,  a  woman  and  a  man,  yesterday  faced 
charges  of  bringing  girls  to  Chicago  for  immoral  purposes. 

*'Mrs.  Saphronie  Lebeau,  2002  Wabash  Avenue,  charged 
with  having  brought  Miss  Adrienne  Qringes,  18  years  old, 
from  Canada,  was  arrested  by  Federal  authorities  and  ar- 
raigned before  United  States  Commissioner  Mark  A.  Poote. 
Her  case  was  set  for  hearing  June  24th  and  she  was  released 
on  $1,000  cash  bail.  Battisti  Pizzi  was  sentenced  to  one  year 
in  the  house  of  Walker  for  placing  Ethel  Archbold,  a  New 
York  girl,  in  a  resort  at  407  South  Clark  Street.  Both  cases 
resulted  from  the  fight  headed  by  Clifford  O.  Roe  against  the 
traflSc  in  girls  in  Chicago. 

''is  it  a  CEDAR  RAPIDS  WOMAN? 

'*  There  is  a  persistent  rumor  about  the  city  that  the 
woman  mentioned  above  is  Saphronie  Lebeau,  a  stock  com- 
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pany  actress,  whose  home  is  in  Cedar  Rapids  when  she  is  not 
on  the  road.  'Lebeau/  it  is  of  course  needless  to  state,  is  a 
stage  name.  The  real  name  of  the  Cedar  Rapids  Lebeau  is 
Mrs.  Roddy,  she  having  been  divorced  from  her  husband 
several  years  ago.  Mrs.  Lebeau  was  in  Cedar  Rapids  on 
Monday  or  Tuesday  of  this  week,  but  previous  to  that  time 
had  been  absent  from  the  city  for  some  time,  so  it  is  stated. 
She  has  appeared  at  different  theatres  in  this  city,  having 
played  a  week  with  the  Prank  Long  Stock  Company  at  the 
People's,  and  another  week  with  a  different  company  at 
Greene's.  She  has  also  appeared  at  the  moving  picture  shows 
and  is  said  to  be  a  character  artist  of  some  ability.  If  there 
are  two  persons  of  the  same  name,  the  charge  of  course  does 
the  Cedar  Rapids  woman  a  gross  injustice." 

On  the  next  day  after  the  publication  of  this  article, 
the  defendant  published  the  following  retraction : 


'^LE  BEAU   IS   NOT   MRS.   RODDY. 
"SlMn.ARITY  OP  NAMES  LED  TO   UNFORTUNATE  ERROR. 

Cedar  Rapids  woman  has  not  been  in  Chicago — Her  stage 

name  is  LaBeau  not  Lebeau. 


t( 


II 


Mrs.  Roddy  of  this  city  who  was  referred  to  in  an  arti- 
cle in  the  Gazette  yesterday  in  connection  with  an  arrest  in 
Chicago  does  not  use  the  name  Lebeau  as  her  stage  name. 
Mrs.  Roddy's  stage  name  is  La  Beau.  Mrs.  Roddy  has  also 
been  in  Cedar  Rapids  continuously  and  therefore  could  not 
have  been  placed  under  arrest  in  Chicago  for  any  real  or 
alleged  crime.  Mrs.  Roddy  has  been  taking  care  of  her 
mother  who  was  injured  in  an  accident  some  time  ago ;  she 
has  numerous  friends  in  this  city,  where  she  has  appeared 
as  an  actress  of  ability,  and  which  has  always  been  her  home. 
The  similarity  of  names  led  to,  an  unfortunate  inference, 
though  the  Gazette  stated  if  there  were  two  persons  of  the 
same  name  the  rumor  is  unjust  to  the  Cedar  Rapids  woman. 
It  is  needless  to  say  that  the  Gazette  had  not  the  slightest 
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intention  of  doing  Mm.  Roddy  an  injustice.  The  correction 
therefore  is  gladly  made." 

Notwithstanding,  this  action  was  commenced,  with  the 
result  heretofore  indicated.  The  trial  was  a  long  one,  and 
41  errors  are  assigned.  We  shall  not  notice  all  of  these  as- 
signments, as  to  do  so  would  accomplish  no  useful  purpose. 
The  main  points  relied  upon  relate  to  rulings  on  the  admis- 
sion and  rejection  of  testimony,  to  the  instructions  given  and 
refused,  the  sufficiency  of  the  testimony  to  support  the  ver> 
diet,  and  the  excessive  nature  of  the  verdict. 

Plaintiff's  counsel  offered  as  a  part  of  her  re-examina- 
tion the  following  article,  published  in  the  Republican,  a 
competing  newspaper  in  the  city  of  Cedar  Rapids,  as  we  un- 
derstand it,  the  next  day  after  the  retraction 

1.  Libel  AND  j     •      xt_     /^       xx 

SLANDER :  evi-      was  made  in  the  Gazette : 


dence :  articles 

reprimandi 

defendant. 


reprimanding  ^^MRS.    LEBEAU    SLANDERED. 

'^A   CEDAR   RAPIDS   PAPER    MAKES    A   FRIGHTFUL 


BLUNDER. 

''Connects  Saphronia  Lebeau  of  this  City  with  a  notorious 

woman  arrested  in  Chicago. 

''A  serious  injustice  has  been  done  by  a  local  paper  in 
connecting  Mrs.  Saphronia  Lebeau  of  this  city  with  an  arrest 
for  'White  Slavery*  in  Chicago.  This  paper  has  been  asked 
to  make  statement  for  Mrs.  Lebeau,  and  are  consenting  gladly 
and  gladly  does  so,  for  it  is  always  a  serious  matter  to  rob  a 
woman  of  her  good  name. 

"The  Gazette  stated  there  was  a  'persistent  rumor'  to 
the  effect  that  a  Chicago  woman  with  a  slightly  different 
name  was  the  same  as  the  Cedar  Rapids  woman.  It  was  also 
stated  that  she  had  been  in  the  city  on  Monday  and  Tuesday, 
but  that  *  previous  to  that  time  had  been  absent  from  the  city 
for  some  time,'  thus  making  it  possible  to  connect  the  two 
women. 

"As  a  matter  of  fact  Mrs.  Lebeau  has  not  been  absent 
from  the  city  'previous  to  that;'  she  has  been  continuously 
in  the  city  attending  an  invalid  mother.    That  has  been  her 
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work  continuously  for  nearly  two  years.  That  is  entirely 
different  from  being  in  Chicago  engaged  in  the  'white  slave 
traffic'  There  are  other  aspersions  on  her  character,  such 
as  that  she  was  divorced  from  her  husband  some  time  ago. 
Her  husband  has  been  dead  more  than  six  years.  The  hus- 
band, Mr.  Roddy,  when  alive,  was  an  actor  of  prominence 
and  had  a  reputation  in  Shaksperian  roles,  even  Mrs.  Eoddy, 
whose  stage  name  is  Saphronia  Lebeau,  is  naturally  very 
indignant  about  the  aspersions  cast  upon  her  good  name. 
Her  neighbors  in  this  city  and  those  who  know  her  are  also 
greatly  put  out  about  it.  There  was  no  possible  excuse  for 
such  a  publication,  unless  it  was  the  slight  similarity  in 
names.  Mrs.  Lebeau  has  been  a  devoted  daughter  at  the  bed- 
side of  her  mother,  and  has  devoted  all  of  her  time  to  that 
work.  The  injustice  that  has  been  done  her  is  of  course 
very  great." 

Manifestly,  this  testimony  was  irrelevant  to  any  issue 

in  the  case,  and  extremely  prejudicial.    Appellee's  counsel, 

however,  recognizing  this  fact,  claim  that  the  matter  was 

2  wiTNEsssa-        brought  out  on  the  cross-examination  of  the 

tToiJt^^ig*"    witness,  and  that  for  this  reason  they  were 

of  tL«nio15?**'^   justified  in  offering  it  in  testimony.    We  have 

mjMibierwbe?"   examined  the  record  on  this  matter  with  care, 

and  the  most  we  can  find  is  that  plaintiff,  on 
cross-examination,  stated  that  the  Republican  had  published 
the  same  libel  as  the  Gazette  had,  and  that  she  went  to  the 
Republican  and  was  promised  a  retraction  by  that  paper.  It 
was  perfectly  proper  for  defendant,  on  cross-examination,  to 
show  that,  about  the  same  date,  the  Republican  published  the 
same  libel,  for  the  purpose  of  showing  that  the  Gazette  was 
not  wholly  responsible  for  the  circulation  of  the  libel,  and 
also  to  inquire  as  to  the  retraction  published  by  it,  to  show 
that  this,  too,  got  into  the  hands  of  some  people  who  might 
have  been  led  to  believe  that  there  was  no  truth  in  the  charge 
made  by  either  paper.  This  is  the  substance  of  the  only 
reference  to  the  matter  made  by  defendant's  counsel,  and 
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it  is  manifest  that  it  did  not  open  the  door  to  the  introduction 
of  the  article  published  by  the  Republican,  reprimanding  the 
defendant  for  having  published  the  article  which  is  the  basis 
of  this  libel.  Defendant's  counsel  are  experienced  practi- 
tioners, and  it  can  hardly  be  assumed  that  they  laid  the 
ground  for  the  introduction  of  such  an  article  as  the  one 
complained  of.  Of  course,  the  most  experienced  make  mis- 
takes, but  we  find  nothing  justifying  the  admission  of  the 
article. 

II.  Plaintiff,  over  defendant's  objections,  was  permitted 
to  show  that  the  public,  by  their  conduct  toward  her,  led 
her  to  believe  that  they  believed  the  article  published  about 
3.  EviDENCB:opin.  ^^^  *^  ^^  ^^^'     ^hc  wa^  also  permitted  to 

ip?nion8*'ario      say  that  they  indicated  to  her  that  Uiey  bc- 

question  becomes  material,  that  one  may  testify  as  to  his 
own  belief,  he  cannot  testify  as  to  what  he  believes  other 
persons  believe.  That  is  purely  an  opinion,  which  should  not 
be  admitted  in  evidence.  If  the  belief  of  other  people  becomes 
material,  they  are  the  ones  to  testify  to  that  belief,  and  not 
some  third  person.  Kersting  v.  White  (Mo.),  80  S.  W.  730; 
Warner  v.  Clark  (La.),  21  L.  R.  A.  (0.  S.)  502;  Cramell  v. 
Pure  Bred  Cattle  Commission  Co,,  148  Iowa  9.  The  conduct 
toward  plaintiff  of  parties  who,  it  is  shown,  read  the  libel 
and  were  influenced  thereby  may  be  shown,  but  a  belief  of 
the  libelee  regarding  the  belief  of  others,  without  a  showing 
that  this  had  some  effect  on  their  conduct,  and  that  ihis  con- 
duct on  their  part  grew  out  of  the  publication  of  the  libel,  is 
clearly  inadmissible. 

III,  A  son  of  the  plaintiff's  was  asked  to  state  the  effect 
of  the  same  upon  his  mother.  He  answered  that  she  looked 
to  him  as  if  she  was  on  the  verge  of  a  nervous  breakdown. 

The  son  was  a  nonexpert,  and  the  question 

'  Ion  evidSice^  "'  Called  f or  expert  testimony.    We  doubt  if  any 

tai  condiuon  of    nonexpert  should  be  permitted  to  state  that 

person. 

another  looked  as  if  he  or  she  was  on  the 
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verge  of  a  nervous  breakdown.  He  might  be  permitted  to 
state  that  another  was  nervous,  or  irritable,  or  hysterical,  but 
to  say  that  she  was  on  the  verge  of  a  nervous  breakdown 
calls  for  something  different — something  beyond  the  knowl- 
edge of  a  lay  mind. 

IV.  This  appears  in  the  record:  A  witness  by  the 
name  of  Mrs.  Fields  was  called  for  plaintiff,  and  the  follow- 
ing is  taken  from  the  record : 

5.  evidence:  opin-  ''Q'  ^^^  "^^^  ^^^^  whether  or  not  the 
opin1or?8*as  to  discussions  that  you  heard  witt  friends  and 
opinions.  ^^^  outsiders  indicated  a  belief  in  the  minds 

of  the  outsiders  so  discussing  the  subject,  in  the  truth  of 
the  statements  made  by  the  Gazette ?  (Objected  to  by  defend- 
ant as  incompetent,  and  calling  for  the  conclusion  and  opin- 
ion of  the  witness,  and  irrelevant  and  immaterial.  Overruled. 
Defendant  excepts.)  A.  There  was  a  strong  suspicion.  (De- 
fendant moves  to  strike  out  the  answer  as  not  responsive. 
The  Court:  You  can't  do  that.  The  plaintiff  states  that  they 
adopted  it  as  responsive.  The  Court:  Motion  overruled. 
Defendant  excepts.) " 

We  are  of  opinion  that  the  objection  to  the  question 
should  have  been  sustained.  At  any  rate  the  witness's  answer 
should  have  been  stricken  out. 

V.  Without  any  pleading  of  special  damages,  or  any 
claim  in  the  pleading  for  medical  expense,  plaintiff  was  per- 
mitted to  show  the  amount  of  medical  bills  incurred  by  her. 
6   Damages  •  Under  familiar  rules,  this  was  improper.    The 

SlS^HSi^*®^"  same  remark  may  be  made  regarding  the 
^^^'  claim  that  plaintiff  suffered  in  her  occupation 
and  trade  as  an  actress.  While  there  was  some  testimony 
that  she  was  unable  to  get  employment,  or  the  employment 
which  she  sought,  she  neither  averred  nor  proved  the  damage 
which  resulted  therefrom.  We  find  no  testimony  in  the  record 
as  to  her  salary,  or  as  to  the  value  of  time  which  she  lost 
on  account  of  the  libel,  and  the  court  was  in  error  in  instruct- 
ing that  she  was  entitled  to  damages  on  account  thereof. 


58  Roddy  v.  Gazette  Co.  [179  Iowa 

VI.  A  witness  by  the  name  of  Mrs.  Doty  was  permitted, 
over  defendant's  objection,  to  testify  to  certain  remarks  she 
overheard,  made  by  other  women  regarding  the  plaintiff,  to 

the  effect  that  they  had  read  the  newspaper 
*  hSrsay :  libel     account,  and  that  it  was  a  terrible  thing  for 

plaintiff  to  do.  Manifestly,  this  was  no  part 
of  the  res  gestae,  and  was  clearly  hearsay.  Another  witness 
was  permitted  to  testify  as  to  hearsay  statements  made  by 
parties  in  Des  Moines,  Iowa,  and  to  detail  his  discussion  of 
the  matter  with  them.  This  was  clearly  inadmissible.  The 
court  indicated  to  counsel  that  he  was  not  satisfied  about  the 
admissibility  of  the  testimony,  and  that  they  would  have  to 
take  their  chances.  He  overruled  the  objections,  however, 
and  permitted  the  witness  to  answer.  Other  rulings  on  the 
admission  of  testimony  are  challenged,  but  they  were  either 
correct  or  are  not  likely  to  arise  on  a  retrial,  and  we  do  not 
consider  them. 

VII.  Defendant  asked  an  instruction  to  the  effect  that 
plaintiff  had  suffered  no  damages  for  injury  done  to  her 
8   Damages-  business,  or  profession,  and  that  this  matter 

niary*ioM?S>"  should  not  be  considered  by  the  jury.  This 
penses.  ^^,^  refused.    For  reasons  already  stated,  we 

think  it  should  have  been  given. 

VIII.  There  is  some  confusion  in  the  instructions  re- 
garding the  nature  of  the  alleged  libel.  In  one,  the  court 
said  that  the  Chicago  Tribune  article  did  not  accuse  plaintiff 
^  ^        ,    ^         with  the  commission  of  a  crime,  and  that 

9.  Trial  :  Instruc-  ' 

quKiil?  and^Sif.^*^®  Gazette  published  this  with  nothing  more 
Pused^and^mis-  ^^^  ^  Comment  upon  whether  or  not  plain- 
t?Sn!"ifbei^and^"  tiff  was  the  woman  who  was  arrested;  but 

in  the  same  instruction  the  court  left  it  to 
the  jury  to  say  whether  or  not  the  defendant  intended  to 
charge  that  plaintiff  was,  in  fact,  guilty  of  the  offense,  saying 
that,  if  the  jury  found  this  was  the  defendant's  intent,  then 
it  would  be  guilty  of  libel,  and  plaintiff  would  be  entitled 
to  damages.    Nothing  is  said  about  whether  the  statement  that 
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plaintiff  had  been  arrested  and  charged  with  the  crime  would 
or  would  not  be  libelous,  save  in  a  negative  way.  Other 
instructions  complained  of  need  not  be  noted,  for  they  seem 
to  be  correct  statements  of  the  law,  or  are  not  challenged. 
Nor  shall  we  discuss  the  size  of  the  verdict,  as  there  must 
be  a  retrial  of  the  case. 

For  the  errors  pointed  out,  the  judgment  must  be,  and 
it  is,  reversed,  and  the  cause  remanded  for  another  trial. — 
Reversed  and  remanded, 

Gaynob,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Joshua  H.  Sp^vlti,  Appellant,  v.  Town  of  Oakland  et  al., 

Appellees. 

MXJKICIPAIi  COBPORATIOM'S:  Pu1)Uc  Improvements — ^Besolntion 
of  Necessity — ^Notice — Sufficiency.  A  notice  of  the  pendency  of 
a  resolution  of  necessity,  relative  to  paving,  is  sufficient  if  it 
contains  tlio  matters  whicli  the  statute  specifically  says  it  shall 
contain,  together  with  any  other  matter  unavoidably  implied. 
It  follows  that  the  resolution  itself  need  not  be  copied  bodily 
into  the  notice.  Held,  a  notice  was  sufficient  which  recited  the 
pendency  of  the  resolution,  enumerated  the  streets  proposed  to 
be  paved  and  the  termini  of  such  proposed  pavement,  and  stated 
the  time  and  place  when  those  subject  to  <isses9ment  might  be 
heard,  even  though  it  contained  no  specific  statement  that  such 
assessments  would  be  made,  and  no  list  of  property  owners.  (Sec. 
810,    Suppl.    Supp.,    1915.) 

Appeal  from  Pottawattamie  District  Court, — E.  B.  Woodruff, 

Judge, 

Saturday,  January  20,  1917.  , 

Action  in  equity  for  the  annulment  of  a  contract  entered 
into  between  the  defendant  town  and  one  Beebe  for  the  pav- 
ing of  certain  named  streets,  and  to  restrain  the  town  and 
its  officers  from  proceeding  with  the  work  of  constructing 
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Hueh  paviug  and  from  levying  any  asHCssment  to  pay  the  cost 
or  expense  thereof.  There  was  a  decree  for  the  defendants 
and  plaintiff  appeals. — Affirmed. 

Saunders  &  Stuart,  for  appellant. 
OtJio  8,  Thomas,  for  appellee. 

WEiVVBB,  J. — On  December  15,  1915,  there  was  intro- 
duced in  the  town  council  of  the  town  of  Oakland  a  ''resolu- 
tion of  necessity"  looking  to  the  paving  of  certain  designated 

streets.    After  setting  forth  with  a  detail  and 
poRAT^^iis':^^*"  fullness  to  which  no  exception  is  taken,  the 

public  improve-    ,  .     ,         ,     ,  .  «  ^,  j  . 

ments :  resoiu-    kind  and  character  of  the  proposed  improve- 

tlon  of  neces- 

»{^j^ notice:       ment,  and  prescribing  conditions  and  require- 
ments   relating    to    the    contract    and    the 
construction  of  the  work,  the  resolution  provided  for  making 
special  assessments  to  pay  the  cost  and  expense  of  such 
pavement,  in  the  following  words : 

''Section  6.  That,  upon  the  completion  of  said  improve- 
ment according  to  said  contract  and  upon  notice  and  pro- 
ceedings required  by  the  laws  of  the  state  of  Iowa,  said  town 
council  shall  assess  the  cost  of  said  street  improvement  against 
all  lots  and  parcels  of  land  according  to  area,  so  as  to  include 
one  half  (V^)  of  the  privately  owned  property  between  the 
streets  improved  and  the  next  street,  whether  such  privately 
owned  property  abut  on  said  street  or  not;  but  in  no  case 
shall  privately  owned  property  situated  more  than  three  hun- 
dred feet  (300)  from  the  street  so  improved  be  assessed,  and 
in  accordance  with  the  laws  governing  the  same;  but  said 
assessment  shall  not  exceed  twenty-five  (25)  per  cent  of  the 
actual  value  of  any  lot  or  parcel  of  ground  at  the  time  of 
levy  as  may  be  deemed  equitable  and  authorized  by  said 
laws,  and  the  balance  of  said  costs,  if  any,  and  the  cost  of 
excess  grading,  shall  be  paid  for  out  of  the  grading  fund, 
the  improvement  fund  and  the  general  fund  of  said  toMrn; 
and,  in  anticipation  of  payment  of  special  assessment  (which 
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shall  not  have  been  paid  to  said  town  at  the  time  payment 
^  is  due  to  said  contractor),  the  mayor  and  the  town  clerk  are 
hereby  authorized  to  issue  special  assessment  certificates,  with 
interest  coupons  attached,  bearing  interest  at  the  rate  of  six 
(6)  per  c^it  per  annum,  and  payable  annually;  and  for 
any  other  of  the  balance  of  the  cost  of  said  improvement 
above  specified,  the  town  shall  issue  warrants  or  orders  of 
said  tovoi  payable  out  of  the  said  town  improvement  fund, 
grading  fund,  or  general  fund  of  said  town." 

The  meeting  of  the  council  for  final  consideration  and 
action  upon  the  resolution  was  set  for  January  2l8t,  1916, 
and  the  clerk  published  notice  thereof  for  the  period  and  in 
the  manner  provided  by  law.  The  notice  so  published  was 
entitled,  "Preliminary  Notice  of  the  Consideration  for  Pas- 
sage of  Proposed  Resolutions  Ordering  Street  Improvements. '* 
It  set  out  the  names  of  the  streets  and  the  particular,  parts 
thereof  to  be  improved,  described  the  kind,  quality  and  dimen- 
sions of  the  pavement  to  be  laid,  and  announced  that  the 
resolution  was  on  file  with  the  clerk  of  the  town,  and  that, 
at  the  time  and  place  mentioned,  owners  of  property  subject 
to  assessment  for  the  cost  of  the  improvement,  could  appear 
and  make  their  objections  or  defense  to  such  proceeding.  On 
the  date  named,  the  resolution  was  passed,  and  thereafter, 
notice  to  bidders  was  published,  and  a  contract  for  the  con- 
straction  of  the  pavement  was  entered  into  with  one  Beebe. 
The  plaintiff  in  this  action  is  a  citizen  and  taxpayer  of  Oak- 
land, and  owns  lots  abutting  on  some  of  the  improved  streets. 
He  brings  this  action  to  enjoin  and  prevent  the  carrying  out 
of  such  contract  and  to  restrain  the  town  officers  from  levying 
any  assessments  because  of  the  alleged  invalidity  of  the  pro- 
ceedings and  want  of  jurisdiction  in  the  council  to  adopt  the 
resolution  or  to  order  the  improv^nent.  This  objection,  as 
we  understand  counsel,  is  based  upon  the  single  proposition 
that  the  notice  of  the  hearing  by  the  council  upon  the  resolu- 
ti<m  of  necessity  was  insufficient,  because  it  failed  to  state 
whether  special  assessments  were  to  be  laid,  or  upon  what 
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property  the  special  assessments  would  be  imposed.  Niit- 
urally,  our  first  inquiry  in  such  case  is  to  look  to  the  statute 
and  see  just  what  is  the  expressed  requirement  in  this  respeet. 
The  provision  which  requires  a  resolution  of  necessity  as  a 
condition  precedent  to  the  ordering  of  a  work  of  street  paving 
is,  in  its  present  form,  found  in  the  Code  Supplemeatal  Sup- 
plement, 1915,  Section  810,  and,  among  other  things  called 
for  in  such  resolution,  is  a  statement  '*  whether  abutting 
property  will  be  assessed."  It  is  also  there  provided  that 
the  council  shall  "cause  14  days'  notice  of  the  time  when 
said  resolution  will  be  considered  by  it  for  passage  to  be 
given  by  two  publications  in  some  newspaper  of  general  cir- 
culation published  in  the  city  ...  at  which  time'  the 
owners  of  the  property  subject  to  assessment  .  .  .  may 
appear  and  make  objection  to  the  contemplated  improve- 
ment." Prior  to  the  adoption  of  the  amendment  found  in 
Section  792-g,  Code  Supplement,  1913,  the  authority  of  a  city 
or  town  to  levy  special  assessments  for  a  paving  improvement 
was  limited  to  property  abutting  upon  the  street  so  improved. 
The  amendment  referred  to,  followed  by  the  section  of  the 
same  number  in  the  Supplemental  Supplement,  provides  that 
the  assessment  area  shall  include  all  the  privately  owned 
property  between  the  street  improved  and  the  half-way  line 
to  the  next  street — ^not  to  exceed  a  distance  of  300  feet  from 
the  street  so  improved.  These  limits  are  clearly  defined,  and, 
when  once  a  street  is  properly  ordered  paved,  to  be  paid  for 
by  special  assessments,  no  discretion  is  left  in  the  city  or 
its  council.  That  is,  neither  city  nor  council  can  lay  a  valid 
assessment  upon  the  abutting  property  alone,  and  except 
therefrom  any  other  privately  owned  property  between  the 
strictly  abutting  property  and  the  half-way  line  to.  the  next 
street,  subject,  of  course,  to  the  limitation  of  300  feet  above 
mentioned.  The  tax  is  to  be  spread  over  the  entire  taxable 
area,  apportioned  to  the  several  lots  according  to  benefits^ 

Returning  now  to  the  form  and  contents  of  the  notice  to 
be  given  of  the  hearing  upon  the  resolution,  it  will  be  observed 
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that  the  legislature  has  not  attempted  to  specify  in  terms 
the  language  of  such  notice,  nor  has  it  prescribed  in  even 
general  terms  to  what  particular  thing  or  things  the  attention 
of  the  property  owners  is  to  be  called,  except  that  it  must 
be  of  the  "time  when  said  resolution  will  be  considered  for 
passage."  If  anything  more  is  required,  it  is  to  be  implied 
from  what  is  expressed,  and  surely  the  jurisdiction  of  the 
council  to  act  in  a  matter  of  such  great  importance  ought 
not  to  be  made  dependent  on  a  mere  inference  or  implication, 
unless  it  be  so  clear,  natural  and  uiiavoidable  as  to  leave  no 
doubt  in  the  minds  of  reasonable  men  that  such  was  the 
l^islative  intent.  There  is  no  express  command  that  the 
notice  shall  recite  the  plans  or  specifications  for  the  paving 
or  any  of  the  several  matters  which  the  statute  requires  to  be 
ineluded  in  the  resolution.  It  perhaps  can  be  fairly  argued 
that  a  notice  which  does  not  in  some  way  direct  the  attention 
of  property  owners  interested  to  the  fact  that  their  property 
is  or  may  be  within  the  taxing  or  assessment  limit  of  the 
pro]>osed  improvement,  would  be  too  obscure  to  be  a  notice 
at  all.  Admitting  this,  it  appears  to  us  quite  clear  that  the 
notice  in  this  case  is  not  open  to  such  criticism.  It  states 
specifically  the  names  of  all  the  several  streets  which  are  to 
be  improved,  and  the  terminal  points  on  each  between  which 
the  paving  is  to  be  done.  It  does  not  attempt  to  state  the 
names  of  the  several  owners,  and  this  apparently  is  not  con- 
templated by  the  statute.  It  is  to  be  presumed  that,  if  an 
owner  has  property  within  the  assessed  limit,  whether  strictly 
abutting  on  the  street  or  inside  the  half-way  limit  between 
streets,  he  knows  it.  He  should  be  presumed  to  know  that 
such  property  is,  or  at  least  may  be,  liable  to  such  assessment. 
It  is  a  matter  of  common  knowledge  that  very  few  streets 
are  paved  otherwise  than  upon  the  special  assessment  plan; 
but  whether  this  be  a  material  consideration  or  not,  we  see 
no  injustice  or  hardship  in  holding  that,  when  one  is  notified 
that  a  resolution  is  pending  before  the  council,  proposing  a 
street  improvement  for  which  he  knows  his  property  may  be 
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assessed,  and  that  opportunity  is  being  offered  for  all  persons 
who  may  think  themselves  aggrieved  by  snch  project  to  ap- 
pear and  make  known  their  objections,  he  cannot  ignore  sach 
notice  on  the  plea  that  it  is  not  as  specific  as  he  thinks  it 
should  be,  and  then  be  heard  to  object  that  he  has  had  no 
opportunity  to  show  cause  against  such  improvement.  Again, 
the  resolution  is  itself  at  all- times  a  public  record  open  to 
his  inspection ;  and  if,  on  reading  the  notice  actually  given, 
he  knows,  as  the  plaintiff  must  have  known,  that  his  property 
is,  to  say  the  least,  exposed  to  the  liability  of  assessment,  or 
has  any  doubt  on  that  subject,  his  first  impulse,  as  a  man  of 
even  a  low  degree  of  caution,  would  have  been  to  apply  at 
the  city  offices  and  satisfy  his  mind  concerning  it  We  are 
not  disposed  to  take  any  issue  with  counsel's  earnest  conten- 
tion that  a  want  of  notice  as  provided  by  law  of  the  pendency 
of  the  resolution  of  necessity  would  be  a  jurisdictional  defect 
and  negative  the  authority  of  the  cjouncil  to  act.  But  here 
no  such  want  appears.  There  was  a  notice,  duly  published 
for  the  proper  time.  It  conformed  to  the  only  express  statu- 
tory requirement,  and  made  known  to  all  persons  within  the 
taxing  limits  the  time  when  the  resolution  would  be  finally 
considered,  and  the  opportunity  for  objection.  For  us  to 
say  that,  in  addition  to  what  the  statute  requires,  the  notice 
must  also  specifically  mention  other  facts,  omission  of  which 
will  be  fatal  to  the  council's  jurisdiction  to  proceed,  would 
be  in  the  nature  of  judicial  legislation,  and  beyond  the  proper 
province  of  the  court.  Suggestion  is  made  that  the  notice 
should  embody  the  entire  resolution.  This,  we  know  from 
observation,  is  sometimes  done,  and  when  this  course  is  pur- 
sued it  obviates,  of  course,  all  objections  of  the  kind  raised 
by  appellant.  Oilcrest  v.  City  of  Des  Moines,  157  Iowa  525. 
Such  particularity  may  be  commendable  by  way  of  an  excess 
of  caution,  but  it  has  never  been  held  necessary,  and  no  statute 
requires  it ;  and  to  now  apply  such  rule  would,  in  our  judg- 
ment, establish  an  undesirable  precedent.  Substantial  com- 
pliance  with  the  statute  is  all  that  can  or  ought  to  be  required. 
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The  purpose  of  a  notice  of  a  resolution  of  necessity  is  to 
direct  the  attention  of  property  owners  interested,  to  the 
pendency  of  the  project  to  pave  a  street  for  the  improvement 
of  which  their  property  may  be  made  liable,  and  point  them 
to  the  time  when  and  the  place  where  their  objections,  if  any, 
will  be  heard.  This  function,  we  have  no  doubt,  was  sufiS- 
.  ciently  performed  by  the  notice  given  in  this  case.  See  Nixon 
V.  City  of  Burlington,  141  Iowa  316,  322;  City  of  Blooirifield 
V.  Standley,  174  Iowa  114;  Jenney  v.  City  of  Des  Moines, 
103  Iowa  347.  Quite  in  point  in  principle  is  Dunker  v.  City 
of  Des  Moines,  160  Iowa  567,  568.  We  conclude  that  the 
deeri^  entered  by  the  trial  oourt  is  right,  and  it  is — Affirmed. 

Oaynor,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 


Mart  C.  Teeple,  Appellee,  y.  Fraternal  Bankers'  Reserve 

Society,  Appellant. 


IN8I7BANO0B:     AVoidatiM  of  PoUoy!— Wammties  And  Bepiesemta- 

1  tions.  A  statement  or  answer  in  an  application  or  policy  of 
insurance  will  not  be  construed  as  a  ''warranty,''  even  though 
repeatedly  reiterated  therein  to  he  such,  (1)  if,  from  the  nature 
of  the  subject  of  inquiry,  such  answer  or  statement  must  neccs- 
Barily  be  an  expression  of  opinion  by  the  insured,  or  (2)  if,  upon 
any  reasonable  theory,  such  answer  or  statement  may  be  treated 
as  no  more  than  a  "representation."  So  held  when  the  answers 
and  statements  claimed  to  aroid  the  policy,  because  untrue  in 
fact,  pertained  to  the  cause  of  death  of  insured's  father,  at  a 
time  when  insured  was  eight  years  old. 

COMntACTS:     Ck>]istructioa  —  Constmetion  Against  Party  Vskog 

2  Words.  Principle  recognized  that  the  party  who  arbitrarily  dic- 
tates the  words  in  which  a  contract  is  expressed,  ikiust  abide 
ty  a  construction  most  strongly  in  favor  of  the  other  party. 
Applied  in  an  action  on  a  policy  of  insuranoe,  where  forfeiture 
was  sought  on  the  alleged  grounds  of  an  untruthful  warranty. 

IHSURANCE:    Porfeitara  of  PoUcy^Palse  EepreMntation  Made  in 
3,5  Qood  Paith— Effect.     Principle  recognized  and  applied  that  a 
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faiee  representation,  if  wade  in  good  faith  hy  an  inmtred,  will  not 
avoid  the  policy.  Evidence  reviewed,  and  held  to  show  no  element 
of  bad  faith  in  the  making  of  untrue  statements  by  an  insured 
in  regard  to  the  cause  of  death  of  his  father. 

CONTRACTS:  Constrnction— Law's  Dislike  for  Forfeitures.  A  con* 
4  tract  which  attaches  an  express  condition  of  forfeiture  for  certain 
enumerated  conditions  will  not  be  construed  as  working  a  for* 
f eiture  for  and  on  account  of  otJier  conditions  not  contained  in  said 
enumeration.  So  held  where  an  insurer  claimed  a  forfeiture  on 
account  of  untrue  statements  as  to  the  cause  of  death  of  insured's 
father,  but  the  distinct  clause  of  the  policy  providing  for  forfeiture 
only  provided  for  forfeiture  for  untrue  statements  as  to  health, 
personal  habits  and  physical  condition  of  the  insured, 

INSXntANOE:    Forf  eiture  of  Folicy— False  Representation  Made.  In 
3,5  Good  Faith — ^Effect. 

Appeal  from  Jackson   District    Court, — Wm.    Theophilus, 

Judge. 

Saturday,  January  20,  1917. 

Action  at  law  to  recover  upon  a  policy  or  certificate  of 
insurance  issued  by  the  appellant  to  Marvin  W.  Teeple.  There 
was  a  directed  verdict  and  judgment  for  plaintiff,  and  defend- 
ant appeals. — Affirmed, 

Robert  Taylor,  C.  L,  Ely,  B,  P,  Tliomas,  W,  H,  Palmer, 
and  Tourtellot  &  Donnelly,  for  appellant. 

F.  D,  Kelsey  and  F.  M.  Fort,  for  appellee. 

Weaver,  J. — On  June  5,  1913,  Marvin  W.  Teeple,  a 
young  man  21  years  and  6  months  of  age,  was  admitted  to 
membership  in  the  defendant  society,   and  received  from 

defendant  a  certificate,  providing/ subject  to 
'  avoidaneeof       Certain    Conditions    hereinafter    mentioned, 

Dolicy  *  T^arran* 

ties  and  repre-    that,  upon  Satisfactory  proof  of  the  fact  and 

sentations. 

cause  of  such  member's  death  while  in  good' 
standing  in  the  society,  defendant  would  pay  to  his  mother, 
Mary  C.  Teeple,  the  sum  of  $1,000.    Thereafter,  on  December 
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12,  1914,  Marvin  W.  Teeple  died,  while  in  good  standing  as 
a  member  of  the  society.  Thereupon,  the  plaintiff,  as  the 
beneficiary  of  said  insurance,  demanded  pa3inent  thereof,  and, 
upon  its  refusal,  brought  this  action  for  its  collection. 

In  answer  to  plaintiff's  petition,  the  defendant  denied 
its  liability  upon  the  certificate,  averring  that  it  is  a  fraternal 
beneficiary  society,  and  not  a  life  insurance  company;  and, 
as  an  afSrmative  defense  to  plaintiff's  action,  alleged  that 
the  contract  of  insurance  was  not  contained  in  the  certificate 
alone,  but  also  in  the  application  by  the  deceased  for  member- 
ship in  the  society  and  in  his  medical  examination,  which  is 
a  part  of  such  application.  It  was  further  alleged  that,  by 
the  terms  of  such  contract,  deceased  warranted  that  all  his 
statements  and  answers  made  in  his  said  application  and  upon 
his  medical  examination  were  strictly  and  literally  true,  and 
agreed  that,  if  any  of  them  should  prove  untrue  or  false, 
it  would  work  an  ^itire  forfeiture  of  the  insurance.  This 
warranty,  it  was  further  alleged,  was  broken  in  the  following 
particulars:  In  reply  to  a  question  as  to  the  cause  of  the 
death  of  his  father,  deceased  answered,  ''Pneumonia;"  and 
farther,  that  the  previous  health  of  the  father  was  ''good" 
and  the  duration  of  his  fatal  sickness  was  a  "short  time." 
Defendant  avers  that  these  answers  were  untrue,  because  the 
father  did  not  die  of  pneumonia,  but  of  consumption,  or 
with  hemorrhage  of  the  lungs,  and  that  prior  to  his  death 
he  had  been  ill  for  a  long  time.  Further  pleading  affirma- 
tively, it  was  alleged  in  the  answer  that,  in  response  to  a 
qnestiim  to  the  deceased  whether  either  of  his  parents  or  any 
of  his  grandparents,  brothers,  sisters,  aunts  or  uncles  had 
been  afficted  with  or  died  of  consumption  or  any  other 
hereditary  disease,  the  insured  answered,  "No,"  when  in 
truth  other  relatives  of  the  deceased  related  to  him  within 
the  specified  degrees  had  been  afflicted  with  consumption  and 
other  kindred  diseases.  To  another  question,  asking  when 
and  by  what  physician  he  was  last  attended  and  for  what 
complaint,  he  answered,  "Never  had  any  in  late  years  since 
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I  ean  remember."  Tiie  truth  of  this  answer  was  denied, 
and  defendant  allc^d  upon  information  and  belief  that  de- 
ceased had  consulted  a  ph3nBician  at  various  times  for  treat- 
ment or  advice,  within  three  years  before  the  date  of  his 
said  application.  Finally  it  was  alleged  that  deceased  un- 
truthfully stated  that  he  was  aware  of  nothing  which  should 
be  made  known,  in  order  to  fairly  estimate  the  risk  on  his 
life,  when  he  knew  that  his  father  and  others  of  his  near 
relatives  had  been  affieted  with  eonsomption,  tuberculosis  and 
kindred  diseases. 

On  the  trial,  the  evid^iee  offered  by  the  defendant  was 
directed  solely  to  the  death  of  the  father  of  the  insured,  and 
of  its  cause  and  the  prior  state  of  his  health.  No  attempt 
was  made  to  show  any  false  or  untrue  statements  by  the 
plaintiff  as  to  his  own  health  or  personal  history,  or  that  he 
had  in  fact  ever  consulted  or  been  treated  by  a  physician 
prior  to  his  becoming  a  member  of  the  defendant  society, 
or  that  he  was  then  in  fact  aware  of  any  other  thing  which 
should  have  been  made  known  to  enable  the  insurer  to  prop- 
erly estimate  the  risk  on  his  life.  The  proofs  of  death  indi- 
cate that  the  deceased  died  of  Bright 's  disease.  No  claim 
or  evidence  appears  in  the  record  that  the  diseaae  of  which 
the  insured  died  was  of  an  hereditary'  character,  or  that  its 
origin  was  or  could  be  traced  to  the  pulmonary  disease  of 
which  defendant  claims  the  father  died.  Defendant  does  not 
aver  nor  does  it  offer  evidence  to  show  that,  had  the  alleged 
facts  concerning  the  father  been  revealed  in  the  application 
made  by  the  insured,  the  information  so  obtained  would  have 
made  any  difference  in  the  action  of  the  insurer  upon  the 
application  for  membership. 

At  the  close  of  the  evidence,  the  defendant  moved  for  a 
directed  verdict  in  its  favor,  on  grounds  stated  as  follows: 
That  it  appears  from  the  whole  evidence,  and  is  not  contra- 
dicted, that  the  father  of  the  insured  died  of  hemorrhage, 
and  not  of  pneumonia  as  represented  in  the  application  by 
the  assured;  that  said  application  shows,  in  answer  to  the 
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questions  as  to  what  disease  the  father  of  the  assured  died 
of,  that  it  was  pneumonia,  and  that  the  evideilee  in  this  oase 
shows  that  it  was  not  of  pneumonia  that  he  died,  nor  has 
there  been  any  evidence  introduced  showing  that  the  father 
had  pneumonia,  or  that  he  died  of  said  disease,  but  that,  on 
the  contrary,  he  died  of  hemorrhage;  that,  in  answer  to  Ques- 
tion 21  in  said  application,  the  applicant  stated  that  there 
was  no  hereditary  or  chronic  ailment  on  the  part  of  his  father; 
and  that  the  evidence  does  show  that  there  had  been  a  long- 
standing ailment  of  hemorrhage,  and  that  he  had  died  at  a 
time  and  under  circumstances  showing  nothing  other  than 
hemorrhage. 

This  motion  being  overruled,  plaintiff  then  moved  for  a 
directed  verdict  in  her  favor,  on  the  theory  that  she  had 
shown  a  clear  prima-facie  case  for  recovery,  and  that  defend- 
ant had  offered  no  evidence  on  which  the  jury  could  find 
there  were  any  misrepresentations,  intentional  or  oth^wise, 
made  by  the  insured  in  his  application,  and  that  upon  the 
entire  record  there  was  no  material  question  of  fact  to  be 
submitted  to  the  jury.  The  court  sustained  the  motion,  and 
there  was  a  verdict  and  judgment  accordingly. 

I.  It  will  be  observed  that,  in  the  motions  filed  for  a 
directed  verdict,  both  defendant  and  plaintiff  speak  of  the 
answers  made  by  the  insured  person  concerning  the  death  of 
his  father  as  representations,  rather  than  warranties,  but  it 
is  to  be  admitted  that  defendant,  both  in  pleading  and  argu- 
■  ment,  relies  upon  the  proposition  that  such  answers  consti- 
tute strict  warranties.  ^ 

Turning  to  the  record  as  shown  by  the  abstracts,  we  find 
that,  in  the  application  proper,  the  insured  was  asked  no 
question  concerning  the  death  or  cause  of  death  of  his  father, 
and  the  only  language  therein  on  which  any  claim  of  war- 
ranty can  be  based  is  the  following : 

"I,  the  undersigned,  hereby  apply  to  the  Pratemial 
Bankers'  Reserve  Society  for  membership  and  a  benefit  cer- 
tificate therein.    I  declare  and  warrant  that  I  am  to  the  best 
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of  my  knowledge  and  belief  in  sound  health  and  physical 
CiHidition^  and  I  further  declare  and  warrant  that  the  above 
statements  together  with  the  statements  and  answers  made 
by  me  to  the  physician  in  other  parts  of  this  appli- 
cation are  true;  and  I  hereby  agree  that  any  untrue 
statements  or  answers  or  suppression  of  facts  in  regard 
to  my  health,  personal  habits,  or  physical  condition  in 
this  ^plication  or  in  any  application  for  renewal  or  rein- 
statement hereafter  made,  or  any  neglect  to  make  any  pay- 
ment required  by  said  society  within  the  time  provided  shall 
render  void  and  of  no  effect  any  benefit  certificate  issued  on 
this  application  and  in  such  case  that  all  payments  or  assess- 
ments made  thereon  shall  be  forfeited  to  said  society  except 
as  provided  in  said  certificate.  I  declare  and  warrant  that 
I  am  engaged  in  a  lawful  occupation  and  that  I  am  not  now 
either  or  occasionally,  or  continuously,  directly  or  indirectly, 
engaged  or  employed  in  any  occupation  prohibited  by  the 
by-laws  of  said  society.'' 

The  abstract  does  not  set  out  or  contain  the  medical  ex- 
amination in  full,  and  so  much  of  the  part  shown  as  has  any 
relation  to  the  single  issue  which  was  in  fact  tried  is  as  fol- 
lows: 

''(20)  Family  History : 


PATHBR 


A^elf 
Living 


State  of 
Health 


Age  at 
Death 


25 


Specific  Cause 
of  Death 


Pneumonia 


Duration  and 
Character  of 
Fatal  Illness 


Short  Time 


Previous 
Health 


Good 


*'  (21)  Have  either  of  your  parents  or  any  of  your 
grandparents,  brothers,  sisters,  aunts  or  uncles  been  af- 
flicted with  or  died  of  consumption,  apoplexy,  heart  disease, 
cancer,  insanity,  or  any  hereditary  disease,  or  committed  sui- 
cide t    Ans.  No. 

"(24)  Are  you  aware  of  anything  not  already  stated 
that  should  be  known  in  order  to  fairly  estimate  the  risk  on 
your  life?    Ans.  No. 

'*I  hereby  further  declare,  that  I  have  read  and  under- 
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stand  all  of  the  above  questions  put  to  me  by  the  medical 
examiner,  and  answers  thereto,  and  that  the  same  are  war- 
ranted by  me  to  be  true  and  that  I  am  the  same  person  de- 
scribed as  above. 

**  (Applicant  sign  name  in  full)  Marvin  W.  Teeple/' 
The  certificate  or  policy  contains  a  statement  that  it  is 
issued  **in  pursuance  of  the  articles  of  incorporation  and 
constitution  and  by-laws  of  the  Fraternal  Bankers'  Reserve 
Society,  and  upon  the  representations  contained  in  the  appli- 
cation for  membership,  a  copy  of  which  is  attached  hiereto; 
and  the  said  articles  of  incorporation,  constitution  and  by- 
laws and  all  amendments  hereafter  made  thereto,  and  said 
application,  and  the  provisions,  requirements  and  benefits 
stated  on  the  second  page  hereof  are  hereby  referred  to  and 
made  a  part  hereof ;  and  the  said  member  accepts  this  certifi- 
cate upon  the  following  express  warranties,  conditions  and 
agreements:  that  the  said  application  and  medical  examina- 
tion (a  copy  of  which  is  hereto  attached)  are  true  in  all  re- 
spects, and  that  every  statement  and  answer  made  in  said 
application  and  medical  examination  and  each  and  every 
part  thereof  shall  be  held  to  be  a  strict  warranty,  and  to 
form  the  basis  of  the  liability  of  this  society  to  such  member 
or  such  beneficiary." 

The  doctrine  or  rule  as  to  warranties  in  contracts  of  in- 
surance as  stated  in  the  earlier  cases  is  in  substance  that^  if 
any  v/arranted  statement  in  the  application  is  shown  not  to 

be  the  exact  and  literal  truth,  the  insurance 

'  conatrucuon:      is  forfeited,  and  that  this  result  must  follow 

^^^^i^ir     even  though  the  statement  be  made  in  the 

using'  words. 

utmost  good  faith,  and  relates  to  a  fact  whidi 
is  in  no  manner  material  to  the  risk  against  which  the  insur- 
ance is  taken.  In  most  jurisdictions,  where  the  legislature 
has  not  interfered  to  change  it,  the  same  statement  of  the 
rule  is  still  adhered  to;  but  its  manifest  harshness  (to  say 
nothing  of  its  absurd  extreme  of  technicality)  has  led  the 
courts  to  greatly  limit  its  application,  by  emphasizing  the  dis- 
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tinction  between  warranties  and  representations,  and  by 
holding  strictly  to  that  other  rale  which  requires  contracts 
of  insurance  to  be  taken  most  strongly  against  the  insurer, 
and  that  courts  should  so  interpret  the  contract,  if  it  be  fairly 
possible,  as  to  avoid  a  forfeiture. 

It  is  now  well  settled  that  the  use  of  the  word  "\varrant" 
or  "warranty"  in  the  application  or  policy  is  of  itself  by 
no  means  conclusive  upon  the  question  whether,  in  view  of 
the  entire  record,  any  given  answer  or  statement  of  the  in- 
sured is  to  be  given  technical  effect  as  a  warranty,  rather  than 
as  a  representation.  Lakkav.  Modern  Brotlxerhood,  163  Iowa 
159;  Sargent  v.  Modern  Brotherhood,  148  Iowa  600,  607; 
Peterson  v.  Des  Moines  Life  Assn,,  115  Iowa  673 ;  MovXor  v. 
American  Life  Ins.  Co.,  Ill  U.  S.  335,  341  (28  L.  Ed.  447, 
449) ;  Port  Blakely  MiU  Co.  v.  Springfield  F.  &  M.  Ins.  Co., 
56  Wash.  681 ;  s.  c.  59  Wash.  501 ;  Redman  v.  Hartford  Fire 
Ins.  Co.,  47  Wis.  89.  Indeed,  in  the  MiU  Company  case, 
supra,  the  court  goes  to  the  extent  of  saying  that  the  word 
''warranty"  is  of  such  general  signification  and  of  such  gen- 
eral and  discursive  use  that,  except  as  it  may  be  restrained 
or  explained  by  the  writing  as  a  whole,  it  is  '  *  absolutely  with- 
out legal  significance."  Again,  it  is  said  that  the  "rule  is 
universal  that  statements  in  the  application  will  not  be  con- 
strued to  be  warranties  if  elsewhere  in  the  contract  there  can 
be  found  reason  to  suppose  that  such  was  not  the  clear  un- 
derstanding of  the  parties." 

Even  where  it  is  provided  by  statute,  as  in  California, 
that  "a  statement  in  a  policy,  of  a  matter  relating  to  the  per- 
son or  thing  insured,  or  to  the  risk,  as  a  fact,  is  an  express 
warranty  thereof"  (Cal.  Civil  Code,  Sec.  2607),  the  courts 
hold  that  if,  taking  the  entire  policy  in  all  its  terms  and  lan- 
guage, it  can  be  perceived  that  such  was  not  the  intention 
of  the  parties,  an  expression  which  might  otherwise  be  held 
a  warranty  will  not  be  given  that  construction,  and,  where 
there  is  any  doubt  as  to  the  construction,  the  court  will  lean 
against  the  one  which  imposes  upon  the  assured  the  obliga- 
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tionfi  of  a  warranty.  National.  Bank  v.  Union  Ins.  Co.,  88 
Cal.  497. 

If  the  answer  alleged  to  be  a  warranty  ia  one  which, 
from  the  very  nature  of  the  subject  of  inquiry,  must  neces- 
sarily be  an  expression  of  opinion,  the  warranty  will  not  be 
held  to  extend  further  than  to  the  good  faith  of  the  answer. 
Supreme  Biding  of  F.  M.  C.  v.  Crawford,  32  Tex.  Civ.  App. 
603 ;  Lakka  v.  Modern  Brotherhood,  163  Iowa  159, 169 ;  Fisher 
v.  Crescent  Ins.  Co,,  33  Fed.  549 ;  Owen  v.  MetropoUtaai  Life 
Ins.  Co.  (N.  J.),  67  Atl.  25. 

The  rule  which  forbids  the  construction  of  a  statem^it 
or  answer  as  a  warranty,  if,  upon  any  reasonable  theory,  it 
may  be  treated  as  no  more  than  a  representation,  is  nowhere 
more  convincingly  stated  and  applied  than  in  MoiUor  v. 
American  Life  Ins.  Co.,  Ill  IT.  S.  335  (28  L.  Ed.  447).  In 
that  case,  the  assured,  after  answering  in  the  negative  ques- 
tions whether  he  had  ever  been  affficted  with  any  of  certain 
named  diseases,  whether  his  father,  mother,  brothens  or  sis- 
ters, or  any  of  them,  had  been  afflicted  with  certain  diseases, 
and  whether  there  were  any  circumstances  in  his  personal  or 
family  history  with  which  the  company  ought  to  be  made 
acquainted,  was  thefn  asked: 

**Ha8  the  applicant  reviewed  the  answers  to  the  forego- 
ing questions,  and  is  it  clearly  understood  .  •  .  that  any 
untrue  or  fraudulent  answers,  or  any  suppression  of  facts 
in  regard  to  health,  habits  or  circumstances,  .  .  .  will, 
according  to  the  terms  of  the  policy,  vitiate  the  samet" 

And  to  this  he  answered,  ''Yes."  Following  this  is  the 
declaration : 

*'It  is  hereby  declared  and  warranted  that  the  above  are 
fair  and  true  answers  to  the  foregoing  questions,  and  it  is 
acknowledged  and  agreed  .  .  .  that  this  application  shall 
form  part  of  the  contract  of  insurance,  and  that  if  there  be 
in  any  of  the  answers  herein  made  any  untrue  or  evasive 
statements  or  any  misrepresentation  or  concealment  of  facts 
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then  any  policy  granted  upon  this  application  shall  be  null 
and  void." 

The  policy  itself  recited  that  it  was  issued  upon  consid- 
eration of  the  representations  made  in  the  application  and 
the  pa3nnent  of  the  stipulated  premiums.  It  also  provided 
that,  if  the  representations  made  to  the  company  should  be 
found  to  be  untrue  in  any  respect,  or  if  there  had  been  any 
concealment  of  the  facts,  then  the  policy  should  be  void.  The 
defense  relied  upon  by  the  company  was  that  the  insured  had 
been  afficted  with  scrofula,  asthma  and  consumption  prior  to 
applying  for  the  insurance,  and  that  for  that  reason  the 
policy  was  by  its  terms  void.  It  will  be  seen  that,  in  most 
essential  respects,  the  issues  there  presented  were  quite  like 
those  we  have  now  to  consider.  The  court,  speaking  by  Mr. 
Justice  Harlan,  held  that,  notwithstanding  the  repeated  use 
of  the  word  ** warranty,''  the  statements  in  the  application 
and  policy  were  to  be  given  effect  as  representations  only. 
To  better  appreciate  the  application  of  that  decision,  we  will, 
before  quoting  therefrom,  call  attention  to  some  of  the  pro- 
visions of  the  application  and  policy  in  the  present  case.  In 
the  application,  the  insured  says: 

*'I  declare  and  warrant  that  I  am  to  the  best  of  my 
knowledge  and  belief  in  sound  health  and  physical  condition, 
and  I  further  declare  and  warrant  that  the  above  statements, 
together  with  the  statements  and  answers  made  by  me  to  the 
physicians  in  other  parts  of  this  application,  are  true,  and  I 
hereby  agree  that  any  untrue  statements  or  answers  or  sup*^ 
pression  of  facts  in  regard  to  my  JiealtJi,  personal  Tiabits  or 
physical  condition  in  this  application  .  .  .  shall  render 
void  and  of  no  effect  any  benefit  certificate  issued  on  this 
application." 

Among  other  things  in  the  medical  examination  is  the 
following : 

'*Are  you  aware  of  anything  not  already  stated  that 
should  be  known  in  order  to  fairly  estimate  the  risk  on  your 
life?    Ans.   No." 
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The  policy  itself  declares  that  it  is  issued  in  pursnance 
of  the  articles  of  incorporation  and  constitution  and  by-laws 
of  the  society,  and  upon  '*the  representations  contained  in 
the  application  for  membership. ' '  It  may  also  be  added  here 
that,  while  the  application  and  policy  refer  to  the  defendant's 
articles  of  incorporation,  constitution  and  by-laws,  making 
them  a  part  of  the  contract,  nether  appears  to  have  been 
offered  in  evidence,  nor  are  they  embodied  in  the  abstract, 
and  we  are,  therefore,  without  anything  in  the  record  to  in- 
form us  as  to  what  extent,  if  any,  they  affect  the  terms  of  the 
insurance.  Bearing  in  mind  this  condition  of  the  record,  we 
return  to  Judge  Harlan's  discussion  of  the  principle  govern- 
ing such  contracts.  It  will  be  remembered  that,  in  the  appli- 
cation there  made,  the  insured  had  been  asked  whether  he 
himself  or  his  parents,  brothers  or  sisters  had  ever  been 
afflicted  with  certain  named  diseases,  and  to  each  inquiry  he 
had  answered,  ^^No."  He  was  also  asked  the  same  general 
question  concerning  the  existence  of  any  other  fact  bearing 
upon  the  risk  of  which  the  company  ought  to  be  informed, 
and  this  he  also  answered  in  the  negative,  and  this  was  fol- 
lowed by  practically  the  same  words  of  alleged  warranty  used 
in  this  case.  The  opinion  says,  **  There  was  undoubtedly  evi- 
dence tending  to  show  that  the  insured  had  been  afficted  with 
those  diseases,  or  some  of  them,  prior  to  his  application."  In 
submitting  the  case  to  the  jury,  the  trial  court  had  instructed 
that  the  statements  of  the  insured  were  warranties,  and  that, 
if  not  strictly  true,  the  insurance  was  forfeited,  even  though 
the  insured  answered  the  questions  in  good  faith.  In  pass- 
ing upon  this  question,  the  Supreme  Court  concedes  the  rule 
as  to  strict  warranties  to  be  as  stated  by  the  trial  court,  but 
says  that: 

''Unless  clearly  demanded  by  the  established  rules  gov- 
erning the  construction  of  written  agreements,  such  an  in- 
terpretation ought  to  be  avoided.  In  the  absence  of  explicit, 
unequivocal  stipulations  requiring  such  an  interpretation,  it 
should  not  be  inferred  that  a  person  took  a  life  policy  with  the 
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distinct  understanding  that  it  should  be  void  and  all  premi- 
ums paid  thereon  forfeited  if  at  any  timje  in  the  past,  how- 
ever remote,  he  was,  whether  conscious  of  the  fact  or  not, 
afflicted  with  itome  one  of  the  diseases  mentioned  in  the  ques- 
tion to  which  he  was  required  to  make  a  categorical  answer. 
If  those  who  organize  and  control  life  insurance  companies 
wish  to  exact  from  the  applicant  as  a  condition  precedent  to 
a  valid  contract  a  guaranty  against  the  existence  of  diseases, 
of,  the  presence  of  which  in  his  system  he  has  and  can  have 
no  knowledge,  and  which  even  skillful  physicians  are  often 

■ 

unable  after  the  most  careful  examination  to  detect,  the  terms 
of  the  contract  to  that  effect  must  be  so  clear  as  to  exclude 
any  other  conclusion." 

Again,  the  court  says: 

**  'When  a  policy  of  insurance  contains  contradictory 
provisions,  or  has  been  so  framed  as  to  leave  room  for  con- 
struction, rendering  it  doubtful  whether  the  parties  intended 
the  exact  truth  of  the  applicant's  statements  to  be  a  condi- 
tion precedent  to  any  binding  contract,  the  court  should  lean 
against  that  construction  which  imposes  upon  the  assured 
the  obligation  of  a  warranty. '  .  .  .  These  rules  of  inter- 
pretation •  .  .  forbid  the  conclusion  that  the  answers  to 
the  questions  in  the  application  constituted  warranties  to  be 
literally  and  exactly  fulfilled  as  distinguished  from  represen- 
tations which  must  be  substantially  performed  in  all  matters 
material  to  the  risk ;  that  is,  in  matters  which  are  of  the  es- 
sence of  the  contract.  We  have  seen  that  the  application 
contains  a  stipulation  that  it  shall  form  a  part  of  the  contract 
of  insurance;  also  that  the  policy  purports  to  have  been 
issued  upon  faith  of  the  representations  and  answers  in  that 
application.  Both  instruments,  therefore,  may  be  examined 
to  ascertain  whether  the  contract  furnishes  a  uniform  fixed 
rule  of  interpretation  and  what  was  the  intention  of  the  par- 
ties. Taken  together,  it  cannot  be  said  that  they  have  been 
so  framed  as  to  leave  no  room  for  construction.  The  mind 
does,  not  rest  firmly  in  the  conviction  that  the  parties  stipu- 
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lated  for  the  literal  truth,  of  every  statement  made  by  the 
insured. ' ' 

Summdng  up  its  eoncloftions  in  this  respect,  the  court 
then  says: 

''Looking  into  the  application  upon  the  faith  of  which 
the  policy  was  issmed  and  accepted,  we  find  much  justifying 
the  eonclusioii  that  the  company  did  not  require  the  insured 
to  do  more  when  applying  for  insurance  than  observe  the 
utmost  good  faith  and  deal  fairly  and  honestly  with  it  in  re- 
spect of  all  material  facts  about  which  inquiry  is  made  and 
as  to  which  he  has  or  should  be  presumed  to  have  knowledge 
or  information.  •  .  .  The  entire  argument  in  behalf  of 
the  campany  proceeds  upon  a  too  literal  interpretation  of 
those  clauses  in  the  policy  and  application  which  declare  the 
contract  null  and  void  if  the  answers  of  the  insured  to  the 
qnesUons  propounded  to  him  were  in  any  respect  untrue. 
What  was  meant  by  *  true'  and  *  untrue '  answers  ?  ,  .  *  In 
one  sense,  a  statement  is  untrue  which  does  not  express  things 
exactly  as  they  are.  But  in  another  and  broader  sense,  the 
word  'true'  is  often  used  as  a  co^onym  of  'honest,  sincere,  not 
fraudulent. '  Looking  at  all  of  the  clauses  of  the  appli<^ation 
in  connection  with  the  policy,  ft  is  reasonably  dear-— cer- 
tainly  ihe  contrary  cannot  he  confidently  asserted — ^that  what 
the  company  required  of  the  applicant  as  a  condition  prece- 
dent to  any  binding  contract  was  that  he  would  observe  the 
utmost  good  faith  towards  it  and  make  full,  direct  and  hon- 
est answers  to  all  questions  without  evasion  or  fraud  and 
without  suppression,  misrepresentation  or  concealment  of 
facts  with  which  the  company  ought  to  be  made  acquainted." 

The  principle  which  is  recognized  throughout  all  this 
discussion  by  our  court  of  last  resort  was  adopted  and  fol- 
lowed by  this  court  in  the  Lakka  case,  supra.  In  that  case, 
the  provisions  of  the  contract  which  the  insurer  sought  to 
rely  upon  as  a  warranty,  while  not  identical  in  language,  do 
not  differ  materially  from  that  employed  in  the  contract  hei^e 
saed  upon.    There,  as  here,  the  insured  first  warranted  his 
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present  physical  condition  to  the  best  of  his  knowledge  and 
belief,  and  then  added  a  general  phrase  applicable  to  his 
answers  generally,  and  agreed  that  any  untrae  statement  or 
answer  or  concealment  of  fact,  intentional  or  otherwise, 
should  forfeit  the  insurance.  The  insured,  among  other 
things,  had  answered  that  he  was  never  afficted  with  pleurisy, 
pneumonia  or  heart  disease.  Within  10  days  after  taking  out 
the  insurance,  he  died  from  the  formation  of  a  blood  clot  in 
the  heart.  An  autopsy  disclosed  also  a  congested  lung  and 
evidences  of  pleurisy.  There,  as  here,  was  a  directed  verdict 
and  judgment  for  plaintiff.  To  the  plea  of  warranty,  we 
held  that,  to  sustain  the  defense  or  to  be  entitled  to  go  to  the 
jury  thereon,  there  must  be  some  evidence  of  bad  faith  in  the 
statements  made  by  the  insured,  and  said : 

'*We  do  not  overlook  the  fact  that  the  warranty  is  re- 
peated a  number  of  times  throughout  the  application,  and 
that  it  is  very  sweeping  in  form,  and  that  it  is  so  repeated 
without  the  qualification  which  we  have  noted*  We  think, 
nevertheless,  that  such  qualification  should  be  deemed  to  run 
with  the  declaration  wherever  repeated.  [See,  also,  2  Coo- 
ley's  Briefs  on  In«.,  p.  1146,  and  ca/ses  therein  cited.] 
•  •  .  Indeed,  if  the  qualification  were  wholly  absent,  we 
are  impressed  with  the  view  that  the  legal  effect  of  the  dec- 
laration of  warranty  would  still  be  the  same  and  that  we 
could  not  give  to  these  words  the  literal  and  absolute  effect 
contended  for  by  the  defendant.  ...  If  such  a  provision 
were  enforceable  regardless  of  good  faith  of  the  insured,  and 
regardless  of  his  knowledge  of  hidden  infirmities,  no  person 
could  know  whether  he  was  insured  or  not.  .  •  .  The 
form  of  the  question, necessarily  calls  for  an  opinion,  and  an 
agreement  to  warrant  the  truthfulness  of  the  answer  is  no 
more  than  to  warrant  that  the  applicant  will  make  a  bona 
fide  answer  as  to  his  opinion  of  the  character  of  his  ailment." 

It  is  true  that  the  representation  in  the  cited  cases  had 
reference  to  matters  pertaining  to  the  health  and  physical 
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condition  of  the  insured  himself ,  while  in  this  case  the  repre- 
3.  insurance:  sentation  relied  on  as  a  warranty  pertained 
^ii^S"f SiSi  to  the  disease  of  which  his  father  died ;  but 
mad?i^good"  if  &n  applicant,  when  (as  in  this  ease)  he  is 
^  faced  with  a  list  of  mord  than  50  diseases 
and  called  to  answer  categorically,  "Yes"  or  "No,"  whether 
he  is  or  ever  has  been  afflicted  therewith,  can  at  best  but  ex- 
press an  opinion,  how  much  more  will  his  answer  be  a  matter 
of  opinion  when  called  upon  to  tell  the  name  or  nature  of  the 
disease  or  health  of  another  person, — ^and  that,  too,  when, 
upon  the  face  of  the  record,  he  must  speak  from  hearsay  if  at 
all  f  In  this  case,  the  answers  of  the  applicant  show  that  he 
was  but  a  child  of  eight  years  when  his  father  died.  He 
could  not  speak  of  the  cause  of  death,  or  of  the  previous 
health  of  his  father,  except  as  he  had  acquired  his  knowledge 
through  family  tradition,  talk  and  understanding.  Even  if 
it  be  true  that  the  father  died  of  some  other  disease,  3^t  if 
it  appears  that  his  statements  in  this  respect  were  made  in 
the  honest  belief  of  *their  truth  (and  there  is  not  a  word  of 
evidence  to  challenge  his  good  faith),  the  authorities,  as  we 
have  seen,  justify  us  in  treating  them  as  representations 
rather  than  warranties.  It  may  be  that,  under  some  circum- 
stances, a  mere  misrepresentaticm,  though  not  a  warranty,  may 
be  of  a  character  so  vitally  affecting  the  risk  that>  though 
made  in  good  faith,  it  will  afford  a  defense  to  an  action  on 
the  policy ;  but  if  so,  the  record  here  does  not  reveal  such  a 
ease,  for  it  is  not  made  to  appear  that  the  answers  alleged 
to  be  untrue  were  in  any  manner  material  to  the  risk. 

II.    Again,  it  will  be  noted  that  the  contract  is  framed 

in  language  of  the  company's  sdection.    On  reading  it,  we 

find  that  the  only  express  and  unequivocal  condition  for  a 

4  CONTRACTS-        forfeiture  of  the  insurance  and  the  condition 

*  S5?.'^u{li?hor  thereof  is  as  follows: 

forfeitures.  ..^^^^    j    ^^^^^^^    ^^^^   ^j^^^  ^^^   ^^^^^ 

statements  or  answers  or  suppressions  of  fact  in  regard  to 
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my  health,  personal  habits  or  physical  condition  in  this  appli- 
cation, or  in  any  application  for  renewal  or  reinstatement 
hereafter,  or  any  neglect  to  make  any  payment  required  by 
said  society  within  the  time  provided,  shall  render  void  and 
of  no  effect  any  benefit  certificate  issued  on  this  application/' 
Under  the  maxim,  ^'Expressio  iinius  est  exchmo  alie- 
rivs/'  it  may  well  be  said  that,  the  insurer  having  thus  at- 
tached an  express  condition  for  forfeiture  for  any  untrue 
statements  as  to  the  health,  habits  or  physical  condition  of 
the  insured,  it  follows  quite  of  necessity  that  such  penalty 
was  not  intended  to  apply  to  other  conditions  not  there  men- 
ticmed,  and  that  other  statements,  even  though  called  warran- 
ties, should  be  given  the  legal  effect  of  representations  only. 
This  principle  seems  to  have  been  applied  by  this  court  in 
Eddy  V.  Hawkey e  Ins.  Co.,  70  Iowa  472,  475.  There  the  pol- 
icy in  express  terms  provided  that  '*the  basis  of  this  contract 
is  the  said  application  and  obligation,  which  shall  be  deemed 
.  .  .  a  warranty  on  the  part  of  the  assured,  and  any  false 
or  untrue  answers  or  statements  therein,  material  to  hazard 
of  the  risk,  shall  render  this  policy  null  and  void,"  and  it  was 
held  that,  notwit^tanding  the  express  declaration  of  war- 
ranty, and  the  admitted  fact  that  some  of  the  statements  in 
the  application  were  not  true,  yet  a  forfeiture  could  not  be 
declared  except  upon  showing  a  violation  of  the  added  clause. 
So,  too,  where  the  contract  declares  that  the  statements  by 
the  applicant  are  warranties,  it  is  quite  generally  held  that, 
if  the  assured  further  states  that  he  has  made  a  full  and  true 
statement  of  the  facts  so  far  as  known  to  him,  the  courts  will 
not  construe  the  agreement  as  imposing  upon  him  the  obli- 
gation of  a  strict  warranty.  Noone  v.  Transatlantic  Fire  Ins. 
Co.,  88  Cal.  152 ;  Oarcelon  v.  Hampden  Fire  Ins.  Co,,  50  Me. 
580.  The  same  rule  has  been  applied  where,  in  the  contract 
containing  the  alleged  warranty,  the  assured  also  represents 
that  no  circumstance  touching  his  past  or  present  state  of 
health,  habits  of  life  or  physical  condition  has  been  concealed 
or  withheld  which  might  render  an  assurance  more  than  usu- 
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ally  hazardous,  or  with  which  the  insurer  ought  to  be  made 
acquainted.  Continental  Life  Ins.  Co.  v,  Thoena,  26  III. 
App.  495.  It  will  be  noted  that  the  contract  in  the  cited 
case  is  quite  like  the  one  we  are  now  construing.  The  fact 
that  the  contract  in  this  case  makes  express  provision  for 
forfeiture  of  the  insurance  for  any  misrepresentation  as  to 
the  physical  health  or  condition  of  the  insured,  but  makes  no 
each  express  provision  concerning  the  health  or  cause  of  death 
of  his  father,  accords  well  with  the  reason  and  logic  of  the 
situation.  It  was  the  life  of  the  applicant  alone  which  the 
defendant  wa3  about  to  insure,  and  his  ''health,  habits  and 
physical  condition"  and  a  complete  revelation  of  the  truth  in 
respect  thereto  were  the  matters  of  first  and  most  fundamen- 
tal importance*  While  his  answers  to  the  questions  in  this 
regard  must  in  many  respects  partake  largely  of  opinion,  yet, 
generaUy  speaking,  no  other  person  could  answer  them  as 
fully  or  intelligently  as  he;  and  if  his  answers  were  giv^n 
folly,  honestly  and  in  good  faith,  they  would  afford  the  most 
8ubst€uitial  ground  available  for  determining  whether  his  life 
was  an  insurable  risk.  It  was  therefore  both  natural  and 
wise  that  the  truth  and  good  faith  of  his  answers  concerning 
himself  should  be  assured  by  imposing  a  penalty  of  forfeit- 
ure upon  their  untruth.  On  the  other  hand,  the  death  of  the 
father  and  the  cause  thereof  were,  at  best,  matters  of  only 
secondary  importance,  and  the  same  necessity  for  imposing 
a  forfeiture  upon  any  misrepresentation  with  respect  thereto 
did  not  exist  As  we  have  already  noted,  the  insured  was  a 
mere  child  when  his  father  died.  Defendant's  inquiries  were 
expanded  to  the  health,  sickness  and  death,  not  only  of  his 
father,  but  of  all  his  grandparents,  uncles,  aunts,  brothers 
and  sisters,  concerning  much  of  which  he  could  not  possibly 
answer  except  in  the  most  general  way,  from  family  repute, 
and  it  would  be  the  extreme  of  unreason  to  say  that  the  com- 
pany intended  to  exact,  or  that  he  intended  to  consent  to,  a 
forfeiture  of  his  insurance  in  case  his  answers  or  opinions 
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with  respect  thereto  were  not  the  literal  and  exact  fact.  No 
doubt  an  applicant  can  make  a  warranty  so  sweeping  and 
unequivocal  that  his  insurance  will  be  forfeited  if  his  state- 
ment, though  made  in  the  best  of  faith,  be  found  not  to  ac- 
cord with  the  fact,  but  the  intention  to  so  bind  himself  must 
be  so  clear  and  unambiguous  as  to  admit  of  no  other  reason- 
able construction.  Such,  as  we  have  already  said,  is  not  the 
record  in  this  case.  To  go  to  the  extent  contended  for  by 
appellant  would  be  to  sustain  a  rule  by  which  every  life  in- 
surance company  or  organization  could  render  itself  prac- 
tically immune  against  liability  in  every  ease  where  it  did 
not  voluntarily  admit  liability  upon  its  policy,  and,  as  sug- 
gested by  this  court  in  the  Lakka  case,  no  x)olicy  holder  could 
ever  feel  any  confidence  that  his  insurance  provides  any  pro- 
tection for  his  beneficiaries. 

III.  Finding  as  we  do  that  the  statement  made  by  the 
insured  with  reference  to  the  sickness  and  death  of  his  father 
was  a  representation,  and  not  a  strict  warranty,  we  think  the 
6  Insurance-  record  shows  nothing  in  the  evidence  calling 
^^fcy^?*f aise '  ^^^  ^^®  intervention  of  a  jury.  There  is  no 
madf  in^ood'"  evidence  that  the  health,  habits  or  physical 
.  *  *  ^  condition  of  the  assured  were  in  any  respect 
otherwise  than  he  represented  them  to  be,  or  that  the  disease  of 
which  he  died,  was  or  could  have  beeri  due  to  hereditary  taint 
or  weakness,  or  that  the  certificate  would  not  have  been  issued 
had  the  answer  to  the  question  been  in  accordance  with  the 
fact  alleged  in  the  answer.  There  is  evidence  tending  fairly 
to  show  that  the  father  died  of  hemorrhage  of  the  hings,  and 
that  on  one  other  occasion  years  before  that  date  he  had  an 
attack  of  that  nature.  But  there  is  nothing  to  show  that  after 
the  first  occasion  the  man  had  not,  to  all  appearance,  recov- 
ered his  health,  or  that  the  statement  in  the  application  that 
he  had  been  sick  but  a  "short  time"  prior  to  his  death  was 
not  literally  true.  It  may  be  true  that  the  insured  was  not 
correct,  according  to  the  language  of  the  medical  profession, 
in  naming  the  fatal  sickness  pneumonia,  but  there  is  nothing 
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to  show  that  siu^h  was  not  the  cause  to  which  the  death  was 
attributed  at  the  time,  or  was  not  the  general  understanding 
among  the  members  of  the  family  and  the  friends  of  the  de- 
ceased. Even  if  the  question  had  been  submitted  to  the  jury, 
and  a  special  finding  made  that  the  father  of  the  insured  died 
froni  hemorrhage  and  not  from  pneumonia,  the  result  based 
upon  the  record  as  a  whole  would  not  be  different. 

This  finding  renders  it  unnecessary  for  us  to  rule  upon 
the  errors  assigned  with  respect  to  rulings  upon  the  admis- 
sion of  evidence. 

The  judgment  of  the  district  court  is  right,  and  must 
therefore  be — Affinned, 

Gaynor,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


CoMPTOGR.\PH  Company,  Appellant,   v.   Burroughs  Adding 

Machine  Company,  Appellee. 

PUSADINO:    Irrelevant  and  Bedundant  Matter — ^Motion  to  Strike. 

1  Irrelevant  and  redundant  matter  is  properly  stricken  on  motion. 
(See.   3618,   Code,  1897.) 

PRINCIPLE  APPLIED:  Plaintiff  and  defendant  entered  into 
a  contract,  hy  which  was  settled  a  claim  made  by  plaintiff  that 
defendant  had  infringed  on  a  patent  owned  by  plaintiff.  A 
consideration  was  agreed  on  for  past  alleged  infringements,  and 
certain  royalties  were  provided  for  the  future;  but  plaintiff 
agreed  in  the  contract  to  at  once,  at  his  own  cost,  institute  test 
anits  against  other  infringers,  and  obtain  a  decision  establishing 
the  validity  of  the  patent.  In  an  action  on  the  contract  for 
royalties  alleged  to  be  due,  plaintiff  pleaded  the  divers  swns 
neceasarily  paid  out  ty  it  in  instituting  the  test  suits.  Held, 
'wholly  irrelevant  ajid  redundant,  and  properly  stricken  on  motion. 

FliBADIKG:     Matters  Provable  Without  Pleading — OircmnstanceB 

2  Preceding  Contract — ^Motion  to  Strike.  Facts  and  circumstances 
leading  up  to  and  attending  the  making  of  a  contract  may,  within 
reasonable  limits,  be  shown  in  evidence  without  any  pleading  of 
such  facts  and  circumstances.  Therefore,  it  is  not  prejudicial 
error  to  strike  allegations  of  such  matters. 
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EVIDENCE:  Parol  as  Affecting  WrHdng— FreUminary  Negotla* 
3  tions — ^Erroneous  Gonstraetton  of  UaaiiLloigiious  WorAs.  Wbat 
precedes  the  making,  of  a  solemn  written  agreement,  if  not  incor- 
porated into  it,  is,  in  the  absence  of  fraud,  accident  or  mistake, 
conclusively  regarded  as  intentionally  rejected.  And  this  rule 
excludes  eyidence  of  a  mutually  erroneous  construetion  placed  upon 
plain  and  unambiguous  language  prior  to  the  signing  of  the 
contract. 

PBINCIPLE  APPLIED:  Plaintiff  and  defendant,  on  Jawiary 
1,  1904,  entered  into  a  written  contract.  It  was  the  outgrowth 
of  plaintiff's  claim  that  defendant  was  infringing  on  a  patent 
owned  by  plaintiff. 

The  points  of  the  contract,  freely  condensed,  were: 

1.  Plaintiff  agreed  to  bring  a  test  suit  against  infringers, 
for  the  purpose  of  determining  the  validity  of  the  patent  and 
** securing  a  mofiopoly  of  said  invention  to  th-e  parties  hereto," 

2.  Defendant  agreed  to  pay  $5,000  for  machines  manufactured 
prior  to  January  1,   1904. 

3.  Defendant  was  granted  tho  right  to  manufacture  said 
machines  '*for  the  full  term  of  said  letters  patent,"  etc 

4.  It  was  contemplated  that  a  final  court  decision  would 
be  secured  by  December  31,  1905,  and  defendant  agreed  to  pay 
a  scale  of  royalties  during  said  two  years,  with  proviso  that 
defendant  would  pay  plaintiff  at  least  $10,000  in  royalties  during 
said  two  years,  the  first  $5/)00  mentioned  above  conBtituting  a 
part  of  said  $10,000. 

5.  Should  final  court  decision  be  not  secured  by  Deeenber 
•31,  1905,  defendant  was  to  pay  no  royalties  for  machines  manu- 
factured between  said  date  and  the  date  when  such  decision 
was  secured.  ^ 

6.  The  contract  provided:     "This  contmct  is  based  on  the 
assumption   that   the      .      •      .      letters   patent  are      •      • 
valid  in  law     .      .      .     and  will  be  given  a  construction  (by 
the  courts)  which  will  secure  to  the  parties  hereto  a     .      «     . 
monopoly    of    the    manufacture     ...     of    (said)    machines 

and  is  to  be  construed  and  enforced  between  the 
parties  accordingly  •  •  .  and  if  said  letters  patent  be 
declared  invalid  .  .  .  said  second  party  (defendant)  shall 
have  the  right  to  surrender  the  agreement  wnd  license  and  he 
relieved  of  any  further  obligations  thereunder," 

7.  The  contract  was  not  to  be  construed  to  prevent  defendant 
from  manufacturing  machines  "which  do  not  embody  the  inven- 
tion described  •  .  •  in  said  letters  patent  as  the  same  may 
be  adjudicated     ...     by  the  courts." 

All  royalties  accruing  up  to  December  31,  1905,  amounting 
to  $12,209,  were  paid.     In  August,  1906,  a  final  court  decision 
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was  obtained,  declaring  the  patent  invalid.  Thereafter,  the  defen- 
dant did  not  surrender  the  agi'eement,  but  continued  to  manu- 
facture said  machine»,  and  refused  to  pay  royalties,  because  it 
construed  the  contract  as  giving  it  the  riglit  to  manufacture, 
without  payment  of  royalties,  after  the  courts  invalidated  the 
patent.     Suit  to  collect  royalties  followed. 

Plaintiff  pleaded  that  the  clause  quoted  in  Paragraph  6  above 
was  in  a  preliminary  unsigned  draft  of  the  contract,  and  that 
plaintiiT  asked  that  it  be  so  changed  that  the  right  to  surrender 
the  contract,  in  case  the  courts  invalidated  the  patent,  should 
be  mutual;  but  that  defendant  refused  to  make  the  change,  and, 
through  its  attorney,  wrote  a  letter,  saying  that  ''said  clause 
must  remain  as  written,  and  defendant  must  have  the  sole 
right  to  determine,  in  the  event  the  courts  invalidated  the 
patent,  whether  it  should  surrender  the  contract  w  continue  to 
pay  royalties,"  Plaintiff  pleaded  that  it  signed  the  contract  in 
reliance  on  defendant's  interpretation,  as  shown  by  said  letter, 
and  that  defendant  so  understood  the  contract  when  it  was  signed, 
and  knew  that  plaintiff  so  understood  it.  No  fraud,  accident  .or 
mistake  was  pleaded. 

Held,  the  contract  plainly  showed:  (a)  that  defendant  bought 
and  paid  for  the  unlimited  right  to  manufacture  said  machine 
for  the  full  life  of  the  patent;  and  (b)  that  payment  of  royalties 
after  December  31,  1905,  was  made  to  depend  on.  the  court's 
validating  the  patent;  and,  as  a  consequence,  (c)  that  defendajit's 
pl«a  as  to  the  said  letter  written  by  defendant,  and  as  to  the 
mutual  understanding  of  both  parties  as  to  the-  meaning  of  the 
plain  and  unambiguous  language  of  the  contract,  should  be  stricken 
on  motion,  because  seeking  to  vary  the  plain  terms  of  a  written 
contract. 

CONTRACTS:      Gonstractlon  —  €k>nflictl]ig    Ck>iiBtrttctions    of   Plain 

4  Wozds — Statute  Bole.  The  principle  that,  when  the  terms  of 
an  agreement  have  been  intended  in  a  different  sense  by  the 
parties,  that  sense  is  to  prevail  against  either  party  in  which 
he  had  reason  to  suppose  the  other  party  understood  it,  has 
no  application  to  contract  provisions  couched  and  framed  in  plain 
and  unambiffuoua  words.      (Sec.  4617,  Code,  1897.) 

PRINCIPLE  APPLIED:    See  No.  3. 

COKTBACT9:     ConBtmetlon — Severable  Oontracts.     Severable  con- 

5  tracts  are  those  the  considerations  of  which  are,  by  their  terms, 
susceptible  of  apportionment  or  division  on  either  side,  so  as 
to  correspond  to  the  several  parts  or  portions  of  the  considera- 
tion on  the  other  side. 
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PRINCIPLE  APPLIED:  See  No.  3.  Held,  the  contract  was 
severable,  because  clearly  apportioning  different  consideraUons  on 
one  side  to  a  corresponding  consideration  on  the  other,  to  wit: 
(1)  Plaintiff  first  parted  with  a  consideration,  viz.,  settled  its 
claim  for  machines  manufactured  prior  to  January  1,  1004,  and 
granted  to  defendant  the  right  to  manufacture  the  machines  during 
the  future  life  of  the  patent;  and  for  this  consideration,  defendant 
paid  $12,209.  (2)  Plaintiff  agreed  to  furnish  another  considera- 
tion, viz.,  a  court  decision  vcUidating  the  patent,  and  defendant, 
therefore,  agreed  to  pay  future  royalties.  Plaintiff,  in  the  latter 
effort,  failed,  and  the  failure  released   defendant. 

CONTRACTS:    Conditions  Precedent — ^Partial  Perfonnaace— Accept- 

6    ance  of  Benefits — ^Effect.    Acceptance  of  the  benefits  of  a  partial 

but  nonsubstantial  performance  of  a  condition  precedent  does 

not  deprive  the  acceptor  of  the  right,  before  he  pays,  to  demand 

full  performance   of  such   condition. 

Phrased  differently,  such  acceptance  docs  not  cause  the  said 
condition  precedent  to  cease  to  be  available  as  such. 

In  yet  further  words,  such  acceptance  does  not  convert  the 
condition  precedent  into  a  warranty,  in  the  narrow  sense  of  a 
stipulation  by  way  of  agreement,  for  the  breach  of  which  com- 
pensation must  be  sought  in  damages. 

PRINCIPLE  APPLIED:  Plaintiff  claimed  that  defendant,  in 
manufacturing  certain  machines,  was  infringing  on  a  patent 
owned  by  plaintiff.  They  entered  into  a  contract  with  reference 
thereto.  Plaintiff  agreed  that  ho  would  bring  test  suits  against 
other  alleged  infringers,  for  the  purpose  of  securing  a  fiiuxl  deci- 
sion validating  the  patent,  and  thereby  securing  a  monopoly  to 
plaintiff  and  defendant  in  the  making  of  the  machines.  Defendant 
agreed  that,  if  the  plaintiff  secured  a  final  decision  validating  the 
patent,  he  would  thereafter  pay  plaintiff  certain  royalties  on 
machines  manufactured  by  him.  Plaintiff  brought  such  action  in 
the  United  States  Circuit  Court,  and  that  court  entered  a  decree 
declaring  the  patent  valid.  The  defeated  party  at  once  appealed. 
Pending  the  appeal,  defendant,  though  believing  said  decree  would 
be  reversed,  and  though  intending  to  assist  in  securing  such 
reversal,  accepted  all  the  benefits  of  said  decree  by  extensively 
advertising  said  decree  as  a  victory  for  plaintiff  and  himself, 
and  thereby  sought  to  deter,  and  did  deter,  other  manufacturers 
from  making  the  machines.  Later,  the  Court  of  Appeals  reversed 
the  said  decree  and  held  the  patent  void,  and  this  last  decree 
became  final.  In  plaintiff's  action  to  collect  royalties,  held  that 
defendant's  acceptance  of  the  benefits  of  the  first  decree  did  not 
prevent  him  from  insisting  on  the  full  performance  by  plaintiff 
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of  tlie   condition   precedent,    to  wit,  the  agreement   to   secure  a 
final  decree  validating  the  patent. 

CONTBACTS:     Waiver— Waiver  of  Oondition— Hostile  Attitude  of 

7  Oontractiiig  Party.  One  who  is  under  contract  obligations  to 
pay  royalties  in  the  manufacture  of  machines  in  the  event  that 
the  court  holds  certain  alleged  patents  on  the  machine  valid, 
may  appear  before  the  court  in  the  test  suits  and  contend  for 
the  invalidity  of  the  patents  without  in  any  wise  lessening  his 
rights  under  the  contract. 

PLEADING:    Motion  to  Strike— Pleading  Stricken  lifatter.    A  plead- 

8  ing  is  properly  stricken  on  motion  when  such  pleading  consists 
of  a  repleading  of  matters  already  stricken  on  motion. 

Appeal  from  Polk  District  Court, — Charles  A.  Dudley, 

Judge. 

Monday,  October  2,  1916. 

Rehearing  Denied  Monday,  January  22,  1917. 

This  is  an  action  at  law  to  recover  $500,000  for  royalties 
alleged  to  be  due  on  a  license  contract  made  between  the 
plaintiff  and  the  American  Arithmometer  Company,  the  de- 
fendant's assignor.  .The  appeal  is  by  plaintiff  from  a  hold- 
ing of  the  district  court,  sustaining,  in  part,  defendant's  mo- 
tion to  strike  parts  of  plaintiff's  petition,  and  from  the  rul- 
ing of  the  district  court  in  sustaining  defendant's  demurrer 
to  the  remainder  of  the  amended  fourth  count,  and  sustaining 
defendant's  motion  to  strike,  an  amendment  to  said  amended 
fourth  count.     Plaintiff  appeals. — Affirmed, 

Eugene  //.  Garnet t,  Clinton  L,  Noiirse  and  JoJin  W. 
3/imday,  for  appellant. 

Cummins,  Hume  &  Bradshaw  and  James  C.  Davis,  for 
appellee. 

Preston,  J. — The  original  petition  consists  of  four 
counts.     The  plaintiff  filed  an  amended  fourth  count.     De- 
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fendaiit  tiled  a  motion  to  strike  parts  of  the  amended  fourth 
count,  which  was  sustained  in  part;  and  thereafter,  defend- 
ant  filed  a  demurrer  to  said  amended  fourth  count,  which  was 
sustained,  and  also  a  motion  to  strike  the  first,  second  and 
thiird  counts,  which  was  sustained  as  to  the  first  and  second, 
and  plaintiflf  dismissed  the  third  count.  Plaintiff  then  filed  an 
amendment  to  the  amended  fourth  count,  which  was  stricken 
on  defendant's  motion.  Counsel  for  appellant  state  in  argu- 
ment that  no  effort  will  be  made  to  secure  a  reversal  because 
of  the  action  of  the  district  court  in  striking  the  first  and 
second  counts.  On  the  motion  to  strike  portions  of  the 
amended  fourth  count,  the  court,  by  its  ruling,  expunged 
therefrom  Paragraphs  4,  6,  8,  9,  and  Paragraph  10,  except 
the  first  414  lines  thereof,  Paragraphs  24,  25,  26  and  28,  and 
the  portions  of  Paragraphs  14  and  35  relating  to  the  cost  to 
plaintiff  of  prosecuting  certain  suits.  The  only  issues  in  the 
case  for  determination  here  are  issues  of  law  arising  upon 
motions  to  strike,  and  the  ruling  on  the  demurrer,  but  the 
record  is  quite  complicated. 

Some  of  the  grounds  attacking  the  ruling  upon  the  de- 
murrer are  predicated  upon  error  of  the  lower  court  in  strik- 
ing parts  of  the  counts  in  question.  We  take  it  that,  if  the 
court  was  correct  in  its  rulings  on  the  motion  to  strike,  the 
correctness  of  its  ruling  upon  the  demurrer,  in  holding  that 
plaintiff  is  not  entitled  to  any  relief  against  the  defendant, 
follows  naturally. 

The  contract  sued  upon  is  as  follows : 

"Memorandum  of  agreement,  entered  into  this  twentieth 
day  of  January,  1904,  between  the  Comptograph  Company, 
a  corporation  organized  and  existing  under  the  laws  of  Illi- 
nois, and  having  its  principal  office  and  place  of  business  at 
Chicago,  in  said  state,  as  first  party,  and  the  American  Arith- 
mometer Company,  a  corporation  organized  and  existing  un- 
der the  laws  of  the  state  of  Missouri,  and  having  its  principal 
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office  and  place  of  business  at  the  city  of  St.  Louis,  in  said 
state,  as  second  party. 

**  Whereas,  said  first  party  is  the  owner  of  letters  pat- 
ent of  the  United  States  No.  628,176,  issued  July  4,  1899,  to 
Dorr  E.  Felt  for  an  improvement  in  tabulating  machines, 
said  invention  relating  more  particularly  to  adding  machines 
equipped  with  transversely-movable  wide-frame  paper  car- 
riages, and  of  all  rights  and  privileges  of  whatsoever  nature 
thereunder,  and  of  all  claims  and  causes  of  action  for  any 
past  infringement  of  said  letters  patent;  and 

**  Whereas,  said  second  party  has  been,  and  is  now,  en- 
gaged in  the  manufacture  and  sale  of  adding  machines  em- 
ploying transversely-movable  wide-frame  paper  carriages, 
which  are  claimed  by  the  firrt  party  to  embody  a  material 
part  of  the  invention  described  and  claimed  in  said  letters 
patent,  and  to  infringe  said  letters  patent. 

**Now,  therefore,  in  consideration  of  the  payment  of  the 
sum  of  $5,000  in  cash  by  said  second  party  to  said  first  party, 
upon  the  execution  of  this  instrument,  said  parties  have 
agreed,  and  do  hereby  agree,  as  follows : 

'*1.  Said  first  party  hereby  releases  and  discharges  said 
second  party  and  its  agents  and  customers  and  all  purchasers 
and  users  of  its  said  adding  machines  from  all  claims  of  what- 
soever nature  which  said  first  party  may  have  against  them 
or  either  of  them  under  said  letters  patent,  on  account  of  the 
adding  machines  manufactured  by  said  second  party  prior 
to  the  first  day  of  January,  1904,  and  hereby  licenses  the 
further  use  and  sale  of  each  and  all  of  said  machines  (includ- 
ing all  unsold  machines  said  second  party  had  on  hand  Jan- 
uary 1,  1904),  under  said  letters  patent,  for  the  full  term 
thereof  without  further  charge. 

*'2.  Said  first  party  hereby  grants  to  the  said  second 
party  and  its  successors  and  assigns,  from  and  after  January 
1,  1904,  the  sole  and  exclusive  right,  license  and  privilege 
(except  as  hereinafter  specified)  to  manufacture,  use  and  sell 
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machines  embodying  the  invention  described  and  claimed  in 
the  aforesaid  letters  patent  throughout  the  United  States  and 
the  territories  thereof,  and  Canada,  and  for  export  to-  other 
foreign  countries^  for  the  full  term  of  said  letters  patent,  and 
any  extension  or  re-issue  thereof  which  may  be  hereafter 
granted.  Said  first  party  reserves  to  itself  and  excludes 
from  this  license  the  right  for  itself  and  its  successors  and 
assigns  to  manufacture,  use  and  sell  machines  embod3ing 
the  invention  described  and  claimed  in  said  letters  patent 
throughout  the  United  States  and  the  territories  thereof,  and 
Canada,  and  for  export  to  foreign  countries,  for  the  full  term 
of  said  letters  patent,  and  any  re-issues  or  extensions  thereof 
which  may  be  hereafter  granted.  Said  first  party  further 
reserves  to  itself,  and  excludes  from  this  license,  the  sole 
and  exclusive  right  to  manufacture,  use  and  sell  adding  ma- 
chines embodying  the  features  of  the  aforesaid  invention 
which  relate  to  mechanism  for  automatically  returning  the 
paper  and  for  automatically  locking  the  machine  when  the 
bottom  of  the  paper  is  reached,  it  not  being  intended  by  this 
license  to  grant  to  the  second  party  any  right  to  use  those 
features  of  the  patented  invention. 

*'3.  Said  first  party  agrees  to  promptly  bring  suit  upon 
said  letters  patent  against  existing  and  future  infringers 
thereof,  and  to  diligently  and  vigorously  prosecute  such  suit 
or  suits  to  a  final  determination,  for  the  purpose  of  judicially 
determining  the  scope  and  validity  of  said  letters  patent  and 
of  suppressing  infringements  thereof,  and  securing  a  monop- 
oly of  said  invention  to  the  parties  hereto. 

*'4.  Said  second  party  agrees,  upon  the  terms  and  con- 
ditions herein  specified,  to  pay  the  first  party  the  following 
royalties  upon  all  machines  embodying  the  invention  de- 
scribed and  claimed  in  said  letters  patent  which  said  second 
party  may  manufacture  on  and  after  the  first  day  of  Jan- 
uary, 1904,  and  during  the  full  term  of  said  letters  patent, 
and  all  re-issues  and  extensions  thereof: 
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I  " 


a.  On  all  machines  manufactured  by  the  second  party 
during  the  pendency  of  the  first  suit  of  the  aforesaid  litiga< 
tion,  and  prior  to  a  final  determination  thereof,  the  sum  of 
one  dollar  per  machine. 

''b.  On  all  machines  manufactured  by  the  second  party 
after  a  final  determination  of  the  first  suit  of  said  litigation 
which  shall  result  in  an  adjudication  establishing  the  validity 
and  scope  of  said  letters  patent  in  such  maimer  as  to  control  ! 

and  monopolize  under  it  all  adding  machines  employing 
transversely-movable  wide-frame  paper  carriages  of  the  gen- 
eral nature  and  purpose  of  the  machines  now  being  manu- 
factured  by  the  parties  hereto,  the  sum  of  $10  per  machine 
until  an  aggregate  royalty  at  that  rate  of  the  sum  of  $200,000 
shall  have  been  paid  by  the  second  party  to  the  first  party. 

'*c.  On  all  machines  manufactured  by  the  second  party 
after  the  payment  of  said  sum  of  $200,000,  and  during  the 
remainder  of  the  term  of  said  letters  patent  and  any  re-issues 
and  extensions  thereof,  the  sum  of  $5  per  machine.. 

**5.  Said  second  party  agrees  to  pay  the  first  party  a 
minimum  sum  of  $10,000  prior  to  a  final  determination  of 
the  first  suit  of  the  aforesaid  litigation,  on  account  of  the  roy- 
alties provided  for  in  Clause  4  hereof,  but  the  payment  of 
$5,000,  upon  the  execution  of  this  instrument  as  hereinbe- 
fore provided,  shall  be  considered  a  part  of  and  an  advance 
payment  upon  said  sum  of  $10,000.  Said  final  deter-r 
mination  of  the  first  suit  shall  be  secured,  if  possible,  on 
or  before  December  31,  1905,  but  if  not  had  by  such  date, 
party  of  the  second  part  shall  be  relieved  of  the  payment  of 
any  royalties  whatever  upon  any  machines  manufactured  by 
it  between  December  31,  1905,  and  the  date  when  such  final 
determination  shall  be  had. 

'*6.  Said  second  party  agrees  to  keep  true,  full  and  ac- 
curate account,  in  books  provided  for  that  purpose,  of  all 
machines  manufactured  by  the  second  party  under  this  li- 
cense and  contract,  and  to  render  to  the  first  party,  within 
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10  days  after  the  first  days  of  January,  April,  July  and  Oc- 
tober, in  each  year  (excepting  January,  1904),  a  full,  true 
and  accurate  report,  under  oath  if  requested  in.  writing  by 
the  first  party,  of  all  machines  manufactured  by  the  second 
party  under  this  contract  and  license  during  the  preceding 
three  months,  and  to  accompany  such  reports  with  remittance 
of  full  amount  of  royalties  due  the  first  party  hereunder; 
and  said  books  of  the  said  second  party,  containing  a  record 
of  the  machines  manufactured  by  it  under  this  contract  and 
license,  shall  be  open  at  all  reasonable  times  to  the  inspection 
of  the  first  party  and  its  representatives. 

*'7,  This  contract  is  based  upon  the  assumption  that 
the  aforesaid  letters  patent  are  good  and  valid  in  law,  and 
that  they  can  be  and  will  be  sustained  by  the  courts,  and  given 
a  construction  which  will  secure  to  the  parties  hereto  a  sub- 
stantial monopoly  of  the  manufacture,  use  and  sale  of  all 
adding  machines  employing  transversely-movable  wide-frame 
paper  carriages,  and  is  to  be  construed  and  enforced  between 
the  parties  accordingly ;  and  if,  as  a  final  result  of  the  litiga- 
tion hereinbefore  mentioned,  or  as  a  final  result  of  any  sub- 
sequent litigation  upon  said  letters  patent,  said  letters  pat- 
ent shall  be  declared  invalid,  or  shall  be  so  construed  by  the 
court  as  to  fail  to  substantially  cover  and  control  all  adding 
machines  employing  such  transversely-movable  wide-frame 
paper  carriages,  then,  and  in  such  event,  said  second  party 
shall  have  the  right  to  surrender  this  agreement  and  license, 
and  be  relieved  of  any  further  obligations  thereunder. 

*  *  8.  Said  second  party  shall  not  be  precluded  or  estopped 
by  this  contract  and  license  from  manufacturing,  using  and 
selling  adding  machines  which  do  n6t  embody  the  invention 
described  and  claimed  in  said  letters  patent,  as  same  may  be 
adjudicated  and  construed  by  the  courts,  but  shall  at  all  times 
have  the  same  right  and  liberty  of  manufacturing,  using  and 
selling  machines  not  embodying  said  invention  as  have  other 
pa:i3ons  not  parties  hereto. 

* '  In  witness  whereof,  the  parties  hereto,  by  their  respec- 
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live  c^cen  and  representatives  thereunto  duly  authorized, 

have  affixed  their  signatures  and  corporate  seals  this 

day  of  January,  1904. 

''(Seal)  COMPTOGRAPH  OOMPANT^ 

''Robert  Tarrant,  President. 
"(Seal)  AifsaiCAN  arithmometer  go., 

"By  Joseph  Boyer,  President. 
"Attest:    H.  B.  Wyeth,  Secretary. 
"Attest:    B.  O.  Chapman,  Secretary. 

''The  undersigned,  Dorr  B.  Felt,  and  Pelt  &  Tarrant 
Manufaeturing  Company,  former  owners  of  the  letters  pat- 
ent referred  to  in  the  foregoing  instrument,  do  hereby  ratify 
and  conftrm  said  instrument,  and  the  release  and  license  un- 
der said  letters  patent  therein  embodied,  to  the  full  ext^it 
of  our  interest  in  the  subject-matter  thereof. 

''(Seal)  ^  DORR  £.  FMJT, 

"felt  &  TARRANT  MFG.  00., 

"d.  e.  felt,  Pres. 
'Attest:    C.  J.  DeBerard,  Sec'y^'' 

The  amaided  fourth  count  is  quite  voluminous.  26  pages 
of  the  abstract  are  taken  up  in  printing  it,  and  in  addition 
thereto  12  pages  of  the  abstract  are  taken  up  in  printing 
dravdngs  and  printed  specifications  of  the  patent,  which  are 
made  part  of  the  petition.  It  would  be  less  liaborious  to 
print  the  amended  fourth  count  in  full,  but  we  feel  we  would 
not  be  justified  in  doing  that,  although  it  is  difficult  to  state 
the  matter  to  show  clearly  the  connection  between  the  parts 
stricken  and  the  remainder  of  the  count  without  doing  so. 
Appelant,  in  argum^it^  gives  a  precise  analysis  of  the  alle- 
gaticMi  of  the  count  in  question,  and  also  states  in  a  general 
way  the  facts  therein  alleged,  which  general  statement  and 
plaintiff's  claim  are  set  forth  substantially  thus :  About  Jan- 
uary 23,  1904,  the  plaintiff  entered  into  the  contract  sued 
upon,  with  the  American  Arithmometer  Company.  In  Jan- 
uary, 1905,  the  defendant  succeeded  the  American  Arithmo- 
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meter  Campony,  plaintiff  claiming  that  the  last  named  com- 
pany was  reorganized  as  the  Burroughs  Adding  Ma43hine 
Company.  By  the  contract  in  suit,  the  plaintiff  licensed  the 
defendant's  assignor,  under  letters  patent  of  the  United 
States,  No.  628,176,  to  construct  adding  machines  employing 
transversely-movable  wide-frame  paper  carriages.  It  is  by 
means  of  this  device  only  that  adding  machines  can  list  two 
or  more  columns  of  figures  side  by  side.  The. contract  pro- 
vided that  the  licensor  should  sue  existing  and  future  in- 
fringers, to  the  end  that  the  patent  might  be  construed  and 
a  monopoly  be  thereby  acquired  for  the  benefit  of  the  licensor 
and  the  licensee.  It  was  provided  that  the  licensee  should 
pay  the  following  royalties  on  all  machines  embodying  the 
described  invention  manufactured  by  the  licensee  after  Jan- 
uary 1,  1904,  and  during  the  full  teran.of  the  letters  patent: 
(a)  $1  per  machine  on  all  machines  manufactured  during 
the  pendency  of  the  first  suit  of  the  proposed  litigation  against 
infringers  (provided  that  no  royalty  should  be  payable  sub- 
sequent to  December  31,  1905,  andpriwr  to  the- end  of  the 
first  suit  of  the  proposed  litigation) ;  (b)  $10  per  machine 
after  the  patent  had  been  sustained  and  a  monopoly  thereby 
secured,  and  until  $200,000  had  been  paid;  (c)  thereafter,  $5 
per  machine. 

It  is  contended  by  appellant  that,  under  a  proper  con- 
struction of  the  contnu^t,  it  provides  that,  in  order  to  release 
the  licensee  from  further  obligations  in  case  the  final  result 
of  the  first  litigation  or  of  any  subsequent  litigation  should 
be  adverse  to  the  patent,  the  licensee  must  surrender  the  li- 
cense. Defendant  denies  that  such  is  the  piroper.  oonstrae- 
tion  of  the  ccmtract.  Defendant 's  assignor  prepared  the  con- 
tract, and,  in  the  negotiations  preceding  its  execution,  certain 
letters  were  written,  one  of  which  plaintiff  claims  had  the 
effect  to  charge  the  licensee  with  a  continuing  liability  for 
royalties,  even  though  the  patent  should  be  declared  invalid 
in  the  first  or  any  subsequent  suit  of  the  litigation,  unless 
the  licensee  surrendered  the  license.    Relying  upon  such  a 
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construction  of  the  contract,  the  plaintiff  executed  it  Pur- 
suant to  arrangement  between  the  parties^  the  plaintiff  imme- 
diately stairted  suit  against  an  alleged  infringer  known  as 
Universal  Accountant  Machine  Company,  the  name  of  which 
company  was  changed,  pending  suit,  to  Universal  Adding 
Machine  Company.    , 

The  suit  against  the  infringer  proceeded  to  a  hearing  in 
the  United  States  Circuit  Court,  and  the  patent  was  sus- 
tained. The  decree  was  of  such  a  character  that,  if  sus- 
tained, it  would  have  established  a  monopoly  of  all  adding 
machines  employing  transversely-movable  wide-frame  paper 
carriages.  When  the  decree  was  entered  sustaining  the  pat- 
ent, the  Universal  Adding  Machine  Company  immediately 
perfected  an  appeal  to  the  United  States  Circuit  Court  of 
Appeals.  Plaintiff  claims  that  the  defendant  in  this  case 
thereupon,  still  believing  the  patent  to  be  invalid,  decided 
that  it  would  advertise  the  decree  as  its  victory,  accepting 
all  the  benefits  that  it  could  get  from  the  decree,  and  then 
join  with  the  infringer  in  an  attempt  to  have  the  decree  re- 
versed; that  the  defendant^  during  the  time  it  was  accepting 
the  benefits  of  the  decree,  and  while  it  was  advertising  the 
decree  as  sustaining  the  patent  and  as  establishing  a  monop- 
cly  for  the  benefit  of  the  plaintiff  and  defendant,  was  engaged 
in  the  preparation  of  a  brief  to  be  filed  by  it  in  the  United 
States  Court  of  Appeals  as  amiciis  curicB,  attacking  the  valid- 
ity of  the  patent,  and  asking  that  the  decree  be  reversed; 
that  the  defendant  continued  its  campaign  to  secure  the  bene- 
fits of  the  decree  of  the  United  States  Circuit  Court,  until 
after  it  had  filed  its  brief  in  the  Court  of  Appeals.  On  Au- 
gust 11,  1906,  the  Court  of  Appeals  decided  that  the  patent 
was  invalid,  and  an  unsuccessful  attempt  was  made  to  take 
the  case  to  the  Supreme  Court  of  the  United  States.  So  that 
the- decision  of  the  Court  of  Appeals  was  final.  When  the 
Court  of  Appeals  held  the  patent  invalid,  the  plaintiff  con- 
eluded  that  the  action  of  the  defendant  in  filing  its  brief 
was  ground  for  considering  that  defendant  had  abandoned 
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its  rights  under  the  license,  and  that  its  further  manufae- 
ture  of  machines  constituted  an  infringement.  The  plaintiff 
thereupon  sued  the  defendant  for  infringement  of  the  pat- 
ent, and  defendant  set  up  its  license  from  plaintiff  as  a  de- 
fense, and  it  was  held  that  this  ple^  was  good,  and  that  the 
act  of  defendant  in  filing  its  brief  in  the  Court  of  Appeals  did 
not  constitute  an  abandonment  of  the  license.  After  the  de- 
cision of  the  Court  of  Appeals  in  the  Universal  Company  case, 
the  plaintiff  brought  suits  for  infringement  of  said  patent 
against  Adder  Machine  Company,  a  corporation  of  New  Jer- 
sey, and  Adder  Machine  Company,  a  corporation  of  Penn- 
sylvania. *The  defendant  company,  after  August  11,  1906 
(the  date  when  the  patent  was  held  invalid  by  the  Court  of 
Appeals),  and  prior  to  January  1,  1911,  manufactured  63,946 
adding  machines  under  the  license,  but  has  paid  no  royalty 
on  any  machines  manufactured  since  December  31,  1905.  It 
is  alleged  that  neither  the  American  Arithmometer  Company 
nor  the  defendant,  its  successor,  has  surrendered  or  offered 
to  surrender  the  license  in  question,  but  insists  that  it  is  in 
full  force  and  effect.  Plaintiff  contends  that,  in  view  of  the 
provision  of  the  contract  making,  as  it  claims,  a  surrender 
of  the  license  a  condition  precedent  to  relief  from  the  obliga- 
tion to  pay  royalties,  and  because  of  the  waiver  of  further 
performance  resulting  from  the  action  of  the  defendant  com- 
pany in  accepting  the  benefits  of  the  decree  of  the  United 
States  Circuit  Court,  and  then  interposing  its  opposition  to 
the  affirmance  of  that  decree,  it  brought  this  suit  to  recover 
royalties  due,  as  it  claims,  on  the  contract. 

We  see  no  way  to  avoid  setting  out  in  full  the  parts 
stricken.     They  are: 

'*(4)  Plaintiff  further  avers  that  the  American  Arith- 
mometer Company,  a  corporation  organized  under  the  laws  of 
the  state  of  Missouri,  assignor  of  the  defendant  Burroughs 
Adding  Machine  Company,  as  hereinafter  set  forth,  was,  in 
the  year  1900,  engaged  in  the  making  and  selling  of  adding 
machines  employing  transversely-movable  wide-frame  paper 
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carriages,  that  wwe  claimed  by  the  Felt  &  Tarrant  Company 
to  be  an  infrin^ment  upon  said  letters  patent  to  Felt,  and 
that  said  American  Arithmometer  Company  was,  in  the  year 
last  n>^iti(Hi€d,  notified  by  or  on  behalf  of  said  Felt  &  Tar- 
rant Manufactaring  Company  to  desist  from  such  infringe- 
ment; that  said  American  Arithmometer  Company  ccoitinued 
to  make  and  sell  said  machines  after  assignment  of  said  let- 
ters patent  to  the  plaintiff,  and  until  about  7,000  of  said  ma- 
chines had  been  made  and  sold  by  said  Am^ican  Arithmo- 
meter Company ;  that  said  machines  were  sold  by  said  Ameri- 
can Arithmometer  Company  for  $325  each  and  upwards ;  that, 
in  January,  1904,  more  than  nine  tenths  of  the  adding  ma- 
chines in  course  of  manufacture^  and  sale  by  American  Arith- 
mometer Company,  and  more  than  nine  tenths  of  all  the 
adding  machines  in  course  of  manufacture  and  sale  by  all 
manufacturers  of  adding  machines,  employed  transversely- 
moyable  wide-frame  paper  carriages,  and  were  claimed  by 
plaintiff  herein  to  be  infringements  upon  claims,  1,  2  and  4  of 
said  letters  patent.  (Stricken  as  irrelevant,  redundant  and 
immaterial.) 

"(6)  That,  prior  to  January  20,  1904,  the  plaintiff  had 
begun  the  manufacture,  under  said  Felt  patent,  of  adding 
machines  employing  transversely-movable  wide-frame  paper 
carriages,  and  had  invested  practically  all  of  its  capital  in 
to<^  dies,  special  machinery,  machinery  and  manufactured 
machines,  and  was  not  in  a  financial  position  to  engage  in 
patent  litigation  with  infringers  of  said  Felt  patent ;  that,  in 
view  of  said  financial  condition  of  the  plaintiff,  and  its  con- 
sequent inability  to  prosecute  infringers,  plaintiff  was  willing 
to  aeeept  from  said  American  Arithmometer  Company,  as  a 
consideration  for  a  license  under  said  Felt  patent,  the  royal- 
ties mentioned  in  the  contract  hereinafter  set  out,  although 
the  highest  royalty  therein  mentioned,  namely,  $10  per  ma- 
chine, was  then  and  ever  since  has  been  and  now  is  much  less 
than  a  reasonable  royalty  for  a  license  under  said  Felt  patait 
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to  use  trangversely-movable  wide-frame  paper  carriages  on 
adding  machines.  (Stricken,  as  irrelevant,  redundant,  im- 
pertinent and  immaterial.) 

"  (8)  Plaintiflf  further  avers  that,  prior  to  and  *it  the 
time  of  the  execution  of  said  contract,  the  general  counsel  of 
said  American  Arithmometer  Company,  in  its  patent  matters, 
was  one  Edward  Hector,  who  was  also  a  director  of  said  com- 
pany. That  said  Edward  Rector  prepared,  in  behalf  of  said 
American  Arithmometer  Company,  a  draft  of  the  aforesaid 
contract,  prior  to  its  execution  by  either  of  the  parties.  That 
Paragraph  7  of  said  draft  prepared  by  said  Edward  Rector 
was,  in  words  and  figures,  precisely  like  paragraph  numbered 
7  of  the  draft  of  said  contract  as  finally  executed,  except  that, 
at  the  plaintiff's  suggestion,  the  word  *  final'  was  inserted  in 
said  Paragraph  7  of  said  contract  before  the  words  *  result  of 
the  litigation  hereinbefore  mentioned,'  and  before  the  words 
*  result  of  any  subsequent  litigation;'  that,  during  the  nego- 
tiations between  the  plaintiff  and  said  American  Arithmo- 
meter Company  concerning  the  provisions  of  the  proposed 
contract  between  the  parties,  the  plaintiff  requested  the 
Arithmometer  Company  to  agree  that  Paragraph  7  of  the 
proposed  contract,  as  drafted  by  Rector,  be  amended  so  as  to 
provide  that  either  of  the  parties  to  the  contract  should  have 
the  right  to  surrender  the  license;  that  American  Arithmo- 
meter Company  declined  so  to  do,  and,  on  January  22,  1904, 
and  before  the  execution  of  said  contract  by  plaintiff,  said 
American  Arithmometer  Company,  acting  through  its  attor- 
ney, Edward  Rector,  advised  the  plaintiff  in  writing  that  the 
option  in  Paragraph  7  must  be  left  to  the  licensee  as  to 
whether,  in  the  event  the  patent  should  be  declared  invalid 
or  narrowly  construed,  it  should  surrender  the  contract  or 
continue  to  pay  royalty;  that  said  American  Arithmometer 
Company  stated  in  said  writing  that  it  did  not  see  how  there 
could  be  any  objection  to  this  arrangement.  (Stricken,  as 
irrelevant,  redundant  and  immaterial,  and  as  seeking  to  ex- 
plain and  change  a  written  instrument.) 
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''(9)  Plaintiff  further  avers  that^  after  the  receipt  of 
said  writing,  and  relying,  upon  the  construction  placed  on 
said  Paragraph  7  by  said  American  Arithmometer  Company, 
the  plaintiff,  on  or  about  January  23,  1904,  executed  and  de- 
livered said  contract  which  had  theretofore  been  executed 
by  American  Arithmometer  Company.  (Stricken,  as  irrele- 
vant»  redundant  and  immaterial,  and  as  seeking  to  explain 
and  change  a  written  instrument.) 

^'(10)  Plaintiff  further  avers  that^  since  the  organiza- 
tion of  the  Burroughs  Adding  Machine  Company,  in  Janu-^ 
ary,  1905,  at  least  nine  tenths  of  its  business  has  consisted  of 
the  manufacture  and  sale  of  adding  machines  emplo3ing 
transversely-movable  wide-frame  paper  carriages;  that  said 
business  has  been  enormously  profitable ;  and  that  the  capital 
of  said  Burroughs  Adding  Machine  Company  has  been  in- 
creased from  $5,000,000  to  $5,500,000;  and  that  said  Bur- 
rou^^  Adding  Machine  Company,  since  August  11,  1906,  has 
paid  from  $500,000  to  $700,000  per  year  in  cash  dividends ;  and 
that  its  earnings  have  been  greatly  in  excess  of  dividends  paid ; 
and  that  the  value  of  said  stock  today  is  about  $20,000,000  f 
and  that  at  least  nine  tenths  of  all  the  profits  made  by  the 
Burroughs  Adding  Machine  Company  have  been  made  by  the 
manufacture  and  sale  of  adding  machines  employing  trans- 
versely-movable wide-frame  paper  carriages.  (All  after  the 
w(Hrd  ''carriages"  in  the  first  clause  stricken  as  irrelevant, 
redundant,  impertinent  and  immateriaL) 

"  (14)  Plaintiff  further  avers  that,  pursuant  to  the  fore- 
going license  contract,  and  immediately  after  its  execution, 
the  plaintiff,  on  or  about  January  23,  1904,  filed  its  bill  of 
complaint  in  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois,  at  Chicago,  against  the  Uni- 
versal Accountant  Machine  Company,  setting  forth  the  said 
Felt  patent  and  its  ownership  by  plaintiff,  and  infringement 
of  claims  one,  two  and  four  thereof  by  said  Universal  Ac- 
countant Machine  Company,  and  praying  for  an  injunction 
against  infringement  of  said  patent;   that  said  Universal 
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Accountant  Machine  Company  made  answer  in  said  suit;  that 
the  name  of  said  Universal  Accountant  Machine  Company 
was,  during  the  pendency  of  said  suit,  changed  to  Universal 
Adding  Machine  Company,  and  that  the  suit  continued 
againat  the  defendant  therein  by  that  name ;  iha;t  the  plaintiff 
necessarily  expended  in  the  prosecution  of  said  suit  against 
said  Universal  Adding  Machine  Company  the  sum  of  $14^21. 
(Portion  italicized  stricken  as  irrelevant,  redundant  and  im- 
material) 

**  (24)  Plaintiff  further  avers  that  said  defendant  after- 
wards acquired  control  of  a  majority  of  the  capital  stock  of 
Universal  Adding  Machine  Company,  and,  prior  to  the  be- 
ginning of  this  suit,  said  Burroughs  Adding  Machine  Com- 
pany bought  all  of  the  assets  of  said  company ;  that,  prior  to 
the  be^nning  of  this  suit,  said  Burroughs  Adding  Machine 
C(»npany  bought  all  of  the  assets  of  said  company;  that, 
prior  to  the  beginning  of  this  suit,  the  defendant  bought  all 
of  the  assets  of  the  Pike  Adding  Machine  Cwnpany,  a  cor- 
poration engaged  in  the  business  of  making  and  selling  add- 
ing machines  which  infringed  said  Felt  patent;  that,  prior  to 
the  beginning  of  this  suit,  the  defendant,  through  its  ofScers 
and  directors,  acquired  about  49%  of  the  stock  of  Adder 
Machine  Company ;  and  that,  at  the  time  of  the  institution  of 
this  suit,  the  only  manufacturers  in  the  United  States  of 
adding  machines  employing  transversely  movable  wide-frame 
paper  carriages  were  plaintiff,  defendant,  said  Universal 
Adding  Machine  Company,  Adder  Machine  Company,  and 
Dalton  Adding  Machine  Company;  and  that,  following  the 
said  decree  in  the  United  States  Circuit  Court,  the  plaintiff 
immediately,  notified  the  said  Dalton  Adding  Machine  Com- 
pany and  Pike  Adding  Machine  Company  immediately  to 
cease  further  infringement  of  said  Felt  patent.  (Stricken 
as  irrelevant,  redundant  and  immaterial.  No  error  is  as- 
signed as  to  the  ruling  in  striking  Par.  24.) 

**(25)  Plaintiff  avers  that  Universal  Adding  Machine 
C(Hnpany  defended  said  suit  for  infringement  on  the  ground, 
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among  others,  and  averred  in  its  amended  answer,  th&t  said 
Felt  had  made  a  'practical  and  operative  machine'  contain- 
ing said  improvements  in  January,  1890,  and  averred  that 
the  same  was  'capable  of  useful  operation,'  and  that  Felt 
had  put  the  same  in  public  use  and  on  sale  more  than  two 
years  before  his  application  in  1898  for  a  patent  on  said 
invention;  that  said  Universal  Adding  Machine  Company 
did  not  defend  suit  on  the  ground  that  said  machine  was  in- 
operative or  an  impractical  experiment,  but,  on  the  contrary, 
contended  in  the  United  States  Circuit  Court  and  on  appeal 
in  the  United  States  Circuit  Court  of  Appeals  that  said  ma- 
chine was  practical  and  operative;  that  the  proofs  taken  in 
said  cause  showed  that  Felt  had  made  the  invention  described 
in  said  letters  patent,  and  a  full-sized  working  model  incor* 
porating  said  working  invention,  during  the  year  1890,  and 
failed  to  show  the  valid  reasons  that  actually  existed  for 
Felt's  failure  to  put  said  machine  on  the  market,  or  to  make 
application  fbr  a  patent  on  said  invention  during  the  eight 
years  intervening  between  the  date  of  the  invention  and  the 
date  of  his  application  for  letters  patent  on  said  invention. 
The  plaintiff  was  advised  by  its  counsel  and  believed  that  ab- 
sence of  proof  upon  this  point  constituted  no  proof  of  aban- 
donment; that  consequently  plaintiff  did  not  show,  as  it 
might  have  done,  that  said  Felt  was  almost  constantly  en- 
gaged during  said  eight  years  in  the  attempt  to  raise  funds 
to  get  his  said  invention  on  the  market,  and  to  raise  the  sum 
of  over  $500  which  was  necessary  to  pay  for  the  preparation 
of  the  application  for  said  patent,  and  to  pay  the  government 
fees  therefor,  and  that  he  had  been  unable  to  do  so ;  and  that 
he  had  not  abandoned  said  invention  during  the  interval  be- 
tween the  date  of  the  invention  and  the  date  of  application 
for  the  patent ;  that  the  United  States  Circuit  Court  in  said 
suit  against  the  Universal  Adding  Machine  Company  heM 
that  the  defense  of  abandonment  of  the  invention  had  not 
been  made  out.  (Stricken  as  irrelevant,  redundant  and  im- 
material, and  as  being  a  collateral  attack  upon  a  judgment 
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and  all  attempt  to  impeach  judicial  proceedings  and  the  re- 
sult thereof.) 

**  (26)  Plaintiff  further  avers  that,  pursuant  to  the  plan 
of  the  Burroughs  Adding  Machine  Company  to  accept  all  the 
benefits  of  the  decree  of  the  United  States  Circuit  Court  and 
then  cause  said  decree  to  be  reversed,  if  possible,  Burroughs 
Adding  Machine  Company,  through  its  said  counsel,  Edward 
Rector,  prepared  and,  on  April  16,  1906,  filed  in  the  United 
States  Circuit  Court  of  Appeals,  to  which  court  said  Univer- 
sal Adding  Machine  Company  had  taken  said  decree  on  ap- 
peal, a  brief  attacking  the  validity  of  said  Felt  patent,  and 
that  said  brief  was  filed  in  said  cause  in  which  Universal 
Adding  Machine  Company  was  appellant  and  plaintiff  here 
appellee,  and  was  filed  over  the  objection  of  Comptograph 
Company,  and  asserted  various  positions  hostile  to  the  valid- 
ity of  the  Felt  patent;  among  others,  that  the  said  model  of 
*  1890  was  impractical,  and  incapable  of  useful  operation,  and 
was  an  abandoned  experiment;  that,  by  reason  of  the  aver- 
ments of  the  amended  answer  of  the  Universal  Adding  Ma- 
chine Company  in  the  lower  court,  it  was  not  open  to  the 
Universal  Adding  Machine  Company  to  make  the  defense 
that  said  machine  of  1890  was  an  abandoned  experiment  or 
incapable  of  useful  operation ;  that  said  brief  stated  as  a  fact 
that  said  Felt  had  done  nothing  with  said  invention  between 
1890,  and  1898,  which  statement  was  contrary  to  the  fact, 
and  was  only  supported  by  the  absence  of  proof  upon  the 
point  in  the  record ;  that  said  brief  sided  substantially  with 
the  appellant  in  that  case — the  Universal  Adding  Machine 
Company;  that  said  brief  made  false  assertions  of  matters 
of  alleged  fact  that  would  have  been  material  to  the  issues  if 
true,  that  did  not  appear  in  the  record,  and  that  were  adverse 
to  the  contentions  and  interests  of  the  Comptograph  Com- 
pany and  to  its  case  on  said  appeal.  That  said  brief  mani- 
fested a  desire  on  the  part  of  the  Burroughs  Adding  Machine 
Company  to  have  said  Felt  patent  declared  invalid;  that  it 
insisted  upon  points  of  alleged  invalidity,  not  insisted  upon 
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by  the  appellant,  Universal  Adding  Machine  Company. 
(Stricken  as  irrelevant^  redundant  and  immaterial,  and  as 
being  a  collateral  attack  upon  a  judgment,  and  an  attempt 
to  impeacli  judicial  proceedings  and  the  result  thereof.) 

**(28)  That  Burroughs  Adding  Machine  Company  took 
no  part  in  the  trial  or  proceedings  in  said  cause  in  the  United 
States  Circuit  Court  or  in  the  United  States  Circuit  Court 
of  Appeals  except  as  herein  stated.  (Stricken  as  irrelevant, 
redundant,  and  immaterial.)'' 

There  seems  to  be  no  argument  on  the  striking  of  this 
paragraph. 

"(35)  Plaintiff  further    avers    that,    in    March,  1910, 

plaintiff  brought  suit  for  infringement  of  said  claims  one, 

two  and  four  of  said  Felt  patent  against  said  Adder  Machine 

Company,  a  corporation  organized  and  existing  unjder  the 

laws  of  Pennsylvania;    that    said  suit  last  mentioned  was 

brought  in  the  United  States  Circuit  Court  for  the  District 

of  Columbia;  that  said  Adder  Machine  Company  answered 

the  bill   in    the   said  cause,  and  testimony  had  been  taken 

therein  prior  to  the  institution  of  this  suit.    TJiat  the  plain- 

tiff  herein  has  necessarily  expended  in  the  prosecution  of  said 

suits  against  The  Adder  Machine  Company  of  New  Jersey 

and  Adder  Machine  Company  of  Pennsylvania  (on  account 

of  infringement  of  claims  one,  two  and  four  of  said  Felt  pat- 

ent)  more  than  $6,000.    (Part  in  Italic  stricken  as  irrelevant, 

redundant,  and  immaterial.)" 

All  the  foregoing  matters  were  stricken  August  10,  1914. 
Appellant's  counsel  present  15  points  in  support  of  the  errors 
assigned.  Of  these  15  points,  all  of  the  first  14,  except  the 
7th  and  8th,  attack  directly  or  indirectly  the  ruling  of  the 
court  in  striking  parts  of  the  amended  fourth  count;  one, 
the  15th,  calls  in  question  the  ruling  of  the  trial  court  in  sus- 
taining  the  defendant's  demurrer  to  that  count  The  por- 
tions of  the  fourth  count  which  were  stricken  solely  upon  the 
ground  that  they  were  irrelevant,  redundant,  or  immaterial, 
are  those  contained  in  Paragraphs  4,  6,  and  a  part  of  10,  a 
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part  of  14,  and  35  (also  24  and  28,  but  as  to  these  two  they 
are  not  argued),  and  ai*e  covered  by  appellant's  points  9, 
10  and  13. 

The  portions  of  the  count  which  were  stricken  on  the 
ground  that  they  seek  to  vary  the  terms  of  a  written  contract, 
are  those  contained  in  Paragraphs  8  and  9  (and  37^^,  which 
will  be  referred  to  later),  and  are  covered  by  appellant's 
points  6,  11  and  12. 

Those  parts  which  were  stricken  upon  the  ground  that 
they  are  and  constitute  a  collateral  attack  upon  a  prior  judg- 
ment, are  those  contained  in  Paragraphs  25  and  26,  and  are 
covered  by  appellant's  points  1,  2,  3  and  14. 

Other  points  in  appellant's  brief  relate  to  rules  of  inter- 
pretation and  argument,  seeking  to  substantiate  its  claim 
that  the- clause  of  the  contract  saying  that  if,  as  a  final  result 
of  the  test  suit  or  any  subsequent  litigation  upon  the  patent 
in  question,  **said  letters  patent  shall  be  declared  invalid," 
the  defendant  **  shall  have  the  right  to  surrender  this  agree- 
ment and  license  and  be  relieved  of  any  further  obligations 
thereunder,"  does  not  mean  that  the  defendant  shall  have 
the  right  to  surrender  the  contract,  and  shall  be  relieved  of 
all  further  obligations,  but  that,  unless  said  company  exer- 
cises its  right  to  surrender  the  contract,  it  shall  not  be  re- 
lieved of  any  obligations  thereunder.  So  that,  in  determin- 
ing the  questions  presented,  we  think  they  may  be  grouped 
substantially  as  above  indicated. 

1.  Section  3618,  Code,  1897,  prdvides  for  striking  irrele- 
vant and  redundant  matter  from  pleadings  on  motion,  and  it 
has  been  held  that  irrelevant  or  immaterial  matter  is  any- 
thing stated  in  a  pleading  which,  if  estab- 
'  relevant  and"      lishcd  on  the  trial,  would  not  entitle  the  party 

redundant  mat-    .  -j    i  •        •         ix   •    •  xi  t   ^    j 

ter:  motion  to     to,  or  aid  him  in  obtaining,  the  relief  de 

strike.  '  ®' 

manded,  or  sustain  the  defense  pleaded ;  aiul 
that  a  party  is  aggrieved  in  having  to  answer  a  pleading  con- 
taining such  matter.    Johns  v.  Paitee,  55  Iowa  665.     See  also 


J 
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Specht  V.  Spangenberg,  70  Iowa  488 ;  WUliams  v.  WiUiams, 
115  Iowa  520. 

2.    Referring  now  to  Paragraphs  4,  6,  and  parts  of  14 
and  35,  which  were  Stricken.    It  is  thought  that  the  aver- 
ments of  Paragraph  4  arc  proper  to  be  considered  in  the  in- 
terpretation of  the  contract,  and  that  it  set 

2.  Pleading  :  mat-        ^   xt_        •  x  i      j»  x     xt 

ters  provable      out  the  circumstances  leading  up  to  the  exe- 

without  plead-  •  «     *  11  1. 

inK.circum-       cutiou  of  the  coutract;  that  the  purpose  of 

stances  preced- 

mot^nV<>8triK    ^^®  allegation  in  Paragraph  6  is  to  show  the 

condition  of  the  subject-matter  with  refer- 
ence to  the  interpretation  to  be  put  upon  Section  7  of  the 
contract;  and  that  the  portions  of  14  and  35  which  were 
stricken  should  not  have  been  expunged,  because  the  aver- 
ments thereof  show  that  plaintiff  was  performing  its  obliga- 
tion in  good  faith,  but  show  also  the  unreasonableness  of  de- 
fendant's construction  that  the  contract  obligated  plaintiff  to 
keep  on  suing  infringers,  without  a  corresponding  obligation 
on  the  defendant  either  to  surrender  the  license  or  to  con- 
tinue to  pay  royalties.  But  as  to  the  fourth  paragraph,  we 
thhik  that,  even  if  the  plaintiff  had  the  right  to  offer  proof 
of  the  facts  there  alleged  in  order  to  apprise'  the  court  of  the 
situation  of  the  parties  when  the  contract  was  made,  the  ab- 
sence of  such  allegation  would  not  have  prevented  it  from 
doing  so,  had  the  evidence,  when  offered,  been  regarded  by 
the  court  as  helpful. 

There  is  some  discretion  in  the  trial  court  in  these  mat- 
ters, and  we  think  no  prejudice  could  result  from  striking 
these  allegations,  even  though  it  be  conceded  that,  strictly 
speaking,  the  allegations  should  not  have  been  stricken.  What 
has  been  said  applies  substantially  to  the  allegations  in  Para- 
graph 6.  As  to  parts  of  14  and  35,  it  nowhere  appears  that 
defendant  makes  any  claim  that  plaintiff  was  not  performing 
its  obligations  under  the  contract  in  good  faith.  It  was  plain- 
tiff's duty  to  do  that,  and  the  costs  of  litigation  or  the  amount 
expended  by  plaintiff  in  undertaking  to  establish  the  validity 
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of  the  patent,  as  it  had  contracted  to  do,  constitute  no  ele- 
ment of  damage  recoverable  in  the  suit  at  bar. 

3.  Bef  erring  now  to  the  allegations  which,  it  is  claimed 
by  defendant,  seek  to  vary  the  terms  of  a  written  contract, 
which  allegations  are  contained  in  Paragraphs  8,  9  and  37  V^. 

This  is  one  of  the  p<»nts  strongly  urged  by 

^'  roi'asaSecSnff    appellant;  but,  in  our  opinion,  there  was  no 

nSinaf^Sego.    error  in  sustaining  the  motion  to  strike  as  to 

tiations :  er-  , ,  .  , . 

roneouacon-         tnlS  matter. 

unambiguow  The  substaucc  of  the  averment  in  Para- 

words. 

graph  8  is  that,  during  the  negotiations,  and 
before  the  execution  of  the  contract,  the  attorney  for  defend- 
ant's assignor  advised  plaintiff,  in  writing  and  by  letter,  as 
we  understand  it,  that  the  option  in  Paragraph  7  of  the  con- 
tract must  be  left  to  the  assignee,  as  to  whether,  in  the  event 
the  patent  should  be  declared  invalid,  it  should  surrender 
the  contract  or  continue  to  pay  royalty;  and  Paragraph  9 
alleges  that  plaintiflE  executed  the  contract  relying  upon  such 
interpretation.  Paragraph  37^2  niay  be  considered  in  this 
same  connection,  and  relates  to  the  understanding  of  the 
parties,  and  is  as  follows: 

**  (371/^)  And  the  plaintiff  further  avers  that  the  proper 
construction  of  said  agreement  and  license  is  that  the  licensee 
thereby  agreed  to  pay  royalties  on  all  adding  machines  em- 
ploying transversely  movable  wide-frame  paper  carriages 
which  should  be  manufactured  by  the  licensee  prior  to  Jan- 
uary 1,  1906,  and  also  upon  those  manufactured  by  the  li- 
censee after  any  final  judicial  decision  or  decree  declaring 
said  patent  invalid,  and  prior  to  the  surrender  of  said  a^ee- 
ment  and  license;  and  that  said  American  Arithmometer 
Company  so  understood  said  agreement  and  license,  and  had 
recuson  to  believe,  and  did  believe,  at  the  time  said  agreement 
and  license  was  executed,  that  the  licensor,  Comptograph 
Company,  so  understood  said  agreement  and  license,  and  that 
said  Comptograph  Company  did  so  understand  said  agree- 
ment and  license  at  the  time  of  its  execution.     (This  is  the 
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amendment  of  November  30,  1914.  It  was  stricken  on-  De- 
cember 28,  1914,  as  irrelevant,  redundant,  immaterial  and  in- 
competent, and  as  se^ng  to  interpret  and  vary  the  terms  of 
a  written  instrament.) " 

It  is  not  claimed  by  appellant  that  there  was  any  fraud, 
accident  or  mistake  in  drawing  the  contract,  and  no  reforma- 
tion is  asked.  Plaintiff's  claim  is  that  these  matters  are 
proper  to  be  considered  in  the  interpretation  of  the  contract. 
This  might  be  so,  if  there  was  ambiguity  in  the  contract  But 
it  will  be  seen  later  that  there  is  no  ambiguity. 

Appellee  contends  that  this  letter  or  writing,  being  a 
part  of  the  negotiations  leading  up  to  the  contract,  is  merged 
in  the  contract,  and  that  the  provisions  of  the  contract  are 
plain,  and  that  to  admit  such  evidence  would  vary  the  terms 
of  the  writing.  Although  there  are  exceptions  to  the  general 
rule  (but  the  plaintiff  has  not  brought  itself  within  any  of 
the  exceptions)  that,  in  the  absence  of  fraud,  accident  or  mis- 
take, parol  contemporaneous  eviden(^e  is  inadmissible  to  con- 
tradict or  vary  the  terms  of  a  written  instrument  (1  Green- 
leaf,  Ev,,  Sec.  295  [Lewis  Ed.] ;  Taylor  v.  Trulock,  55  Iowa ' 
448-450),  in  the  instant  case,  there  is  no  claim  that  the  letter 
or  writing  was  a  part  of  the  contract.  As  said  in  Oongower 
V.  Equiidble  Mui.  L.  &  E.  Assn.,  94  Iowa  499,  in  the 
absence  of  fraud,  accident  or  mistake,  a  contract  is  to  be 
understood  by  the  language  employed  therein,  and  not 
according  to  the  views  of  its  meaning  intended  by  the  person 
who  drew  it.  See,  also,  Kelly  v,  Chicago,  M.  &  St.  P.  B.  Co., 
93  Iowa  436-445.  Mt.  Vernon  Stone  Co.  v.  SJieely,  114  Iowa 
813,  316. 

In  considering  the  admissibility  of  parol  evidence,  in  the 
form  of  written  letters,  to  aid  in  the  construction  of  a  con- 
tract, the  Supreme  Court  of  Illinois,  where  this  contract  was 
drawn,  stated  the  rule  this  way: 

**We  cannot  see  that  these  letters  were  material  as  they 
referred  to  transactions  prior  in  date  to  any  of  the  items  in 
the  bill  of  particulars  attached  to  the  declaration,  and,  so 
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far  as  they  had  reference  to  matters  affected  by  the  contract 
of  July  1,  1886,  their  contents  were  merged  into  and  sup- 
planted by  that  contract.  When  parties,  after  whatever  pre- 
vious preparation,  reduce  their  agreement  to  writing,  such 
written  agreement  is  'the  final  consummation  of  their  nego- 
tia,tion,  and  the  exact  expression  of  their  purpose.'  What 
ha^  preceded  it,  if  not  incorporated  into  it,  is  regarded 
as  intentionally  rejected."  Graham  v.  Sadlier,  165  111.  95, 
98  (46  N.  E.  221). 

It  is  the  province  and  duty  of  the  court  to  construe  a 
written  contract,  and  it  should  be  construed,  if  possible,  so 
as  to  give  effect  to  all  of  its  parts.  It  seems  that  the  parties 
to  this  action  were  in  dispute  as  to  its  proper  interpretation, 
and  that  they  did  not  act  upon  either  the  plaintiff's  or  de- 
fendant's interpretation  of  it.  However  this  may  be,  we  un- 
derstand the  law  to  be  that,  where  the  parties  to  an  agree- 
ment have  acted  upon  a  certain  interpretation  of  it,  this  in- 
terpretation will  not  be  followed  by  the  courts  where  the 
contract  is  not  ambiguous,  since  a  construction  contrary  to 
the  plain  meaning  of  the  instrument  is  necessarily  erroneous, 
and  the  parties  are  not  bound  by  their  erroneous  construc- 
tion of  it  Spencer  v,  MUUsack,  52  Iowa  31;  also  Railroad 
Co.  V.  Trimble,  10  Wall.  (77  U.  S.)  367.  But  where  there  is 
doubt  as  to  the  proper  construction  of  an  instrum^it,  the 
construction  put  upon  it  by  the  parties  is  aititled  to  consid- 
eration.   Railroad  Co.  v,  Trimble,  supra. 

A  written  instrument  is  ambiguous  only  when  found  to 
be  of  uncertain  meaning  by  persons  of  competent  skill  and 
information.    1  Greenleaf  on  Ev.  (Lewis  Ed.),  Sec.  298. 

Section  4617  of  the  Code,  1897,  provides  that,  when  the 

4 

terms  of  an  agreement  have  been  intended  in  a  different  sense 

by  the  pairties  to  it,  that  sense  is  to  prevail  against  either 

4  Contracts-        party  in  which  he  had  reason  to  suppose  the 

JS{JiiiSS5vg*con-    other  party  understood  it;  but  it  has  been 

!i3S*i?oM8':       held  under  this  that  the  statute  cannot  be 

u  e  ru  e.        invoked  to  show  that  a  written  contract  was, 
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according  to  the  understanding  and  intent  of  the  parties,  to  be 
performed  in  a  way  different  from  that  expressed  in  the  con- 
tract itself.  Walker  v.  Manning,  6  Iowa  519.  The  statute 
does  not  apply  to  agreements  which  are  plain  and  unambigu* 
ousy  but  only  to  such  as  are  susceptible  of  different  construc- 
tions. Eouss  V,  Creglow,  103  Iowa  60.  If  the  contract  is 
clear  and  explicit,  the  statute  does  not  apply.  There  must  be 
some  amlHguity  in  the  conti'aet  itself.  Peterson  v.  Modem 
Brotherhood  of  Am.,  125  Iowa  562;  Inman  Mfg.  Co.  v.  Cereal 
Co.,  133  Iowa  71.  What  is  here  said  in  regard  to  the  princi- 
ple that  a  motion  to  strike  is  the  proper  remedy,  applies  to 
the  other  portions  stricken. 

4.  Turning  now  to  the  construction  of  the  contract,  it  is 
thought  by  appellant  that  the  opinion  of  the  lower  court  in  re- 
gard to  this  matter  was  influenced  by  the  erroneous  concep- 
tion that  a  patent  which  has  been  adjudged  invalid  by  a  court 
of  last  resort  is  invalid  as  to  everybody,  and  therefore  worth- 
less, and  that  no  one  would  be  willing  to  contract  for  the  pay- 
ment of  royalties  for  such  a  patent.  And  it  is  argued  by 
appellant  that  this  misconeeption  was  the  basis  of  the  court's 
view  that  Section  7  of  the  contract  meant  that  the  licensee 
shoold  be  relieved  from  the  payment  of  royalties,  even  if  it 
did  not  surrender  the  license.  They  contend  that  a  patent 
suit  is  a  proceeding  in  personam,  and  not  in  rem,  and  cite 
cases  holding  that  a  decree  declaring  the  invalidity  of  the 
patent  is  not  a  proceeding  in  rem,  and.  does  not  prevent  the 
same  or  a  different  plaintiff  from  prosecuting  a  suit  against 
another  defendant,  and  establishing  its  validity  upon  differ- 
ent or  even  the  same  evidence. 

And  they  say  that,  consequently,  a  patent,  thougk  de- 
clared invalid  by  one  or  more  courts,  may  be  of  great  value. 
This  may  be  so,  under  scnne  circumstances;  but  the  trouble 
with  appellant's  contenti<m  at  this  point,  as  applied  to  the 
facts  of  the  instant  caAO,  is,  it  seems  to  us,  that,  by  the  temis 
of  the  contract,  plaintiff  was  to  bring  a  test  case  to  determine 
whether  the  patent  in  question  was  valid  or  invalid)  ilnd  by 
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the  terms  of  the  contract,  the  pa5rmeiit  of  said  royalties  by 

defendant  was  made  to  depend  on  the  question  as  to  whether 

the  patent  waa  valid.    Such  a  suit  was  prosecuted,  in  which 

it  was  finally  determined  that  the  patent  was  not  valid. 

The  contract  seems  to  have  been  carefully  drawn.  It  was 
settling  a  controversy  of  long  standing,  which  involved  large 

interests.  As  written,  it  undoubtedly  expressed  the  real  in- 
tention of  the  parties.    Paragraph  7  of  the  contract  recites: 

''This  contract  is  based  upon  the  assumption  that  the 
aforesaid  letters  patent  are  good  and  valid  in  law,  and  that 
they  can  be,  and  will  be  sustained  by  the  courts,  and  given  a 
construction  which  will  secure  to  the  parties  hereto  a  sub- 
stantial monopoly  of  the  manufacture,  use,  and  sale  of  all 
adding  machines  employing  transversely  movable  wide- 
frame  paper  carriages." 

To  obtain  the  objects  above  expressed,  to  settle  a  pending 
controversy  as  to  a  claimed  infringement  of  the  patent,  and 
to  provide  the  terms  and  conditions  under  which  royalties 
should  be  paid,  the  contract  provided  for  three  things: 

1.  To  settle  the  claim  of  infringement  of  the  patent 
prior  to  January  1,  1904.  For  this  claim  of  infringement, 
the  defendant  paid  $12,209,  $5,000  cash  down,  and  $7,209 
thereafter,  as  provided  for  by  the  contract;  and  the  first 
proposition  covered  by  the  contract  was  finally  settled  and 
determined  by  the  defendant's  paying  the  sum  stipulated. 

2.  Pending  a  test  case  as  to  the  validity  of  the  patent, 
which  plaintiff  undertook,  by  action  in  court,  to  sustain,  and 
covering  a  period  of  two  years,  from  January  1,  1904,  to  De- 
cember 31,  1905,  a  period  which  was  considered  sufficient  to 
determine  the  test  case,  the  defendant  agreed  to  pay  the  sum 
of  $1.00  per  machine  manufactured  during  said  period,  fur- 
ther agreeing  that  a  minimum  sum  of  $10,000  should  be  paid 
before  the  conclusion  of  the  test  case,  of  which  the  $5,000 
paid  upon  the  signing  of  the  contract  should  be  a  part.  (Par- 
agraph 5  of  contract.)  As  a  matter  of  fact,  there  were  paid 
as  royalties,  prior  to  December  31,  1905,  $12,209  (including 
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the  advance  payment  of  $5,000  above  mentioned),  which  paid 
in  fall  the  first  two  conditions  under  which  compensation  was 
to  be  paid. 

3.  The  third  right  granted,  as  expressed  in  the  language 
of  the  contract,  was  as  follows: 

"Par.  2.  Said  first  party  hereby  grants  to  the  said  sec- 
ond party  and  its  successors  and  assigns,  from  and  after  Jan- 
uary 1,  1904,  the  sole  and  exclusive  right,  license  and  privi- 
lege (except  as  hereinafter  specified)  to  manufacture,  use  and 
sell  machines  embodying  the  invention  described  and  claimed 
in  the  aforesaid  letters  patent  throughout  the  United  States 
and  the  territories  thereof,  and  Canada,  and  for  export  to 
other  foreign  countries,  for  the  full  term  of  said  letters  pat- 
ent, and  any  extension  or  re-issue  thereof  which  may  be  here- 
after granted." 

The  contract  then  expressly  stated  what  the  plaintiff  must 
do  to  earn  additional  compensation. 

It  was  provided  in  Paragraph  3  of  the  contract : 

''Said  first  party  agrees  to  promptly  bring  suit  upon 
said  letters  patent  against  existing  and  future  infringers 
thereof,  and  to  diligently  and  vigorously  prosecute  such  suit 
or  suits  to  a  final  determination,  for  the  purpose  of  judicially 
determining  the  scope  and  validity  of  said  letters  patent  and 
of  suppressing  infringements  thereof  and  securing  a  monop- 
oly of  said  invention  to  the  parties  hereto.'* 

And,  as  emphasizing  the  object  to  be  attained  by  the  par- 
tieSy  and  the  conditions  upon  which  plaintiff  was  to  be  enti- 
tled to  any  further  or  additional  compensation,  other  than 
what  had  already  been  paid  and  provided  for,  Paragraph  7 
of  the  contract,  before  set  out,  states: 

''This  contract  is  based  upon  the  assumption  that  the 
aforesaid  letters  patent  are  good  and  valid  in  law, ' '  etc. 

The  consideration  which  appellant  seeks  to  recover  in 
this  controversy  is  based,  according  to  the  terms  of  the  con- 
tract, upon  the  plaintiff's  having  a  valid  patent,  which  by  a 
final  adjudication  should  be  sustained,  and,  as  a  result  of 
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such  final  adjudication,  a  monopoly  of  the  manufacture,  use 
and  sale  of  plaintiff's  claimed  patent  would  be  preserved  *'for 
the  full  term  of  said  letters  patent,  and  any  extension  or  re- 
issue thereof  which  may  be  hereafter  granted.'* 

The  appellant  has  failed  to  perform  the  conditions  upon 
which  it  would  be  entitled  to  this  additional  compensation. 

In  the  following  cases,  the  only  ones  in  which  the  validity 
of  this  patent  has  been  involved,  the  patent  has  been  held 
invalid.  See  Universal  Adding  Mack.  Co,  v.  Campiograph 
Co,,  146  Fed.  981  (C.  C.  A.) ;  Compiograph  Co.  v.  Adder 
Much.  Co.,  41  App.  D.  C.  427.  As  a  result  of  these  decisions, 
the  plaintiff's  patent  is  invalid,  and  it  did  not  ci^te  a  mo- 
nopoly. In  other  words,  the  defendant,  after  these  decisions 
were  rendered,  received  no  right  nor  benefit  from  the  contract 
herein  sued  on. 

The  grant  in  the  license  contract,  in  terms,  was  *'for  the 
full  term  of  said  letters  patent,  and  any  extension  or  re-issue 
thereof  which  may  be  hereafter  granted,"  and,  as  hereinbe- 
fore stated,  the  contract  was  ''based  upon  the  assumption 
that  the  aforesaid  letters  patent  are  good  and  valid  in  law," 
and  "will  secure  to  the  parties  hereto  a  substantial  monopoly 
of  the  manufacture,  use  and  sale  of  all  adding  machines  em- 
ploying transversely  movable  wide-frame  paper  carriages." 

This  grant  was  without  condition  or  limitation.  It  was 
absolute,  and  for  the  life  of  the  patent  The  additional  price 
to  be  paid  was  contingent,  conditicmed  upon  the  validity  of 
the  patent  and  the  establishment  of  a  monopoly. 

This  contract,  so  far  as  consideration  is  concerned,  is 

separable.    The  consideration  that  has  been  earned  has  been 

6  Contracts-        paid.    This  lawsuit  is  to  coUcct  a  considera- 

se^Siec?n-     t^^n  that  has  not  been  earned,  and,  by  the 

tracts.  express  terms  of  the  contract,  is  not  due. 

Judge  Sanborn,  in  the  case  of  Compiograph  Co.  v.  Bur- 
rougTis  Adding  Machine  Co.,  175  Fed.  792,  construed  this 
contract  in  an  action  between  these  same  parties.  Construing 
the  contract  now  in  controversy,  Judge  Sanborn  said : 
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"The  proper  construction  of  the  license  contract  I  think 
is  that  the  $5,000  paid  down  was  for  a  release  of  any  possible 
damages  and  profits  on  adding  machines  made  by  the  licensee 
np  to  a  time,  coincident  substantially  with  the  making  of  the 
contract,  and  that  the  agreement  to  pay  a  dollar  a  machine 
after  that  time  pending  the  first  suit  to  test  the  patent,  but 
not  later  than  December  31,  1905,  if  the  suit  should  be 
decided  after  that  date,  was  the  consideration  for  the  license 
to  make,  use,  and  sell  the  patented  invention  from  January 
1,  1904,  to  the  end  of  the  patent  term." 

And,  in  construing  the  provisions  providing  for  addi- 
tiimal  compensation,  Judge  Sanborn  said : 

''Therefore  this  grant  of  the  right  to  make,  use,  and 
sell  was  made  for  the  payments  made  up  to  December  31, 
1905.  The  sum  to  be  paid  was  its  consideration.  In  a  certain 
enrent  the  price  was  to  inerease;  in  another  to  remain  as  it 
was.  Thus  the  price  was  contingent,  not  the  grant  itself. 
That  was  to  remain  vested  forever,  whatever  might  happen 
to  the  lawsuit.  The  patent  estate  or  right  which  the  licensee 
bought  and  paid  for  was  by  no  means  contingent  or  condi- 
tional, but  vested  and  absolute.  No  condition  whatever,  sub- 
sequent or  otherwise,  attached  to  it  AH  that  was  conditional 
was  the  price  to  be  paid  for  the  transferred  property  right. 
.  .  .  The  title  to  the  invention  had  passed,  at  a  certain 
priee.  That  price,  it  is  true,  was  subject  to  change,  upon  the 
contingency  of  the  patent  being  sustained.  If  that  event  did 
not  happen,  both  title  and  price  were  to  remain  the  same. ' ' 

The  trial  court  followed  these  decisions,  and,  we  think, 
properly  so. 

If  the  foregoing  construction  is  not  correct,  then  the  de- 
f^idant  would  be  placed  in  the  position  of  paying  a  substantial 
royalty  for  the  use  of  a  patent  that  has  been  held  invalid; 
in  other  words,  the  construction  contended  for  by  the  appel- 
lant would  require  tht  appellee  to  pay  out  large  sums  without 
having  received  any  benefit  or  consideration  therefor. 

Vol.  179  Ia.— 8 
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In  this  last  named  case,  on  December  29,  1909,  the  U.  S. 
Circuit  Court,  District  Judge  Sanborn  presiding,  sustained 
defendant's  demurrer  to  complainant's  bill,  praying  cancel- 
lation of  the  contract  of  January  20,  1904,  declared  on  in 
the  case  at  bar,  the  court  construing  and  interpreting  the 
meaning  and  language  of  the  contract.  This  is  the  case 
which  rules  the  case  at  bar,  if  not  under  the  doctrine  of  res 
ad  judicata,  as  an  authority  of  such  direct  and  persuasive 
a  character  as  to  have  the  force  of  a  prior  adjudication. 

In  Comptograph  Co.  v.  Burroughs  Adding  Machine  Co. 
(C.  C),  183  Fed.  321,  the  last  case  before  referred  to  and 
the  case  between  the  same  parties,  in  175  Fed.  787,  were 
affirmed.  In  January,  1911,  petitions  for  writs  of  certiorari 
were  denied  by  the  Supreme  Court  of  the  United  States. 
219  U.  S.  586  (55  L.  Ed.  347).  Van  Dyke  v.  Doughty 
(Mich.),  140  N.  W.  627,  has  some  bearing. 

5.     It  is  next  contended  by  appellant  that,  when  the 

licensee,  the  Burroughs  Adding  Machine  Company  accepted 

and  used  the  benefits  of  the  decree  of  the  United  States 

6  Contracts  •        Circuit  Court  establishing  the  validity  of  the 

^^t  f  Sar'ilS    Felt  patent,  believing  the  patent  invalid,  and 

accepta^e  of'      that  the  decree  would  be  reversed,  and  intend- 

beneflu :  effect    j^^  ^  assist  in  bringing  about  the  reversal, 

the  condition  upon  which  the  licensee  was  to  become  liable 
for  the  ten-dollar  royalty  was  thereby  converted  into  a  mere 
warranty  of  the  licensor  that  the  patient  would  be  sustained 
on  appeal.  The  licensee  thereby  became  liable  for  the  ten- 
dollar  royalty  following  the  reversal,  ajid  the  licensee's  rem- 
edy became  a  mere  right  of  counterclaim  for  damages,  if  any, 
it  suffered  by  the  failure  of  the  licensor  to  maintain  the  decree 
on  appeal.  This  results  from  the  doctrine  that,  where  a  con- 
dition has  been  performed  in  a  substantial  part,  and  the 
benefits  of  such  performance  are  accepted  by  the  beAeficiarj'- 
of  the  promise,  with  the  knowledge  that  the  condition  is  not 
being  fully  performed,  the  condition  loses  its  character  as  a 
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condition,  and  becomes  a  mere  warranty,  affording  no  defense 
to  an  action,  but  giving  only  a  right  to  counterclaim  for 
damages  (citing  eases). 

The  condition  upon  which  the  Burroughs  Adding  Ma- 
chine Company  was  obligated  by  the  contract  declared  on  to 
pay  royalties  to  the  Comptograph  Company  after  December 
31,  1905,  is  a  condition  precedent,  and  the  obligation  of  the 
former  to  pay  royalties  after  said  date  depended  upon  the 
fulfillment  of  the  condition.  It  was  not  fulfilled,  and  never 
can  be  fulfilled. 

Says  Mr.  Judah  P.  Benjamin,  in  his  famous  treatise : 

'^Although  a  man  may  refuse  to  perform  his  promise 
till  the  other  party  has  complied  with  a  condition  precedent, 
yet,  if  he  has  received  and  accepted  a  substantial  part  of 
that  which  was  to  be  performed  in  his  favor,  the  condition 
precedent  changes  its  character  and  becomes  a  warranty, 
or  independent  agreement,  affording  no  defense  to  an  action, 
but  giving  right  to  a  [counterclaim]  for  damages.  The  rea- 
son is,  that  it  would  be  unjust  under  such  circumstances  that 
a  party  who  has  received  a  part  of  the  consideration  for 
which  he  bargained  should  keep  it  and  pay  nothing  because 
he  did  not  receive  the  whole."  Benjamin  on  Sales  (6th  Ed.), 
Sec*  564. 

But  he  adds:  v 

^' Apart  from  this  modification  of  the  principle^  .  •  . 
the  rule  is  very  general  and  uniform  that  the  condition 
precedent  must  be  fully  and  strictly  performed  before  the 
party  on  whom  its  fulfillment  is  incumbent  can  call  on  the 
other  to  comply  with  his  promise."  Benjamin  on  Sales  (6th 
Ed.),  Sec.  565. 

The  condition  referred  to  by  appellant  is  that,  if  the 
test  suit  which  the  plaintiff  agreed  promptly  to  bring  and 
to  prosecute  to  final  determination,  failed  to  sustain  the  Felt 
patent,  and  thus  secure  to  the  parties  a  patent  monopoly  of 
the  patented  invention,  the  defendant  would  be  relieved  of 
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all  obligations  to  pay  royalties  after  December  31,  1905.  The 
test  suit  was  brought,  and  final  deitermination  of  it  had 
on  August  11, 1906.  This  final  determination  held  the  patent 
to  be  void.  As  stated,  the  plaintiff  now  claims  that  the  con- 
dition was  converted  into  a  warranty  or  was  waived,  either 
of  which  would  relieve  plaintiff  from  its  failure  to  fulfill  the 
conditions,  and  would  bind  the  defendant  to  continue  to  pay 
royalties,  notwithstanding  the  written  contract.  The  allega- 
tions of  the  amended  fourth  count  which  set  out  the  acts  and 
conduct  of  the  defendant  and  its  general  counsel,  relied  upon 
by  plaintiff,  are  substantially  these: 

Paragraph  18  alleges  that,  when  the  contract  of  January 
20,  1904,  was  signed,  sealed  and  delivered,  the  plaintiff  was 
advised  by  its  counsel  and  believed,  and  ever  since  has 
believed,  that  the  Pelt  patent  was  good  and  valid  in  law,  but 
that  Mr.  Rector  considered  it  bad,  and  so  advised  defendant's 
officers;  that  Mr.  Rector,  who,  ever  since  the  organization  of 
the  defendant,  in  January,  1905,  has  been  a  director  and 
the  general  counsel  of  the  defendant  corporation,  has  always 
been  of  this  belief. 

Paragraph  19  alleges  that  Mr.  Rector  attended  the  trial 
of  the  **te8t''  suit  in  the  nisi  pritis  court  before  Judge  Kohl- 
saat,  and  that,  from  what  he  then  learned,  he,  and  through 
and  by  him  the  defendant,  became  convinced  that  the  Koblsaat 
decree  sustaining  the  patent  was  erroneous,  and  ought  to  be, 
could  be  and  would  be  reversed  upon  appeal ;  and  that,  if  it 
were  reversed  and  the  Pelt  patent  declared  void  upon  appeal, 
the  defendant  would  be  released  from  the  payment  of  a  lot 
of  money  by  way  of  royalties  under  the  contract  of  January 
20,  1904;  but  that,  pending  the  appeal,  it  would  be  a  good 
thing  to  make  capital  out  of  the  Kohlsaat  decinon  by  fright- 
ening off  competitors  with  threats  of  infringement  suits. 

In  Paragraphs  20,  21  and  22,  the  plaintiff  says  that,  by 
means  of  ** newspaper  ads.,"  ** circulars"  and  ''post  cards," 
the  defendant  announced  the  Kohlsaat  decision  to  the  world, 
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thus  terrorizing  competing  adding  machine  makers,  and  less- 
ening Gompetition;  that,  by  means  of  the  Kohlsaat  decision, 
aided  by  ite  campaign  of  publicity,  the  defendant  was  greatly 
benefited;  that  the  reversal  of  the  Kohlsaat  decision  by  the 
United  States  Circuit  Court  of  Appeals  was  brought  about 
by  the  filing  of  the  amicMs  curiae  brief  of  Mr.  Rector,  which, 
it  is  said,  convinced  the  court  that  the  patent  was  invalid. 
As  we  understand  it,  the  doctrine  of  conversion  of  a  condition 
ia  only  held  applicable  where  the  other  party  has  received 
and  accepted  a  substantial  part  of  that  which  was  to  be 
performed  in  its  favor.  In  this  case,  no  part  of  the  contract 
for  which  compensation  is  now  claimed  has  been  performed, 
nor  has  defendant  received  or  accepted  any  part  of  the  goods 
for  which  it  has  not  paid.  As  before  stated,  there  were  three 
things  defendant  contracted  for: 

1.  A  settlement  for  machines  manufactured  prior  to 
January  1,  1904  For  this  it  agreed  to  pay,*  a^d  has  paid, 
$5,000. 

2.  To  pay  at  least  an  additional  $5,000  for  the  right 
to  manufacture  these  machines  pending  the  determinaticxi  of 
the  test  case,  from  January  1,  1904,  to  December  31,  1905. 
For  this  it  has  paid  in  full,  $7,209. 

3.  To  pay  additional  r9yalties  conditional  upon  the 
adjudication  and  sustaining  of  the  validity  of  the  patent, 
and  the  insuring  of  a  monopoly.  There  having  been  a  total 
failure  of  performance  as  to  this  third  condition,  there  is 
nothing  due  on  account  of  same. 

The  grant  of  the  right  to  use  this  patent  during  its  life 
was  in  no  wise  conditioned.  The  payment  of  the  additional 
compensation  now  sought  to  be  recovered  was. 

No  ease  cited  by  appellant  sustains  the  claim  that  the 
conditions  in  this  contract  should  be  construed  as  a  warranty, 
or  that  appellee  has  received  any  part  of  the  performance 
which  it  has  not  fully  and  completely  paid  for. 

6.    It  is  next  contended  by  appellant  that  the  accept- 
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ance  and  use  by  the  licensee  of  the.  benefits  of  the  nisi  prius 
decree  establishing  the  validity  of  the  patent,  coupled  with 
7.  Contracts:        ^^®   licensee's   consent   that   the  decree   be 
Svcondiuon  •'^    reversed,  which  consent  was  evidenced  by  the 
of  contacting®    licensee's  brief  in  the  Court  of  Appeals,  ask- 
^^  ^'  ing  that  the  decree  be  reversed,  constituted 

a  waiver  of  the  condition  of  the  contract,  requiring  that  the 
licensor  sustain  the  patent  by  final  decree.  The  facts  alleged 
bearing  upon  this  point  have  been  already  referred  to.  It 
occurs  to  us  that,  in  advertising  the  fact  that  the  patent  had 
been  sustained  by  the  decree  in  the  nisi  priiis  court,  defendant 
did  only  what  it  had  a  right  to  do,  and  what  it  had  paid 
for.  So  long  as  the  decree  of  the  lower  court  stood,  the 
patent  was  valid,  and  had  been  sustained.  There  were  no 
untrue  statements  made  in  the  advertisements,  and  no  rights 
exercised  by  defendant  that  had  not  be^i  paid  for.  It 
appears  that  pldintiff  was  named  in  these  advertisements,  and 
doubtless  shared  in  the  benefits  thereof,  if  any  there  were. 
Defendant  accepted  no  benefits  other  than  it  was  entitled  to 
by  the  provisions  of  the  contract.  We  think  no  waiver  of 
condition  can  be  predicated  upon  such  a  state  of  facts.  Nor 
do  we  think  there  was  any  waiver  by  the  filing  of  the  brief 
in  the  Circuit  Court  of  Appeals  by  Mr.  Rector.  Under  the 
circumstances  shown,  he  had  a  right  to  appear  as  amiciis 
curiae  in  the  test  case,  and  contest  the  validity  of  the  patent. 
It  was  the  law,  and  not  any  act  of  defendant,  which  made  the 
patent  void.  The  same  facts  in  regard  to  the  conduct  of 
Mr.  Rector  in  filing  the  brief  were  pleaded  in  two  cases 
between  the  parties  to  this  suit,  in  175  Fed.  792,  and  183  Fed. 
321,  before  cited,  in  which  it  was  held  there  was  no  impro- 
priety in  filing  the  brief.  We  can  do  no  better  than  adopt 
the  reasoning  of  those  cases.  In  the  last  case  just  referred 
to,  the  court  said : 

''Under  this  license  agreement,  appellee  and  its  assignor 
has  paid  appellant  $12,209,  which,,  admittedly,  covens  all  the 
royalties  due  or  claimed  to  be  due  thereunder,  at  the  time 
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that  the  conduct  took  place  which  is  said  to  have  been  a 
repudiation,  renunciation  or  forfeiture,  upon  the  part  of  ap- 
pellee, of  the  license;  and  up  to  that  time,  too,  appellee  is 
admitted  to  have  fully  performed  all  its  obligations  to  appel- 
lant under  the  license  contract.  The  conduct  of  appellee, 
urged  as  a  repudiation,  renunciation  or  forfeiture  of  the 
license,  was  the  filing  of  a  brief  by  appellee's  counsel  in  this 
court,  on  behalf  of  appellee,  in  the  suit  of  appellant  against 

• 

the  Universal  Adding  IMachine  Company,  supra,  brought  by 
appellant  pursuant  to,  and  in  accordance  with,  the  terms  of 
the  license  contract,  and  determined  first  in  favor  of  appel- 
lant in  the  circuit  court,  and  subsequently,  on  appeal,  against 
appellant  in  this  court,  as  above  stated ;  the  brief  being  filed 
by  leave  of  this  court,  obtained  upon  application  of  counsel 
for  appellee,  of  which  due  notice  was  given  to  the  parties  in 
the  then  pending  case,  including  counsel  for  appellant.  The 
record  before  us  does  not  disclose  any  intention,  upon  the 
part  of  appellee,  in  the  filing  of  that  brief,  to  consciously 
repudiate,  renounce  or  forfeit  the  license  contract;  on  the 
contrary,  it  was  clearly  stated  that  they  were  appearing  as 
persons  interested  in  the  license  contract  and  under  the  terms 
of  that  license.  The  record  does  not  disclose  that  appellee 
took  any  part  in  the  making  of  the  record  in  the  case  of  the 
Universal  Adding  Machine  Company  v.  Comptograph  Com- 
pany. So  far  as  anything  going  into  the  record  was  con- 
cerned, in  the  way  of  facts  upon  which  the  judgment  of  the 
court  was  to  be*  invoked,  nothing  was  either  added  or  sub- 
tracted by  the  brief  filed  by  appellee.  The  conduct  of  appellee 
was  confined  to  an  interpretation  solely  of  that  record  for 
the  benefit  of  the  court.  There  is  nothing  in  the  record  before 
ug  showing  that  the  appearance  of  appellee,  by  brief,  resulted 
in  the  appellant's  changing  its  position  in  any  respect;  all 
that  appellant  did,  after  appellee's  brief  was  filed,  was  to 
write  a  letter  to  appellee,  stating  that  it  took  the  filing  of 
that  brief  as  a  repudiation  and  renunciation  of  the  license; 
to  which  no  reply  was  sent." 
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Again,  the  court  said : 

**But  neither  the  moral  policy,  nor  the  practical  con- 
sideration, on  which  this  doctrine  is  founded,  is  present  in 
this  case.  The  suit  in  which  appellee  appeared  by  brief 
was  not  the  case  of  the  licensor  against  the  licensee  to 
enforce  the  contract.  No  license  money  was  due  under  the 
contract.  There  was  no  refusal  to  pay  license  money.  There 
was  no  putting  of  the  licensor,  as  against  the  licensee,  to 
prove  his  title  while  the  licensee  was  eating  off  the  stock. 
There  was  no  real  or  moral  policy  why  the  brief  should  not 
be  filed.  Indeed,  appellee  was  standing  squarely  u])ou  its  con- 
tract with  the  appellant;  It  had,  as  assignee  of  the  American 
Arithmometer  Company,  settled  and  paid  up  for  all  past 
inf ringemen.ts ;  it  had  settled  and  paid  up  for  all  royalties 
thus  far  accrued ;  it  agreed  that  in  case  the  patent  embodied 
a  substantial  monopoly  of  adding  machines  employing  a 
transversely-movable  wide-frame  paper  carriage,  and  after 
such  monopoly  had  been  judicially  determined,  it  would  pay 
additional  royalties.  These  roj^alties  were  large;  the  monop- 
oly itself,  if  upheld,  was  extremely  valuable ;  and  the  question 
whether  the  monopoly  had  been  judicially  determined,  was, 
therefore,  a  matter  of  deep  consequence  to  appellee.  Why 
may  not  the  appellee,  without  violation  of  its  contract,  or 
violation  of  any  ethical  duty  it  owes  to  appellant,  contribute 
toward  clarifying  the  vision  of  the  court  by  which  this  judicial 
determination  is  to  be  made  both  right  and  final?  We  sec 
nothing  in  the  conduct  of  appellee  that  is  a  renunciation, 
repudiation  or  forfeiture  of  its  contract ;  on  the  contrar\'  we 
see  simply  a  precaution  upon  its  part  that  the  judgment  of 
the  court,  upon  which  its  additional  obligations  and  its  addi- 
tional advantages  alike  depend,  shall  be  as  free  from  error 
as  a  full  discussion  of  the  record  before  the  court  can  make 
the  judgment  that  is  to  follow,  free  from  error." 

7.  The  ruling  on  the  demurrer  to  the  remainder  of  the 
amended  fourth  count  involves  substantially  the  questions 
already  discussed ;  that  is,  the  provisions  and  construction  of 
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the  contract.  Appellant's  argument  on  the  error  assigned 
as  to  this  is  very  brief.  We  would  not  be  justified  in  pro- 
longing the  opinion  to  refer  again  to  these  questions. 

8.  After  the  motion  to  strike  had  been  sustained,  plain- 
tiff filed  an  amendment  to  the  amended  fourth  count,  again 
setting  up  some  of  the  same  matters  contained  in  former 

pleadings,  and  this  was  stricken  on  motion  of 

8.  Pleadixo  :  mo- 

tion  to  strike :     defendant  for  that  reason,  and  properly  so. 

pi  ending  f      r       „ 

gtrickpii  matter.  After  careful  and  patient  examination  of  the 
record,  it  is  our  conclusion  that  the  judgment  and  rulings 
appealed  from  pught  to  be,  and  thej  are, — Affirmed. 

Deemer^  Weaver  and  Evans^  JJ.,  concur. 


Ida  May  Dennis,  Appellant,  v.  Emma  J.  ITarris,  Adminis- 
tratrix, et  al.,  Appellees. 

DIVOBCE;  Decree — ^Annulment — Duress — Test  to  Determine.  Duress 

1  may  be  sufficient  to  annul  and  set  aside  a  decree  of  divorce  on 
application  of  the  one  in  whose  favor  the  decree  was  entered. 
Just  how  far  such  duress  must  be  carried  in  order  to  justify 
Buch  annulment,  the  law  cannot  fix  with  absolute  precision.  The 
test  is:  Was  the  person  so  acted  upon  by  threats  and  the  like 
that,  in  what  he  did,  he  was  bereft  of  the  quality  of  mind  essen- 
tial to  TOluntary  action  t  Evidence  reviewed,  and  held  to  show 
that  the  wife,  in  bringing  an  action  for  divorce,  was  forced 
into  80  doing  by  the  duress  of  the  husband,  and  that  the  decree 
entered  therein  should  be  set  aside. 

DIVOBCE:    Decree  Obtained  by  Duress — Protection  of  Property  In- 

2  terests — ^Annulment  After  Death.  A  decree  of  divorce,  entered  in 
an  action  involuntarily  brought  by  the  plaintifC  therein  be- 
cause of  the  duress  of  the  other  spouse,  may,  in  order  to  protect 
property  rights  and  defeat  the  fraud,  be  set  aside,  on  application 
of  the  plaintiff  in  whose  favor  the  decree  was  entered,  even 
though  the  guilty  spouse  be  dead. 

DIVOBCE:    Decree— Action  to  Annul — Laches.    Laches,  sufficient  to 

3  preclude  the  right  to  annul  and  set  aside  a  fraudulent  decree  of 
divorce^  cannot  be  predicated  on  a  delay  working  no  disadvan- 
tage to  anyone. 


I 


^   I 
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PRINCIPLE  APPLIED:  A  wife  was  coerced  into  bringing 
an  action  for  divorce,  and  was  granted  a  decree.  The  husband 
did  not  remarry,  and  died  six  months  later.  Five  months  after 
the  death  of  the  husband,  the  wife  brought  an  action  to  annul 
and  set  aside  the  decree  of  divorce.  After  the  divorce,  the  former 
husband  and  wife  maintained  friendly  relations.  He  finally 
returned  to  the  home  of  the  wife,  and  she  cared  for  him  until 
his  death,  a  few  days  later.  Held,  there  was  no  such  delay  as  to 
justify  a  denial  of  relief. 

DIVOBOE:  Decree— Action  to  Annul — ^Retention  of  Alimony — Es- 
4  toppel.  Retention  of  alimony  does  not  work  an  estoppel  to 
set  aside  a  divorce  decree  on  the  ground  of  fraud,  when  the 
record  showed:  (a)  That  if  the  decree  was  not  set  aside,  the 
plaintifT  would  still  be  entitled  to  retain  the  alimony,  and  (b) 
that,  if  the  decree  was  set  aside,  the  plaintiff's  share  of  her  hus- 
band's property  would  be  in  excess  of  the  alimony  retained,  the 
plaintiff  in  her  application  to  have  the  decree  set  aside  con- 
senting that,  in  case  It  was  set  aside,  she  be  charged  with  the 
amount  of  alimony  retained. 

Appeal  from  Montgomery  District  Court, — E.  B'.  Woodruff', 

Judge. 

Wednesday,  June  30,  1015. 

Behearino  Denied,  Monday,  Jantary  22,  1917. 

Suit  to  set  Bside  a  decree  of  divorce  and  for  allowance 
of  a  distributive  share  of  the  property  of  deceased  party, 
and,  if  not  Bet  aside,  for  additional  alimony.  On  hearing, 
the  petition  was  dismissed.  The  plaintiff  appeals. — Re- 
versed. 

Tinley,  Mitchell  d  Pry  or,  T.  J.  Hysham  and  Paul  W. 
Richards,  for  appellant. 

J.  M.  Junlcin,  Ralph  Pringle,  John  P.  Organ  and  John 
M.  Oalvin,  for  appellees. 

Ladd^  J. — I.    The  plaintiff  was  married 

*•  ?ree??nnui'^      to  Emest  Q.  Dennis  in  May,  1900.     They 

^8t \o  det^r*  *     lived  together  until  sometime  in  the  fall  of 

""*■  1911,  though   he   was  absent  much  of  the 

time  during  the  last  year.    A  petition  praying  for  diroroe 
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was  flied  bj  her  on  October  6th  of  that  year,  and  a  decree 
entered  on  October  18th,  following.  Under  stipulation,  she 
was  paid  |15,300  as  peiinanent  alimony.  He  paid  all  ex- 
penses, including  the  fees  of  her  attorneys.  He  died  April 
21,  1912,  without  having  married  again,  and  in  this  action 
she  alleged:  (1)  That,  in  obtaining  the  decree  of  divorce, 
she  was  coerced  to  do  so  against  her  will  and  by  threats 
of  violence  on  her  person,  the  taking  of  her  life,  and  that 
she  would  be  deprived  of  her  interest  as  a  wife  in  his 
property  and  be  left  penniless,  when,  but  for  this,  she 
would  not  have  instituted  or  prosecuted  the  suit;  and  (2) 
that  he  was  owner  of  property  of  the  value  of  |90,000,  but 
fraudulently  induced  her  to  believe  that  he  was  largely  in- 
debted, and  that  the  proceeds  of  the  sale  of  a  tract  of 
land  amounting  to  f46,000  were  necessary  to  discharge  his 
indebtedness,  and  thereby  he  fraudulently  induced  her  to 
accept  an  amount  as  alimony  much  less  than  she  would  have 
been  entitled  to  but  for  such  deception ;  and  the  prayer  was 
that  the  decree  of  divorce  be  set  aside  and  that  she  be  ad- 
judged entitled  to  the  same  portion  of  the  estate  of  the  de- 
ceased as  she  would  have  been  entitled  to  were  she  his 
widow  (the  amount  of  alimony  received  to  be  taken  into 
consideration),  and,  if  this  relief  should  not  be  awarded, 
that  such  additional  amount  as  should  be  deemed  equitable 
be  allowed  to  her  as  alimony. 

The  defendants  are  the  heirs  of  the  deceased.  The  evi- 
dence leaves  no  doubt  that  he  had  violated  his  marital 
obligations  in  many  respects,  and  that  she  was  entitled 
to  a  divorce  on  the  grounds  of:  (1)  adultery;  (2)  habitual 
drunkenness,  unless  he  had  been  the  same  at  the  time  of 
their  marriage;  and  (3)  cruel  and  inhuman  treatment.  The 
latter  only  was  alleged  as  a  ground  for  divorce,  without 
any  specifications  of  facts.  That  these  grounds  existed,  and 
that  she  had  consulted  a  reputable  attorney,  R.  W.  Beeson, 
concerning  the  conduct  of  her  husband  with  reference  to 
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the  prociirenient  of  a  divorce,  teudK  to  support  the  theory 
of  defendants  that,  in  bringing  the  suit,  she  acted  volun-' 
tarily.  Though  con^^ulting  Beeson  several  times,  however, 
she  dec-lined  to  sign  a  petition  for  divorce  which  had  been 
prepared  in  event  she  wished  to  proceed,  and  the  entire 
matter  appears  to  have  been  dropped  sometime  in  1910, — 
she  says  prior  to  July,  while  Beeson  is  unable  to  recall  the 
time,  saying  that  he  might  have  been  consulted  by  her 
as  late  as  1911,  though  he  is  not  positive.  The  circum- 
stance that  she  gave  up  getting  a  divorce  through  Beeson 
strongly  confirms  her  claim  that  she  so  did  because  of  her 
affection  for  her  husband.  Beeson  testified  that  "from  her 
talk  it  seemed  she  was  attached  to  her  husband;  she  was 
not  able  to  make  up  her  mind  to  get  a  divorce."  Her  claim 
that  she  was  afraid  of  her  husband  also  finds  corroboration 
in  Beeson*s  statement  that  he  "soon  discovered  that  Mrs. 
Dennis  was  afraid  of  Mr.  Dennis." 

The  record  leaves  little  or  no  doubt  that  she  then 
abandoned  the  notion  of  separation,  and  it  is  equally  con- 
clusive that  the  husband  subsequently,  and  owing  to  his 
undue  intimacy  with  a  young  woman  named  Totenhagen, 
planned  the  septiration  from  his  wife  which  subsequently 
occurred. 

As  we  reach  the  conclusion  that  she  acted  under  duress 
in  obtaining  the  decree  of  divorce,  it  is  unnecessary  to 
review  the  evidence  bearing  on  the  deceit  alleged  as  induc- 
ing her  to  accept  a  smaller  amount  as  alimony  than  other- 
wise she  w^ould  have.  It  may  as  well  be  said,  however,  that 
such  det^it  was  fully  proven.  What  constitutes  duress  in 
such  a  case  depends  largely  on  circumstances.  The  law  rec- 
ognizes the  dominance  ordinarily  exerted  by  the  husband 
over  his  wife.  Thus,  a  prima-facie  case  of  coercion,  such  as  to 
relieve  a  married  woman  from  liability  for  her  criminal 
act,  is  made  out  when  it  appears  to  have  been  committed 
in  the  presence  of  her  husband.     State  v,  Fitzgerald^  49 
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Iowa  200.  To  bold  her  therefor,  his  presumed  influence 
orer  her  must  be  overcome  by  evidence  showing  that  the 
act  on  her  part  was  voluntary.  State  r,  Kelly,  74  Iowa  589. 
In  Calleudar  Sav.  Bank  v.  Looa^  142  Iowa  1,  what  duress 
means  at  eommon  law  is  pointed  out,  and  it  is  said,  in 
quoting  with  approval  from  a  Minnesota  case: 

^'Modern  authorities  generally  hold  that  such  presKure 
or  constraint  as  eompehi  a  man  to  go  against  his  will,  an*d 
rirtnally  takes  away  hm  free  agency,  and  destroys  the 
power  of  refusing  to  comply  with  the  unlawful  demand  of 
another,  will  constitute  duress,  irrespective  of  the  mani- 
festation or  apprehension  of  physical  force." 

In  Phillips  V.  Chme,  203  Mass.  550  (30  L.  R.  A.  [N.  B.] 
159),  Chase,  a  physician,  was  called  to  treat  a  divorced 
woman,  and  upon  her  recovery  married  her.  She  was  sensi- 
tive over  the  matter  of  her  first  marriage,  and,  possessing 
nruch  property,  he  insisted  that  she  adopt  his  son  by  his 
first  marriage.  At  first  she  refused;  but  finally,  when  he 
threatened  that  **if  you  do  not  adopt  my  son  I  will  leave 
you  and  will  not  live  with  you  as  husband,"  she  yielded,  and, 
as  required  by  the  statute  of  Massachusetts,  filed  a  petition 
alleging  that  it  was  her  voluntary  act  and  desire  to  adopt* 
the  son  as  her  own,  and  verified  said  petition.  Shortly 
afterwards  she  died,  and  later  the  son,  leaving  Chase  his 
sole  heir.  Her  heirs  instituted  suit  against  Chase  to  set 
aside  the  adoption  on  the  ground  of  the  latter's  fraud. 
In  holding  that  the  showing  of  duress  was  sufficient,  the 
court  said: 

**We  are  of  opinion  that  if  one  so  dominates  his  wife's 
will  as  to  force  her  against  her  will  to  bring  a  petition  in 
court  for  the  adoption  by  her  of  his  son  by  a  former  wife, 
he  commits  a  gross  fraud  upon  his  wife  and  such  a  fraud 
upon  the  court  that  the  decree  of  adoption  should  be  set 
aside  in  a  proper  case.  For  that  proposition  no  author- 
ities are  necessary.*' 
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The  mie  undoubtedly  is  as  stated.  If  it  must  be  said 
from  the  evidence  that  the  plaintiff,  in  prosecuting  the  suit 
for  divorce  and  procuring  the  decree,  did  not  do  so  volun- 
tarily, but  therein  was  dominated  and  controlled  by  her 
husband  and  required  so  to  do  against  her  will,  when  but 
for  such  coercion  she  would  not  have  done  so,  the  allega* 
tion  of  duress  has  been  established.  In  other  words,  the 
duress  need  not  be  of  any  specified  kind;  it  is  enough  if 
the  means  resorted  to,  tending  to  coerce  ^another,  actually 
induces  that  other  to  do  the  act  contrary  to  her  own  will. 
There  is  no  legal  standard  of  resistance  which  the  person 
acted  upon  must  come  up  to  at  his  peril  of  being  remediless 
for  the  wrong  done  to  him,  and  no  general  rule  as  to  the 
sufficiency  of  the  facts  to  produce  duress.  The  inquiry  in 
each  case  is,  Was  the  person  so  acted  upon  by  threats  and 
the  like  that  in  what  he  did  he  was  bereft  of  the  quality 
of  mind  essential  to  voluntary  action?  The  deceased  was 
a  powerful  and  determined  man,  addicted  to  the  excessive 
use  of  intoxicating  liquors,  and,  aside  from  being  infatuated 
with  a  young  woman  who  had  been  employed  at  his  home, 
was  given  to  indulgence  in  debaucheries  at  Omaha,  where 
he  seems  to  have  spent  most  of  his  time  when  not  sobering 
up  at  home.  He  was  maintaining  the  young  woman  at 
school,  and  was  shown  to  have  been  strongly  impressed 
with  the  notion  that  he  should  become  her  husband. 
There  may  be  no  direct  evidence  of  coercion,  as  is  contended, 
for  probably  this  would  not  have  been  exerted  when  othera 
were  present;  and,  as  Section  4604  of  the  (''ode  rendered 
plaintiff  incompetent  to  testify  as  a  witness  to  any  trans- 
actions or  conversations  between  herself  and  the  deceased, 
she  necessarily  is  compelled  to  rely  upon  circumstances  and 
statements  made  by  him  to  others  indicating  his  purposes 
and  disclosing  what  he  had  done  in  the  way  of  compelling 
her  to  carry  out  his  designs. 

He  employed  attorneys  to  act  for  her  in  suing  him  for  a 
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divorcey  and,  long  before  suit  was  begun,  agreed  to  pay 
them  for  their  services,  and  at  the  same  time  stipulated 
to  meet  all  costs  and  expenses.  Moreover,  he  dictated  the 
ground  to  .be  alleged  on  which  the  decree  should  be  ob- 
tained. The  plaintiff  had  no  conversation  with  the  attor- 
neys concerning  their  employment  or  the  facts  to  be  alleged 
in  the  petition;  and,  although  one  of  them  may  have  con- 
sidered himself  as  appearing  for  her,  he  was  acting  under 
the  employment  of  her  adversary  in  the  suit  he  was  prose- 
cuting. This  appears  from  a  stipulation  which  her  husband 
procured  to  be  drawn  after  misrepresenting  to  her  his  in- 
debtedness and  after  repeated  violence  against  her  person. 

He  called  on  W.  J.  Roberts,  assistant  cashier  of  the 
First  National  Bank  of  Red  Oak,  with  a  memorandum 
which  he  had  written  as  follows: 

"I  give  to  my  wife,  Mrs.  E.  Q.  Dennis,  |15,200.  Pay  all 
expenses  in  getting  a  divorse,  give  f  100,  as  soon  as  contract 
is  signed,  house  expense,  dining  room  table,  sideboard,  all 
of  the  furniture  we  *  *  *  mother's  desk  ♦  ♦  •  stand, 
etc.,  all  of  the  dishes  except  some  few  which  I  reserve,  choice 
of  bed  and  bedding." 

There  was  some  additional  matter  which  had  become  il- 
legible. He  said  to  Roberts,  according  to  the  latter's  tes- 
timony, **May  and  I  have  agreed  to  disagree,"  and,  upon 
Boberts'  expressing  regret,  responded,  "Bill,  you  don't 
know  what  a  load  I  am  carrying."  He  then  requested  Rob- 
erts to  *prepajre  a  contract  from  the  memoranda,  and 
after  some  parley,  Roberts  suggested  that  he  go  to  his  reg- 
ular attorneys,  and  he  proceeded  to  the  office  of  Ralph 
Pringle,  who,  at  his  request,  prepared  the  following: 

^'Agreement  for  Alimony. 

'^Whereas,  Ida  May  Dennis  is  beginning  action  for  di- 
vorce from  her  husband,  E.  G.  Dennis,  and  said  parties  have 
a^eed  upon  the  alimony  to  be  granted  said  Ida  May  Den- 
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nis  in  the  event  divorce  is  decreed  between  said  parties, 
it  is  hereby  stipulated  between  said  parties  that,  if  said 
divorce  is  granted  and  immediately  upon  the  decree  being 
entered,  said  E.  G.  Dennis  shall  pay  to  said  Ida  May  Den- 
nis in  cash  the  sum  of  J15,200.  He  shall  also  pay  all  ex- 
penses connected  with  the  securing  of  said  divorce,  includ- 
ing court  costs  and  attorney  fee  for  Ralph  Pringle  as  attor- 
ney for. said  Ida  May  Dennis,  plaintiff  in  said  action.  Said 
B.  G.  Dennis  also  agrees  to  give  to  said  Ida  May  Dennis  all 
the  rugs  in  their  i^esidence  except  one  small  rug  already 
selected  by  E.  G.  Dennis.  He  also  agrees  to  give  her  the 
hall  tree,  the  dining  room  table,  the  sideboard,  all  the  fur- 
niture owned  by  either  or  both  parties  prior  to  the  death  of 
Jane  Dennis,  the  parlor  stand,  all  the  dishes,  except  some 
reserved  by  E.  G.  Dennis  which  have  been  agreed  upon, 
and  one  bed  and  bedding  to  be  selected  by  Ida  May  Dennis. 
It  is  further  agreed  that  E.  G.  Dennis  shall  immediately 
and  now  pay  to  Ida  May  Dennis  the  sum  of  ^100,  and  to 
l>ear  all  the  usual  and  ordinary  expenses  of  said  Ida  May 
Dennis  until  the  granting  of  said  divorce.  It  is  further 
understood  that  application  for  divorce  is  to  be  made 
upon  the  grounds  of  cruel  and  inhuman  treatment;  that 
Ida  May  Dennis  is  to  be  the  plaintiff  in  said  suit. 

''E.  G.  Dennis, 
^'Mrs.    Ida   May   Dennis.'' 

At  that  time,  Pringle  had  never  talked  v^th  Mrs.  Den- 
nis concerning  any  disagreement  with  her  husband  or  the 
procurement  of  a  divorce.  The  deceased  then  took  the 
agreement  back  to  Roberts  and  requested  him  to  go  home 
with  him  to  witness  its  signature,  and  this  was  done.  Rob- 
erts thus  relates   what  occurred: 

"Mrs.  Dennis  came  into  the  room,  east  of  the  parlor; 
she  was  in  tears,  and  in  a  kimono,  and  she  was  on  a  lounge 
there,  and  I  think  Dennis  opened  up  the  conversation  by 
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sajing  that  be  had  this  matter  fixed  up  now  and  bad 
brought  me  ap  to  explain  it,  to  read  it  to  her;  so  she  con- 
tinued to  cry  and  for  several  minutes,  and  I  thought  appar- 
ently she  could  not  pull  herself  together,  control  her  tears; 
and  in  the  meantime  Dennis  was  nervous,  and  he  com- 
menced to  walk  from  one  room  into  the  other,  and  says: 
*Well,  are  you  going  to  sign  it?'  She  burst  into  tears  again, 
and  he  says,  *Well,  we  have  got  no  time  to  stay  up  here;' 
and  Mrs.  Dennis  continued  to  cry,  and  she  said:  *Well, 
Ernie,  you  see  this  is  all  your  doings,  not  mine.'  Q.  What 
did  Mr.  Dennis  say,  if  anything,  to  that?  A.  *Why,'  he 
sa^'S,  *that  is  the  way  we  have  got  it  fixed  up  now;  I  think 
after  it's  all  over  you  will  feel  better  over  it,  and  probably 
I  will.'  After  Mrs.  Dennis  signed  it  we  left  immediately. 
We  met  Mrs.  Fry  soon  after  we  left  the  house." 

Mrs.  Frv  testified  that: 

"As  I  came  to  the  house  I  heard  Mrs.  Dennis  scream- 
ing. I  went  round  to  the  side  door  and  went  in  *  *  • 
Mrs.  Dennis  came  to  me  and  threw  her  arms  around  me. 
•  *  *  She  was  nervous  and  excited  and  could  hardly 
talk;  her  eyes  were  all  swollen  and  water  was  running"^ 
down  her  eves.     I  never  seen  her  in  such  condition." 

Wha't  plaintiff  then  said  is  omitted  as  not  admissible. 
John  Farlin,  who  acted  as  agent  in  procuring  a  purchaser 
for  the  land  sold,  testified  that,  in  the  course  of  a  conver- 
sation with  him,  deceased  had  said  that  he  "expected  to 
have  his  wife  get  a  divorce  if  he  could ;"  that  "he  had  some 
trouble  with  another  woman  and  wanted  to  get  rid  of  this 
one  as  soon  as  possible;"  that  "he  wanted  to  get  rid  of 
this  land,  turn  it  into  money  so  he  could  get  a  settlement 
with  his  wife  as  cheap  as  he  could." 

Mrs.  Hurlburt,  a  cousin  of  plaintiff's,  testified  that, 
when  she  and  the  plaintiff  called  on  the  attorney  Pringle, 
plaintiff  informed  him  that,  if  she  was  put  upon  the  wit- 
ness Btand  to  tell  the  truth,  she  would  have  to  swear  "that 
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this  was  a  forced  case  all  the  way  through;"  and  that  the 
attorney  made  no  answer.  Pringle  denied  this,  and  swore 
that,  although  she  said  she  was  compelled  to  sue  for  a  di- 
vorce, this  was  for  her  own  protection;  and  that  the  de- 
ceased at  one  time  wanted  to  call  the  matter  off  and  go 
back  home,  but  she  responded  that  it  had  gone  too  far 
now.  A  sister  of  the  plaintiff's  testified  that,  the  night  he- 
fore  the  trial  of  the  divorce  case,  she  was  at  the  Dennis 
home  and  that  Dennis  came,  and,  as  he  stepped  in,  "threw 
his  arms  around  the  phiintiff  and  embraced  and  kissed  her 
and  they  both  cried,  and  he  said,  *May,  T  have  come  home  to 
stay  with  you  now  always,  and  to  make  things  right  with 
yon,' "  to  which  Mrs.  Dennis  responded,  **You  cannot  do 
that  too  quick  to  suit  me;"  that  he  said,  "May,  1  am  sick, 
put  me  to  bed  and  we  will  see  about  this  tomorrow;"  that 
she  returned  the  next  day  as  plaintiff  was  preparing  to 
go  to  the  court  room;  that  she  (plaintiff)  kneeled  by  the 
side  of  the  bed  and  put  her  arms  around  him  and  said, 
"Ernie,  do  you  intend  to  do  today  what  you  said  you  would 
do — make  this  right  and  have  Mr.  Pringle  come  and  fix 
things  all  right;"  and  that  he  responded,  "No,  it  has  gouQ 

too  damned  far  now;"  that  he  added,  "Out  out  the  il 

d talk  around  here — go  get  your  things  and  go  to  the 

conrt  room,  I  will  be  there;"  that  shortly  after  the  trial 
they  met  in  the  hall,  when  he  put  his  arm  about  her  and 
they  cried,  and  she  said,  "Ernie,  this  is  your  fault  and  not 
mine." 

This  testimony  was  corroborated  by  that  of  Liezie 
Birown.  Mrs.  Pratt  testified  that  plaintiff  telephoned  to 
Pringle  about  Dennis'  promise,  and  asked  him  if  he  would 
come  up  to  the  house  and  see  him  about  it.  Pringle  had 
no  ivcollection  of  a  talk  with  Mrs.  Pratt,  but  did  not  deny 
having  this  one  with  plaintiff,  and  he  did  call  on  deceased, 
who  also  was  present.  The  witness  Lizzie  Brown  testified 
that,  at  one  time  when  passing  the  farm  where  they  had 
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lived  when  first  married,  he  said,  *'May,  do  yon  suppose  you 
w^ili  live  on  that  farm  again?"  and  she  responded^  ^^I  will 
never  give  up  hopes." 

One  Everhard,  a  colored  man,  testified  that  the  corres- 
pondence with  the  Totenhagen  girl  was  through  him,  and 
that  the  deceased  explained  to  him  how  he  proposed  to  ob- 
tain a  divorce  from  his  wife  and  marry  the  girl,  saying 
that  he  could  make  her  do  anything  he  wished,  and  could 
compel  her  to  get  a  divorce;  and  that  **he  had  gotten  her 
(his  wife)  to  a  place  where  he  could  make  her  settle  any- 
way he  wanted  to."  Shapcott  swore  that  he  had  said  to 
deceased  at  one  time  that  ho  had  heard  he  was  going  to 
get  a  divorce,  and  asked  how  he  was  going  to  do  it,  to 
which  deceased  responded,  "I  will  make  her  do  it.  Damn 
her,  I  will  make  her  get  one."  This  was  in  the  latter  part 
of  August,  1911.  One  Dillon  testified  that  Dennis  .had  said 
to  him  that  he  intended  to  leave  his  proi)erty  to  May  and 
his  nephew  Kirk;  that  "his  wife  had  been  mistreated,  had 
not  been  treated  right,  and  as  long  as  he  lived  he  would 
take  care  of  her." 

According  to  Fry,  he  told  him  that  "he  was  going  to 
get  a  divorce  from  his  wife  and  was  going  to  sell  it  (his 
property)  and  turn  it  into  cash  and  go  away  from  here  to 
live."  Said  he  would  make  her  do  an\'thing  he  wanted 
her  to  do.  He  said  that  he  w^ould  not  give  her  any  more 
than  he  had  to  give  her.     That  at  another  time  he  said 

**she  would  sign  it  (the  deed)  or  he  would  knock  her  G 

d head  oflf."    To  Merritt  he  spoke  of  "forcing  his  wife 

to  get  a  divorce;  said  ha  would  make  things  so  unpleasant 
.for  her  that  she  would  be  compelled  to  get  a  divoi^e,  and 
failing  in  that  he  would  make  her  do  it— force  her  to  do  it," 
and  remarked,  "He  would  knock  her  damned  block  off  if 
she  didn't  get  a  divorce."  This  witness  also  relates  a  con- 
versation at  the  dinner  table  where  the  matter  of  obtain- 
ing a  divorce  to  enable  him  to  marry  the  Totenhagen  girl 
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was  discussed.  The  plaintiff  testified  that  she  informed 
her  lawyer  that  her  husband,  rather  than  she,  ought  to  sign 
the  petition;  that  it  was  "the  hardest  day's  work  I  ever 
did  in  my  life."  She  testified  further  that  she  never  dis- 
cussed with  her  attorneys  the  amount  of  property  her  hus^ 
band  had  or  the  amount  of  alimony  to  be  allowed. 

Whatever  she  may  have  related  as  to  transactions  or 
conversations  with  deceased,  and  also  what  she  may  have 
said  to  witnesses  giving  accounts  of  conversations,  is 
omitted  as  not  admissible.  Nor  have  we  thought  it  neces- 
sary to  recite  the  facts  concerning  his  repeated  acts  of  cru- 
elty to  his  wife  in  the  meantime,  his  repeated  debauches  in 
Omaha  or  elsewhere,  and  the  care  bestowed  on  him  when 
sobering  up.  On  the  Other  hand,  Pringle,  who  was  em- 
ployed by  the  deceased  to  sue  him  for  a  divorce  in  behalf 
of  his  wife,  the  plaintiff,  and  consistently  now  \b  one  of  the 
attorneys  for  defendants,  admitted  that  he  did  not  learn  of 
the  contemplated  divorce  until  the  day  the  agreement  was 
drawn;  and  testified  that  Dennis  had  told  him  that  Mrs. 
Dennis  wished  him  to  act  as  her  attorney  because  of  being 
better  acquainted  with  him  than  with  any  other  attorney; 
that  subsequently  Mrs.  Dennis  called  at  his  office  to  inquire 
what  further  was  necessary  to  be  done  "about  the  di- 
vorce that  she  was  securing  from  her  husband ;  that  she  ex- 
pressed regret,  but  said  that  Ernie  had  been  getting  worse 
in  his  habits ;  that  he  was  now  drinking  a  great  deal  of  the 
time  and  away  from  home;  that  about  the  only  time  he 
spent  at  home  was  to  sober  up  from  his  drunkenness;  and 
when  he  was  sober  and  all  right  .would  usually  leave  and 
be  gone,  and  come  home  again,  and  she  had  to  take  care  of- 
him  and  sober  him  up;  that  he  mistreated  her  by  striking 
h.er  and  had  bruised  her  body  and  face  and  spent  a  great 
deal  of  money ;  that  she  could  not  stand  it  any  longer  to  be 
Ernie  Dennis'  wife  while  he  was  living  with  another 
woman;  that  he  was  drunk  so  much  and  spent  so  much 
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money  he  was  nnfit  for  business ;  that  it  seemed  to  her  that 
if  she  did  not  get  a  part  of  the  property  now  it  would  not 
be  long  nntil  they  might  not  have  a  great  deal  left.  *  *  * 
She  seemed  to  feel  bad  about  his  conduct  toward  her." 
The  witness  testified  further  that  she  called  a  few  days 
later  and  discussed  the  propriety  of  accepting  a  note  and 
mortgage  for  the  alimony  instead  of  cash,  and  also  inquired 
what  she  should  do  if  her  husband  returned,  and  he  ad- 
vised her  it  would  look  strange  for  them  to  be  living  in 
the  same  house  when  procuring  a  divorce;  that  she  re- 
marked that,  *'if  he  conies  back  here,  he  will  certainly  come 
to  the  house,"  when  he  inquired,  "Do  you  want  to  stay?" 
She  answered,  "No,  I  don't."  That  she  again  consulted  him 
about  taking  the  homestead  as  a  part  of  her  alimony,  and 
inquired  if  Dennis  would  be  back  at  the  opening  of  court, 
and  what  witnesses  would  be  required,  and  the  questions 
to  be  asked  and  the  testimony  was  talked  over;  and  that 
"Mrs.  Dennis  said  she  did  not  like  the  divorce  proceed- 
ings, but,  under  the  circumstances,  and  in  view  of  what 
Ernie  Dennis  was  doing,  she  could  stand  it  no  longer  to 
be  his  wife — he  living  with  another  woman — and  that  she 
would  get  a  divorce  and  get  some  money  while  there  was 
some  money  to  get.  ♦  ♦  ♦  She  said  that  he  had  promised 
her  many  times  to  do  better.     Had  broken  his  promise." 

The  late  J.  M.  Junkin  also  acted  as  attorney  for  Mrs. 
Dennis.  He  testified  to  having  had  two  conversations  with 
her,  one  in  consulting  her  about  taking  a  mortgage  instead 
of  cash  as  alimony,  and  the  other  shortly  before  the  decree 
of  divorce  was  entered;  that  in  the  latter,  she  inquired  if 
the  trial  of  the  divorce  suit  might  proceeil  without  Dennis, 
and  he  explained  that  it  could  not,  for  the  reason  that  the 
evidence  would  be  introduced  and  the  court  requested  not 
to  enter  a  decree  until  she  was  paid  the  money  as  alimony; 
that  she  had  been  in  the  office  at  least  a  dozen  times,  and 
that  at  no  time  did  she  say  or  intimate  that  there  was  any 
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compulsion  in  the  matter;  and,  further,  that,  after  the  evi- 
had  been  introduced  and  before  the  alimony  was  paid,  Den- 
nis said  to  his  wife,  "May,  let's  call  this  thing  off,  we  can 
get  along."  She  shook  her  head,  indicating  "No,"  and  says, 
"Ernie,  it  has  gone  too  far."    The  money  was  then  paid. 

But  the  clerk  of  the  court  testified  that  he  was  present, 
and  heard  no  statements  such  as  the  last  related  by  Pringle 
and  Junkin;  and  the  plaintiff's  sister,  as  well  as  plaintiff 
herself,  denied  that  anything  of  the  kind  occurred.  More- 
over, both  relate  that  they  met  deceased  in  the  hall  just 
before,  when  plaintiff  declared,  all  being  in  tears,  that  it 
was  all  his  fault. 

The  conversation  of  Sain  and  his  daughter  Mrs.  Harp 
related  to  a  talk  by  plaintiff  with  reference  to  a  divorce 
in  1910,  as  did  much  of  that  to  Miss  Fisher  and  Mr.  and  Mrs. 
Harris.  However,  Mrs.  Harris  related  a  conversation  alleged 
to  have  occurred  in  1911,  when  the  plaintiff  is  said  to  have 
insisted  that  she  was  going  to  get  a  divorce,  for  that  she 
could  stand  it  no  longer,  and  also  declared  that  she  had  not 
earned  any  of  the  money  in  her  husband's  name,  and  was 
not  getting  one  third,  but  probably  all  she  could  acquire 
in  court.  The  husband  of  Mrs.  Harris  testified  to  substan- 
tially the  same;  but  the  plaintiff  denied  the  alleged  conver- 
sation with  these  witnesses,  as  she  did  that  with  Miss 
Fisher.  As  the  plaintiff  was  aware  that  the  attorneys  had 
been  employed  by  her  husband,  she  might  well  have  talked 
in  harmony  with  the  plan  laid  out  by  him.  All  she  said  con- 
cerning his  misconduct  finds  ample  proof  in  the  record,  and 
all  these  attorneys  testify  to,  inconsistent  with  her  conten- 
tion that  she  was  being  coerced  by  her  husband,  was  saying, 
in  substance,  that  she  would  endure  it  no  longer. 

The  record  as  a  whole  leaves  no  doubt  that  the  plaintiff 
was  burdened  by  the  situation,  and  felt  outraged  by  the 
conduct  of  her  husband  with  the  Totenhagen  girl,  as  well 
as  by  his  repeated  debauches  at  Omaha  and  his  conduct 
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at  home,  where  he  remained  only  long  enough  to  be  nursed 
back  by  her  to  sobriety,  only  to  further  indulge  his  appe- 
tites and  passions.  It  was  but  natural  that  she  should 
talk  to  her  acquaintances  and  neighbors  of  her  situation, 
and  through  what  course  she  might  relieve  herself  from  the 
conditions  which  surrounded  her.  But  talking  of  final  sepa- 
ration from  her  husband  and  actually  proceeding  to  obtain 
such  separation  through  a  decree  of  divorce  were  quite  dif- 
ferent matters.  The  outcome  of  her  consultation  with  Bee- 
son  demonstrated  that,  when  put  to  the  test,  she  was  ad- 
verse to  parting  from  her  husband,  and  the  record  teems 
with  circumstances  indicating  her  affection  for  the  deceased, 
notwithstanding  her  conversations  witli  others,  and  no  one 
can  read  it  through  without  being  abidingly  convinced  that, 
in  order  to  induce  her  to  procure  a  divorce,  he  treated  her 
with  gross  cruelty,  indecency  and  neglect,  and  that,  but 
for  his  influence  over  her  will,  she  would  have  borne  all  and 
never  have  authorized  an  attorney  to  prepare  a  petition, 
nor  have  applied  to  the  court  for  separation. 

We  have  not  attempted  to  recite  all  the  evidence;  only 
enough  has  been  set  out  to  indicate  the  course  pursued  ii; 
reaching  our  conclusion.  Every  circumstance  is  in  accord 
therewith.  His  employment  of  counsel  to  act  ostensibly 
for  her;  his  repeated  manifestations  of  personal  violence 
toward  her;  his  misrepresentations  as  to  the  net  value  of 
his  property;  his  statements  to  others  of  what  he  proposed 
to  do  and  had  done;  his  situation  with  re8i)ect  to  the  Toten- 
hagen  woman;  plaintiff's  conduct  with  reference  to  signing 
the  stipulation  and  the  conditions  of  that  instrument, — all 
point  to  the  fact  that  he  was  bent  on  casting  her  off  for 
another,  and  that,  in  order  to  accomplish  this,  he  coerced 
her  into  procuring  a  decree  of  divorce  from  him.  Their 
subsequent  relations  strongly  confirm  this  view,  for  he 
loaned  out  for  her  the  money  paid  as  alimony.  They  often 
met,  and  each  partially  arranged  to  remember  the  other  by 
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will,  she  to  leave  the  entire  remainder  in  her  property  to 
him,  and  he,  one  half  or  one  fourth  of  all  he  had  to  her; 
and  finally  he  returned  to  her  siek,  never  again  to  leave, 
and  died  in  her  arms.  Surely  a  woman  who  thus  loved 
ought  not  be  found,  on  a  record  such  as  that  l)efore  us,  to 
have  voluntarily  demanded  a  decree  of  divorcement.  She 
was  the  instrument  of  his  will  in  obtaining  the  decree. 
She  was  forced  to  {irocure  it,  and  that  decree  should  be  set 
aside  and  held  for  naught. 

II.  We  are  next  confronted    with    the 

^'  m^o""omainr.d      proposition  that,  as  death  has  dissolved  the 

tXt  100^0?  prop-    marital   relation   existing   between    the   de- 

nnniiimcnt  after  ceascd  and  the  plaintiff,  no  inquiry  into  the 

validity  of  the  decree  is  permissible;  that,  as 
the  status  of  the  parties  has  been  fixed,  and  as  plaintiff  was 
not  the  spouse  of  deceased  at  the  time  of  his  death,  she  is 
not  in  situation  to  claim  or  take  a  wife's  dower  interest  in 
his  estate.  In  other  words,  it  is  contended  by  the  appellee 
that,  as  there  was  a  decree  of  divorce,  no  matter  how  ob- 
tained, it  may  not  be  disturbed,  as  the  status  of  the  party  is 
finally  determined,  even  though  pro])erty  rights  may  depend 
thereon,  and  be  found  to  have  been  fixed  by  fraud  practiced 
on  the  plaintiff. 

There  is  no  doubt  that  some  courts  have  treated  decrees 
of  divorce  with  the  consideration  contended  for,  and  have 
held  that  a  decree,  though  the  product  of  the  grossest  fraud, 
may  be  effectual  in  depriving  a  wronged  spouse  of  the  prop- 
erty rights  incident  to  the  marriage  relation.  Givcrnaud  v, 
Oivcrnauih  (N.  J.)  85  Atl.  830;  Boij  i\  Day,  (Ohio)  98  N. 
E.  Wfi;Dicycr  r.  Nolan,  40  Wash.  459  (1  L.  R.  A.  [N.  S.]  551, 
and  note;  111  Am.  St.  919) ;  Lichcr  r.  Licher,  (Mo.)  143  S. 
W.  458.  But  the  clear  weight  of  authority  is  the  other  wav. 
True,  to  entitle  the  wife  to  a  dower  or  distributive  share, 
there  must  have  been  marriage,  seisin,  and  death  of  the 
husband.     During  marriage,  the  right  of  the  wife  in  the 
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property  of  her  huBbaiid  is  inchoate,  but  is  of  value  which 
the  courts  will  protect.  Buzick  t* .  Buzick,  44  Iowa  259.  On 
his  death,  it  becomes  perfect,  unless  she  has,  voluntarily  or 
otherwise,  parted  with  or  forfeited  it.  To  give  her  this 
right,  however,  the  marriage  must  have  continued  until 
the  time  of  death;  or,  if  not  so  continuing,  must  have  been 
terminated  without  her  fault  or  in  a  manner  rendering  it 
invalid  as  against  the  wife.  A  decree  of  divorce,  unassailed, 
is  a  complete  bar  to  any  claim  to  dower. 

In  McCraney  v,  McCraney,  5  Iowa  232,  the  complainant 
sought  to  have  the  decree  of  divorce  set  aside  so  far  as  to 
give  her  the  dower  interest  and  a  distributive  share  of  one 
third  in  the  personal  estate  of  her  deceased  husband,  on  the 
ground  that  the  decree  of  divorce  was  obtained  by  fraud; 
and  the  court  held  that,  as  the  petition  did^not  pi*ay  that 
the  decree  of  divorce  be  set  aside,  the  relief  could  not  be 
granted,  for  that  it  would  be  inconsistent  to  award  dower 
and  yet  allow  the  decree  to  stand.  At  a  prior  term,  an 
opinion  had  been  delivered  by  the  majority  of  the  court 
granting  the  relief  prayed,  but  on  rehearing  the  opinion 
was  withdrawn,  probably  in  view  of  the  possibility  of  reach- 
ing a  unanimous  decision  on  the  point  above  stated. 
Whether  such  a  decree  might  be  set  aside  was  left  an  open 
question.  This  point  was  raised  in  Lawrence  v.  'NelHon,  113 
Iowa  277,  where,  owing  to  fraud  in  the  matter  of  jurisdic- 
tion, a  decree  of  divorce  was  set  aside  after  the  death  of 
the  successful  party,  and  the  former  wife  of  the  deceased 
pensioner  held  entitled  to  claim  a  pension  under  the  laws 
of  the  United  States.  A  valuable  note  gathering  all  the 
cases  bearing  on  the  point  will  be  found  in  connection  with 
this  case,  reported  in  57  L.  R.  A.  583.  The  same  question 
came  before  the  court  in  Wood  v.  Wood,  136  Iowa  128,  and 
this  case  also  will  be  found  reported,  with  valuable  note 
added,  in  125  Am.  St.  Rep.  230.  See,  also,  12  L.  R.  A.  (N.  S.) 
891.     See,  also,  Whitcoirib  v.  Whitcomh,  46  Iowa  437;  Clay 
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V.  Robertson,  (Okla.)   120  Pac.  1102;  Day  v.  Nottingham, 
(Ind.)  66  N.  E.  998. 

Mr.  Freeman,  by  way  of  introduction,  in  the  note  in  125 
Am.  St.  Rep.  230,  observes: 

"The  right  to  contest  the  validity  of  a  decree  in  divorce 
after  the  death  of  one  of  the  parties  thereto  has  not  been 
very  often  before  the  courts,  especially  where  any  conten- 
tion was  raised  by  counsel  as  to  the  effect  of  such  death  up- 
on the  right  of  the  complaining  party  to  have  the  decree 
reviewed;  and  in  the  absence  of  any  such  contention,  and 
where  property  rights  were  involved,  the  courts  seem  gen- 
erally not  to  have  considered  the  fact  that  one  of  the  parties 
was  dead  as  having  any  important  bearing  in  the  right  of 
the  complainant  to  obtain  relief,  but  to  have  decided  the 
cases  upon  the  same  general  principles  as  those  involved  in 
an  attack  upon  any  other  final  judgment  in  a  civil  action. 
It  is,  of  course,  recognized  in  all  the  cases,  that  death  ends 
the  marriage  relation,  and  therefore  terminates  a  suit  which 
has  no  purpose  except  to  accomplish  that  end  {actio  per- 
sonalis morltur  cum  persona) ;  but  according  to  the  decided 
weight  of  authority,  as  we  shall  see,  when  property  rights 
are  involved,  a  decree  in  divorce,  like  any  other  final  judg- 
ment, may  be  vacated  or  set  aside  when  obtained  by  fraud, 
notwithstanding  the  death  of  one  of  the  parties  thereto.  The 
right  of  attack  in  such  cases  is  not  permitted  for  the  pur- 
pose of  continuing  the  controversy  touching  the  right  of 
divorce  within  itself,  but  for  the  ascertainment  of  the  cor- 
rectness of  the  decree  with  relation  to  such  property  rights. 
There  are  a  few  exceptions  to  this  rule  which  will  be  duly 
noted." 

In  Wood  r.  Wood,  supra,  both  parties  were  dead,  and  it 
w^as  conceded  that  their  status  w'hile  living  was  no  longer 
a  proper  subject  of  judicial  inquiry,  save  as  this  might  af- 
fect property  rights  of  those  entitled  thereto,  and  it  was 
held  that,  to  protect  such  property  rights,  the  decree  of  di- 


Jan.  1917]  Dennis  v.  Harris.  139 

vorce  might  be  set  aside.  The  pioneer  case  on  the  subject 
appears  to  have  been  Johnson  v.  Coleman,  23  Wis.  452  (99 
Am.  Dec.  193).  The  widow  brought  an  action  in  the  na- 
ture of  a  bill  of  review  against  the  personal  representatives 
of  her  deceased  husband  and  his  heirs  at  law  to  have  the  de- 
cree of  divorce  declared  void,  upon  the  ground  that  it  was 
obtained  by  fraud,  and  it  was  held  that  the  petition  alleged 
extrinsic  facts  dehors  the  record,  which,  if  proven,  would 
Bhow  that  the  decree  was  entered  without  jurisdiction  and 
through  fraud,  and  relief  sought  might  be  granted. 

In  Brown  v.  Grove,  116  Ind.  84  (9  Am.  St.  823),  the  hue- 
baud  had  procured  the  petition  for  divorce  to  be  filed  in 
the  name  of  his  wife,  and  then  answered  the  complainant, 
the  wife  being  without  knowledge  of  the  proceeding  for 
more  than  20  years  after  the  decree  was  granted,  and  it 
was  held  that  this  amounted  to  a  fraud  on  the  court,  and 
that  she  was  entitled  to  have  the  decree  annulled,  although 
long  after  the  husband's  death.  See,  also,  Willman  v.  WiU- 
man,  57  Ind.  500. 

In  Bomsta  v.  Johnson,  38  Minn.  230  (36  N.  W.  341),  the 
authority  of  the  court  to  set  aside  decrees  of  divorce  upon 
the  ground  of  having  been  obtained  by  fraud,  was  fully 
recognized.  To  the  same  effect,  see  Rawlins  v.  Rawlins,  18 
Fla.  345 ;  Rodgers  v.  Nichols,  15  Okla.  579  (83  Pac.  923) .  In 
the  last  case,  the  court  observed: 

"The  doctrine  that,  subsequent  to  the  death  of  the  party 
who  obtained^  decree  of  divorce  by  fraud,  an  action  will 
lie  to  annul  the  same,  is  sustained  by  all  the  authorities." 

In  2  Nelson  on  Divorce  and  Separation,  Section  1054, 
the  author  says: 

"A  decree  obtained  by  fraud  will  be  vacated,  although 
one  of  the  divorced  parties  is  dead.  The  same  rule  of  public 
policy  that  requires  the  decree  to  be  vacated,  although  a  sec- 
ond marriage  has  taken  place,  will  require  the  same  relief, 
although  one  of  the  parties  is  dead.    The  proceeding  will  be 
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a  mere  contest  for  property;  for,  if  the  decree  is  vacated, 
the  survivor  cannot  be  restored  to  marital  rights.  The  fact 
that  the  party  is  dead,  who  is  alleged  to  have  procured  the 
decree  by  fraud,  should  justify  the  court  in  requiring  clear 
and  satisfactory  evidence  of  the  fraud,  for  the  dead  can 
make  no  denials  or  explanations." 

In  Leathers  v.  Stcuurt,  108  Maine  96  (Ann.  Cas.  1913 
B,  366).  the  principle  is  recognized,  and  a  decree  of  divorce 
on  its  face  valid  was  set  aside  because  of  the  affidavit  that 
the  residence  of  the  wife  was  unknown  to  the  husband  suing 
for  a  divorce,  and  could  not  be  ascertained,  when  in  fact 
it  might  readily  have  been  discovered,  in  the  note  attached 
to  this  case,  the  annotator  observes: 

"While  it  is  a  general  rule  that  after  the  death  of  a  par- 
ty his  status  while  living  is  no  longer  a  proper  subject  of  ju- 
dicial inquiry,  save  as  it  may  affect  the  property  rights  of 
his  survivors  or  heirs,  the  view  generally  obtaining  in  refer- 
ence to  the  power  of  the  court  to  set  aside  or  vacate  a  di- 
vorce decree,  in  a  direct  proceeding  instituted  after  the 
death  of  one  of  the  parties. by  the  survivor,  is  that  if  the 
proi)erty  interests  of  such  survivor  are  affected  by  the  de- 
cree, the  decree  itself  may  be  assailed,  if  it  is  for  any  reason 
void  or  voidable." 

The  question,  however,  is  not  an  open  one  in  this  court, 
having  been  determined  in  the  two  cases  cited  in  accord- 
ance with  the  contention  of  ap'pellaut.  If  the  rule  were 
otherwise  than  held  therein,  the  ancient  boast  of  **no  wrong 
without  a  remedy*'  would  lie  groundless,  ancf  though  a  wife 
were  coerced  or  deceived  into  the  pi:ocuremeut  of  a  decree 
of  divorce  and  promptly  repudiated  the  fraud,  yet  if  her 
husband  died  before  this  were  done,  by  a  suit  brought  to 
set  aside  the  decree,  she  would  be  without  remedy,  and 
might  not  even  be  recouped  the  financial  loss  consequent  on 
the  fraud.  True,  alimony  might  be  claimed,  but  that  is 
never  awarded  as  a  matter  of  compensation,  and,  even  if 
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it  were,  would  not  be  adequate.  In  such  a  case,  the  decree 
is  not  set  aside  as  affecting  status  after  death,  but  by  way 
of  undoing  what  was  fraudulently  accomplished,  as  affect- 
ing the  property'  rights  which  would  have  matured  but 
for  the  influence  of  the  fraud  exerted  by  the  deceased.  Had 
the  latter  survived,  the  status  would  have  been  restored  by 
setting  aside  the  decree  upon  finding  that  it  was  fraudulent- 
ly obtained.  And,  even  though  the  husband  had  departed 
this  life  an  instant  later,  the  surviving  wife  would  have 
taken  a  distributive  share  in  his  estate.  Should  his  death  a 
few  days  sooner,  without  fault  on  her  part,  deprive  her  ut- 
terly of  property  rights  to  which  she  would  have  been  enti- 
tled had  he  lived  these  few  days  longer?  Should  a  mere  de- 
cree spread  upon  the  record,  the  product  of  fraud,  be  per- 
mitted to  deprive  her  of  an  adequate  remedy?  Surely  not, 
when,  by  setting  the  decree  aside  and  adjudging  it  to  be  as  of 
naught,  because  of  having  been  procured  by  duress  and 
fraud,  the  wife  may  be  accorded  mutual  justice  by  award- 
ing her  the  precise  portion  of  the  deceased's  property  she 
WQuld  have  taken  but  for  the  indirection  of  the  deceased. 
We  are  of  opinion,  regardless  of  what  the  relief  may  be 
denominated,  that,  upon  proof  that  a  decree  of  divorce 
has  been  obtained  by  fraud  or  duress,  it  may  be  set  aside 
even  after  the  death  of  the  perpetrator  of  such  fraud,  and 
the  relief  awarded  sufficient  to  compensate  the  financial 
loss  consequent  upon  the  wrong  perpetrated. 


It  is  contended  that  plaintiff  was  guilty 
I   of  la 

annul :   lacbes. 


'*  Jwe^* action* to   of  lachcs,  and  for  that  reason  ought  not  to 


be  permitted  to  maintain  the  action.  The 
husband  died  April  21,  1912,  and  suit  was  begun  September 
30th,  following.  This  certainly  cannot  be  regarded  as  an 
unreasonable  delay.  The  decree  of  divorce  had  been  entered 
October  18,  1911,  six  months  and  three  days  prior  to  his 
death.  There  is  every  reason  for  prompt  action  in  repudi- 
ating fraud  practiced  in  such  a  case,  unless  the  party  shall 
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elect  to  acquiesce  in  the  result.  The  determination  as  to 
whether  the  dielay  has  been  such  as  to  indicate  such  acv 
quiescence,  necessarily  depends  upon  the  circumstances  and 
the  situation  of  the  parties.  As  observed  in  Leatli^rs  v. 
Stewart,  108  IMaine  9C  (Ann.  Cas.  1913  B,  3G6) : 

"Laches  is  negligence  or  omission  seasonably  to  assert  a 
right.  It  exists  when  the  omission  to  assert  the  right  has 
continued  for  an  unreasonable  and  unexplained  lapse  'if 
time,  and  under  circumstances  where  the  delay  has  been 
prejudicial  to  an  adverse  party,  and  when  it  would  be  in- 
equitable to  enforce  the  right.  The  circumstances  in  a 
given  case  which  are  claimed  to  constitute  laches  are,  of 
course,  questions  of  fact.  But  the  conclusion  whether,  up- 
on the  facts,  it  would  be  inequitable  to  enforce  the  right, 
and  whether  the  claimant  is  barred  by  laches,  involves  a 
question  of  law." 

Mr.  Pomeroy  in  his  work  on  Equitable  Remedies,  Vol- 
ume 1,  Section  21,  says  that  the  true  doctrine  concerning 
laches  has  never  been  more  concisely  and  accurately  stated 
than  in  the  following  language  employed  by  the  Supreme 
Court  of  Rhode  Island: 

"Laches,  in  legal  significance,  is  not  mere  delay,  but  de- 
lay that  works  a  disadvantage  to  another.  So  long  as  the 
parties  are  in  the  same  condition,  it  matters  little  whether 
one  presses  a  right  promptly  or  slowly,  within  limits  allowed 
by  law;  but  when,  knowing  his  rights,  he  takes  no  steps 
to  enforce  them  until  the  condition  of  the  other  party  has, 
in  good  faith,  become  so  changed  that  he  cannot  be  restored 
to  his  former  state,  if  the  right  be  then  enforced,  delay  be- 
comes inequitable  and  operates  as  an  estoppel  against  the 
assertion  of  the  right."  Chase  v.  Chase,  20  R.  I.  202  (37 
Atl.  804). 

Though  the  motive  of  deceased  in  obtaining  the  decree 
of  divorce  was  to  enable  him  to  marry  another,  he  had  not 
done  so.    He  had  continued  to  drink  ezceBBively,  but  ho 
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had  not  abandoned  friendly  relations  with  the  plain ti ft. 
He  loaned  out  for  her  the  amount  paid  her  as  alimony. 
They  talked  over  provisions  to  be  inserted  in  her  will,  leav- 
ing everything  to  him  after  a  life  estate  in  her  mother,  and 
he  is  shown  to  have  expressed  the  purpose  of  willing  to  her 
one  fourth  of  his  property  at  least.  He  returned  to  her 
shortlv  before  his  death,  with  announcement  that  he  had 
come  nevermore  to  leave,  was  cared  for,  and  died  in  her 
arms.  In  these  circumstances,  she  would  not  be  likely  to 
hasten  in  instituting  suit,  and,  as  no  one  has  been  preju- 
diced by  the  delay,  the  doctrine  of  laches  ought  not  to  l)e 
applied.  We  have  discovered  no  decision  denying  relief, 
where  the  delay  in  instituting  suit  was  so  brief.  Horton  v. 
.Stcfjnjfjrr,  175  Fed.  750  (20  Ann.  Cas.  1134)  ;  McElrath  v. 
McElrath,  120  Minn.  380  (41  L.  R.  A.  [N.  S.]  505) ;  yichol- 
son  V.  Nichohon,  (I ml.)  15  N.  E.  223;  lAchcr  t*.  Licher,  239 
Mo.  1  (143  S.  W.  458).  Ree,  contra.  Chattel  ton  v.  Chatter- 
ton.  231  111.  449  (121  Am.  St.  Rep.  339). 

The  action  was  timely,  and  the  plea  of  laches  should  be 
disregarded. 

III.  It  is  argued  that,  as  the  plaintiff 
^'  ?w''" art'io^ to  has  acccptcd  benefit  by  way  of  alimony 
?ion"of  nUmony :  uuder  the  decree  of  divorce,  she  is  estopped 
esoppc.  1  from  questioning  the  same  for  the  purpose 
of  establishing  right  to  his  property.  See  Marvin  v.  Foster, 
(Minn.)  G3  N.  W.  484.  She  offered  in  the  petition,  how- 
ever, to  have  the  amount  paid  her  as  alimony  considered 
in  ascertaining  the  share  of  property  which  may  be  awarded 
her  in  event  the  decree  shall  be  set  aside,  and  as,  in  that 
event,  she  would  be  entitled  to  much  more,  there  was  no 
occasion  to  return  such  pro[)erty.  If,  however,  that  relief 
should  not  be  accorded,  she  would  be  entitled  to  retain 
what  she  had  received  as  alimony.  In  these  circumstances, 
as  shtf  would  be  entitled  to  all  she  received  under  the  decree 
of  divorce,  she  is  not  estopjKid  by  reason  of  the  receipt  or 
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retention  of  the  money.  The  decree  of  divorce  should  have 
been  set  aside,  and  the  plaintiff  decreed  entitled  to  the  share 
of  the  estate  (including  the  amount  paid  as  alimony)  which 
she  would  have  taken  as  widow  but  for  the  divorce,  less  the 
amount  so  paid  her. — Reversed. 

Gaynor,  C.  J.,  Weaver  and  Salinger^  JJ.,  concur. 


Charles  M.  Prahm^  Appellant,  v.  W.  H.  Seaman  et  al., 

Appellees. 

DESCENT  AND  DI8TBIBUTION:     Surviying  Spouse— Dower  and 

1  Curtesy — Judicial  Sale.  A  disclaimer  by  the  owner  of  an  estate 
per  autre  vie  of  all  interest  in  the  estate,  followed  by  a  judicial 
sale  of  the  premises  under  partition  proceedings,  and  a  dis- 
tribution of  the  proceeds  among  the  remaindermen,  effectually 
extinguishes  such  estate,  and  consequently  all  contingent  in- 
terest of  dower  or  curtesy  in  the  surviving  spouse  of  the  former 
owner  of  such  estate,  even  though  such  spouse,  holder  of  such 
contingent  interest,  was  not  a  party  to  the  partition  proceeding. 
Sec.  3366,  Code,  1897. 

DESCENT  AND  DISTRIBUTION:     Surviying   Spouse— Estates   Per 

2  Autre  Vie — ^Dower  and    Curtesy.   Whether  an  estate  during  the 
life  of  another  (estate  per  autre  vie)  is  a  "legal  or  equitable" 
estate,  with  the  meaning  of  our  so-called  dower  and  curtesy 
statute  (Sec.  3366,  Code,  1897),  quaere, 

PARTITION:    Parties  Defendant — ^Holder  of  Contingent  Dower.      A 

3  husband  who  holds  a  contingent  or  possible  curtesy  interest 
in  lands  in  which  the  wife  has  an  interest,  as  owner  per  autre 
vie,  is  not  a  necessary  party  defendant  in  partition  of  the  land 
by  remaindermen. 

Appeal  from  Scott  District  Court. — A.  P.  Barker^  Judge. 

Tuesday,  September  26,  1916. 

Rehearing  Denied  Monday,  January  22,  1917. 

Action  in  equity  to  establish  and  confirm  plaintiff's  al- 
leged interest  in  certain  real  property.  Petition  dismissed, 
and  plaintiff  appeals. — Affirmed. 

Theunen  &  Shorey,  for  appellant.  • 

L.  M.  Fisher,  for  appellee. 
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Weaver,  J. — ^The  undisputed  facts,  so 
1.  Descent  and      far  as  material  upon  this  appeal,  are  as  fol- 

DISTRIBUTION  :  '^  '^^  ' 

;SSJ«?  dower  ^^^^'»-  ^°  January  4,  1897,  Catherine 
juaidarsaie.  Frahm,  owner  in  fee  of  the  property  in  ques- 
tion, died  testate.  By  the  terms  of  the  will, 
which  was  duly  probated,  the  testatrix  devised  this  prop- 
erty to  the  plaintiff  for  life,  with  remainer  over  to  such  of 
his  children  as  should  live  to  reach  the  age  of  21  years. 
Soon  thereafter,  plaintiff  mortgaged  his  right  and  interest 
so  acquired,  to  secure  the  paj'ment  of  an  indebtedness  to 
one  Suhr.  In  the  year  1900,  Ida  Frahm,  wife  of  the  plain- 
tiff, brought  suit  against  him  for  a  limited  divorce  or  sepa- 
rate maintenance,  and  a  decree  was  rendered  therein  in 
her  favor,  awarding  and  setting  off  to  her,  *^absolutely  and 
in  her  own  right,"  all  the  right,  title  and  interest  of  her 
said  husband  in  said  property,  "the  same  being  a  life  es- 
tate, together  with  rents  and  income,  accrued  and  to  accrue." 
This  decree  appears  never  to  have  been  set  aside,  vacated 
or  reversed.  In  the  year  1901,  two  of  the  children  of  the 
plaintiff,  having  arrived  at  the  age  of  21  years,  brought  suit 
for  a  partition  of  the  property,  naming  the  said  Ida  Frahm 
and  others  as  defendants,  but  not  including  therein  Charles 
M.  Frahm,  plaintiff  in  the  present  notion.  Ida  Frahm  ap- 
peared to  said  proceeding  and,  in  consideration  of  an  agree- 
ment by  plaintiffs  therein  to  pay  off  the  mortgage  to  Suhr, 
entered  of  record  her  surrender  and  disclaimer  of  further 

m 

right  or  interest,  declaring,   among  other   things,  as   fol- 
lows : 

"I,  Ida  Frahm,  do  hereby  quitclaim  and  surrender  unto 
the  said  plaintiffs  all  my  right,  title,  and  interest  in  and  to 
the  said  land,  to  wit:  SE  14  of  NE  14  and  E  1/2  of  SE  14  of 
Sec.  3,  and  :SE  14  of  NE  i^  of  Sec.  10,  all  in  Twp.  79  North, 
of  Range  2  East  of  the  5th  P.  M.,  and  I  disclaim  having 
any  further  interest  thereia,  and.  I  consent  that  the  said 
plaintiffs  may  have  decree  and  judgment  in  said  suit  as 
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prayed  for  in  their  petition,  and  as  may  be  deemed  just  and 
proper  by  the  court." 

Said  action  resulted  in  a  decree  establishing  and-  con- 
firming the  full  ownership  6f  the  lands  in  the  children  of 
the  said  Charles  M.  Frahm.  It  was  also  found  that  a  di- 
vision of  the  property  in  kind  or  i)arccls  could  not  be  made 
without  impairing  its  value,  and  it  was  therefore  decreed 
that  the  same  he  sold  at  public  sale,  and  proper  distribu- 
tion he  made  of  the  proceeds.  Pursuant  to  said  decree,  the 
land  was  put  up  for  sale  and  sold  to  the  defendant  herein, 
W.  II.  Reaman.  The  deed  was  approved  and  the  considera- 
tion duly  paid,  and  the  purchase  money  has  been  duly  dis- 
tributed in  accordance  with  the  ruling  of  the  district  court. 
Jn  the  year  1012,  Ida  Frahm,  the  wife  of  the  idainfiff  here- 
in, died;  and  Ihereafter  he  brought  this  acti<m  claiming 
that,  notwilhstanding  the  decree  in  the  divorce  proceedings 
awarding  to  his  wife  the  life  estate  of  which  he  was  pos- 
sessed, and  notwithstanding  the  partition  i)roceedings  and 
sale  of  the  property  as  aforesaid,  he  is  entitled,  as  the  sur- 
viving husband  of  Ida  Frahm,  to  the  statutory  share  of  one 
third  in  such  life  estate.  The  trial  court  found  against  this 
contention,  and  dismissed  the  suit  at  plaintiff's  cost.  In 
support  of  the  demand  for  a  reversal,  it  is  argued  that  the 
devise  of  the  property  to  plaintiff  for  life,  and  the  subse- 
quent decree  in  the  divorce  proceedings/ awarding  it  to  his 
wife  for  her  separate*  maintenance,  had  the  effect  to  vest 
her  with  the  estate  for  the  term  of  his  natural  life;  and 
that,  upon  her  death,  he  became,  as  her  surviving  husband, 
reinvested  with  the  title  to  one  third  of  such  estate,  under 
the  terms  of  our  statute.  Code  Section  33GG.  The  statute 
cited  provides  that,  upon  the  death  of  a  married  person, 
one  third  in  value  of  all  the  legal  or  equitable  estates  in  real 
property  possessed  by  the  deceased  at  any  time  during  the 
marriage,  which  have  not  been  sold  on  execution  or  other 
judicial  sale,  and  to  which  the  surviving  spouse  has  made 
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no  relinquishment  of  right,  shall  be  set  apart  as  his  or  her 
proi)erty  in  fee  simple.  Applying  this  provision,  it  is  said 
that  an  estate  in  real  property  for  the  life  of  another,  or, 
to  use  the  book  phrase,  an  "estate  per  autre  vie/^  is  a  legal 

1  or  cHfuitable  estate,  within  the  meaning  of  the  act,  and,  while 

the  decree  for  separate  maintenance  had  the  effect  to  divest 

I  plaintiff  of  his  life  estate  and  vest  it  in  Ida  Frahm,  the 

I  necessary  result  was  to  reinvest  him  with  the  contingent 

right  to  a  share  therein  in  the  event  that  he  outlived  her, 

\  an   event   which   has   in   fact  taken   place. 

'  DiKTiuBrTioN:     Whether  an   estate  per  autre  vie  in   real 

j  Bpou»o  r  Mtates   property  is  a  legal  or  equitable  estate,  with- 

per  Quire  vie  ' 

I  dower  nnd  curt-'  in  the  meaning  of  our  statute  above  cited, 

I  esy. 

is  a  question  upon  which  this  court  has  had 
no  occasion  to  pass.  It  is  perhaps  doubtful  whether,  under 
the  statute,  the  character  or  quality  of  the  estate  in  which 
the  surviving  spouse  takes  a  right  in  the  nature  of  dower 

■ 

or  curtesy  or  distribution  is  materially  different  than  it 
was  at  common  law ;  but,  under  the  admitted  circumstances 
of  this  ]>articular  case,  we  are  not  required  to  determine  that 
question.  It  may  be  said,  however,  that  at  common  law  an 
estate  per  autre  vie  was  not  heritable  nor  subject  to  dower 
or  curtesy  (2  Blackstone's  Com.  259;  1  Wash.  Real  Prop., 
star  page  93;  Tiedeman's  Real  Property,  Sec.  61;  Foltoell 
V.  Fohccll,  [N.  J.]  50  Atl.  117).  By  the  English  Statute 
of  Frauds,  29  Car.  II,  such  estates  were  made  devisable  by 
the  tenant,  and,  in  the  absence  of  a  devise,  they  were  to  be 
treated  as  personal  assets  going  to  the  administrators  or 
executors  of  the  tenant    The  holdings  in  this  country  upon 

the  proposition  are  not  uniform.     See  last 

^  Serdefendanf:"  "^*^  *^  Tiedemau'S  Real  Property,  Sec.  61. 

?k»Kent**dower.     ^^"^  ^^^  **^®  purposc  of  argument,  assuming 

the  correctness  of  appellant's  interpretation 
and  application  of  our  statute,  we  still  see  no  escape  from 
the  proposition  that  the  effect  of  the  disclaimer  of  Ida 
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Frahm  in  favor  of  the  remaindermen,  and  her  ^prender  to 
them  of  all  her  interest  in  the  property,  followed  by  the 
judicial  sale  thereof  and  distribution  of  the  proceeds,  oper- 
ated to  effectually  extinguish  the  life  estate  before  the  death 
of  the  tenant,  and  this  would,  under  the  express  terms  of  the 
statute,  extinguish  the  contingent  rights,  if  any,  of  her  hus- 
band. That  such  decree  would  bind  the  life  tenant  herself, 
there  can  be  no  doubt.  The  plaintiff's  interest  in  the  sub- 
ject of  the  partition  was  at  most  contingent  only;  he  was 
not  a  necessary  party  to  that  proceeding,  and  the  decree 
and  sale  which  eliminated  the  interest  of  the  wife  was  equal- 
ly effectual  to  eliminate  the  contingent  claim  of  the  hus- 
band. Williams  v.  Wescott,  77  Iowa  332,  '342.  It  is  no 
answer  to  this  to  say  that  a  life  estate  is  not  subject  to  par- 
tition. There  was  no  attempt  to  partition  the  life  estate. 
The  action  was  brought  by  remaindermen,  in  whom  the 
title  was  vested  subject  to  the  life  estate,  and  there  is  no 
claim  that  any  partition  was  had  between  them  and  the 
life  tenant.  It  was  competent  for  the  latter  to  waive  or 
disclaim  her  life  estate  and  permit  the  partition  between 
the  devisees  of  the  fee,  and  this  she  did.  The  sale  in  parti- 
tion was  a  judicial  sale,  and  the  statute  in  terms  negatives 
the  right  of  plaintiff  to  assert  any  title  or  interest  in  the 
property  as  the  surviving  husband,  against  the  title  so  ac- 
quired. 

Other  questions  have  been  argued,  but  our  views  upon 
the  one  above  mentioned  are  decisive  of  the  appeal.  The 
decree  of  the  district  court  is  right,  and  it  is  therefore — 
Affirmed. 

Evans,  C.  J.,  Deemeb  and  Preston,  JJ.,  concur. 
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Peter  C.  Frick,  Appellee,  v.  Hartford  Life  Insurance 

Company,  Appellant. 

INSURANCE:     Life   Insurance — ^Nonresident    Companies — Service^ 

1  Jurisdiction.  Jurisdiction  of  a  nonresident  insurance  company, 
which  has,  under  Sec.  1808,  Code,  1897,  agreed  that  service  of 
process  on  it  may  be  made  by  serving  the  state  auditor  (now 
commissioner  of  insurance).  Is  complete  both  by  said  service 
and  by  appearance  and  pleading  generally. 

INSURANCE:     Life  Insurance — Foreign  Companies — State  Courts — 

2  Extent  of  Jurisdiction.  A  court  of  equity  of  this  state,  on  proper 
service  or  appearance,  has.  In  an  action  by  an  Individual  policy 
holder.  Jurisdiction,  not  only  of  a  foreign  non-mutual  life  In- 
surance company,  but  Jurisdiction:  (a)  to  enjoin  assessments 
on  a  policy  of  insurance  In  violation  of  the  contract  terms  there- 
of; (b)  to  determine  the  amount  of  assessments  illegally  ex- 
acted (whether  such  determination  be  called  an  "accounting"  or 
not);  and  (c)  to  render  personal  Judgment  for  the  amount  of 
such  illegal  exaction,  proiHded  such  determination  involves 
(1)  no  interference  with  the  internal  management  of  the  affairs 
of  the  company,  and  (2)  no  interference  with  the  discretionary 
powers  of  its  officers.  So  held  where  the  contract  amount  of  an 
assessment  involved  no  exercise  of  discretion  on  the  part  of  the 
officers,  but  was  determinable  by  mathematical  calculation  only. 

INSURANCE:     Life  Insurance — ^Nonresident  Companies — Liabilities 
3,  5  and  Duties — ^Extent.      Nonresident  life  Insurance  companies,  do- 
ing business  in  this  state  In  accordance  with  the  laws  thereof, 
are  subject  to  the  same  liabilities,  restrictions  and  duties  as 
resident  corporations.  (Sec.  1639,  Code,  1897). 

INSURANCE:      Life   Insurance — Judgment   Against   Foreign    Com- 
4    panics — ^Enforcement.      The  possibility  that  a  foreign  corpora- 
tion, doing  business  in  this  state  and  subject  to  the  laws  thereof, 
may  not  comply  with  a  proper  decree  of  a  court  of  this  state, 
is  no  reason  why  the  decree  should  not  be  entered. 

INSURANCE:     Life  Insurance — ^Nonresident  Companies — ^Liabilities 
3,  5  and  Duties — Extent. 

TRIAL:     Reception  of  Evidence — Books  of  Foreign  Corporations — 

6     Failure  to  Produce.      In  the  trial  of  an  action  against  a  foreign 

corporation,  In  default  for  want  of  answer,  the  court,  on  issues 

involving  the  books  of  the  concern,  may  order  the  books  pro-' 

duced,  and,  on  failure  to  produce  them,  may  order  the  plaintiff's 
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pleading  to  be  taken  as  true,  or,  In  lieu  of  such  action,  may  re- 
ceive any  other  competent  evidence  to  establish  the  facts.    Sees. 
.  1635,  4654—4658,  Code,  1897. 

Appeal  from  Linn  District  Court. — F.  O.  Ellison^  Judge. 

Friday,  September  29,  1916, 

Rehearing  Overruled  January  22,  1917. 

Defendant  is  a  life  insurance  company,  organized  un- 
der the  laws  of  the  state  of  Connecticut,  and  licensed  to  do 
business  in  the  state  of  Iowa.  In  the  year  1883,  the  plain- 
tiff, Peter  C.  Frick,  entered  into  contracts  for  life  insurance 
in  the  defendant  company,  in  what  was  known  as  its  Safety 
Fund  Department.  The  insurance  was  represented  by  five 
policies  or  contracts  for  J1,000  each.  These  contracts  pro- 
vided for  the  payment  of  assessments  by  Mr.  Frick,  in  ac- 
cordance with  a  schedule  of  rates  attached  to  the  policies, 
and  made  a  part  thereof.  By  this  schedule,  the  rate  of  as- 
sessment increased  from  year  to  year  until  Mr.  Frick  should 
reaoh  the  age  of  60  years,  at  which  age  the  rate  of  assess- 
ment was  12.68  for  every  |1,000  of  a  total  indemnity  of 
f  1,000,000.  The  petition  in  this  suit  set  out  the  five  con- 
tracts, and  alleged  that  the  defendant  had  been  assessing 
the  plaintiff  at  a  rate  in  excess  of  that  specified  in  the  con- 
tract; that  he  had  no  knowledge  of  this  until  about  August, 
1910,  shortly  prior  to  the  commencement  of  this  suit;  that 
he  had  been  forced  to  pay  the  illegal  assessments  to  avoid 
forfeiture  of  his  contracts;  and  prayed  for  an  injunction 
restraining  the  defendant  from  assessing  the  plaintiff  at  a 
rate  in  excess  of  that  provided  in  the  contracts,  and  for  an 
accounting  of  the  sums  of  money  illegally  collected  by  the 
defendant  in  excess  of  the  rates  provided  in  the  contracts, 
and  for  judgment  against  the  defendant  for  the  amount 
found  to  be  due,  and  for  such  other  and  further  relief  as 
*  might  be  equitable.  Defendant  interposed  a  demurrer  to 
the  petition,  which  was  overruled,  and  elected  to  stand 
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upon  its  demurrer.  Borne  time  afterwards,  a  default  was 
entered  against  the  defendant  for  want  of  a  plea,  and 
plaintiff  introduced  evidence  to  sustain  the  allegations  of 
his  petition.  A  decree  was  entered  in  plaintiff's  favor,  and 
defendant  appeals. — Affirmed. 

Jones,  Hockcr,  Hawcs  &  Angert,  Daiclcy,  Jordan  & 
Dawteify  and  F.  W.  Lehmann,  for  appellant. 

Deacon,  Good,  Sargent  cC-  Spangler,  for  appellee. 

Preston,  J. — The  contracts,  as  shown  by  Exhibit  "A," 
attached  to  the  petition,  recite  that  *'The  Hartford  Life  and 
Annuity  Insurance  Company"  (the  name  of  which  company 
was  afterwards  changed  to  the  Hartford  Life  Insurance 
Company,  as  allej^ed  in  the  petition),  in  consideration  of  the 
representations,  agreements,  and  warranties  made  in  the 
application  herefor,  and  of  the  admission  fee  paid,  and  of 
the  sum  of  |10,  to  be  paid  to  said  company,  to  create  a  safety 
fund,  as  hereinafter  described,  and  of  f3  per  annum,  for  ex- 
penses, to  be  paid  as  hereinafter  conditioned,  and  <»f  the 
further  payment,  in  accordance  with  the  conditions  hereof, 
of  all  mortuary  assessments,  does  hereby  issue  this  certifi- 
cate of  membership  in  its  safety  fund  department  to  Peter 
C.  Frick  of  Cedar  Rapids,  Linn  County,  state  of  Iowa,  with 
the  following  agreements:  [Here  are  recited  a  number  of 
provisions  which  are  not  nmterial  to  the  present  case.]  The 
contract  then  recites: 

**Upon  the  death  of  the  inember  aforesaid  while  this 
certificate  is  in  force,  all  the  conditions  hereof  having  been 
conformed  to  by  said  member,  and  on  the  receipt  by  the 
president  or  secretary  of  said  company  of  satisfactory 
proofs  of  such  death,  an  assessment  shall  be  made  upon  the 
holders  of  all  certificates  in  force  in  said  department  at  the 
date  of  such  death,  according  to  the  table  of  graduated  as- 
sessment rates,  given  hereon,  as  determined  by  their  respec- 
tive ages  and  the  number  of  such  certificates  in  force  at  the 


152  Frtck  v.  Hartford  Life  Ins.  Co.      [179  Town 

date  of  such  death,  and  the  sura  collected  thereon  (less  ten 
cents  per  each  memlier  assessed  for  cost  of  collection)  shall 
be  paid — provided,  however,  that  in  no  case  shall  the  pay- 
ment upon  this  certificate  in  the  event  of  such  death  exceed 
f  1,000  (less  flo  as  a  post  mortem  contribution  to  said  sa^y 
fund,  if  the  deceased  member  shall  not  have  fully  contrib- 
uted therefor  as  hereinbefore  required,  together  with  any 
balance  due  said  company) — to  his  legal  representatives 
within  90  days  after  the  receipt  of  such  proofs,  upon  presen- 
tation and  surrender  of  this  certificate.  ♦  ♦  ♦  And  said  com- 
pany further  agrees  that  such  mortuary  assessment  shall 
be  in  no  wise  chargeable  or  liable  for  any  use  or  purposes 
other  than  for  the  payment  of  death  claims,  except  as  above 
mentioned. 

**This  certificate  is  issued  by  the  company  and  ac- 
cepted BY  THE  MEMBER  UPON  THE  FOLI.()WIXG  EXPRESS  CON- 
DITIONS AND  agreements:  •  ♦  ♦  The  person  to  whom  this 
certificate  is  issued  agrees  to  pay  to  said  company  f3  per 
annum  for  expenses  on  the  first  day  of  the  month  after  date 
of  issue,  and  at  every  anniversary  thereafter  so  long  as  this 
certificate  shall  remain  in  force,  or  by  monthly  or  other  pro 
rata  installments  of  the  same  in  advance  for  periods  of  less 
than  a  jear.  And  also  agrees  to  pay  said  company-,  upon 
each  certificate  that  shall  become  a  claim,  an  assessment  in 
accordance  vith  the  Table  of  Graduated  Assessment  Rates, 
as  provided  herein,  within  30  days  from  day  on  which  notice 
bears  date.     ♦     •     • 

^'The  holder  of  this  certificate  further  agrees  and  ac- 
cepts the  same  upon  the  express  condition  that,  if  either  the 
monthly  dues,  assessments,  or  the  payment  of  the  |10  to- 
ward the  safety  fund,  as  hereinbefore  required,  are  not  paid 
to  said  company  on  the  day  due,  then  this  certificate  shall 
be  null  and  void.  And  that,  in  case  any  country,  state,  or 
municipality  in  which  the  member  or  his  legal  representa- 
tives may  reside  shall  levy  a  tax  to  be  paid  by  said  company 
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on  account  of  any  moneys  collected  hereon,  said  member 
agreeis  to  pay  the  amount  of  such  tax  to  said  company  in 
addition  to  the  payment  hereinbefore  named,  as  part  of  the 
payment  needed  to  hold  this  certificate  in  force." 

Printed  on  the  contract  is  a  contract  between  the  Hart- 
ford Life  Insurance  Company  and  the  trustee  of  the  safety 
fund,  which  contract  is  in  no  way  material  to  the  present , 
controversy.  Printed  on  the  contract  of  insurance  also  is 
a  schedule,  to  which,  as  already  shown,  reference  is  made  in 
the  body  of  the  contract,  which  is  entitled,  "Table  of  Gradu- 
ated  Asssessment  Kates  for  Death  Losses  for  every  f  1,000  of 
a  Total  Indemuitv  of  |1 ,000,000."  This  table  is  set  out  in 
the  abstract,  and  shows  the  rate  at  each  age  from  15  to  60 
years.  Age  60  years  is  the  last  age  recited  in  that  table, 
and  the  rate  at  that  age,  as  shown  by  that  table,  is  12.68. 
Below  that  table  is  printed  on  the  contract: 

"These  rates  decrease  in  projwrtion  as  the  total  in- 
demnity in  force  increases  above  One  Million  Dollars  in 
amount.. and  are  calculated  so  as  to  cover  the  usual  expense 
of  collecting." 

The  demurrer  to  the  petition,  filed  November  7,  1911, 
was  on  the  following  grounds:  That  the  court  has  no  juris- 
diction of  the  person  of  the  defendant  or  of  the  subject  of 
the  action,  nor  jurisdiction  to  grant  the  relief  prayed  for. 
The  findings  of  the  trial  court  and  the  decree  are,  in  sub- 
stance : 

"That  the  defendant  was  a  corporation  organized  under 
the  laws  of  the  state  of  Connecticut;  that,  on  or  about  the 
8th  day  of  May,  1883,  the  defendant  issued  to  the  plaintiff 
five  contracts  of  insurance  in  the  amount  of  |1,000  each; 
that,  by  the  terms  of  each  of  the  said  contracts,  it  was  pro- 
vided that,  upon  the  death  of  a  member,  an  assessment  shall 
be  made  upon  the  holders  of  all  certificates  in  force  at  the 
date  of  such  death,  according  to  the  table  of  graduated  as 
sessment  rates  given  upon  said  contracts,  as  determined  by 
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the  respective  ages  and  the  number  of  such  certificates  in 
force  at  the  date  of  such  death.  That,  by  the  table  of  grad- 
uated assessment  rates  attached  to  and  printed  upon  said 
contracts  issued  to  the  plaintiff,  the  assessment  rate  in- 
creased from  year  to  year  until  the  plaintiff  should  reach 
the  age  of  60  years,  at  which  age  his  rate  was  |2.68,  and 
beyond  which  age  no  increase  of  assessment  rate  was  pro- 
vided for  by  said  table  of  graduated  assessment  rates.  That 
the  plaintiff  has,  at  all  times  since  the  date  of  said  con- 
tracts, performed  all  the  conditions  to  be  performed  on  his 
part;  that  he  reached  the  age  of  60  years  September  19, 
1897;  that,  commencing  with  the  assessment  levied  May, 
1899,  and  at  all  times  since  that  date,  the  defendant  has 
continually  assessed  the  plaintiff  on  the  5  contracts  at  a 
rate  in  excess  of  |2.G8  per  thousand  upon  a  total  indemnity 
of  f  1,000,000.  That,  prior  to  October,  1911,  the  plaintiff  had 
no  knowledge  that  he  was  being  assessed  by  the  defendant 
upon  said  contracts  at  a  rate  other  than  that  provided  for 
in  said  contracts.  That  the  ratio,  so  called  and  used  bv 
the  defendant  in  assessing  all  members  of  its  safety  fund 
department,  is  the  multiple  or  number  of  times  the  rate  of 
each  resi)ective  certificate  or  contract  necessiiry  to  use  to 
determine  the  amount  each  res|K»ctive  member  must  pay  on 
each  assessment  call.  That  beginning  with  the  month  of 
May,  1899,  and  at  all  times  since  that  date,  the  defendant 
has  assessed  the  plaintiff  on  each  of  the  contracts  set  out 
in  the  petition  at  a  rate  in  excess  of  J2.68,  multiplied  by 
said  ratio.  That  the  amounts  paid  by  the  plaintiff  upon 
the  certificates  set  out  in  the  petition  since  the  month  of 
May,  18.99,  together  with  the  date  of  payment,  the  common 
ratio  used,  and  the  amount  of  each  assessment  that  was 
due  under  the  contracts,  the  amount  that  each  payment  was 
in  excess  of  |2.68  multiplied  by  the  common  ratio  used,  the 
amount  of  the  interest  on  each  over-payment,  and  the  total 
amount  due  from  defendant  to  plaintiff  on  account  of  said 
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over-assessments  paid  by  the  plaintiff,  was  as  shov\'n  bj-  the 
following  schedule.  Exhibit  '8.'  " 

The  decree  then  recites  the  schedule,  which  shows  a 
total  amount  due  the  plaintiff  from  the  defendant,  on 
account  of  the  over-assessments  and  interest  thereon,  of 
f 2,095.97.  The  decree  then  further  finds  that  the  amount 
of  each  assessment  is  determined  by  the  defendant  as 
follows : 

"By  an  accurate  calculation,  the  exact  amount  which 
will  be  produced  by  the  assessment  at  one  rate  as  pub- 
lished on  the  back  of  the  certificate  at  the  attained  age  of 
each  member  whose  certificate  is  in  force,  is  ascertained. 
This  sum  is  then  divided  into  the  whole  amount  of  death 
claims  which  have  accrued  in  the  quarter ;  and  the  quo- 
tient is  the  factor  which  we  call  the  ratio.  The  ratio  is  the 
number  of  times  the  rate  which  it  is  necessary  for  each 
member  to  pay  in  order  to  make  up  the  full  amount  of 
death  claims  approved,  due  allowance  being  made  for 
lapses.  That  the  total  amount  paid  by  the  plaintiff  upon 
the  five  contracts  in  excess  of  the  |2.68  rate  since  the  month 
of  May,  1899,  with  interest  figured  on  the  excess  payments 
from  the  time  when  made  to  date,  is  the  sum  of  |2,095.97. 
That  the  defendant  was  not  entitled  to  assess  the  plaintiff 
upon  the  five  contracts  in  said  company  after  he  reached 
the  age  of  60  years,  at  a  greater  rate  than  |2.68.  That  the 
plaintiff  is  entitled  to  recover  from  the  defendant  all  sums 
paid  by  him  upon  the  certificates  in  suit  since  plaintiff 
reached  the  age  of  60  years,  in  excess  of  the  sum  of  |2.68, 
multiplied  by  the  ratio  actually  used  by  the  defendant  in 
determining  the  amount  of  each  assessment,  with  interest 
upon  each  such  excessive  sum  from  the  date  of  each  respec- 
tive payment  at  6  per  cent  per  annum,  and  to  a  decree  per- 
petually enjoining  the  defendant  from  assessing  the  plaintiff 
upon  the  certificates  or  contracts  in  suit  at  a  rate  other 
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than  |2.68,  multiplied  b^'  the  ratio  used  for  the  safet.v  fund 
department." 

After  thus  finding  tlie  farts,  the  coui*t,  in  its  decree,  pro- 
vided : 

"That  the  defendant  be,  and  hereby  is,  perpetually  en- 
joined from  assessing  this  j)laintitf,  Peter  C.  Frick,  upon 
his  five  certificates  or  contracts,  numbered  38,361 — 62 — 63 — 
64  and  (55,  at  a  rate  other  than  f 2.6«S  multiplied  by  the  ratio 
used  by  defendant  for  the  safety  fund  department,  and  that 
the  defendant  be,  and  hereby  is,  perpetually  enjoined  from 
assessing  this  plaintiff,  Peter  C.  Frick,  upon  his  said  five 
certificates  or  contracts  at  a  rate  in  excess  of  f2.68  per 
?1,0(>0  on  a  total  indemnity  of  ?1,()(K),()()0 ;  and  it  is  further 
ordered,  adjudged  and  decreed  that  the  plaintiff  have  and 
recover  of  the  defendant,  judgment  in  the  sum  of  |2,095.97, 
js  ith  interest  at  6  j)er  cent  per  annum  from  the  date  of  this 
judgment  until  paid,  together  with  costs  of  this  action, 
taxed  by  the  clerk  in  the  amount  of  $28.60.'' 

The  errors  assigned  are:  (1)  JThe  court  erred  in  over- 
ruling appellant's  demurrer  to  the  petition.  (2)  The  court 
erred  in  rendering  a  money  judgment  in  favor  of  the 
ap])ellee  and  against  the  appellant  corporation  upon  the 
evidence  in  this  case. 

It  appears  that  the  evidence  introduced  by  plaintiff 
was  not  taken  down,  certified,  and  preserved,  as  required; 
so  that  the  second  assignment  of  error  may  not  be  con- 
sidered. Ap])enant  contends  that  it  is  entitled  to  he  heard 
upon  the  question  of  the  ruling  on  the  demurrer,  and  ap- 
pellee insists  that  no  other  question  can  be  reviewed.  Ap- 
I)ell ant's  propositions  are  that  the  ctnirts  of  Iowa  have 
no  jurisdiction  over  the  person  of  the  appc»llant,  or  of  the 
subject-matter  of  the  action.  The  argument  is  that  the 
courts  of  Iowa  have  no  jurisdiction  of  the  defendant,  a 
foreign  corporation,  to  grant  the  relief  of  injunction,  ac- 
counting, or  even  a  money  judgment,  when  such  judgment 
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ean  be  bad  only  after  an  accounting  bas  been  taken;  tbat 
Bucb  relief  is  beyond  the  power  of  a  court  of  equity  in  this 
state,  which  has  only  a  limited  or  qualified  jurisdiction 
over  a  foreign  corporation;  that  remedies  such  as  are 
sought  here,  if  granted  at  all,  must  be  given  by  the  courts 
of  the  domicile  of  the  corporation, — in  this  case,  the  courts 
of  Conner^ticut.  This  presents  a  question  not  heretofore 
determined  by  this  court,  so  far  as  we  have  been  able  to 
find. 

1.  Appellant's    cases,    cited    in    Para- 
^'  iMuwnw  •  non!  graph  2  of  the  opinion,  on  the  question  as 
MDie?:  service :  to  whether  the  courts  of  Iowa  have  juris- 
diction of  the  subject-matter  of  the  action, 
are  also  cited  on  their  proposition  that  the  courts  of  this 
state  have  no  jurisdiction  over  the  person  of  the  defendant. 

Section  1794  of  the  Code  provides  for  foreign  insurance 

• 

corporations  doing  business  in  this  state,  and  among  other 
provisions  is  this : 

"Upon  its  complying  with  the  provisions  of  this  sec- 
tion, and  of  Section  1808,  Chapter  8,  of  this  title,  and  the 
payment  of  |25,  the  auditor  shall  issue  to  it  a  certificate  of 
authority  to  do  business  in  this  state." 

Section  1808  of  the  Code,  just  referred  to,  provide** : 
"Every  life  insurance  company  and  association  or- 
ganized under  the  laws  of  another  state  or  country  shall, 
before  receiving  a  certificate  to  do  business  in  this  state 
*  *  *  file  in  the  oflSce  of  the  auditor  of  state  an  agree- 
ment in  writing  that  thereafter  service  of  notice  or  process  of 
any  kind  may  be  made  on  the  auditor  of  state,  and  when 
so  made  shall  be  as  valid,  binding  and  effective  for  all  pur- 
poses as  if  served  upon  the  company'  according  to  the  laws 
of  this  or  any  other  state." 

The  original  notice  and  the  return  of  service  thereof 
in  this  case  show  that  service  on  the  defendant  was  ob- 
tained in  the  manner  provided  in  this  statute.     Further- 
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more,  the  defendant  has,  in  response  1o  the '  notice,  ap- 
peared in  the  proceeding  by  filing  its  demurrer.  There  can 
be  no  donbt,  we  think,  that  tlie  court  had  jurisdiction  of 
the  person  of  the  defendant 

2.  The    principal    question    argued   -cm 

2.  Insurance:  life  both  sidcs  is  38  to  appellant's  proposition 

insurance :   for-  '  *  *       ' 

eisrn  compnnies:  fjijit  the  courts  of  lowa  have  no  jurisdiction 

Btate  courts :  •' 

diction.**'  ^^^^^'  ^^  *^^  subject-matter  of  the  action.  In  sup- 
port of  the  proposition,  appellant  cites  the 
following  authorities:  ^tate  ex  rel.  Hartford  L.  Iiuh,  Co.  v. 
Shain,  245  Mo.  78  (149  S.  W.  479) ;  Hartford  Life  Insur- 
ance Co.  V.  lbs,  35  Sup.  Ct.  Rep.  G92;  Clark  t\  Mutual  Re- 
serve Fund  Life  Assn.,  14  App.  Cases  (D.  C.)  154  {43  L.  R.  A. 
390) ;  State  ex  rel.  Minnesota  Mat.  L.  Ins,  Co.  v.  Denton, 
229  Mo.  187;  Taylor  v.  Mutual  Res.  F.  L.  Assn,,  97  Va.  GO 
(45  L.  R.  A.  621) ;  Condon  v.  Mutual  Res.  F.  L.  Assn., 
89  Md.  99  (44  L.  R.  A.  149)  ;  Royal  Fraternal  Union  v. 
Lunday,  51  Tex.  Civ.  App.  637,  640  (113  S.  W.  185)  ;  EJ)cr- 
hard  v.  Northwestern  Mut.  L.  Ins.  Co.,  210  Fed.  520;  Su- 
preine  Council  of  Royal  Arcanum  t\  Green,  35  Sup.  Ct.  Rep. 
724  (45  Ins.  Law  Journal  649)  ;  Howard  v.  Mutual  R.  F.  L. 
Association,  125  N.  C.  49  (45  L.  R.  A.  853)  ;  Fisher  v.  Char- 
ter Oak  L.  Ins.  Co.,  2f)  J.  and  S.  (N.  Y.)  179:  House  v. 
Cooper,  30  Barb.  (N.  Y.)  157;  Cumberland  Coal  Co.  v,  Hoff- 
man Coal  Co.,  30  Barb.  (N.  Y.)  159,  171;  Kansas  &  E.  R. 
Cons.  Co.  V.  Topeka,  S.  d  W.  R.  Co.,  135  Mass.  34;  Madden 
r.  Venn  Electric  Liyht  Co.,  181  Pa.  617;  Grcyory  t\  Neia 
York,  L.  E.  &  W.  R.  Co.,  40  N.  J.  Eq.  38. 

The  lii'st  case  cited  simjihs  to  be  in  point 

3.  iNsrRANCB:  life  as   Sustaining   defendant's    contentions,    al- 

insu ranee  :  non-  *^ 

resident  com-      though  the  statutcs  Inferred  to  in  that  case 

panies :  llabll-  ^ 

rJr««^°^  ^"^*^®  *  are    somewhat    different    from    our    own. 

extent. 

Counsel  for  appellant  in  argument  state 
that  the  defendant,  being  a  foreign  corporation,  is  not  sub- 
ject to  the  same  jurisdiction  which  the  courts  of  Iowa  have 
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over  the  affairs  of  a  domestic  corporation.     Section  1639 
of  tlie  Code  provides: 

**A1J  foreign  corporations  »  •  ♦  doin*:;  btiainess  in 
this  state  shall  be  subject  to  all  the  liabilities,  restrictions 
and  duties  that  are  or  may  be  imi)osed  upon  corporations 
of  like  character  organized  under  the  general  laws  of  this 
state,  and  .^hall  have  no  other  or  greater  powers." 

The  opinion  of  the  Missouri  court  in  the  case  referred 
to  is  direcll.v  opposed  to  the  opinion  of  the  appellate 
court  of  the  state  of  New  York,  in  Pfcffer  v,  Hartford  Life 
/wx.  r/o..  New  York  Law  Journal,  Jul.v  28,  1011,  page  1851 
(IGO  App.  l)iv.  870);  and  appellee's  contention  has  been 
sustained  by  the  Federal  Court  of  Appeals,  as  will  appear 
later.  Furthermore,  substantially  all  the  casefi  cited  by  the 
appellant,  except  the  Missouri  case,  are  cases  against  mu- 
tual associations.  It  is  appellant's  contention  that,  before 
a  money  judgment  for  the  excess  of  assessments,  which 
plaintiff  claims  were  unlawful  and  illegal,  can  be  granted, 
as  prayed  for,  there  must  be  an  elaborate  acc^ounting  be- 
tween the  defendant  and  the  plaintiff,  involving  a  thor- 
ough examination  of  all  the  defendant's  books,  records  and 
accounts,  as  to  the  number  of  deaths  occurring  during  the 
respective  assessment  quarters,  the  amount  of  the  policies 
which  each  meml>er  held  at  the  time  of  his  death,  and  an 
exhaustive  examination  of  the  amount  of  insurance  then 
outstanding  during  each  of  the  quarterly  assessment  periods 
must  be  had,  in  order  to  determine  whether  plaintiff  has 
been  fraudulently  assessed  in  excess  of  the  amoimt  contem- 
plated, and  this  u|>on  a  computation  made  as  provided  in 
the  table  of  rates  attached  to  the  certiticate  of  membership 
at  each  assessment  period;  that  such  accounting  against  a 
fortMgn  cor[)oration  is  beyond  the  power  of  the  court  of 
equit}'  in  this  state  to  grant,  and  would  involve  an  unwar- 
ranted and  unenforceable  interference  with  the  internal 
aiHiirs  of  such  foreign  corporation,  whose  oflScera,  books  and 
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records  are  beyond  the  boundaries  of  this  state.  It  is 
also  contended  that  such  a  decree  as  is  prayed  could  not  be 
enforced  by  the  process  of  contempt,  for  the  reason  that  the 
corporation  and  its  officers  are  in  another  state.  The  case 
must  be  decided,  of  course,  upon  the  allegations  in  the  pe- 
tition; but,  under  such  allegations,  even  though  an  account- 
ing was  asked,  the  plaintiff  could,  if  it  had  the  evidence, 
establish  its  claim  by  evidence  without  an  accounting.  The 
fact  is  that  plaintiff  did  introduce  evidence  and  establish 
his  claim  without  an  accounting.  The  trial  court  did  not, 
by  its  decree  or  otherwiise,  require  an  accounting  by  defend- 
ant. The  gravamen  of  the  complaint  by  plaintiff  should 
be  kept  in  mind.  He  is  a  resident  of  Iowa,  and  sued  de- 
fendant, a  foreign  corporation,  alleging  a  breach  of  a 
written  contract  on  the  part  of  defendant.  The  petition 
alleges,  and  it  is  admitted  by  the  demurrer,  that  defendant 
has  assessed  the  plaintiff,  since  he  reached  the  age  of  60 
3'ears.  at  a  rate  in  excess  of  the  rate  provided  in  the  con- 
tract. IMaintiff  is  seeking  to  recover  the  excessive  assess- 
ments paid  by  him,  and  to  enjoin  the  defendant  from  fur- 
ther assessing  him  on  his  contract  at  a  rate  beyond  that 
provided  by  his  contract.  The  defendant  in  the  instant 
case  is  not  a  mutual  company;  at  least  it  does  not  so  ap- 
pear in  this  record.  It  obtains  profit  for  carrying  out  its 
part  of  the  contract,  and  is  paid  |3  per  year  profit  per  thou- 
sand on  this  insurance,  besides  all  the  expenses  it  incurs.  It 
issues  various  kinds  of  policies;  so  that,  we  take  it,  the  de- 
fendant is  a  private  stock  corj)oration.  It  alone  is  respon- 
sible to  plaintiff  for  a  breach  of  the  contract*  The  plaintiff 
does  not  sue  as  one  of  a  class.  He  is  not  interested  in  any 
other  policy  holder  or  in  any  other  contract  issued  by  the 
defendant.  The  result  of  this  suit  cannot  affect  any  other 
policy  holder.  By  the  demurrer,  defendant  admits  that  it 
has  broken  its  contract  with  plaintiff,  but  claims  that  the 
courts  of  this  state  have  no  jurisdiction  to  compel  the  per- 
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fonnance  of  defendant's  contract  obligations  with  plaintiff, 
because,  in  ascertaining  the  amount  of  plaintiff's  damage,  it 
is  necessary  to  have  an  accounting  of  the  sums  paid  by  the 
plaintiff  in  excess  of  the  amount  called  for  by  his  contract. 
The  contract  provided  that  the  plaintiff  should  pay  to  the 
company  upon  each  certificate  that  should  become  a  claim, 
an  assessment  in  accordance  with  the  table  of  graduated 
assessment  rates  as  printed  thereon,  within  30  days  from 
the  dav  on  which  the  notice  l)ears  date.  The  contract  also 
provides  that,  upon  receipt  of  proof  of  death,  "an  assess- 
ment shall  be  made  upon  the  holders  of  all  certificates  in 
force  at  the  date  of  such  death,  according  to  the  table  of 
graduated  assessment  rates  given  thereon,  as  determined 
by  their  respective  ages  and  the  number  of  said  certificates 
in  force  at  the  date  of  such  death." 

The  defendant  adopted  the  practice  of  making  assess- 
ments quarterly-.  The  amount  of  each  quarterly  assess- 
ment that  could  be  legally  levied  is  determined  by  two  fac- 
tors, as  shown  by  the  provisions  of  the  contract  just  quoted : 
one,  the  rate  printed  on  the  back  of  the  policy;  and  the 
other,  the  ratio  or  number  of  times  the  rate  necessary  to 
make  up  the  assessment,  this  ratio  varying  according  to 
the  amount  of  outstanding  insurance  and  the  amount  of 
death  losses  to  be  paid.  According  to  the  terms  of  the  con- 
tract, the  defendant  and  its  officers  have  no  discretion 
whatever  in  fixing  the  ratio.  It  is  a  mere  matter  of  arith- 
metit*.  The  ratio  is  determined  l>y  a  computation  involv- 
ing the  whole  amount  of  death  claims  that  shall  have  ac- 
crued in  the  quarter,  and  the  total  amount  of  insurance  in 
force.  That  ratio  should  be  used  as  a  multiple  of  the  plain- 
tiff's rate,  taken  from  the  schedule  on  his  policy,  which,  by 
the  terms  of  his  contract  since  he  reached  the  age  of  GO 
years,  should  have  been  |2.68.  What  the  defendant  has  in 
fact  done  has  been  to  assess  the  plaintiff  at  a  rate  of  |4 
instead  of  |2.68,  and  the  common  ratio  was  multiplied  by 
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this  iucreascd  rate  instead  of  the  rate  provided  by  his  con- 
tract.   All  that  the  plaintiff  asked  for  was  an  accounting  of 
this  excess  which  he  had  been  obliged  to  pay  above  the 
assessment  that  would  have  been  legal  under  the  terms  of 
his  contracts.     The  essential  facts  necessary  to  arrive  at 
such  an  accounting  were  a  matter  of  proof,  involving  only 
evidence  of  the  amount  of  each  assessment  paid  by  the  plain- 
tiff, and  the  ratio  used  by  the  defendant  in  making  each 
assesHJiient.     When  these  ratios  used  by  the  defendant  at 
(he  times  of  ihe  various  assessments  were  proven,  it  was 
then  a  mere  matter  of  computation  to  determine  the  assess- 
ment which  the  defendant  could  legally  nmke  against  the 
plaintiff,  and  thereby  determine,  by  another  computation, 
the*  amount  which  the  plaintiff  had  been  compelled  to  pay 
in  excess  of  that  which  was  legal.     The  amount  of  the  in- 
terest on  such  over-payments  was  also  a  matter  of  compu- 
tation.    The  defendant  had  used  a  certain  ratio  on  each 
assessment  levied  by  it.     The  essential  fact,  in  taking  this 
accounting  asked  by  this  plaintiff,  was  simply  the  proving 
of  that  ratio  in  each  particular  instance;  that  is,  the  ratio 
actually  used  by  the  defendant  in  each  particular  instance. 
The  determining  of  this  ratio  actually  used  in  each  par- 
ticular instance  in  no  way  required  the  over-hauling  of  the 
internal  affairs  of  the  defendant  corporation,  but  simply 
involved  the  proving  of  the  fact  as  to  what  the  defendant 
had  actually  done.     That  fact  could  have  been  proven,  of 
course,  by  an  examination  of  the  defendant's  books  and 
records,   but  the  .plaintiff  found   another  way  of  proving 
those  facts,  as  the  decree  of  the  court  shows  that  it  had 
these  facts  before  it  when  it  entered  the  decree.    From  the 
facts  which  the  plaintiff  was  able  to  produce  in  evidence 
before  the  court  in  jiroving  his  case,  the  court  was  able  to 
take  this  accounting  its<*lf,  without  the  necessity  of  com- 
pelling the  production  of  books  and  papers,  and  without 
the  necessity  of  referring  the  matter  to  a  referee.     It  is 
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apparent,  therefore,  that  no  interference  with  the  inlernal 
management  of  the  defendant  corporation  was  recjuired. 

As  stated,  appellant's  cases,  or  most  of  them,  involve 
mntual  companies.  In  the  instant  case,  under  the  contract, 
there  is  no  discretion  lodged  in  the  defendant  company  as 
to  the  amount  of  the  assessment  that  may  be  levied  against 
plaintiff.  This  is  a  matter  of  contract.  The  judgment  and 
decree  entered  in  this  case  will  in  no  wav  interfere  with  the 
internal  management  of  the  defendant  corporation,  nor 
does  it  force  any  officer  to  do  anything  involving  his  offi- 
cial discretion.  Nor  does  the  determination  of  plaintiff's 
rights  in  the  instant  case  involve  the  determination  of  the 
rights  of  every  other  policy  holder  of.  the  corporation,  as  in 
a  mutual  concern.  In  a  mutual  company,  a  member's  rights 
are  determined  not  only  by  the  contract,  but  by  the  char- 
ter, constitution,  and  by-laws  of  the  association.  Some  of 
the  cases  say  that  a  policy  holder  in  a  mutual  company 
stands  in  a  two-fold  relation  toward  the  company :  he  is  a 
policy  holder  and  a  member,  and  is  both  insurer  and  in- 
sured. Condon  v.  Mutual  Reserve^  44  L.  R.  A.  149,  152.  We 
shall  not  attempt  to  review  the  cases  cited  by  defendant. 
In  the  cases  cited  by  appellant,  c»r  most  of  them,  there  were 
involved  questions  as  to  whether  the  coriK)ratiou  could  be 
required  to  produce  its  books  and  accounts,  and  list  of 
mortality  expenses,  salaries,  previous  aesesHuients,  and  all 
matters  incident  thereto  since  the  plaintiff  became  a  mem- 
ber of  the  association.  In  others,  there  were  questions  as 
to  the  (ippointment  of  a  receiver,  the  taking  of  an  account- 
ing for  the  benefit  of  plaintiff  and  of  others  similarly  sit- 
uated. Others  were  brought  by  the  plaintiff  in  his  own 
behalf  and  for  all  others  similarly  situated,  and  it  was  held 
that,  under  such  circumstances,  the  granting  of  the  relief 
prayed  for  involved  an  interference  with  the  internal  af- 
fairs of  the  foreign  corporation.  In  Taylof*  r.  Mutual  Res. 
F.  L.  Aasn.y  (Va.)  45  L.  B.  A.  621,  at  G2G,  the  court  discusses 
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the  question  as  to  wliat  constitutes  internal  management  of 
a  corporation.  See  also  Westminster  Nat.  Bank  v.  New 
England  Electrical  Works,  (N.  H.)  3  L.  R.  A.  (N.  S.)  551- 
555.  In  the  case  of  Eherhard  v.  Noi'thicestern  Mut.  Life, 
210  Fed.  520,  the  court  said: 

**It  is  plain  that  the  accounting  asked  for  by  the  bill 
requires  inquiry  into  the  entire  operation  of  the  company, 
and  the  handling  of  its  funds." 

Further  on  in  the  opinion,  however,  the  court  says: 

"If  this  were  a  suit  asking  only  for  the  interpretation 
and  the  enforcement  of  a  policy  of  insurance,  the  complain- 
ants might  well  have  recourse  to  this  court,  because  it  is 
only  just  and  fair  that  a  citizen  of  Ohio  who  takes  a  policy 
in  a  foreign  corporation  after  the  company  had  agreed  that 
service  of  process  in  Ohio  might  be  made  upon  it,  have 
readv  resort  to  the  courts  of  Ohio  for  redress." 

It  seems  to  us  that  is  what  the  plaintiff  in  the  case  at 
bar  is  seeking  to  do;  that  is,  have  his  rights  interpreted 
and  his  rights  under  that  contract  preserved.  Appellee 
cites  the  following  cases,  as  sustaining  his  contention  that 
the  district  court  of  Linn  County,  Iowa,  had  jurisdiction  of 
the  subject  matter  of  the  action:  Pfcffer  v.  Hartford  Life. 
Insurance  Co.^  New  York  Law  Journal,  July  28,  1911,  page 
1851  (100  App.  Div.  876)  ;  Harrison  v.  Hartford  Life  Insur- 
ance Co,,  New  York  Law  Journal,  June  8,  1909  (137  App. 
Div.  918,  122  N.  Y.  Supp.  1130,  201  N.  Y.  545,  95  N.  E. 
1130) ;  Castagnino  v.  Mutual  Reserve  Fund  Life  Assn.,  157 
Fed.  29;  Eherhard  v.  Northwestern  Mut.  Life  Ins.  Co.,  210 
Fed.  520;  f{trau^<is  v.  Mutual  Reserve  Fund  Life  Assn.,  (N. 
C.)  54  L.  R.  A.  605;  Ehert  v.  Siawc,  (Minn.)  83  N.  W.  506; 
Benjamin  v.  Same.  (Cal.)  79  Pac.  517;  State  ex  rcl.  Minn, 
Mut.  V.  Denton,  229  Mo.  187  (129  S.  W.  709)  ;  19  Cyc.  1238; 
Bahcock  v.  Farwell,  (111.)  91  N.  E.  683;  Edwards  v.  SchiU 
linger,  (111.)  91  N.  E.  1048;  Westminster  Nat.  Bank  v.  New 
England  Electrical  Works,  (N.  H.)  3  L.  R.  A.  (N.  S.)  551; 
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fsdover  r.  Isle  Harhor  Land  Co.,  (Minn.)  98  N.  W.  344; 
State  ex  reh  Lake  Shore  Tel.  and  Tel.  Co.  i\  De  Groat, 
(Minn.)  123  N.  W.  417;  Pierce  v.  Equitable  Life  (Mass.), 
12  N.  E  858;  Guilford  v.  Western  Union  (Minn.),  61  N.  W. 
324;  Wilson  v.  Martin-Wilson  Automatic  Fire-Alarm  Co. 
iMass.),  20  N.  E.  318;  Code  of  1897,  Sec.  1639;  19  Cyc. 
1331 ;  Xelson  v.  Xcderland  Life  Ins.  Co.,  110  Iowa  600.  We 
shall  not  refer  to  all  of  tliein,  but  say  that,  in  our  opinion, 
the  case.s  sustain  plaintiff's  contention,  and  ought  to  be 
adopted  in  a  case  like  this,  as  the  rule  for  this  state.  In 
the  case  of  Pfeffer  v.  Hartford  Life  Insurance  Company, 
liefore  referred  to,  the  Supreme  Court  of  New  York  said : 

"The  plaintiffs  have  brought  an  action  alleging  that 
the  defendant  has  illegally  levied  assessments  upon  them 
in  excess  of  the  amount  fixed  by  contract.  The  suit  is 
brought  in  equity  and  the  plaintiffs  seek  an  accounting 
and  injunction.  The  defendant  is  a  foreign  corporation 
and  demurs  on  the  ground  that  this  court  has  no  juris- 
diction in  such  an  action  against  a  foreign  corporation.  A 
similar  action  has  been  brought  heretofore  by  other  par- 
ties in  this  court  against  the  same  defendant  (Harrison  v. 
Hartford  Life  Insurance  Co\)  and  this  court  has  not  only 
assumed  jurisdiction,  but  its  judgment  granting  the  relief 
has  been  affirmed  by  both  the  Api)ellatc  Division  (137  App. 
I)iv.  918)  and  the  Court  of  Appeals  (201  N.  Y.  545).  Aside 
from  any  authority  which  that  judgment  may  have  as  a 
precedent,  I  find  no  reason  why  the  courts  should  not  take 
jurisdiction  of  this  form  of  action  and  give  at  least  the  re- 
lief of  an  accounting.  The  assessments  do  not  rest  in  this 
rase  within  the  discretion  of  the  defendant's  directors,  but 
their  amount  is  fixed  by  contract.  No  order  of  this  court 
will  interfere  with  any  internal  management  of  the  corpo- 
ration or  force  any  officer  to  do  anything  involving  his  offi- 
cial  discretion.  There  is  but  little  authority  in  this  state 
as  to  the  exact  limits  of  the  jurisdiction  which  the  courts  of 
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this  state  should  assume  by  virtue  of  Section  1780  of  the 
Code  of  Civil  Procedure,  but  in  everv  case  that  I  have  found 
wliere  this  jurisdiction  was  denied,  the  relief  asked  required 
the  visitation  of  the  court  into  the  internal  management  of 
the  corporation  or  interfered  with  the  untrammeled  dis- 
cretion of  the  directors.  The  rule  deducible  from  the 
caFcs  is  that  the  courts  of  this  state  will  entertain  actions 
against  foreign  corporations  in  favor  of  resident  plain- 
tiffs not  only  to  recover  at  law,  but  also  in  equity,  iyclud- 
in«;  suits  in  favor  of  resident  shareholders  who  have  cletir 
rights  to  be  protected  and  they  will  compel  the  enforce- 
ment by  officers  and  directors  of  foreign  corporations  if 
properly  brought  into  court,  of  the  contract  obligations  of 
the  corporation,  if  the  n  t  or  violation   of  such  con- 

tract amounts  to  a  breach  t .  trust  or  duty,  which  will  be 
productive  of  injury  to  such  resident  shareholder  in  mat- 
ters removed  from  the  ordinary  powers  or  discretion  of 
such  directors  and  no  adequate  remedy  at  law  is  available. 
In  my  opinion  there  is  ample  authority  sustaining  the 
jurisdiction  of  the  court  in  this  action.  •  .  .  The  demurrer 
is  therefore  overruled." 

This  ruling  was  affinnod  by  the  Appellate  Division  with- 
out opinion   (160  App.  J)iv.  87G). 

The  case  of  Harrison  v.  Hartford  Life  Insurance  Co, 
was  another  case  in  New  York,  a  case  similar  to  the  case 
at  bar.  In  this  case,  the  New  York  Court  assumed  juris- 
diction and  took  the  accounting  just  as  plaintiff  asks  for  in 
this  instant  case,  and  entered  judgment  against  the  defend- 
ant and  decree  enjoining  it  from  further  violations  of  the 
contract.  That  judgment  and  decree  were  affirmed  by  the 
Appellate  Division  and  the  Court  of  Appeals.  (See  Harri- 
son t\  Hartford  Life  Ins.  Co.,  New  York  Law  Journal,  June 
8,  1909  [137  App.  Div.  918;  201  N.  Y.  545;  95  N.  E.  1130J.) 
The  case  of  Castagnino  v.  Mutual  Reserve  Fund  Life 
Association,  157  Fed.  29,  was  a  case  involving  the  same 
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(piestions  whit-h  are  presented  in  the  Mutual  Reserve  Fund 
oases  cited  bv  appellant  in  its  brief,  namely,  the  Clark, 
Taylor,.  Condon  and  Hotcard  cases.  It  is  an  opinion  of  the 
U.  S.  Circuit  Court  of  Appeals  of  the  Sixth  Circuit,  Judge 
Liirton,  later  of  the  U.  S.  Supreme  Court,  sitting.  This 
opinion  is  decidedly  interesting;  for  the  Federal  Court  of 
Appeals  refers  to  that  series  of  cases,  and  declines  to  follow 
the  rule  announced  therein.    The  opini<m  says: 

"If  the  cases  cited  by  the  court  below  were  decided 
rightly,  the  demurrer  was  ])roperly  sustained*  ♦  ♦  ♦  The 
piv.sent  case  therefore  turns  upon  the  strength  of  the  rule 
prViniulgated  in  those  cases.  The  leading  ones,  the  Clark 
from  the  District  of  Columbia,  the  Condon  from  Maryland, 
the  Taylor  from  Virginia,  and  the  Howard  from  North  Car- 
olina, were  all  decided  about  the  same  time,  in  1899,  fol- 
lowing  the  decision  in  the  Clark  case.  ♦  ♦  ♦  The  lead- 
ing cases  referred  to  were  all  attempts,  by  suits  in  equity, 
to  enjoin  tl»e  collection  of  illegal  assessments,  and  to  re- 
cover them  back,  and  relief  was  denied  on  the  ground  that 
the  court  of  a  state  other  than  the  state  of  the  insurance 
company  couhl  not  exercise  jurisdiction  to  inquire  into  the 
internal  management  and  administration  of  a  mutual  life 
insurance  company,  because  that  was  beyond  its  reach,  and 
it  could  not  make  its  order  effective  in  the  way  of  punish- 
ing or  correcting  either  the  officers  of  the  corporation  or  the 
corporation  itself,  if  it  should  find  there  had  been  a  dere- 
liction of  dutv. 

» 

"Later  than  these  are  the  cases  of  Strauss,  Ehert  and 
Benjamin  (citing  references).  The  Strauss  and  Ehert 
cases  were  suits  to  recover  damages  for  the  wrongful  can- 
cellation of  certain  policies  of  this  company.  The  Ben- 
janiin  case  was  a  suit  to  recover  back  illegal  assessments 
which  were  made  and  collected.  The  cases  were  not  dif- 
ferent essentially  from  that  at  bar.  In  each  the  court  was 
required  to  construe  the  constitution,  by-laws,  and  policy, 


1G8  Fri(;k  v.  Hartford  Life  Ins.  Co.      [179  Iowa 

the  fuudaiiieutal  law  of  the  aHRociatioii,  and  deteriiiiiie 
therefrom  whether  certain  assessments  were  or  were  not 
valid.  That  is  what  the  plaintiffs  below  seek,  and. that  is 
what  the  court  below  held  they  could  not  secure,  except  in 
New  York.  Rome  of  the  courts  which  declined  to  take 
jurisdiction  seemed  alarmed  at  the  possibility  of  confu- 
sion if  every  state  in  which  the  insurance  company  did 
business  should  entertain  suits  to  construe  and  enforce  its 
policies.  It  seems  to  us,  however,  that  it  would  be  easier 
for  the  far-away  litigants  to  have  that  matter  handled  at 
their  homes,  rather  than  take  a  trip  to  New  York  and 
hire  a  lawyer  there  for  the  same  purpose.  A  citizen  who 
takes  a  policy  in  Tennessee  in  a  New  York  company, 
after  the  company  had  agreed  that  service  of  process  in  Ten- 
nessee might  be  made  upon  the  insurance  commissioner 
of  that  state,  has  reason  to  believe  that  he  or  his  benefi- 
ciaries, if  the  company  fails  to  treat  them  ri2:htfully,  will 
have  a  readv  resort  to  the  courts  of  Tennessee  for  redress. 
It  is  not  necessary  to  take  the  view  that,  in  order  to  con- 
strue and  enforce  a  ]>olicy,  there  must  be  an  interference 
with  the  internal  manag(»ment  of  the  com|>any.  The  inter- 
nal management  will  go  on  as  before,  and  there  will  be  no 
interference  with  the  constitution  and  by-laws  or  with  the 
lawful  ciuthority  of  the  officers  of  the  corporation.  In  con- 
struing a  policy,  it  is  not  necessary  to  interfere  with  the 
proper  discretion  of  the  officers.  Where  there  is  discre- 
tion, the  officers  will  be  allowed  full  range.  It  is  only  where 
there  is  no  discretion,  and  the  act  is  clearly  unauthorized 
and  wrong,  that  the  law  will  interfere.  In  the  cases  to 
which  we  have  referred,  one  in  North  Tarolina,  one  in  Min- 
nesota, and  one  in  California,  it  was  necessary  to  construe 
the  policy  in  connection  with  what  the  company  had  done, 
as  shown  by  the  insurance  reports  of  New  York.  Hut  the 
matter  was  entirely  simple.  There  was  no  attempt  to  en- 
trench  upon   the  rights   or  the  authority   of  the   officers. 
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What  they  did  was  plain,  and  the  hiw  was  plain,  and  there 
was  no  reason  why  the  court  of  that  state  where  the  policy 
holder  lived  and  the  insurance  was  written  and  the  contract 
made  should  not  take  jurisdiction  of  the  suits  that  resulted. 
If  all  this  applies  to  the  courts  of  the  states,  much  more 
does  it  apply  to  t^ie  courts  of  the  United  States.  The  judg- 
ment is  reversed  and  the  cause  remanded  for  further  pro- 
ceedings." 

The  Strauss  case,  54  L.  R.  A.  605,  the  Ehert  case,  83 
N.  W.  506,  and  the  Benjamin  case,  79  Pac.  517,  are  all  of 
interest  in  this  controversy  at  bar,  for  the  reason  that  each 
of  those  cases  holds  that  the  exaction  of  an  illegal  assess- 
ment by  the  insurance  association  was  a  violation  of  the 
contract,  and  that  is  the  principle  which  is  the  basis  of  the 
present  suit,  to  wit:  that  the  exaction  of  illegal  assess- 
ments by  the  Hartford  Life  Insurance  Company  was  a  viola 
tion  of  its  contract  with  Mr.  Frick. 

As  to  the  further  contention  of  appel- 
4.  iNBCRANCK  I  life  lant  that  the  courts  of  Iowa  would  have  no 

insurance :  Judg- 

ment  against       ^-^v  of  enforcinff  such  decrees,  we  shall  not 

foreign  com-  •  ^ 

panies:  enforce-  assuuic  in  advance  that  defendant  will  not 

menu 

comply  with  any  decree  that  may  he  en- 
tered. It  is,  of  course,  possible  that  the  decree  could  not 
be  enforced  by  contempt  proceedings  against  the  oflScers  of 
the  defendant  company  in  another  state.  But  the  plain- 
tiff's rights  will  be  fixed,  and  he  may  pay  or  tender  the  as- 
sessments in  the  amount  fixed  by  the  court;  and,  when  the 
policies  mature  at  his  death,  the  questions  as  to  enforcing 
payment  may  be  then  litigated,  at  least  as  to  any  ques- 
tions not  adjudicated  in  this  case.  On  this  question,  the 
Supreme  Court  of  Massachusetts,  in  Wilson  v,  Martin-Wil' 
son  Automatic  Fire-Alarm  Co.,  20  N.  E.  318,  says: 

"It  does  not  appear  that  the  defendant  will  refuse  to 
perform  any  decree  which  the  court  may  make,  or  that  the 
means  which  the  court  possesses  of  enforcing  its  decrees 
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will  not  be  adequate  if  it  does  refuse.  For  the  purpose  of 
collecting  a  debt  this  cor])oration  must  be  considered  as 
having  its  residence  in  this  couiniouwealth,  and  the  letters 
patent  are  within  its  control.  ...  It  is  the  duty  of 
the  corporation  to  perform  any  decree  the  court  may  make 
in  the  suit,  because  the  corporation  is  subject  to  the  juris- 
diction  of  the  court.  As  the  court  has  jurisdiction  of  both 
the  person  of  the  defendant  and  of  the  subject,  it  is  no 
reason  for  dismissing  the  bill  that  the  defendant  may  pos- 
sibly avoid  performing  the  final  decree.  This  may  hap- 
pcn  in  every  personal  suit  when  the  property  of  the  de- 
fendant is  such  that  it  cannot  he  seized  and  put  into  the 
custody  of  officers  of  the  law.  It  is  premature  now  to  con- 
sider all  the  remedies  wiiich  the  plaintiff  may  have,  if  he 
obtains  a  decree,  and  the  defendant  refuses  to  perform  it. 
ringree  v.  Coffin,  12  Gray  288,  305;  Pierce  v.  Society,  145 
Mass.  5G,  G3  (12  N.  E.  858)." 

Section  1639  of  the  Code,  Iwfore  quot- 
5.  iN'RiTRANCB  I  Hfc  ed.  provldcs  that  foreign  corporations  shall 

InRnrance :  non-  ^  c  i 

rosident  com-  }yQ  subject  to  all  the  liabilities,  etc.,  imposed 
iiQ^^'  *cx^en"  ^ip<>i*  domestic  corporations.  As  to  the  con- 
struction of  such  a  statute,  the  rule  is  stated 
thus,  in  19  Cyc.  1331: 

'*When  the  statutes  of-  the  domestic  state  impose  on 
foreign  corporations  coming  within  the  state,  and  having 
usual  places  of  business  therein,  the  general  statutes  relat- 
ing to  domestic  corporations,  the  same  remedies  which  are 
available  to  domestic  citizens  against  domestic  corporacions 
are  available  against  them,  and  they  may  be  sued  in  the 
domestic  state  in  like  manner  as  domestic  corporations 
may"  (citing  National  Bank  of  Commerce  v.  Huntington, 
129  Mass.  444). 

With  reference  to  this  statute,  this  court,  in  the  case 
of  ?ielson  v.  Nederland  Life  Ins.  Co.,  110  Iowa  600,  601, 
said: 
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"Whether  the  policy  is  a  New  York  contract  or  not, 
the  laws  of  this  state  relating  to  procedure  control.  *For- 
eign  insurance  companies  are  not  compelled  to  do  busi- 
njpss  in  this  state.  If  they  voluntarily  choose  to  do  so,  how- 
ever, they  must  submit  to  such  conditions  and  restrictions 
as  the  legislature  may  see  fit  to  impose.'  '* 

In   the  case  of  American  Fidelity  Co.  v.  Bleakley,  157 
Iowa  442,  the  court  said  (see  page  446)  : 

"The  state  has  the  undoubted  right  to  say  whether  for- 
eign corporations  shall  be  permitted  to  do  business  here  at 
all,  and  if  such  permission  is  granted,  it  may  be  upon  such 
teinns  as  the  state  shall  prescribe.  And,  where  it  is  the 
manifest  intention  to  limit  or  refstrict  the  powers  given  to 
such  corporation  by  its  charter,  courts  have  no  authority  to 
orerride  such  legislation  on  the  ground  of  comity  between 
the  states.  Within  its  power,  the  state,  through  its  legisla- 
ture, is  supreme,  and  the  court's  duty  is  ended  when  it  de- 
termines what  the  statutory  law  is.^' 

Section  1635  of  the  Code  provides: 
.  **In  proceedings  by  or  against  a  corporation  ♦  •  • 
the  court  may,  upon  motion  *  *  ♦  upon  cause  shown 
for  that  purpose,  compel  the  officers  or  agents  of  the  cor- 
poration to  produce  the  books  and  records  of  the  corpora- 
tion." 

Code  Section  4654  provides: 

"The  district  ♦  ♦  ♦  court  may  *  *  •  by  rule, 
require  the  production  of  any  papers  or  books  which  are 
material  to  the  jilst  determination  of  any  cause  pending 
before  it." 

Section  4656,  Code,  provides: 

'•On  failure  to  obey  the  rule  or  show  sufficient  cause 
therefor,  the  same  consequences  shall  ensue  as  if  the  party 
had  failed  to  appear  and  testify  when  subpoenaed  by  the 
[other]   party." 

Code  Secticms  4667  and  4668  provide  that,  on  a  failure 
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of  the  party  subpoenaed  to  appear  and  testify,  "the  court 
may  order  his  pleading  to  be  taken  as  time." 

Uad     the  court,    in    the    instant   case, 
6.  Trial:  refep-     niade  an  order  for  the  production  of  books 

tlon  or  evl-  "^ 

dence :  books  of  ^nd   records  of  the  defendant  to  take  tha 

foreign   rorpo-  ^ 

to^produce!   "^    accounting,   upon    failure   of   defendant   to 

obey  such  order,  the  petition  of  the  plaintiff 
would  be  taken  as  correct.  By  standing  on  its  demurrer, 
which  the  court  had  overruled,  defendant  put  itself  in  the 
same  position,  and  we  see  no  reason  why  the  court  could  not 
also  proceed  to  hear  evidence  offered  by  plaintiff  and  enter 
a  decree  in  accordance  with  the  prayer  of  the  petition, 
and  fix  the  amount  of  plaintiff's  damage.  Appellee  does 
not  contend  that  no  accounting  was  necessary  as  between 
the  defendant  and  this  plaintiff  to  arrive  at  the  amount  of 
the  money  judgment,  but  that  the  court  was  able  to  take 
the  accounting  itself,  from  evidence  furnished  from  other 
sources  than  an  accounting  by  the  defendant. 

Without  prolonging  the  opinion  by  a  further  analysis 
of  the  cases,  it  is  our  conclusion  that  the  district  court  had 
jurisdiction  of  the  person  and  of  the  subject-matter,  and 
had  jurisdiction  to  render  the  judgment  and  enter  the  de- 
cree. Some  other  questions  are  argued,  but  we  think  they 
are  not  raised  bv  the  demurrer. 

The  judgment  of  the  district  court  is  therefore — 
Affirmed. 

Deemkr,  Weaver  and  Evans.  J.T.,  concur. 


Joseph  Hatxaoan  et  al..  Executors,  Appellees,  v.  Simeon 

A.  DowEi.L,  Appellant, 

BANKRUPTCY:    Nonproyable  Debts — Judgments  Silent  as  to  Kature 
1    of  Action  on  Wbicli  Based — Burden  of  Proof.    A  Judgment  cred- 
itor, in  an  action  on  a  judgment  antedating  a  discharge  in  bank- 
ruptcy of  the  Judgment  defendant,  must,  when  the  Judgment 
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does  not  reveal  the  nature  of  the  action  on  which  it  is  based, 
ahow  affirmatively,  by  a  preponderance  of  the  evidence  and  by 
the  record  behind  the  Judgment,  that  said  unrevealed  cause  of 
action  was  of  such  a  nature  that  the  Judgment  rendered  thereon 
was  nondischargeable  under  the  Bankruptcy  Act.  Evidence 
consisting,  inter  alia^  of  the  pleadings  and  instructions  back  of 
a  foreign  Judgment  reviewed,  and  held  to  be,  at  the  best,  in  equi- 
poise on  the  question  whether  a  Judgment  was  or  was  not  based: 

(a)  On  "willful  and  malicious  Injury  to  *  •  •  property;"  or 

(b)  On  "fraud,  *  ♦  •  misappropriation,  or  defalcation  while  act- 
ing •  ♦  ♦  in  a  fiduciary  capacity;"  and  that  the  principle  must 
prevail  that  a  discharge  in  bankruptcy  is,  prima  facie,  a  dis- 
charge of  all  then  existing  debts. 

APPEAL  AND  ESBOB:     Facts,  Findings  and  Verdict — Conclusive- 
2    ness  on  Appeal — ^Nonapplication  of  Bule.    The  rule  of  conclu- 
siveness attending  findings  of  fact  by  the  trial  court  in  a  law 
action  has  no  application  when  the  matter  before  such  court  is, 
in  effect,  a  law  question. 

Appeal  from  Taylor  District  Court. — H.  K.  Evans^  Judge. 

Monday,  January  22,  1917. 

In  his  lifetime,  Patrick  Hallagan  obtained  a  judgmeiit 
against  defendant  Dowell  in  a  court  of  the  state  of  Indi- 
ana. He  brought  action  in  this  state  upon  that  judgment. 
So  far  as  we  are  concerned  with  it,  defendant  pleaded  that, 
since  the  rendition  of  the  judgment,  he  had  been  discharged 
in  bankruptcy,  and  thus  freed  from  liability  under  the  al- 
leged judgment.  In  reply,  plaintiff  alleged  that  the  judg- 
ment »ued  on  was  within  stated  exceptions  made  in  the 
Bankruptcy  Act,  and  therefore  not  dischargeable  in  bank- 
ruptcy. The  trial  court  awarded  a  recovery  upon  the  for- 
eign judgment,  and  defendant  appeals. — Reversed, 

W,  C.  Van  Houten  and  Frank  Wisdom,  for  appellant. 

William  M,  Jackson,  for  appellees. 

1.  BANKRrpTCT:  Salingkr,   J. — I.  The   Bankruptcy   Act 

drtuTjSd^-        (Act  July  1,  1898,  c.  541,  30  Stat,  at  Large 

ments  silent  aa  ^_     _  ^ 

to  nature  of  ac-  544  [U.  S.  Comp.  St.  1901,  page  3418],  as 

tlon  on  wbich  ^    r    o  j» 

hased^burden     amended  by  Act  February  5,  1903,  c.  487,  32 
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Stat.  797  [U.  S.  Comp.  St.  Supp.  1911,  p.  1493]),  excepts 
from  tlie  operation  of  the  discharge,  inter  alia,  cases  where 
the  liability  is  created  by  "willful  and  malicious  injury  to 
the  ♦  ♦  •  property  of  another''  or  "fraud  ♦  ♦  ♦ 
misappropriation  or  defalcation  while  acting  *  ♦  *  in 
any  fiduciary  capacity.''  Appellee  asserts  that  his  judg- 
ment, against  which  a  discharge  is  set  up,  is  within  both 
exceptions;  appellant,  that  it  is  within  neither.  Manifestly, 
we  cannot  reach  the  question  presented  by  this  dispute  un- 
til we  have  proof  th.nt  the  judgment  sued  on  rests  on  a 
willful  and  malicimis  injury  or  breach  of  duty  in 
a  fiduciary  capacity,  within  the  meaning  of  the  ex- 
ceptions in  the  act.  The  judgment  sued  on  is  silent 
concerning  what  it  rests  upon,  liut  it  is  i)ermitted 
to  go  behind  the  judgment,  and  ascertain  from  the  plead- 
ings and  the  record  the  basis  of  the  judgment  {Bever  v, 
^icecker^  138  Iowa  721)  ;  to  ascertain  what  induced  the  for- 
,  mal  award  for  one  party  against  the  other  (^tate  v.  Beck. 
[Ind.]  93  N.  E.  G64 ;  In  re  Rhutasael,  96  Fed.  597;  Hargadine- 
AfcKitMck  D.  (?.  Co.  v.  Hudson,  111  Fed.  361 ;  Collier,  Bank- 
ruptcy [7th  Ed.],  page  319;  Tuska  v,  O'Brien,  68  N.  Y.  446; 
Button  V.  Woodmaiiy  9  Cush.  [Mass.]  255;  Eastman  v. 
Cooper.  15  Tick.  [Mass.]  276;  Foye  v.  Patch,  132  Mass. 
105).    These  point  out  how  required  proof  may  be  made. 

It  is  equally  well  settled  on  whom  is  the  burden  of  the 
proof.  We  shall  say  no  more  at  this  point  than  that  such 
burden  was  on  pjaintiff  appellee;  that  it  was  for  him  to 
show  by  a  preponderance  of  the  evidence  that  the  judg- 
ment u])on  which  he  sues  was  not  affected  by  the  discharge 
in  bankruptcy  because  the  liability  upon  which  his  judg- 
ment is  bottomed  is  within  said  exceptions.  The  discharge 
is,  prima  facie,  a  release  from  all  debts.  But  the  creditor 
may  show,  notwithstanding,  and  has  the  onus  upon  this, 
that  his  debt  is  one  within  the  excepted  class.  If  he  fails 
to  make  such  proof,  his  debt  wull  be  taken  to  be  one  of 
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the  ordinary  character.  Shcncood  v,  Mitchell,  4  Denio 
(N.  Y.)  435.  He  imist  show  that  the  claim  sued  on  is  not 
within  the  term«  of  the  bankruptcy  discharge.  Van  Nor- 
man V.  Young,  (111.)  81  N.  E.  1060.  The  burden  rests  upon 
the  party  attacking  a  discharge  in  bankruptcy  to  show  some 
cause  why  it  is  not  effectual.  Stevens  v.  King,  16  App.  Div. 
377;  In  re  Peterson's  Estate,  118  N.  Y.  8.  1077.  The  plain- 
tiff has  the  burden  of  showing  by  sufficient  evidence  that  his 
claim  was  one  of  those  excepted  from  the  effect  of  the  dis- 
charge. Larsen  v.  Hyman,  126  N.  Y.  S.  100;  Broadway 
Trust  Co.  r.  Manheim,  05  N.  Y.  S.  93;  3  Remington,  Bank- 
ruptcy (2d  Ed.),  Sec.  2685;  filack,  Bankruptcy,  Sec.  716; 
Ailing  v.  Straka,  118  111.  App.  184;  and  see  Collier,  Bank- 
ruptcy (7th  Ed.),  page  320. 

As  seen,  neither  party  gets  anything  from  the  face  of 
the  judgment,  and  both  must  found  their  claims  upon  the 
record  behind  the  judgment. 

The  appellee  asserts  that,  by  the  record,  the  judgment 
sued  on  finds,  of  necessity,  that  defendant  was  liable  be- 
cause of  willful  and  malicious  injury,  or  fraud,  misap- 
propriations or  defalcation,  while  acting  in  a  fiduciary 
capacity.  The  posi'tion  of  appellant  is  that,  if  it  be  conceded 
that  the  judgment  might  rest  upon  such  a  finding,  it  could 
as  well  rest  upon  something  which  is  not  within  the  excep- 
tion of  the  Bankruptcy  Act;  that  it  appears  affirmatively 
that  it  does  rest  upon  something  other  than  that;  and,  at 
worst,  that  the  evidence  does  not  sustain  the  claim  which 
appellee  makes  for  the  judgment  any  more  strongly  than 
it  does  the  claim  of  the  appellant. 

II.  The  plaintiff  Hallagan  sold  to  one  Tanner  a  large 
number  of  cattle,  and  took  back  mortgages  for  the  purchase 
money.  It  is  admitted  in  the  present  suit  that  the  cattle 
were  thus  mortgaged ;  that  the  mortgage  was  recorded  and 
the  notes  remain  unpaid.  The  mortgagor  sold  the  cattle 
to  one  Eldridge,  who  was  not  made  a  defendant  in  the  In- 


17G  Hai.la(;ax  v.  Dowell.  [179  Iowa 

diana  suit,  and  he  and  one  Brown  nliipped  the  cattle  and 
sold  them  to  Helm  and  Lewis.  Some  of  the  proceeds  of  the 
sales  reached  the  defendant  Dowell,  and  he  credited  it  on 
a  note  which  he  held  against  the  mortgagor  Tanner.  All 
the  persons  named  were  concerned  in  taking,  shipping  and 
selling  the  two  loads  shipped  to  Indianapolis,  out  of  which 
Dowell  received  moi^ey  which  he  applied  on  the  Tanner 
note.  In  the  Indiana  court,  causes  of  action  were  joined 
against  all  said  named  |)ersons  and  others,  and  hoth  joint 
and  several  liabilities  were  charged.  For  the  claim  that  the 
judgment  sued  on  is  founded'  upon  a  liability  of  Dowell  as 
garnishee,  and  not  upon  willful  and  malicious  injury  to  the 
proi>erty  of  plaintiff,  or  fraud,  misappropriation  or  defal- 
cation while  acting  in  a  fiduciary  capacity,  the  defendant 
appellant  argues  as  follows: 

(a)  There  were  at  least  four  causes  of  action  pre- 
sented: (1)  to  recover  the  value  of  certain  cattle;  (2)  to  re- 
cover the  proceeds  of  the  sale  of  the  same  cattle;  (3)  an 
attachment  and  garnishment  for  money  due  from 'the  de- 
fendants jointly,  on  account  of  receipts  by  them  of  money 
paid  for  the  cattle  and  sold  and  converted,  such  money 
being  received  by  defendants,  they  knowing  of  such  unlaw- 
ful conversion;  (4)  that  Dowell  and  the  others  should  as 
garnishees  be  held  indebted  to  the  Sanson  Company. 

(b)  The  principal  suit  impleaded  Tanner,  the  mort- 
gagor, Brown,  Helm,  Lewis,  Murray,  Thayer,  Burns,  the 
Sanson  Company  and  the  present  defendant  Dowell.  The 
jury  returned  a  verdict  in  favor  of  all  these  defendants 
other  than  the  Sanson  Company  and  Dowell.  Of  necessity, 
the  judgment  entered  cannot  affect  others  than  the  Sanson 
Company  and  Dowell.  The  company,  through  its  agents, 
received  most  of  the  cattle.  Tanner,  whom  the  jury  ac- 
quitted, sold  the  mortgaged  property.  Brown,  who  is  ex- 
onerated, sold  the  two  carloads  the  proceeds  of  which  Dow- 
ell received.     Helm  and  Lewis,  to  whom  those  two  car- 
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loads  were  sold,  and  all  the  other  defendants  acquitted, 
were  more  or  less  concerned  in  the  taking  and  selling  of  the 
cattle.  For  this  it  is  claimed,  and  it  certainly  has  much 
more  force,  that  the  acquittance  of  these  other  defendants 
is,  in  effect,  a  finding  that  no  wrongful  conversion  took 
place;  wherefore  Dowell  could  not  have  been  a  party 
thereto  and,  therefore,  could  not  have  been  found  guilty  of 
any  wrongful  and  malicious  injury  to  the  property  of  plain 
tiff,  or  of  fraud,  defalcation  or  misappropriation. 

(c)  The  Indiana  court  charged  the  jury  plaintiff  be- 
lieved that  Dowell  and  others  were  indebted  to  the  Sanson 
Company;  that  he  had  filed  an  undertaking  in  attachment 
and  the  defendants  therein  had  filed  a  general  denial,  and, 
since,  plaintiff  has  dismissed  its  complaint,  attachment  and 
garnishment  as  to  the  two  Murrays,  Braskett  and  Halstead. 
This  being  so,  no  garnishees  were  left  except  Dowell  and 
Bums,  and  whatever  finding  there  is  against  any  gar- 
nishees must,  of  necessity,  refer  to  these  two,  and  no  one 
else.  The  court  further  charged  that  Burns  and  Dowell  had 
made  notes  to  the  Sanson  Company;  that,  if  these  notes 
were  in  good  faith  assigned  before  the  date  of  the  garnish- 
ment, the  plaintiff  could  not  recover  against  the  garnishees; 
but  if  not  made  in  good  faith,  and  in  bad  faith  to  avoid 
proceedings  in  garnishment,  then  "upon  the  issue  of  gar- 
nishment you  may  find  for  the  plaintiff  for  such  an  amount 
as  may  have  been  conveyed  by  such  indebtedness  of  the 
said  Burns  and  Dowell,  provided  you  find  in  favor  of  the 
plaintiff  and  against  said  defendant  company."  The  jury 
did  find  in  favor  of  plaintiff  and  against  Dowell  in  the  prin- 
cipal suit.  The  jury  further  found  expressly  "for  the  plain- 
tiff against  the  Sanson  Commission  Company  on  the  attach- 
ment and  garnishee  proceedings  herein."  This,  says  appel- 
lant, was  a  finding  that  Dowell  was  indebted  to  that  com- 
pany, and  that  the  garnishment  against  him  was  tenable. 

(d)  It  is  undisputed  that  Dowell   received  |1,061.26 
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from  Brown.  Yet  the  judgment  entered  was  for  1 1.000. 
From  whicli  it  is  argned  that  the  smaller  sum  might  be  all 
that  Dowell  owed  the  Sanson  Company ;  wherefore  the  judg- 
ment may  well  rest  upon  the  garnishment  proceedings.  On 
the  other  hand,  it  should  not  be  claimed  that,  if  the  jury 
had  found  against  Dowell  on  the  issue  in  tort,  it  would 
have  allowed  less  than  the  amount  which  Dowell  confessed 
to  having  received  through  the  tort,  if  one  was  committed. 
This  is  emphasized  by  the  fact  that  no  judgment  went 
against  Burns,  as  to  whom  the  garnishment  proceedings 
wei*e  not  dismissed,  nor  was  he  within  the  judgment  in  the 
principal  suit,  although  he  had  at  least  as  much  connection 
with  the  alleged  tort  as  did  Dowell.  Upon  all  this  it  is 
argued  that  the  charge  of  the  court  clearly  authori7A»d  the 
jury  to  find  against  either  Dowell  or  Burns  if  they  found 
that  either  was  indebted  to  the  company,  or  that  their 
notes  to  the  company  had  been  transferred  in  had  faith,  if, 
in  addition,  there  was  judgment  for  plaintitT  and  against 
the  company,  in  the  principal  suit. 

On  the  other  hand  is : 

(a)  Defendant  himself  in  a  sense  has  construed  the 
judgment  not  to  rest  upon  garnislunent,  because  in  Wv 
bankruptcy  proceeding  he  listed  the  same  as  "for  money  ha<) 
and  received,^' — something  which  would  he  quite  worthy  of 
serious  consideration  were  it  an  admission  of  fact  instead 
of  an  opinion  as  to  what  is  scientific  classification  in  law  of 
causes  of  action. 

(b)  The  jury  in  the  Indiana  court  was  charged  that, 
if  it  found  from  the  evidence  (1)  that  the  mortgagor  sohl, 
cattle  mortgaged  to  Hallagan,  (2)  and  the  proceeds  thereof 
were  received  and  applied  by  defendant  Dowell  upon  an 
antecedent  debt  due  from  Tanner,  in  good  faith,  without 
knowledge  as  to  where  the  money  came  from,  and  without 
knowledge  that  the  money  was  ])roceeds  of  the  property 
mortgaged  to  plaintiff,  (3)   and  without  knowledge  by  or 
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assistance  of  Dowel  1  of  any  fraud  or  wrong  being  com- 
mitted by  Tanner,  or  anyone,  upon  plaintiff's  rights,  the 
plaintiff  must  pursue  the  property,  and  not  the  proceeds 
thereof  in  the  hands  of  Dowell.  (4)  If  from  all  the  evi- 
dent«  it  is  found  that  Dowell,  without  any  knowledge  of 
the  farts  before  stated,  and  without  any  knowledge  as  to 
where  the  money  came  from,  received  in  good  faith  money 
paid  to  him  in  payment  of  an  antecedent  debt  due  to  him 
from  Tfniner,  then  Dowell  would  not  be  liable  for  the  money 
so  paid  him.  (5)  That  the  burden  is  on  Dowell  to  show 
la«-k  of  knowledge,  to  show  the  existence  of  the  claimed 
autecH^dent  indebtedness,  and  his  good  faith. 

Had  it  been  the  instruction  that  plaintiff  could  not 
recover  if  defendant  proved  good  faith,  a  judgment  against 
defendant  would,  of  necessity,  be  a  finding  that  he  was 
found  against  because  of  his  bad  faith.  But  the  instruc- 
tion does  not  say  that  proving  good  faith  defeats  recovery, 
but  that  failure  of  Dowell  to  prove  good  faith  and  other 
things  enumerated  will  warrant  recovery  against  him.  Un- 
less he  satisfied  the  jury  on  all  the  points  enumerated,  ver- 
dict against  him  was  authorised.  If  the  jury  found  that 
Dowell  had  not  negatived  knowing  that  the  cattle  sold  were 
mortgaged  to  Hallagan,  or  that  he  did  not  prove  he  had  an 
antecedent  debt  due  from  Tanner,  either  finding  would  sus- 
tain the  verdict  under  the  charge  given,  which  the  jury  was 
liound  to  follow^  whether  right  or  wrong;  in  other  words, 
the  jury  could,  under  the  instructions,  find  against  Dowell 
if  it  found  some  things  were  not  disproven  which,  though 
proven,  would  constitute  neither  fraud,  willful  injury  to 
property  or  breach  of  duty  i/nposed  by  fiduciary  relation. 
It  would  follow  that  the  verdict  does  not  necesisarily  estab- 
lish any  cause  of  action  which  is  within  the  exceptions  of 
the  Bankruptcy  Act;  that  the  most  that  may  be  said  is 
that  the  verdict  may  rest  upon  a  liability  within  these  ex- 
ceptions, or  upon  one  which  is  not.    Where  a  jury  is  told 
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that  a  failure  of  a  party  to  prove  anj  of  several  enumer- 
ated things  requires  a  verdict  against  him,  such  verdict 
may  mean  he  has  failed  to  prove  all,  and  as  well  mean  that 
he  has  merely  failed  to  prove  some  one. 

The  verdict  dcjes  not  exclude  that  Dowell  was  held 
because  he  failed  to  show  that  the  cattle  were  not  mort- 
gaged, or  to  prove  he  had  no  knowledge  of  the  mortgage. 
Under  the  instructions,  verdict  could  go  against  him, 
though  the  sale  may  have  been  with  the  consent  of  Hal- 
lagan,  or  the  debt  to  Hallagan  otherwise  settled,  or  though 
Hallagan  elected  not  to  pursue  his  cattle,  but  to  waive  the 
tort  and  to  sue  in  contract.  It  may  be  said  further  that 
under  the  charge  a  verdict  was  authorized  because  Dowell 
received  payment  of  a  debt  due  from  Tanner,  and  knew 
the  payment  was  from  the  proceeds  of  cattle  taken  and 
sold,  and  yet  such  verdict  would  establish  nothing  which 
bars  discharge,  unless  it  were  further  found  that  Dowell  in 
soriie  way  assisted,  advised  or  connived  in  the  wrongful  dis- 
position of  the  cattle. 

Under  Instruction  9,  a  verdict  could  be  sustained  upon 
merely  finding  that  defendants  wrongfully  intermixed  the 
plaintiff's  cattle  with  others  and  shipped  the  mixture  to 
some  of  the  defendants,  and  thereby  the  proceeds  of  the 
sale  were  finallv  received  bv  defendant  Dowell.  As  the 
evidence  makes  perfectly  plain  that  Tanner  had  other  cattle 
than  Hallagan 'S,  a  large  number  having  been  bought  of 
and  mortgaged  to  one  Harris,  and  to  others,  we  have  an- 
other reason  why  the  verdict  may  rest  on  what  is  neither 
fraud  nor  willful  injury  to  property.  In  this  connection,  it 
should  further  be  noted  that  there  is  an  affirmative  reason 
whv  the  element  of  bad  faith  mav  not  necessarilv  have  l)een 
determinative  of  the  verdict,  even  if  it  be  assumed  that  bad 
faith  puts  the  judgment  within  said  exceptions.  In  Instruc- 
tion 19,  the  Indiana  court  charged  that: 

"If  plaintiff  has  been  deprived  of  his  property  by  the 
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act  of  others  assuming  unauthorized  and  wrongful  domin* 
ion  over  it,  the  question  whether  such  person  acted  in  good 
faith  in  assuming  such  dominion  is  not  an  essential  ele- 
ment of  this  verdict.  The  question  of  good  faith  is  not  in- 
volved." 

This  instruction  seems  to  declare  the  common-law  rule 
in  trover  that  it  would  lie  against  defendant,  "no  matter 
how  innocent  his  motives."  Burnham  v.  Pidcock,  66  N.  Y.  S. 
806,  affirmed  58  Appellate  Division  273. 

Paraphrased,  this  means  that,  under  the  charge  of  the 
court,  the  verdict  returned  could*  be  sustained  although 
Dowell  did  nothing  which  puts  this  judgment  within  the 
exceptions  of  the  Bankruptcy  Act. 

True  it  is  that  neither  the  verdict  nor  judgment  pur- 
port to  be  against  Dowell  as  garnishee.  Also  true  that  the 
question  of  his  liability  as  garnishee  was  not  referred  to 
in  terms  either  in  the  verdict  or  judgment.  But  both  6ides 
agree  that  the  judgment  is  not  only  silent  as  to  this,  but 
on  the  face  of  it  just  as  sileut  as  to  matters  which  are  es- 
sential to  a  recovery  on  part  of  plaintiflf.  This  silence 
can  have  no  eflfect  other  than  to  remit  whosoever  needs  to 
make  it  to  an  examination  of  the  record  behind  the  judg- 
ment. This  affords  no  help  to  plaintiff  though  we  as- 
sume that  the  defendant  has  made  out  a  weak  showing 
for  his  theory  of  what  the  judgment  concludes.  For  it 
never  avails  the  party  who  has  the  burden  of  proof  that  his 
adversary  has  made  a  weak  defense.  Farmers  d  Merch.  8t. 
Bank  v.  Shaffer,  172  Iowa  173.  Neither  does  it  establish 
the  case  of  the  plaintiff  if  the  testimony  on  what  the  record 
Itehind  the  judgment  shows  is  in  equipoise.  As  has  been 
seen,  the  burden  is  on  the  plaintiff  to  show  affirmatively, 
nnd  by  a  preponderance,  that  his  judgment  is  within  the 
exceptions  of  the  Bankruptcy  Act.  In  a  sense,  the  estab- 
lishing of  the  discharge  make  a  prima-facie  case  against  the 
plaintiff.     It  is  then  for  him  to  show  why  the  discharge 
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shall  not  defeat  his  claim.  The  bankrupt  is  not  required 
to  show  that  the  claim  sued  on  was  provable  in  the  bank- 
ruptcy proceedings,  nor  that  the  debt  is  not  within  any  of 
the  classes  excepted  from  the  operation  of  the  Bankruptcy 
I^w.  Bailey  t\  Gleason,  (Vt.)  5G  Atl.  537.  The  discharge 
establishes  a  prima-facie  case,  and  the  burden  is  on  claim- 
ants to  show  that  their  claims  were  within  one  or  more  of 
the  exceptions  named  in  the  statute,  and  were  not  affected 
by  the  discharge.  Gatliff  v.  Market/,  (Ky.)  104  8.  W.  379. 
Where  tlie  verdict  is  general  and  the  issues  many,  or  if  the 
demand  is  so  united  with  one  for  damages  as  to  be  india- 
tiuguishable,  or  at  least  inseparable,  from  a  demand  which 
is  provable  in  bankruptcy,  the  general  verdict  does  not  es- 
tablish that  the  case  is  within  the  exceptions.  Cooke  v. 
Plaisted,  (Mass.)  62  N.  E.  1054;  In  re  United  Button  Co., 
140  Fed.  495.  And  on  such  an  investigation  as  this,  in- 
volviYig  the  record  and  the  pleadings,  the  construction  most 
favorable  to  the  bankrupt  is  to  be  indulged.  In  re  Grout, 
(Vt.)  92  Atl.  C46. 

We  think  the  most  plaintiff  may  claim  is  that,  upon 
what  the  silent  judgment  has  for  basis,  the  evidence  is 
balanced.  This  being  so,  the  plaintiff,  having  the  burden 
of  proof,  must  fail.  We  find  he  has  not  shown  by  a  prepon- 
derance that  the  liability  upon  which  his  judgment  was 
entered  is  within  the  exceptions  of  the  Bankruptcy  Statute. 

There  being  a  failure  to  establish  that  the  judgment 
sued  on  is  founded  up(m  acts  ex  delicto,  we  have,  of  course, 
no  occasion  to,  and  shouhl  not,  determine  what  acts  ex 
delicto  come  or  do  not  come  within  said  exception.  Before 
we  may  say  that  finding  certain  acts  finds  such  injury, 
breach  of  duty,  or  both,  as  put  the  case  within  the  excep- 
tion, the  one  who  ha*s  the  burden  must  first  show  by  a  pre- 
jumderance  that  his  judgment  does  rest  upon  either  such 
injury  to  property,  breach  of  duty,  or  both. 


Jan.  1917]         In  re  Estatk  of  Livingston.  18^ 

We  do  not  overlook  that  this  is  an  ac-' 

2.  appkal  AND        tion   (liable  on  the  law  side,  and  that  the 

.5?rduft^- "°n-       ^^**^^  ^'^^"^^  found  for  the  plaintiff.    The  dif- 

i"piaiT''non°°    fi^'ultv  with  applying  the  rules  that  usually 

application  of     govepQ  ^g  jn  such  casc  is  that  the  trial  court 

rests  its  finding  of  fact  upon  a  construc- 
tion of  the  record  behind  the  Indiana  judgment.  To  such 
a  situation,  the  reasoning  of  the  rule  of  appellate  review 
can  have  no  ai>])lication;  for  the  trial  court,  in  investigat- 
ing such  a  question  of  fact,  is,  in  eifccf,  determining  a  law 
question,  and  lias  no  opportunities  or  aids  superior  to  our 
own. 

As  the  testimony  at  best  for  the  ]dalnti(T  is  equally 
biilan<'ed,  it  follows  that  the  judgment  below  must  lie  re- 
versed . — Re  vrrsrd . 

Gaynou^  C.  J.,  Dkemer,  Ladu^  Wkaveh  and  TuiiSTON, 
JJ.,  concur. 
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IlroH  Livingston^  A])pellce,  v.  James  II.  Livingston  et  al., 

Appellants. 

APPEAL  AND  EBBOB:     Fact  Stipulation  in  Lower  Court — Conclu- 

1  siveness  on  Appeal.       A  ruling  based  ou  a  fact  stipulation,  en- 
tered in  the  lower  court,  may  not  ^e  questioned  on  appeal. 

PRINCIPLE  APPLIED:  A  will  contestant  admitted  of  rec- 
ord **that  all  formalities  of  the  execution  of  the  will  and  the 
two  codicils  had  been  complied  with,"  reserving  the  right,  how- 
ever, to  show  mental  incapacity  and  undue  influence.  An  order 
admitting  the  instruments  to  probate  was  entered.  Held,  con- 
testant would  not  be  heard  to  say  the  ruling  was  erroneous. 

WXLLS:    Custody— Proper  Party  to  Produce.       It  is  immaterial  who 

2  produces  the  will  for  probate.  The  important  fact  is  that  it  is 
produced. 

WHiLS:     Order  Admitting  to  Probate — Presumption.  It  will  be  pre- 
S     sumed,  in  support  of  an  order  admitting  a  will  to  probate,  that 
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such  order  was  only  made  after  the  proof  exacted  by  the  law  was 
made. 

WILLS:  Contest — Contestant  Must  Have  Interest  in  Estate.  He 
4  who  would  contest  the  validity  of  a  will  must  show  that  he  hks 
an  Interest  in  the  estate  in  case  the  contest  is  successful.  When- 
ever this  lack  of  interest  appears  (there  being  due  proof  of  the 
signing  and  witnessing),  the  court  will  dismiss  the  contest  and 
admit  the  will  to  probate,  even  though  there  is  evidence  to  sus- 
tali;  the  ground  of  contest. 

PRINCIPLE  APPLIED:  A  testator  executed  a  will,  and  later, 
on  two  separate  occasions,  executed  two  separate  codicils  there- 
to. An  heir  filed  a  contest  of  the  will  and  codicils,  alleging  (a) 
undue  influence  and  (b)  mental  incompetency.  At  the  close  of 
the  evidence,  the  record  revealed  the  fact  that  there  was  no 
evidence  impeaching  the  will  and  first  codicil  on  either  of  the 
grounds  alleged,  but  sufficient  evidence  to  pass  to  the  jury  on  the 
mental  incompetency  of  the  testator  at  the  time  of  the  execu* 
tion  of  the  second  codicil.  But  the  will  and  first  codicil  wholly 
excluded  the  contestant  from  any  share  in  the  estate.  There 
was  suflicient  proof  of  the  due  signing  and  witnessing  of  the 
three  instruments.  Held,  the  will  and  both  codicils  should  be 
admitted  to  probate  and  the  contest  dismissed. 

Apptal  from  Delaware  District  Court, — Fkanklin  0. 

Platt^  Judge. 

Thursday,  June  24,  1915. 

Rehearing  Denied  Monday,  January  22,   1917. 

Aki'HH^ald  Livingston  died  testate  March  19,  1909, 
and  objei^tions  to  the  probate  of  his  will  and  two  codicils 
were  filed  by  lateral  heirs.  On  trial,  a  verdict  for  propo- 
ntut  was  directed,  and  an  order  entered  admitting  the  will 
and  codicils  to  probate.     The  contestants  appeal. — Affirmed. 

7.  y.  Flivkinger,  ^^\  H,  Xorrls,  W.  H.  Welch,  J.  F.  Pat- 
terson, and  Carr  d  Can\  for  appellants. 

E.  C,  Perkins,  J,  H,  Tretcin  and  Yoran  d  Yoran,  fop 
appell(H'. 

Ladd,  J. — Archibald  Livingston  never  married,  and 
left  lateral  heirs  onlv.     lie  was  83  or  84  years  old  at  the 


Jan.  1917]         In  re  Estate  of  Livingston.  185 

time  of  his  death,  March  19,  1909.  II.  Livingston,  named 
as  executor  in  the  second  codicil,  filed  the  affidavit  of  death 
with  the  clerk  of  the  district  court,  together  with  a  will  and 
two  codicils  purporting  to  have  been  executed  by  the  de- 
ceased. Thereupon,  said  clerk  opened,  read  and  filed  said 
will  and  codicils,  and  fixed  the  time  for  the  probate  of 
same.  The  will,  purporting  to  have  been  executed  October 
10,  1905,  directed  that  all  just  debts  and  the  expenses  of 
funeral  and  administration  be  first  paid;  that  f  1,000  be 
paid  to  a  nephew,  James  Livingston;  and  that  f500  be 
turned  over  to  the  trustees  of  the  Oakwood  Cemeterv  As- 
sociation,  the  income  to  be  used  for  the  care  of  the  lot  in 
which  his  remains  were  buried,  and  any  surplus  to  be  de- 
voted to  the  care  of  neglected  graves,  keeping  the  ground  in 
proper  condition  and  beautifying  the  same.  It  also  directed 
that  he  be  buried  in  said  cemetery,  and  that  his  last  rest- 
ing place  be  marked  by  a  suitable  monument.  The  third 
item  directed  the  sale  of  all  real  and  personal  property 
of  which  he  died  seized,  as  soon  as  this  might  be  done  to 
advantage,  for  cash  or  partly  in  cash  and  secured  notes. 
In  Item  4,  he  directed  his  executor  to  turn  over  all  that 
might  remain  of  his  estate  to  three  trustees,  "to  be  held 
in  trust  by  them,  and  I  hereby  devise  and  bequeath  to  said 
H.  M.  Carpenter,  Wm.  H.  Stuhler  and  M.  W.  Herrick,  all 
of  mv  estate  that  may  remain  at  the  close  of  the  adminis- 
tration thereof,  in  trust,  to  be  invested  and  used  for  the 
purposes  following,  to  wit: 

"1.  Said  trustees  shall  invest  such  money  and  prop- 
erty in  good  real  estate  mortgages  or  bonds,  or  other  secu- 
rities of  unquestionable  value,  and  when  the  principal  and 
interest  of  my  bequest,  together  with  any  sums  that  may  be 
donated  by  outside  parties,  shall' reach  the  amount  of  at 
least  JiF25,000,  they  shall  purchase  or  secure  by  donation 
suitable  grounds  and  erect  thereon  a  sanitarium  to  be 
called  the  Archibald  Livingston  Sanitarium,  the  same  to 
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be  located  in  (be  citv  of  Monticello,  Jones  Connfv,  Iowa. 
Tlie  income  of  an 3^  portion  of  the  amonnt  that  may  remain 
after  the  sanitarium  is  erected  and  furnished,  shall  be  used 
for  the  support  and  maintenance  of  said  sanitarium.  And 
I  hereby  direct  that  when  said  sanitarium  shall  be  so  erect- 
ed and  furnished  that  tlie  worthv,  needv,  sick  and  infirm 

•  7  »  7 

people  of  said  city  of  Monticello  and  Lovell  Township,  Del- 
aware Counly,  Iowa,  shall  receive  nursing,  care  and  med- 
ical treatment  at  said  sanitarium  as  thev  mav  need  the 
same,  imder  such  rules  and  regulations  as  shall  be  made  by 
the  board  of  trustees,  who  shall  have  diarije  and  control  of 
the  sanitarium.  P»ut  all  persons  who  are  able  to  pay,  wholly 
or  in  part,  for  their  care  and  treatment  at  said  sanitarium, 
and  who  are  received  therein,  shall  pay  therefor  such  rea- 
sonable sum  as  shall  be  required  by  the  board  of  trustees.'^ 

And  then  he  directed  that  said  trustees  yearly  publish, 
in  some  pai)er  at  Monticello,  a  complete  statement  of  the 
ccmdition  of  the  funds,  and  report  at  least  every  two  years 
the  details  as  to  the  uuinagement  of  said  fund  and  sani- 
tarium, provided  feu*  the  appointment  of  the  trustees  in  the 
event  of  a  vacancy,  and  directed  that  trustees  be  empowered 
to  make  all  needful  rules  and  regulations  for  the  government 
of  the  sanitarium,  and  be  given  full  authority  to  carry  out 
the  purposes  of  the  bequest.  H.  M.  Cari)enter  was  named  as 
executor.  On  the  26th  day  of  October  following,  he  executed 
a  codicil  withdrawing  the  legacy  to  James  Livingston,  in- 
asmuch as  he  had  paid  him  |500  in  cash,  which  he  said 
James  preferred  to  the  legacy.  A  few  months  before  his 
death,  January  20,  1900,  the  deceased  signed  a  codicil,  which 
was  duly  witnessed,  in  words  following: 

"I,  Archibald  Livingston,  of  South  Fork  Township,  Del- 
aware Counly,  Iowa,  being  of  sound  mind  and  memory  but 
aware  of  the  uncertainty  of  life,  do  make  this  change  and 
additions  to  my  will  heretofore  made. 

"First.     The  trustees  uuder  my   will   shall   be  H.   M. 
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Carpenter  heretofore  named,  and  Robert  J.  Stirton,  of  Mon- 
ticello,  Iowa,  and  Hugh  Livingston  of  Hopkinton,  Iowa, 
who  shall  execute  and  carry  out  the  win  heretofore  made 
subject  to  the  following  conditions:  Within  two  years  after 
my  death  the  town  or  city  of  Monticello,  Iowa,  shall  raise 
in  cash  to  aid  in  the  erection  and  maintenance  of  the  hos- 
pital named  and  mentioned  in  my  said  will,  the  sum  of 
f50,00fl,  and  if  the  town  or  city  of  Monticello,  Jones  Coun- 
ty, Iowa,  refuse  or  fails  to  raise  said  sum  of  |50,000  within 
fiaid  time,  then  mv  will  shall  become  null  and  void  as  to 
any  provisions  for  a  hospital.  If  the  city  of  MonticeHo, 
Iowa,  fails  td  provide  the  aid  and  help  as  herein  set  out 
for  said  hospital  then  and  in  that  event  I  give,  devise  and 
be<iueath  my  said  estate  heretofore  willed  in  trust  for  a 
iHMspitul  at  Monticello,  Iowa,  to  I^nox  College  at  Hopkin- 
ton,  Iowa,  for  the  purpose  of  an  experimental  station  in 
farming  and  domestic  science  in  South  Fork  Township, 
Delaware  County,  Iowa,  to  be  known  as  the  Archibald  Liv- 
ingston Home.  And  this  gift  is  upon  the  condition  that 
said  Lenox  College  shall  within  one  year  after  the  expira- 
tion of  the  time  or  the  refusal  of  Monticello,  Iowa,  to  raise 
fundn  as  required  to  aid  in  the  erection  and  maintenance 
af  said  hospital  as  herein  and  heretofore  provided,  raise 
125,000  to  equip  said  Archibald  Livingston  Home  and  to 
be  added  to  the  gift  herein  given  and  to  be  known  as  Arch- 
ibald Livingston  Home  and  made  an  experimental  home  for 
college  students.  If  the  conditions  herein  are  not  accepted 
by  the  town  or  city  of  Monticello,  Iowa,  or  Lenox  College 
of  Hopkinton,  Iowa,  then  my  said  estate  shall  go  to  my 
legjil  heirs  as  law  gives  share  and  share  alike.  This  my  will 
changes  trustees  and  conditions  imposed  upon  my  said  es- 
tate. I  hereby  appoint  Hugh  Livingston  executor  of  my 
said  estate." 

Nineteen  lateral  heirs  filed  objections  in  two  divisions. 
In  tlie  first  division,  alleged  reasons  are  given  why  Lenox 
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Colloge  cannot  take  under  the  will,  and  in  the  second  di- 
vision, contestants  say:  (1)  That  the  will  and  last  codicil 
were  obtained*  by  undue  influence;  (2)  that  they  were  exe- 
cuted at  a  time  when  testator  was  incapable  of  making  a 
valid  will;  and  (3)  that  the  last  codicil  was  signed  when 
deceased  was  totally  incompetent  and  incapable  of  execut- 
ing a  will.  There  was  a  trial  to  the  jury,  at  which  no 
evidence  whatever  was  introduced  tending  to  show  that 
the  will  and  the  first  codicil  were  the  result  of  undue  influ- 
ence, or  that  the  deceased  was  not  competent,  in  signing 
these,  to  execute  a  will.  Without  reviewing  the  evidence,  it 
is  enough  to  say  that  there  was  evidence  suflfibient  to  carry 
the  issue  to  the  jury  as  to  defendant's  mental  capacity  at 
the  time  of  signing  the  second  codicil.  After  the  contest- 
ants had  introduced  evidence  and  rested,  the  proponent 
moved:  (1)  That  the  will  and  first  codicil  be  admitted  to 
probate,  as  no  evidence  had  been  introduced  tending  to  in- 
validate them;  (2)  that  all  question  as  to  undue  influence 
or  testamentary  capacity  in  executing  the  second  codicil 
be  withdrawn  because  of  insuflBciency  of  evidence  bearing 
thereon;  and  (3)  that  all  objections  on  the  part  of  the  con- 
testants be  stricken  from  the  record,  and  all  evidence  bear- 
ing thereon,  on  the  ground  that  none  of  them  had  any  in- 
terest in  the  estate  of  the  deceased. 

After  the  jury  had  been  impaneled,  and 
1.  apphal  AND        before  the  evidence  was  introduced,  it  was 

ERROR  :  fact  stlp-  ' 

Illation  In  lower  mutuallv  agreed  "that  the  record  may  show 

court :    conclu-  .'       o  j 

Smr"a?'*  ""^         ^^'^^   contest*mts   admit  that   the   will   and 

two  codicils  in  controversy  were  executed 
in  legal  form,  signed  by  the  testator  in  the  ])resence  of  the 
witnesses,  and  that  the  witnesses  signed  their  names  there- 
to in  proper  form  at  his  request,  and  that  all  formalities  of 
the  execution  of  the  will  and  the  two  codicils  have  been 
complied  with,"  reserving,  however,  the  right  to  contest 
the  mental  capacity  of  and  to  assert  the  exercise  of  undue 
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influence  on  the  deceased.  In  the  light  of  this  stipulation^ 
it  is  not  very  material  to  this  controversy  whether  any  evi- 
dence was  introduced  establishing  the  execution  of  the  will 
and  first  codicil,  for  defendants,  having  expressly  admitted 
the  due  execution  of  the  will  in  conformity  to  the  statute, 
are  not  in  a  situation  to  controvert  this  fact  on  appeal. 
^  „  It  is  said,  however,  that  the  will  and 

2.  Wills  :   cu»-  '  ' 

tody:  proper      codicils  were  not  presented  to  the  court,  and 

party  to  pro-  *^  ' 

dnce.  especially  that  this  was  not  done  by  any- 

one having  the  authority  or  right  to  do  so.  Section  8282, 
Code,  1897,  exacts  that: 

"Any  person  having  the  custody  of  a  will,  shall,  as 
soon  as  he  is  informed  of  the  death  of  the  testator,  file  the 
same  with  the  clerk.  Any  person  who  fails  to  produce  the 
same  after  receiving  reasonable  notice  so  to  do  may  be 
committed  to  jail  until  he  does,  and  shall  be  liable  for  all 
damages  occasioned  by  his  failure." 

It  is  not  material  who  may  have  presented  this  will 
and  codicils  to  the  clerk;  it  is  enough  that  they  were  pre- 
sented by  someone  (i.  e.,  Hugh  Livingston) ;  and,  having 
been  so  turned  over,  the  clerk  of  the  district  court  had  no 
option  save  to  comply  with  Section  3283  of  the  Code,  which 
provides  that: 

"After  the  will  is  produced,  the  clerk  shall  ojien  and 
read  the  same,  and  a  dav  shall  be  fixed  bv  the  court  or  clerk 
for  proving  it,  which  shall  be  during  a  term  of  court,  and 
may  be  postponed  from  time  to  time  in  the  discretion  of 
the  court.  When  the  probate  of  a  will  is  contested,  either 
party  to  the  contest  shall  be  entitled  to  a  jury  trial  there- 


on." 


But  Livingston  was  nominated  in  the  second  codicil  as 
executor.  This  codicil  was  connected  with,  and  purported 
to  modify  ia  certain  respects,  the  original  will,  and  it  was 
entirely  appropriate  for  him  as  executor  to  tender  both  the 
will  and  the  codicils  for  probate.    In  re  Estate  of  Jones, 
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130  Iowa  177 ;  Meclxcr  v.  Meeker,  74  Iowa  352 ;  In  re  Estate 
of  Smith,  165  Iowa  614.  Indeed,  it  is  quite  generally  held 
to  be  the  moral,  if  not  the  imperative  legal,  obligation  of 
the  person  named  as  executor  in  a  will  to  produce  the  same 
for  probate.  Zimmer  v.  Saier,  (Mich.)  119  N.  W.  433;  Dodd 
1).  Anderson,  (N.  Y.)  90  N.  E.  1137.  The  clerk  presumably 
followed  this  statute  and  fixed  the  day  for  hearing.  These 
contestants  objected  thereto,  and  the  issue  before  the  court 
was:  (1)  Whether  the  will  and  first  codicil  should  be  ad- 
mitted to  probate;   and    (2)    whether   the   second   codicil 

should  be  so  admitted.  The  contestants 
^*  ^dmi«in**'i;^^  waivcd  all  formal  proof  in  support  of  the 
sumption ^'^^  first  two  instruments,  and  it  is  to  be  pre- 
sumed in  favor  of  the  order  of  the  court 
admitting  the  will  and  the  two  codicils  to  probate  that,  as 
to  any  other  interested  party,  the  proof  exabted  by  the  law 
was  made.    If  not,  it  was  of  no  concern  to  appellants. 

It  necessarily  follows  that,  as  no  evi- 
4.  WILLS :  contest :  dcucc  was  adduced  assailing  the  validity  of 

contestant  must  *^ 

have  interest       fiig  cxccutiou  of  the  will  and  first  codicil, 

in  estate. 

the  court  rightly  sustained  the  proponent's 
moiioii  to  admit  to  ])robate.  In  any  event,  the  contestants, 
having  admitted  their  due  execution,  cannot  now  insist  that 
the  ruling  was  erroneous.  We  have  then  this  situation  : 
The  record  discloses  that  the  will  and  first  codicil  were 
duly  executed  and  entitled  to  probate,  that  these  disposed 
of  all  of  the  estate  of  the  deceased  otherwise  than  to  con- 
testants, and  that,  if  these  are  to  stand,  as  they  must,  then 
the  contestants  have  no  interest  whatever  in  the  estate. 
How  then  can  the  contestants  be  concerned  whether  the 
second  codicil  be  upheld  as  valid  or  be  found  to  have  been 
the  result  of  undue  inttuence  or  mental  incapacity,  rather 
than  the  voluntary  act  of  the  testator?  If  the  second  cod- 
icil be  set  aside  and  refused  admission  to  probate,  the  con- 
testants would  take  nothing,  nor  would  they  if  it  were  sus- 
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f<iinei1,  and,  luiviiijr  adniittecl  llie  due  execution  of  the  will 
and  the  first  codicil,  they  are  not  in  a  situation  to  rely 
upon  any  possible  future  contest  on  the  will  and  first  codicil. 

It  was  held  in  In  re  Probate  of  Will  of  Fallon,  107 
Iowa  120,  that,  in  order  to  have  any  standing  to  contest  the 
execution  of  a  will,  one  must  have  some  Interest  in  the  es- 
tate of  the  deceased.  See,  also,  In  re  Estate  of  Smith,  16ri 
Iowa  614;  Wilcoxon  r.  Wilroiron,  (III.)  40  N.  E.  M9.  In  the 
latter  case,  after  considering  other  grounds,  the  court  said: 

"Independent  of  what  we  have  said,  we  are  unable  to 
see  upon  what  theory  it  can  be  ht^ld  that  the  complainant  in 
this  bill  has  any  standing  whatever  in  a  court  of  equity. 
His  bill  recognizes  the  validity  of  the  will  of  1852.  That 
will,  as  we  have  already  said,  in  the  most  comprehensive 
and  unequivocal  terms,  gives  to  Cyende  Wilcoxon,  absolute- 
ly and  unconditionally,  all  the  property  of  every  description 
of  which  the  testator  should  die  seised.  The  codicil  onlv 
purports  to  express  a  further  desire  in  the  disposition  of 
his  estate  if  his  wife  Cyende  shouhl  die  before  he  did,  and 
expressly  reaffirms  the  bequest  made  in  the  original  will. 
In  other  words,  the  force  and  effect  of  the  codicil  depended 
wholly  upon  the  fact  as  to  whether  or  not  the  wife  should 
survive  him.  The  bill  itself  alleges  that  she  did  survive 
him,  and  she  is  made  a  party  thereto.  How,  then,  can  it  be* 
said  that  the  execution  of  this  codicil  in  any  way  affected 
the  rights  or  interests  of  Thomas  D.  Wilcoxon,  the  com- 
plainant below?  Certainly  it  interferes  in  no  way  with 
any  devise  or  legacy  which  he  may  receive  from  Abigail  M. 
Wilcoxon,  because,  if  he  receive  any  such  devise  or  legacy, 
he  does  so  through  her  will,  and  independent  of  any  act  of 
his  father.  If  it  be  said  that  the  codicil  obstructs  his  right 
to  receive  an  interest  in  his  father's  estate,  the  answer  is 
that  that  estate  is  wholly  disposed  of  by  the  original  will, 
vesting  it  in  the  widow,  Cyende  Wilcoxon.  So  as  to  the 
deed.    When  Thompson  Wilcoxon  die<l,  that  moment,  under 
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the  provisions  of  his  will,  all  his  real  estate,  both  in  law 
and  in  equity,  vested  in  his  devisee,  Cyende  VVilcoxon,  his 
wife.  If  this  decree  should  stand,  holding  that  deed  void 
and  of  no  effect,  who  is  the  o^vner  of  the  land?  Certainly 
not  the  heirs  of  Thompson  Wilcoxon,  because,  by  a  will  the 
validity  of  which  is  not  questioned,  it  is  given  to  the  widow. 
It  certainly  will  not  be  denied  that,  upon  the  affirmance  of 
the  decree  below,  vacating  and  annulling  that  deed,  she 
might  instantly  convey  it  to  the  same  children,  dispose  of 
it  by  will,  or,  if  she  should  die  intestate,  it  would  descend 
to  her  heirs.  In  any  view,  Thomas  D.  Wilcoxon  has  no  in- 
terest whatever  in  this  litigation,  and  can  practically  re-' 
ceive  i^o  benefit,  directly  or  in<lirectly,  from  the  decrees 
below,  and  for  that  reason,  as  well  as  because  they  are  not 
supported  by  the  evidence,  they  will  be  reversed,  and  the 
cause  renmnded  to  the  circuit  court,  with  directions  to  dis- 
miss the  bill.'' 

The  onlv  difference  between  that  case  and  this  is  that 
there  the  will  had  l)een  admitted  to  probate  before,  while 
here  this  was  done  at  the  time  of,  trial.  There  is  no  differ- 
ence in  principle  l)etween  the  cases.  Appellants  rely  some- 
what on  Murphy's  Ear.  v.  Murphy,  (Ky.)  (J5  S.  W.  lii.">, 
where  it  was  held  that: 

"An  heir  was  entitled  to  contest  testator's  will  which 
was  probated,  though  he  was  also  executor  by  a  previous 
will  which  had  not  l)een  probated,  as  the  previous  will 
might  never  be  offered  for  probate,  and  if  so  might  also  be 
the  subject  of  contest." 

The  case  is  not  in  point,  for  here  the  will  was  sub- 
mitted for  probate  at  the  time  of  the  contest,  and  in  the 
judgment  complained  of.  actually  admitted.  As  it  was  dem- 
onstrated in  the  course  of  the  trial  that  plaintiffs  were  with- 
out interest,  the  court  very  properly  struck  from  the  file.^ 
the  objections  to  the  execution  of  the  second  codicil,  antl 
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directed  the  jury  to  return  a  verdict  for  the  proponent,  and 
ordered  the  will  and  both  codicils  admitted  to  probate. — 
-4  ffirmed. 

Gaynor,  C.  J.,  Deemer  and  i^ALiXGER^  JJ.,  concur. 


John  A.  .Teez^  Appellant,  v.  A.  Y.  McDoxald  Manufactur- 
ing Co.^  Appellee*. 

MASTER    AND    SERVANT:     Negligence    of    Master — Contributory 

1  Negligence — Jury  Questions.  Evidence  reviewed,  and  held  to 
present  a  Jury  question  as  to  the  master's  negligence  in  direct- 
ing a  servant  to  place  in  a  melting  pot  articles  which  wero 
liable  to  explode,  or  in  so  placing  them  that  they  would  natural- 
ly be  placed  in  said  pot;  likewise,  a  jury  question  as  to  plain- 
tiff's contributory  negligence  in  placing  said  articles  in  the  pot. 

MASTER  AND  SERVANT:     Master's  Liability— Negligence  of  Fore- 

2  man.  A  master  who  has  assigned  to  his  foreman  the  duty  of 
sorting  different  material  for  melting,  is  responsible  for  the  act 
of  the  foreman  in  directing  the.  servant  to  melt  materials  known 
by  the  foreman  to  be  liable  to  explode. 

REIiEASE:     Avoidance — Fraud — Master  and  Servant.  A  written  re- 

3  lease  of  a  valuable  right  or  subsisting  cause  of  action  may  be 
repudiated  on  the  ground  of  fraud  and  misrepresentation.  Evi- 
dence reviewed,  and  held  to  present  a  jury  question  on  such 
avoidance. 

RELEASE:     Avoidance — ^Return    of   Consideration    Received — When 

4  Not  Necessary.  A  release  may  be  avoided  for  fraud  and  mis- 
representation without  returning  the  consideration  received 
for  the  release  when  it  appears  that  the  consideration  was 
given  to  the  injured  party  for  known  and  acknowledged  injuries 
and  for  nothing  else. 

BELEASE:     Avoidance — Fraud — Evidence.    On  the  question  wheth- 

5  er  a  release  of  a  valuable  right  was  secured  by  fraud,  all  con- 
versations between  the  parties,  both  before  and  after  the  re- 
lease was  executed,  relating  to  a  settlement,  should  be  received. 

PLEADINO:     Form  and  AUegation — Pleading  Evidence — Motion  to 

6  Strike.  A  pleading  of  pure  evidence  is  properly  stricken  on 
motion. 
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Appeal  from  Dubuque  District  Court. — Robert  Bonson, 

Judge. 

Monday,  January  22,  1917. 

Action  at  law  to  recover  damages  for  personal  injuries 
received  by  plaintiff,  while  in  defendant's  employment  as 
a  helper  to  a  head  nielter,  in  a  brass  foundry  conducted  by 
the  company  in  connection  with  its  manufacturing  plant 
in  the  city  of  Dubuque. 

The  negligence  charged  is  that  of  the  foreman,  Wil- 
liam Maine,  who,  it  is  claimed,  carelessly  furnished  for 
melting,  two  brass  balls,  which  were  filled  with  water  op 
other  litpiid,  so  that,  when  subjected  to  heat,  they  wei'e 
likely  to,  and  did,  explode,  causing  the  injuries  of  which 
plaintiff  complains.  The  defendant  denied  all  negligence, 
pleaded  assumption  of  risk  and  contributory  negligence, 
and  also  a  settlement,  accord  and  satisfaction.  Plaintiff 
denied  the  settlement;  pleaded  that  it  was  obtained  from 
him  through  misrepresentation,  fraud  and  deceit.  On  these 
issues,  the  case  was  brought  on  for  trial  to  a  jury,  and,  at 
the  conclusicni  of  the  testimony,  the  trial  court,  on  mo- 
tion, directed  a  verdict  for  defendant,  and  plaintiff  ap- 
peals.— Reversed, 

Kenline  d  Roedell,  for  appellant. 

Eurd,  Lenehan  c§  Kiesel,  for  appellee. 

Deemer,  J. — I.  Defendant,  as  a  part  of 

^*  SF^wYNTt^neg-    his   manufacturing   business,   maintained   a 

"JTf'^contribu-^"    brass  foundry,  which  consisted  of  something 

gem;ef^jury        like  twenty  melting  pots  made  of  graphite. 

questions.  i      i        •  -i.  *  ,  v 

each  having  its  own  furnace,  and  so  con- 
structed that'  they  were  operated  independently  of  each 
other.  The  pots  were  so  constructed  that  the  tops  were 
from  C  to  12  inches  below  the  floor  of  the  shop,  and  each 
rested  upon  a  bed  of  coals,  and  coal  was  also  packed  around 
them.    A  heavy  iron  lid  was  placed  over  them,  when  melt- 
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ing  wag  being  done.  The  furnaces  projier  were  some  dis- 
tance beneath  the  floor,  and  they  were  fed  from  the  top. 
Ashes  were  removed  through  an  opening  in  the  floor,  and 
this  opening  was  usually  covered  with  an  iron  grating.  In 
front  of  these,  the  brass  to  be  melted  was  piled,  and  this 
usually  consisted  of  scraps,  which  had  to  be  sorted  and 
placed  in  different  piles  before  the  furnaces.  Usually, 
Konie  brass  borings  were  put  into  the  pots  early  in  the  day, 
with  heavier  metal  on  top,  and  fresh  supplies  of  this  heavier 
material  were  added,  from  time  to  time,  as  the  material 
already  in  assumed  a  molten  form.  The  brass  used  came 
from  different  departments,  as  waste  and  cuttings  from 
finishing  and  cutting  machines,  and  foreign  scrap  or  junk 
coming  in  from  the  outside.  All  this  was  sorted  into  three 
grades,  known  as  red,  yellow,  and  steam  metal.  There  was 
also  a  difference  in  the  method  of  treatment  of  local  stuff-^ 
that  is,  matter  coming  from  the  factory  proper — and  that 
from  the  outside,  in  the  form  of  junk  received  from  ped- 
dlers and  all  outside  sources.  Again,  the  factory  material 
was  also  sorted  with  reference  to  its  size  and  character. 
The  outside  material  came  in  boxes,  barrels,  etc..  and  was 
in  the  form  of  plumbers'  scrap  melal,  and  all  sorts  and 
FJzes  of  waste  brass  of  every  description.  This  foreign 
metal  was  generally  known  as  red,  and  all  of  it  was  sorted, 
the  red  placed  in  one  pile,  the  yellow  in  another,  and  the 
steam  in  another,  and  the  various  kinds  were  placed  in 
front  of  the  furnaces,  or  melting  pots,  in  boxes  or  on  the 
floor.  From  these  piles,  it  was  shoveled  or  placed  by  hand 
in  the  pots.  At  the  time  of  the  accident,  which  occurred 
on  November  2d,  1912,  the  material  to  be  used  in  the  fur- 
naces came  from  the  outside.  It  was  mostly  red,  and  was 
placed  in  a  conical  pile,  about  2  feet  high  and  3  feet  across. 
One  Maine  was  the  foundry  foreman,  and  Stecher  was  the 
head  melter;  plaintiff  and  others  were  what  are  known  as 
helpers.    When  Maine  was  present,  plaintiff  and  the  other 
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helpers  took  their  orders  directly  from  him  (Maine). 
When  he  was  not  present,  Stecher  was  in  control.  The 
foreman  did  the  sorting;  of  the  metal,  and  he  performed 
the  duty  on  the  day  of  the  accident;  and  he  also  gave  direc- 
tions to  all  as  to  what  to  do.  In  sorting,  Maine  looked 
over  the  material  carefully,  to  guard  against  having  any 
iron  go  into  the  furnace,  and  also  separated  the  different 
kinds  of  hrass  according  to  tiieir  character.  Plaintiff  had 
nothing  to  do  with  the  sorting  of  hrass,  save  as  he  might 
infrequently  be  called  upon  to  assist.  His  duties  were  to 
look  after  the  pots,  to  see  that  none  of  them  became  broken, 
to  keep  up  the  fire,  and  to  feed  the  pots  from  the  piles  of 
brass  which  had  been  sorted  and  placed  near  the  furnaces 
for  melting. 

On  the  morning  in  question,  a  lot  of  scrap  brass  came 
into  the  foundry  in  barrels,  and  Maine  sorted  about  1,000 
pounds,  early  in  the  day.  ^lost  of  this  consisted  of  what  is 
known  as  red  brass,  and,  when  sorted,  was  placed  near  the 
furnace  which  was  being  used  for  that  kind  of  material. 

According  to  some  of  the  testimony,  when  plaintiff 
went  to  work,  on  the  morning  of  the  accident,  he  was  di-. 
rected  to  use  tiie  red  scraji;  and,  goin;^  to  the  pile,  he 
found  two  balls  on  top  thereof.  Never  having  seen  such 
material  before  upon  the  red  scrap  pile,  he  showed  them, 
so  he  says,  to  Maine.  Maine  played  with  them  a  while, 
rolled  them  upon  the  tloor,  and  finally  replaced  them  upon 
the  pile  of  scrap,  and,  according  to  plaintiff's  testimony, 
told  him  to  put  them  in  the  melting  pots.  Plaintiff  says 
Jie  asked  the  foreman  if  they  were  all  right,  and  was  as- 
sured by  the  foreman  that  they  were.  Plaintiff  thereupon 
took  a  new  pot,  put  in  some  fine  borings  of  brass,  then  the 
two  balls,  covered  all  up  in  the  usual  manner,  put  the  pot 
on  the  furnace,  and  then  returned  to  his  usual  work.  IMain- 
tiff  says  he  had  never  before  seen  such  balls,  and  that  for 
this  reason  he  showed  them  to  Elaine.     Maine  himself  tes- 
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tified  that  he  realized  !he  balls  were  daugerous;  that  he 
thought  they  might  possibly  be  bombs;  that^he  discussed 
the  matter  with  the  engineer;  and  claims  that,  instead  of 
telling  plaintiff  to  put  them  in  the  pot,  he  placed  them 
on  top  of  boxes  ccmtaining  yellow  brass,  which  were  be- 
hind the  red  pile  upon  which  plaintiff  was  working. 

Shortly  after  the  balls  were  put  in  the  pot,  and  it  had 
become  heated,  there  was  an  explosion.  Stocher,  the  head 
nielter.  rushed  over  to  the  furnace,  as  did  other  men  about 
the  foundry,  and  there  saw  the  foreman,  Maine.  There 
was  considerable  confusion  among  the  men  and  someone 
ri'marked:  *'Look  out,  there  is  another  one."  Stecher  no- 
ticed that  the  lid  was  blown  off  the  pot  and  the  crucible 
was  considerably  shattered;  but,  thinking  there  was  no 
danger  of  a  second  explosion,  he  grabbed  a  pair  of  tongs, 
to  pick  out  the  pieces  of  metal  for  use  in  another  pot. 
Stecher  did  not  at  this  time  know  that  two  brass  balls 
had  been  put  in  the  pot,  and  the  foreman,  although  present, 
said  nothing  about  it.  Steelier  also  said  that  he  did  not 
think  there  was  any  danger  of  a  further  explosion,  because 
everything  seemed  to  be  blown  to  pieces.  Plaintiff  fol- 
lowctl  Stecher  with  another  pair  of  tongs,  to  assist  in  the 
work.  Maine,  the  foreman,  was  standing  close  at  hand, 
but  he  made  no  remarks.  Someone  asked  Stecher  what 
caused  the  explosion,  and  he  said  he  thought  it  was  one  of 
the  brass  balls.  Plaintiff  and  Stecher  together  went  to 
w<irk  trying  to  rescue  the  pot  and  the  brass  before  it  ran 
dt)wn  onto  the  grates  of  the  furnace,  and  Stecher  got  hold  of 
one  side  of  the  pot  with  his  tongs  and  plaintiff  of  the  other, 
when  a  second  explosion  occurred.  Plaintiff  testified  that 
ho  did  not  know  whether  there  were  two  explosions  in  the 
first  instance  or  but  one;  that  he  knew  he  had  put  the  two 
balls  in  the  pot,  but  did  not  know,  when  he  went  to  the  as- 
sistance of  Stecher,  that  but  one  of  them  had  exploded. 
We  here  quote  some  testimony  from  the  record,  regarding 
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what  was  done  bj  the  men,  about  the  time  of  and  just  after 
the  explosion.  First,  from  the  testimony  of  Maine  on 
cross-examination : 

"I  heard  a  loud  explosion  like  a  cannon,  when  standing 
in  front  of  the  first  boiler  talking  with  Jecklin.  I  said 
to  him,  'There  goes  one  of  them  brass  balls,  I  bet  you;' 
and  thought  it  was  one  of  those  balls  that  went  off,  be- 
cause that  was  the  first  thing  that  came  into  my  mind; 
had  talked  with  Jecklin  about  the  balls  before  that.  I 
was  the  first  man  to  look  into  the  furnace;  after  the  first 
explosion  and  before  I  got  over  there  was  about  two  sec- 
onds. The  lid  was  off,  the  pot  was  shattered.  Stecher  and 
Jeez  came  a  very  few  seconds  after  I  got  there,  with  tongs 
to  remove  the  pieces  of  metal  that  were  not  melted.  I 
stepped  baeli  to  give  them  room,  and  they  got  one  piece  out 
when  the  other  explosion  occurred.  The  first  thing  after  I 
got  there  was  to  ask  Jeez  if  he  put  these  balls  in  when 
he  was  standing  at  the  furnace  ready  to  take  the  pieces 
out,  and  he  said  he  had.  Then  I  said,  'Where  is  the  other 
one?"  and  he  said,  'It  is  in  there;'  and  T  then  stepi)ed  back  to 
give  8techer  and  Jeez  room  to  pull  up  these  pieces  of  metal 
with  these  tongs.  Did  not  say  anything  to  them  at  that  time, 
and  when  they  were  in  there  with  these  tongs,  I  stepped  a 
step  and  a  half  back  when  the  other  one  went  off.  liefore 
Ihey  had  taken  anything  out,  I  learned  there  was  another 
ball  in  there;  before  they  went  up  there  at  this  crucible 
and  trying  to  get  anything  out,  I  asked  Jeez,  and  after  he 
told  me  that  there  was  another  ball  in  there — I  hadn't 
turned  around — T  just  took  a  step  and  a  half  back,  looking 
at  them  all  the  time;  and  after  T  learned  there  was  another 
ball  in  there,  did  not  say  a  word  to  Stecher  and  Jeez.  I 
didn't  have  time  to  think.  There  was  a  great  deal  of  con- 
fusion and  commotion  there.  I  was  excited.  Tf  I  thought 
there  was  much  danger,  I  wouldn't  have  looked  in  there 
myself,'^ 
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\\'itnesH  Young  testified  in  subBtanee  as  follows: 

**\Vhen  tlie  first  explosion  occurred,  Maine,  in  front 
of  the  boilers,  said,  'There  goes  one  of  them  darn  balls,' 
and  ran  very  quickly  to  get  to  where  the  furnace  was;  and 
he  said  to  Jeez,  ^Wliere  is  the  other  ball?'  and  Jeez  replied, 
*It  is  in  the  same  pot.' 

"Maine  was  the  first  man  to  look  into  the  hole  where 
this  crucible  was;  and  while  he  was  poking  into  it.  Jeez 
and  Stecher  came  with  their  tongs,  and  Maine  stepped  back. 
When  he  asked  Jeez  where  the  other  ball  was,  he  said  noth- 
ing further,  but  let  them  go  to  work  at  the  pot;  stepped 
ba<-k  just  merely  a  couple  or  three  feet  to  give  them  room 
to  get  at  it,  just  enouj^h  room  so  that  Stecher  and  Jeez 
could  come  with  the  tongs  and  work  at  the  pot.  When 
Maine  stepped  back,  Jeez  and  Stecher  reached  down  into 
tlie  i)ot  and  brought  out  an  old  valve  and  threw  it  aside, 
and  reached  down  again,  and  bang  she  came  (referring  to 
the  second  explosion).  At  the  time  the  second  explosion 
took  place,  Stecher  and  Jeez  were  at  the  furnace  picking 
up  jjieces  of  the  melting  pot  and  metal  in  order  to  clean 
it  out  and  get  ready  for  another  run,  an<l  both  were  using 
tongs.  Between  the  first  explosion  and  the  second  explo- 
.sion,  there  was  but  a  very  little  space  of  time,  not  nmre 
than  3  4:o  5  minutes." 

The  second  explosion  threw  molten  metal  into  the  faces 
of  both  Stecher  and  Jeez,  causing  severe  and  permanent  in- 
juries to  plaintiff.  No  such  explosions  had  ever  before  oc- 
curred in  the  foundry,  although  small  sputterings  would 
occur,  when  wet  or  cold  metal  was  thrown  into  the  pots 
with  molten  metal  in  them.  The  brass  balls  were  4  and  5 
inches  in  diameter,  with  walls  three  eighths  of  an  inch 
thick.  They  were  hollow,  and  were  plugged  up  with  screws. 
8olid  brass  balls  had  theretofore  been  placed  in  the  pots. 
and  small  balls  with  light  walls  had  also  been  thrown  in; 
but  it  also  appears  that  all  hollow  balls  were  always  there- 


200  Jeez  v.  M<'Don\vli»  ^Iicj.  Co.  [179  Iowa 

tofore  opened  up  by  boring,  or  cnished  before  being  put  in 
the  scrap  pile  for  melting;  and  it  was  the  foreman's  duty 
as  we  understand  it,  to  Fee  that  this  was  done,  during  the 
sorting,  in  order  to  avoid  explosions.  Even  if  the  balls  con- 
tained nothing  but  air,  it  was  necessary  that  it  be  released; 
and  again,  it  might  be  that  they  were  filled  with  some  ex- 
plosive matter,  which  should  be  released  before  attempt 
Avas  made  to  melt  them.  Maine  saw  the  balls,  handled 
them,  was  suspicious  of  them,  showed  them  to  the  engineer, 
and  placed  them,  so  he  claims,  upon  the  pile  of  yellow 
brass,  in  order  to  call  the  superintendent's  attention  to 
them,  and  ascertain  what  thev  were.  He  knew  thev  were 
not  solid,  and  he  attributed  the  explosion  to  the  fact  that 
they  each  contained  a  little  water.  Others  about  the  shop 
saw  the  balls,  and  they  said  they  were  new  to  them.  Some 
little  discussion  was  had  between  the  men  before  the  ex- 
y>losion,  and  plaintiff  called  tlie  foreman's  attention  to 
the  matter  l)efore  he  put  them  into  the  furnace. 

There  is  a  sharp  dispute  in  the  testimony  regarding 
two  main  y>oints  in  the  rase.  First,  regarding  the  statement 
said  to  have  been  made  by*  Maine,  the  foreman,  when  plain- 
tiff called  his  attenticm  to  the  balls;  plaintiff  testifying  that 
Maine  told  him,  after  examining  the  balls,  that  they  were 
all  right,  and  to  put  them  in  the  pot.  This  statement  is  de- 
nied by  Maine.  Second,  plaintiff  testified  that  Maine,  after 
examining  the  balls,  and  making  the  statement  just  re- 
ferred to,  placed  them  upon  the  red  pile,  which  was  being 
used  the  morning  of  the  accident;  while  the  foreman  tes- 
tified that  he  did  not  put  them  u])on  the  red  y)ile,  but  with 
the  yellow  brass,  on  the  top  of  one  of  the  boxes  near  the 
furnace,  and  behind  the  pile  of  red  brass,  which  was  being 
melted  that  day. 

It  is  agreed  that  it  Avas  the  duty  of  the  foreman  to 
sort  the  brass  for  melting  purjjoses,  and  that  he  did  not 
entrust  this  to  anyone  else.     He  was  in  charge  of  all  the 
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men  in  the  foundry,  and  thev  were  to  obev  his  orders.  Plain- 
tiff  had  been  a  helper  to  the  head  nielter,  Stecher,  for  2  or 
3  months  prior  to  the  accident,  althou<j;h  he  had  had  some 
experience  of  the  same  kind  before  that.  As  helper,  it  was 
liis  duty  to  feed  the  melting  pots,  adding  metal  as  it  was 
needed,  and  to  act  as  an  assistant  to  the  head  melter  in 
everything  connected  with  the  furnaces  and  melting  pots. 
lie  got  this  metal  from  the  piles  left  by  the  sorter,  and  used 
it  as  directed.  He  had  nothing  to  do  with  the  sorting  of 
the  metal,  or  as  to  what  pots  and  furnaces  should  be  used, 
save  as  he  was  given  direction  as  to  what  to  do.  But  if 
a  pot  burst,  or  was  leaking,  or  anything  happened  to  the 
furnace  about  which  he  was  working,  it  was  his  duty  to 
look   after   it. 

Foreman  Maine  had  never  before  seen  balls  like  the 
ones  which  exploded,  and  he  had  never  seen  such  an  ex- 
plosion before.  This  is  the  substance  of  the  testimony, 
which,  we  may  observe  in  passing,  is  generally  given  its 
most  favorable  light  for  ])laintitf,  as  it  should  be  in  review- 
ing a  motion  to  direct  a  verdict  for  the  defendant.  Was 
it  sufficient  to  take  the  case  to  a  jury  on  the  question  of 
negligence  on  the  jiart  of  the  defen<laut,  and  of  contribu- 
tory negligence  on  the  part  of  the  plaintiff? 

We  are  constrained  to  hold  that  there  was  enough  tes- 
timony to  justify  the  jury  in  finding  that  the  foreman, 
Maine,  was  negligent  in  two  particulars:  If  it  found  that 
this  foreman  specifically  directed  plaint ilf  to  jmt  the  two 
lialls  in  the  melting  pot,  knowing  tiiat  they  were  plugge<l, 
this,  in  itself,  might  amount  to  nej^Kgence  on  the  part  of 
Maine.  Again,  if,  without  giving  any  such  specific  direc- 
tions, Maine,  after  examining  and  handling  the  balls,  placed 
them  upon  the  pile  of  red  brass  which  plaintiff  was  then 
engaged  in  melting,  this,  too,  might  be  sufficient  to  justify 
a  finding  that  Maine  was  not  exercising  the  proper*  degi-ee 
of  care.     So,  too,  we  think  that  the  question  of  plaintiff's 
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care,  and  of  his  aKsiiiui)tion  of  risk,  assuming  both  to  be  in 
the  case,  were  pro])orly  for  a  jury. 

Under  the  facts  recited,  it  is  apparent  that  these  ques- 
tions were  really  of  fact  for  a  jury,  and  not  of  law  for  the 
court.  We  shall  not  cite  authorities  for  either  proposition, 
as  no  case  can  be  found  exactly  like  it.  Such  questions  de- 
pend so  largely  upon  the  conditions  and  ^circumstances  of 
the  parties,  their  knowledge  of  the  danger  incident  to  the 
work,  the  authority  one  has  over  the  other,  and  the  direc- 
tions given  the  injured  party,  that  they  are  generally  sub- 
mitted to  a  jury  as  triers  of  the  fact,  the  law  l)eing  very 
well  settled  with  regard  thereto. 

On  the  main  issues  of  the  case,  the  onlv 

^'  sbiu™t i*^^as-    doubtful  qucstiou  is  whether  the  defen<lant 

nearUKence   of*     is  responsible  for  the  conduct  of  its  fore- 

foi  cman. 

man,  Maine.  Appellee  makes  no  claim  that 
defendant  is  not  responsible  for  his  conduct,  and  we  are 
relieved  of  any  extended  investigation  of  the  authorities. 
Defendant,  recognizing  the  dangers,  and  Iwing  partic- 
ular as  to  the  sorting  of  the  different  kinds  of  brass  for 
melting  purposes,  entrusted  this  particular  work  to  its 
foreman,  Maine,  and  he,  and  he  alone;  did  it.  This  work 
was  not  delegated  to  another,  and  defendant  itself  under- 
took, through  its  said  foreman,  to  supjjly  plaintiff  and  the 
head  melter  with  the  material  to  be  melted.  This  foreman, 
having  knowledge  of  the  character  of  the  brass  balls  and 
of  the  custom  to  open  or  mash  them,  did  neither.  He 
handed  them  to  plaintiff,  with  directions  to  put  them  in 
the  pots,  or,  according  to  some  of  the  testimony,  did  what 
was  the  same  thing,  left  them  on  the  pile  of  red  brass,  which 
plaintiff  was  then  engaged  in  melting.  He,  the  foreman, 
either  knew  or  should  have  known  of  the  danger,  yet^  not- 
withstanding, he  directed  an  employee,  who  wa^  nubjeet 
to  his  (»rders,  to  use  them.  In  such  circumslances,  the  em- 
ployer la  liable  for  the  negligence  of  its  foreman,  because 
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he  was  in  duty  bound  to  exercise  usual  and  ordinary  care 
in  supplying  the  other  employees  with  proper  material  with 
which  to  work.  Such  seems  to  be  the  rule  announced  in 
T-ahatt  on  Master  &  Servant  (1st  Ed.),  Vol.  1,  Sec.  141,  pp. 
207  p.t  8cq.;  GaUivan  r.  Vnion  Eardwood  Mftj,  Co,,  (S.  ('.) 
4^1  S.,  E.  524;  Louisville  d  N,  R.  Co.  v.  ^ewonis,  (Ky.)  51 
S.  W.  612;  Nickel  v.  Colunilia  Paper  Stock  Co.,  (Mo.)  (58 
S.  W.  955;  Neveu  v.  Sears,  (Mass.)  29  N.  E.  472;  Hardy  v. 
Chicago,  R.  T.  d-  P.  R.  Co.,  149  Towa  41;  Kimmerle  v.  Du- 
luque  Altar  Mfg.  Co.,  154  Towa  42,  47;  O'Keefe  v.  National 
Folding  Box  d  Paper  Co.,  (Conn.)  .^3  Atl.  5S7;  Northern 
Pac.  R.  Co.  V.  Herhert,  6  Sup.  CA.  Rep.  590  (116  U.  S.  642, 
047).  Perhaps  a  jury  would  have  been  justified  in  finding 
the  foreman  guilty  of  negligence  after  the  first  explosion  in 
not  warning  the  plaintiff  of  the  danger  of  another  explo- 
sion while  he,  plaintiff,  was  working  at  the  pot  with  Stecher, 
trying  to  save  defendant's  property. 

II.  We   are   informed    that    the    trial 

..    court   directed   the  verdict   on   the   theorv 

maste/aad^'       ^^^^  plaintiff    was   guilty    of    contributory 

servant.  negligence,  as  a  matter  of  law 3  and  that  he 

had  fully  settled  with  the  defendant  for  the 
injuries  done  him,  and  accepted  and  retained  the  compen- 
sation paid.  We  have  already  disposed  of  tlie  question  of 
plaintiff's  contributory  negligence,  and  the  only  remain- 
ing question  in  the  case  relates  to  the  settlement  pleaded  in 
defense.  It  is  admitted  that  plaintiff  received  from  defend- 
ant, or  from  an  accident  company  which  insured  defend- 
ant against  such  losses,  the  sum  of  |G04  in  m(mey,  which, 
it  is  claimed,  represented  f500  for  the  injury  and  |104  for 
wages  lost,  while  in  the  hospital;  and  that  defendant  paid 
plaintiff's  doctor  and  hospital  bills,  amounting  to  ?2.16.15, 
making  a  sum  total  of  f  840.15;  and  no  part  of  this  sum  has 
been  repaid  to  defendant  or  the  insurance  company. 
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The  following  written  release  was  also  introduced  in 
evidence  bj  defendant: 

"I  (John  Jeez),  liereby  admit  and  acknowledge  that 
there  has  been  paid  to  me  in  hand  this  day  by  the  A.  Y. 
McDonald  Manufacturing  Company  the  suna  of  (Eight  Hun- 
dred and  Forty  15-100)  (fS-lO)  Dolhirs  in  full  settlement, 
accord  and  satisfaction  of  any  and  all  claims  or  demands 
of  every  description  which  T  uoav  have  or  may  hereafter 
have  against  the  said  A.  Y.  McvDonald  Manufacturing  Com- 
j)any  on  account  of  an  accident  causing  injury  to  me  on  or 
a])out  November  2,  1012. 

"It  is  understood  that  all  terms  of  settlement  are  in- 
cluded in  this  Release. 

"In  testimony  whereof,  I  have  hereunto  set  my  hand 
and  seal  this  (19th)   day  of   (December)   1912. 

(John  Jeez.)  (Seal.) 

(N.  M.  Harris) 
(F.  W.  Coates) 
Witnesses. 

r 

"(Certain  characters  representing  foreign  writing  as 
testified  to.)  (John  Jeez).'' 

The  words  in  parentheses  above  are  written  in  ink;  the 
balance  in  typewriting. 

The  foreign  writing  referred  to,  as  translated,  reads 
as  follows: 

"I  am  known  what  is  in  this  paper  or  by  this  pai)er 
and  what  it  means,  and  I  understand  all  what  happened 
in  it,  and  what  is  meant  by  it.  I  have  gotten  all  my  rights, 
and  will  not  again  opposite  in  anything  against  it  all  in 
my  case  against  the  McDonald  factory  company  because  I 
have  been  injured  or  delayed  on  November  2nd,  1912." 
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Plaintiff  signed  the  papers  at  the  place  indicated,  but 
he  claims  that  he  did  not  understand  what  was  in  them; 
that  he  could  not  read  English  or  Arabic — the  latter  lan- 
guage being  used  in  the  supplementary  note.  Plaintiff 
was  injured  November  2,  1912.  He  was  immediately  taken 
to  the  Finley  Hpspital  in  Dubuque,  where  he  remained  until 
after  Christmas.  Some  time  in  the  latter  part  of  Novem- 
ber, he  was  visited  by  one  Thorne,  attorney  for  the  defend- 
ant and  the  accident  company,  for  the  purpose  of  talking 
over  a  settlement  of  the  case. 

On  December  19th,  Thorne  again  visited  plaintiff,  at 
that  time  being  accompanied  by  one  Coates,  a  claim  agent 
for  the  defendant,  who  was  called  upon  as  a  witness.  The 
release  had  then  been  prepared,  save  that  it  did  not  contain 
plaintiff's  name,  the  amount  to  be  paid,  the  dates,  or  the 
signatures.  These  parties  went  together  to  a  room  in  the 
hospital,  and  there  the  matter  was  talked  over  by  plaintiff 
and  Thorne,  for  an  hour  or  more,  in  the  presence  of  Coates ; 
and  it  is  claimetl  that  the  amounts  stated  in  the  release 
were  agreed  upon  and  inserted  therein,  and  finally  signed 
by  plaintiff  after  the  whole  matter  was  fully  explained  to 
him.  It  was  witnessed  by  Coates,  and  by  one  of  the  hos- 
pital nurses.  The  part  written  in  the  foreign  language 
(Arabic),  was  also  on  the  paper  when  signed  by  Jeez,  and 
he  then  api>ended  his  signature  thereto.  The  money  was 
counted  out  and  given  to  plaintiff,  and  he  accepted  and 
kept  the  same.  It  does  not  appear  how  the  Arabic  writing 
on  the  release  came  to  be  there,  but  undoubtedly  it  was  se- 
cured by  Thorne;  for  it  was  on  the  release  when  Thorne 
presented  it  on  the  day  it  was  signed.  Thorne  was  dead 
when  the  case  was  called  for  trial,  and  his  testimony  was 
not  taken. 

While  it  appears  that  plaintiff  understood,  and  could 
nsp  Knglii^h  rather  fluently,  for  one  \^iio  never  went  to 
school,  he  could  not  read  or  write  in  any  language,  and  it  is 
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not  claimed  that  he  understood  the  part  written  in  Arabic. 
Tt  is  said  that  the  part  in  English  was  read  to  him,  and 
fully  explained,  before  he  signed  the  document.  This  is 
denied  by  plaintiff,  however.  His  claim  is  that,  while  it 
was  explained,  the  statements  made  to  him  were  as  em- 
bodied in  the  following  quotations  from  the  record: 

"On  that  day  when  there  these  two  parties  came  up, 
did  not  know  they  were  coming.  At  that  time  did  not  know 
Poates.  I  think  it  was  .around  five  o'clock.  After  shak- 
ing hands  and  sitting  down,  Thorne  did  the  talking.  He 
said  he  is  going  to  give  me  some  money  for  wages  and 
expenses.  He  said  he  will  do  what  is  right  later  on.  I 
said,  ^What  is  that  for?'  and  he  said  he  couldn't  come  here 
all  the  time,  and  he  said  he  will  give  me  that  much  for 
when  I  am  laid  up  for  wages  and  expenses,  and  he  will  do 
what  is  right  later  on.  There  wasn't  money  there  when  I 
came  in;  he  counted  out  |600  on  the  table,  fives,  tens  and 
twenties  in  gold;  and  in  counting  it  out  he  said  there  was 
|500  in  gold ;  he  threw  it  on  the  table  and  counted  it,  and 
put  it  in  a  sack.  He  got  up  and  wanted  to  go  home,  and  he 
shook  hands  with  me,  and  he  said,  *Don't  worry  about  it; 
we  will  do  what  is  right  with  you  later  on.*  As  to  how 
they  happened  to  come  up  there,  or  who  had  sent  them  up 
there,  they  never  said  a  word.  Mr.  Thorne  had  a  paper 
there;  he  did  not  read  that  paper  to  me,  at  any  time  while 
he  was  there ;  nobody  else  read  it  to  me.  He  said,  'This  is 
fCOO  for  your  wages  and  expenses.'  I  asked,  'What  is  that 
for?'  and  he  said,  'That's  what  that  paper  is  for.'  I  said, 
'What's  in  it?'  and  he  said  it  was  fGOO  for  wages  and  due 
me  while  I  lay  around.  I  could  not  read  the  paper  that  he 
had  there  that  day.  He  did  not  at  any  time  while  I  was 
there  read  part  of  the  paper  and  explain, — he  never  read  a 
word  of  it.  Thorne  asked  me  to  sign  it.  When  he  told  me 
that  this  paper  w*as  simply  to  show  that  I  had  received 
this  5600  for  wages  and  spending  money  while  I  was  laid 
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up,  I  believed  that  .to  be  true.  He  did  not  at  any  time  while 
he  was  up  there  say  that  this  money  was  given  to  me  in  set- 
tleuient.  or  full  settlement  of  my  claim;  he  never  mentioned 
that;  the  word  ^settlement'  was  not  used  by  Thome  or  any- 
body else  in  that  room.  At.  the  time  he  asked  me  to  sign 
this  paper,  and  I  signed  it,  I  did  not  have  any  idea  that 
this  paper  purported  to  be  a  settlement  and  release  of 
my  cl^im ;  if  I  had  thought  that  this  paper  was  a  full  set- 
tlement and  release,  I  would  not  have  signed  it.  If  Mr. 
Thorne  had  said  to  me  that  this  paper  was  a  settlement, 
or  a  full  settlement,  of  my  claim,  would  not  have  signed  it, — 
1  .should  say  not.  These  marks  on  this  paper,  that  are  called 
Arabic  writing,  when  Thorne  had  it  in  the  room,  I  never 
noticed;  there  was  marking  on  there,  but  I  don^t  know 
what  they  are;  do  not  know  what  the  words  'Accord  and 
satisfaction'  mean;  Mr.  Thorne  nor  anybody  else  explained 
to  nie  what  the  words  'accord  and  satisfaction'  meant  that 
afternoon  up  in  that  room.  Remember  this  nurse;  I  see 
her  go  by;  she  was  called  into  that  room.  When  she  came 
into  the  room,  there  was  nothing  said  about  "her  reading 
this  paper,  or  having  it  read.  She  asked  that  the  paper  be 
read:  she  was  told  that  it  wasn't  necessarv,  thev  are  in  too 
big  a  hurry,  and  they  got  to  go — Thorne  said  that.  Signed 
my  name  to  this  paper  before  this  nurse  c^me  in.  I  was  in 
this  room  before  the  nurse  came  in — I  don't  think  it  was 
over  ten  or  fifteen  minutes — jnst  long  enough  to  sign  her 
name.  Did  not  hear  anything  about  Mr.  Thorne  explaining 
this  paper  to  her  while  she  was  in  that  room.  Coates  was 
outside  already  when  the  nurse  came  in.  He  was  gone.  He 
was  gone  walking  through  the  hall,  going  already,  going 
out  and  leaving  the  hospital.  Thorne  left  the  room  next. 
The  nurse  was  the  next  to  leave  the  place.  I  gave  her  the 
sack  of  money  to  keep  for  me  until  tomorrow.  Before 
they  came  up  there  that  afternoon  with  this  sack  of  money, 
I  did  not  know  anything  about  their  intending  to  bring  up 
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this  moiiev;  before  that  did  not  at  any  time  have  any  talk 
with  Thome  whereby  he  and  I  had  agreed  on  the  terms  of 
the  s?ettleinent  of  my  claim;  had  bandage  on  my  eyes  that 
dav  when  I  came  into  this  room." 

ft* 

On  cross-examination  he  •testified:  "When  I  came  down 
from  the  hospital,  he  told  me  himself  it  was  in  that  pool 
liall,  and  that  is  liow  I  found  out;  when  I  signed  my  name 
on  there,  I  didn't  know  what  was  in  it;  I  don't  know  it 
was  8yrian  on  there;  I  didn't  see  them  at  that  time;  I  don't 
pay  attention  what  was  on  there;  I  don't  know  anything 
about  whether  Mr.  Thorne  wrote  that  on  there;  T  don't 
know,  maybe  he  write  Syrian  and  maybe  not;  1  did  not  ask 
him.  I  asked  him  what  that  money  was  for;  I  asked  him 
what  was  in  that  paper;  he  said  my  wages  and  exjienses. 
He  told  me  that  in  this  ])aper  it  stated  |604;  I  asked  him 
what  was  in  the  paper,  and  he  said,  '|(>04,  your  wages  and 
expenses  until  you  get  well,  and  that  is  that  that  was  in 
it.'  When  he  told  me  that  Coates  was  there,  did  not  ask 
^fr.  Coates  to  read  it  to  me.  I  saw  the  nurse  there  when 
they  were  ready  to  go,  after  I  signed  the  paper.  After  I 
signed  she  came  in.  When  Miss  Harris  was  there,  I  did 
not  tell  her  anything;  didn't  ask  her  to  read  it  to  me; 
I  asked  Thorne  what  w^as  in  it,  and  he  said,  That's  what 
was  in  it.'  I  don't  know  what  language  it  was  in.  I 
thought  it  was  all  right.  Nothing  was  never  read  in  that 
room.  Besides  the  Arabians  and  Syrians  I  knew  in  Ou- 
buque,  I  had  lots  of  friends;  knew  all  those  people  who 
wrote  letters  for  me.  I  believed  it  was  all  right  what  he 
told  me.  T  didn't  know  he  was  doing  that  kind  of  work, 
otherwise  I  wouldn't  have  signed  it.  Talked  with  Mr. 
Thorne  about  settlement  of  this  case  l)efore  I  signed  this 
paper  only  once,  him  and  ^IcDonald's  agent.  Mr.  Thorne 
come  to  see  me  at  the  hospital.  It  wasn't  about  this  case; 
he  was  suppose<l  to  go  up  there  and  see  how  I  get  along  and 
one  thing  and  another.     He  never  said  anything  about  the 
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case  oulv  onee.  The  first  tliiug  Thoriie  did  when  he  came 
up  that  dajr,  he  put  out  his  hand  and  ask  me  how  I  feel, 
and  said,  *How  are  you  gettin<;  ah)ng?'  I  said  *I  have  pretty 
niueb  pain  yet,*  and  he  said,  *\Ve  haven't  time  to  come  here 
everv  dav;  I  know  vou  haven't  uiu(h  niouev  on  hand.'  I 
.said,  'What's  that  for,'  and  he  said,  *AVe  give  you  that  for 
expenses  while  you  lay  around,  and  we  will  take  care  of  you 
later/  Did  not  know  how  much  wages  I  had  coming  at 
that  time;  did  not  figure  it  up  with  him.  He  gave  me  1604. 
Was  getting  per  week  down  at  McDonald's  $14.30.  I 
don't  know  how  many  weeks  it  would  take  to  earn  |G04. 
Had  not  earned  |G04  up  1o  that  time  that  wasn't  paitl. 
l>on't  know  what  there  was  due  me,  or  would  be  due  me 
during  the  time  1  would  be  in  the  hospital,— about  |104 
for  wages.  He  didn't  tell  me  that;  he  did  not  say  anything 
about  paying  the  hospital  bill,  nor  Dr.  Mehlhop's  bill,  nor 
any  expense  of  the  doctors' who  had  treated  me  up  to  that 
time  1  paid  some  to  Dr.  Langworthy;  didn't  pay  any  to 
I>r.  Mehlhop,  or  Dr.  Hancock,  nor  Finley  Hospital;  didn't 
pay  anything  for  this  wagon  that  they  take  jieople  to  the 
hospital  in;  sent  bills  to  boarding  house  for  |33.75;  don't 
know  that  the  Finley  Hospital  bill  is  fully  paid,  only  what  I 
heard.  Mr.  Coates  was  in  the  room  as  T  signed.  Before 
that,  1  signed  that  it  was  all  right;  afterward,  they  very 
seblom  came  in,  once  a  week,  or  hardly  sometimes  once 
in  two  weeks.  I  saw  Whitneys  once  after  I  signed,  and  I 
s^aw  Andrew  once  and  that  settles  it.  I  didn't  see  no  fruit 
though  after  that." 

Plaintiff  also  testified  in  substance  as  follows: 
"After  I  left  the  hospital,  and  went  down  to  Thome's 
oCice  with  Coates  on  that  dciy,  they  claimed  this  paper  was 
a  full  settlement.  Tt  done  set  me  crazy  when  they  said  that. 
After^  that,'  learned  something  about  Thorne  having  some 
foi'eign  language  on  a  i)aper  up  in  a  pool  hall.  1  went  up 
there,  and  1  heard  he  had  something  written  in  the  pool 
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hall  np  there,  and  I  took  Sam  Karam  with  ine  and  went  to 
Thome's  office.  1  said,  *How  is  it  you  got  something  on 
that  paper,'  and  I  said.  'You  know  I  can't  read  and  write,' 
and  he  said,  ^I  forgot  all  about  it.'  He  said  that  to  Sam 
Karam, — I  was  there  when  he  said  it.  When  I  came  out 
of  the  hospital  and  went  to  Coates'  office,  and  he  took  me 
down  to  Thome's  office,  and  T  then  learned  thev  claimed 
this  paper  was  a  settlement,  Thorne  hardly  couldn't  give 
me  no  answer;  sometimes  he  said  it  was  a  settlement,  and 
sometimes  he  said,  *It  wasn't  anything  you  signed.' 

Also,  on  cross-examination,  he  testified: 

"  'You  remember  we  made  a  settlement  np  there,'  and 
I  got  mad,  and  Mr.  Coates  went  out.  Then  1  went  down 
to  McDonald's;  I  saw  Whitney;  I  said,  'What's  the  matter 
with  you ;  you  play  a  trick  on  me  sending  an  agent  up  there,' 
and  he  said  they  had  nothing  to  do  with  that  at  all;  that 
they  never  sent  an  agent  up  there.  He  said  nothing  about 
settle;  he  said  they  had  no  agent  and  never  sent  one  up 
there.  Then  I  met  Thorne  on  the  street,  and  he  wants  to 
give  me  |60()  more  and  a  life  job,  and  1  wouldn't  take  him 
any  more;  I  said  I  wanted  |10,0()().  That  is  the  time  1  came 
down  from  the  second  operation  they  had  on  me,  about  a 
week  after, — don't  know  what  month  it  was.  When  Thorne 
and  Coates  were  together  up  there,  nothing  was  said  about 
any  part  of  this  money  being  for  my  eye." 

Plaintitf  offered  to  show  that,  about  the  middle  of 
November,  and  just  after  he  had  an  operation  on  his  eye, 
Thorne  appeared  at  the  hospital,  with  a  man  whom  he  in- 
troduced as  defendant's  claim  agent,  and  that  a  settlement 
was  then  talked  about;  but  on  defen<lant's  objections,  he 
was  not  permitted  to  show  what  was  said  at  that  time.  He 
also  offered  to  show  that  Thorne  visited  him  on  several  oc- 
casions, and  at  one  time  offered  him  fl,0(KI,  in  addition  to 
his  wages  and  expenses,  and  that  plaintiff  refused  to  accept 
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(he  same.  This  proposition  is  said  to  have  been  made  be- 
fore the  release  in  question  was  signed.  The  trial  court 
sustained  objections  to  the  questions  propounded  to  elicit 
this  testimony.  While  it  is  claimed  in  argument  that  plain- 
tiflf  was  suffering  great  pain  at  the  time  the  release  was 
signed,  we  are  of  opinion  that  there  was  no  such  showing 
as  would  justify  a  jury  in  setting  aside  the  release  on  this 
ground  alone.  True,  plaintiff  suffered  very  severe  injuries, 
which  were  quite  painful.  The  left  eye  was  practically 
destroved  bv  the  molten  brass,  and  what  was  left  of  it  was 
immediately  removed  by  the  attending  physician.  The  right 
eye  alst>  suffered  sympathetically,  and,  at  the  time  the. re- 
lease was  signed,  plaintiff^s  left  eye  was  bandaged;  and, 
although  he  could  see  more  or  less  out  of  his  right  eye,  it 
had  not  fully  adjusted  itself.  Several  operations  were  had 
upon  the  lids  and  socket  of  the  left  eye  for  the  purpose  of 
fitting  it  for  a  glass  eye,  but  this  had  to  be  abandoned. 
Doubtless  plaintiff  suffered  much  from  his  injury,  not  only 
because  of  the  physical  pain,  but  also  from  the  thought 
that  he  would  remain  disfigured  for  life,  and  might  also 
lose  the  other  eye.  These  matters  were  proper  to  be  con- 
sidered upon  the  main  issue  with  reference  to  the  settle- 
ment,— that  is,  as  to  whether  it  was  the  free  and  voluntary 
act  of  plaintiff,  and  as  to  whether  or  not  he  was  misled  into 
signing  something  he  did  not  fully  comprehend,  or  under- 
stand. It  is  not  claimed  that  plaintiff  could  read  either 
English  or  any  other  language.  Reliance  is  placed  upon 
the  proposition  that  the  instrument  was  read  to  him  and 
fully  explained,  so  that  he  knew  what  he  was  signing.  We 
have  quoted  enough  of  the  testimony  in  plaintiff's  favor, 
and  put  most  strongly  in  his  behalf,  to  indicate  that  this, 
too,  was  a  question  which  should  have  l)een  submitted  to 
a  jury,  under  proper  instructions.    This  whole  matter  is 
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reviewed  in  the  recent  case  of  Reddington  r. 
4.  rbleasb:  Rvoi-    Bluc   d   Rdftery,   168   Iowa   34.      See   also 

dance:  return  ' 

of  considera-       Jaqiics  V.  Sioiix  Cittj  Traction  Co.,  124  Iowa 

t  Ion  received :  ^  '^  . 

ne^'cessar^y.  -^''^  ^   J^OUda   V.   ChUagO,    R.    L   d    P.   R.    Co.. 

141  Iowa  82.  87;  Providence  Jewelry  Co.  r. 
F€88lcr,  145  Iowa  74;  Blossi  v,  Chicago  d-  N.  W.  R.  Co.,  144 
Iowa  j697;  Kilmartin  v.  Chicago,  B.  d  Q.  R.  Co..  137  Iowa  fi4. 
These  cases  also  settle  the  point  that  plaintiff  was  not 
bound  to  return  to  return  the  money  paid  him  at  the  time 
the  paper  was  signed. 

III.  We    Miink    plaintiff    should    have 

6    Rki  f'\sf  *  a  vol' 

*  dance:  fraud:     been  permitted  to  show  all  conversation  he- 

evldeucc 

tween  him  and  Thorne  with  reference  to  a 
proposed  settlement,  both  before  and  after  the  release  was 
signed.  Fraud,  mistake  and  misrepresentation  having  been 
pleaded,  these  opened  a  wide  door,  and  all  the  nej^otia- 
tions  between  Thorne  and  the  plaintiff  should  have  been 
given  to  the  jury. 

IV.  Again,  plaintiff  was  unduly  limited  in  his  cross- 
examination  of  the  witness  Coates.  Matters  inquired  into 
in  chief  were  closed  against  plaintiff^s  cross-examination. 

V.  In  his  reply  to  the  answer  pleading 
6.  pleading:  the  Settlement,  plaintiff  pleaded  as  follows: 

form   and   al'  ^   t  i 

tof  "wd'onif:''"  "^^^  further  reply  to  Division  Four  (4), 

S?ike"  ^**  ^^is  plaintiff  avers  that,   on   or  about   the 

18th  or  19th  day  of  December,  1912,  one 
C.  M.  Thorne,  in  company  with  F.  W.  Coates,  came  to  the 
hospital  where  this  plaintiff  was  then  confined,  due  to  hi.s 
said  injury.  That  before  said  time,  and  after  the  injury  to 
this  plaintiff,  said  C.  M.  Thorne,  claiming  to  I'epresent  the 
defendant  and  the  Liability  Company,  offered  plaintiff  )f  1,000 
for  the  injury  to  his  eye,  in  addition  to  all  lo.ss  for  wages, 
expense,  medical  attendance,  etc.,  which  this  jilaiutiff  re- 
fused." 
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To  say  the  most,  this  was  but  a  pleading  of  evidence, 
and  tlie  same  was  properh'  stricken  from  the  reply,  on  de- 
fendant's motion.  This,  of  course,  does  not  mean  that  testi- 
mony such  as  indicated  by  this  pleading  is  inadmissible. 
That  question  has  already  been  considered  in  this  opinion, 
and,  in  view  of  the  real  issues  tendered,  such  testimony  i^ 
held  admissible.  We  are  not  to  be  understood  as  deciding 
the  real  merits  of  the  case.  That  is  not  our  province.  The 
question  we  have  to  decide  is  this:  Was  there  enough 
testimony  in  plaintiff's  favor  upon  the  several  issues  joined 
to  take  the  case  to  a  jury,  for  its  decision  as  to  the  very 
ri«:ht  of  the  matter? 

Nothing  is  said  iii  argument  regarding  the  present 
statutes  with  inference  to  contributory  negligence  and  as- 
sumption of  risk.  That  there  may  be  no  misapprehension 
regarding  these  matters,  we  may  say  that,  un<}er  the  doc- 
trine announced  in  Correll  v.  Williams,  173  Iowa  571,  there 
was  no  assumption  of  risk  in  the  case,  provided  the  present 
statute  is  applicable  to  plaintiff's  case.  For  the  errors 
pointed  out,  the  judgment  must  be,  and  it  is, — Reversed, 

Gaynor^  C.  J.,  Weaver  and  Preston^  JJ.,  concur. 


Francis  MrRrnv,  Appellee,  v.  National  Travelers  Bene- 
fit Association,  Appellant. 

IK8UBAN0E:     Accident   Insurance — Construction   of   PoUcy — War- 

1  ranties  and  Representations.  A  statement  Id  an  application  for 
membership  in  an  association  furnishing  Insurance  for  accidents 
that  applicant's  income  was  "at  least  $750  annuaUy"  is,  under 
the  terms  of  the  application  in  question,  a  "representation"  and 
not  a  "warranty." 

IKSURANCE:     Accident  Insurance — Falsity  of  Representation — Bur 

2  den  of  Proof.  False  representations,  to  avoid  a  policy  of  insur- 
ance, must  be  false  to  the  knotvledfie  of  the  insured,  and  the 
insur^fr  has  the  burden  to  so  show,  by  ciear,  satisfactory  and 
tonvincing  evidence.     iZvldence  reviewed,  and  held  Insufficient 
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to  carry  to  the  Jury  the  question  (a)  of  the  falsity  of  represen- 
tations as  to  the  insured's  income,  and  (b)  of  the  Insured's 
knowledge  of  such  falsity,  if  it  was  false. 

Deemeb,  J.,  dissents,  holding  that  a  jury  question  was  pre- 
sented on  both  the  element  of  falsity  and  knowledge  thereof. 

Appeal  from  Polk  District  Court. — W.  S.  Ayees,  Judge. 

Monday^  January  22,  1917. 

Action  at  law,  in  which  plaintiff  seeks  to  recover  aa 
beneflciarv  under  a  certilirate  of  accident  insurance  issued 
to  one  (ieorge  B.  Muri)hy.  There  was  a  trial  to  a  jury.  At 
the  dose  of  the  testimony,  the  trial  court  directed  a  ver- 
dict for  plaintiff  on  plaintiff's  motion.  Defendant  appeals. 
— Affirmed. 

Carr,  Carr  d  Evans,  and  E.  K.  Maine,  for  appellant. 
Henry  d  Henry,  for  appellee. 

Preston,  J. — Plaintiff  alleges  the  corporate  capacity 
of  the  defendant,  the  issuance  of  the  certificate,  and  that 
]»laintiff  is  the  beneficiary  named;  that  on  August  20,  1914, 
the  said  George  B.  Murphy  met  witli  an  accident  causing 
his  death.  A  copy  of  the  certificate  is  attached  to  the  peti- 
tioU;  on  the  cover  of  which  the  following  appears: 

"General  Commercial  Accrident  Department.  National 
Travelers  Benefit  Association,  Des  Moines,  Iowa.  No.  14150. 
Issued  to  Geo.  B.  Murphy." 

The  following  provision  api>ears  in  the  certificate  of 
memlK?rship : 

"This  certificate  includes  the  endorsement  and  attached 
papers,  if  any,  and  contains  the  entire  contract  of  insur- 
ance except  only  as  it  may  he.  modified  by  the  association's 
classification  of  risks  in  cases  of  change  of  occupation." 

On  the  back  of  the  certificate,  which  is  made  a  part 
thereof,  is  the  following: 
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"Copy  of  Application. 

"To  the  board  of  directors,  National  Travelers  Benefit 
Association :  I  hereby  make  application  for  membership  in 
the  association,  basing  my  application  on  the  following  rep- 
resentation of  facts,  all  of  which  I  hereby  certify  to  be  true, 
complete  and  material  to  the  risk.'' 

In  said  application  appears  the  following: 

"Name  in  full:  George  tf.  Murphy.  Age  19.  Occupa- 
tion :  hdw.  clerk  and  furniture.  (Employed  by  E.  A.  Shaw.) 
My  duties  are  fully  described  as  follows :  Clerk  in  Hdw.  & 
Fur.  store.  Is  your  total  income  at  least  f750  annually? 
Yes.'' 

The  certificate  also  contains  the  following  provisions: 

"Accident  Department.  Certificate  of  Membership^. 
(N.  T.  B.  A.)  National  Travelers  Benefit  Association,  Des 
Moines.  Iowa. 

"In  consideration  of  an  advance  payment  of  |4  does 
hereby  accept  George  B.  Murphy  (hereinafter  called  the 
assured)  of  Kippey,  and  state  of  Iowa,  as  a  member  in  the 
accident  department  of  this  association,  and  does  hereby 
insure  said  member  until  his  next  ensuing  payment  falls 
due,  beginning  at  12  o'clock  noon,  central  standard  time 
on  the  date  of  this  policy,  against  loss  of  life,  limb,  sight 
and  time,  resulting  from  bodily  injuries  effected  directly 
and  independently  of  all  other  causes  through  external, 
violent  and  accidental  means,  subject  to  all  the  conditions 
and  provisions  hereinafter  contained. 

"If  as  the  result  of  such  injuries  the  assured  dies  within 
90  davs  from  the  date  of  the  accident,  the  association  will 
pay  to  his  legal  beneficiary  the  sum  of  ?2,000. 

"This  policy  shall  be  void  if  there  has  been  fraud  or 
wilful  misrepresentation  by  the  member  concerning  this  in- 
surance." 

Defendant's  answer  admits  the  issuance  of  the  certifi- 
cate, admits  plaintiff  is  the  beneficiary  named,  and  admitu 
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that  George  B.  Murphy  met  with  an  accident  csinsing  his 
death  as  alleged.     Defendant  denies,  however,  that  it   i« 
indebted  to  plaintiff  in  the  sum  of  |2,000,  or  in  any  other 
sum  or  amount  in  excess  of  $1,000.     The  answer  alleges 
that,  at  the  time  deceased  made  the  application  and  at  the 
time  of  his  death,  his  total  annual  income  did  not  exceed 
$410,  as  he  well  knew;  that  for  the  purpose  of  deceiving 
and  defrauding  defendant  the  said  deceased  in  his  applica- 
tion falsely  and  fraudulently  stated,  represented  and  alleged 
(hat  his  total  income  was  at  least  JfToO  ])er  annum;  that  de- 
fendant   issues   three   classes   of  accident   insurance  risks; 
designated    as   the   *' Business    Men's   Treferred,''    "General 
Commercial,''  and  the  "Farmers*  and  Mechanic^'  Special ;" 
that  each  of  said  classes  is  determined  in  part  by  the  occu- 
pation of  the  apidicant  and  in  part  by  the  annual  income 
received  by  such  applicant ;  that  the  ''General  Commercial'' 
is  that  in  which  said  deceased  obtained  the  certificate  of 
insurance;  that,  to  entitle  him  to  obtain  a  certificate  in  said* 
class,  it  is  essential,  under  defendant's  rules,  that  he  ]»os- 
sess  an  annual  income  of  not  less  than  $750;  that,  in  view  of 
the  income  of  deceased,  he  was  not  eligible  to  said  class,  but 
to  the  "Farmers'  and  Mechanics'  Special,"  which  includes 
farmers,  mechanics  and  persons  whose  income  is  less  than 
$700;   that  members  eligible   to  said  class  are   limited   to 
$1,000  for  death  benefits;  that  defendant  relied  on  the  state- 
ment of  deceased  that  his  annual  income  was  $750  and  is- 
sue<l  the  certificalc,  relying  thereon;  that,  but  for  such  state- 
ment, deceased  would  not  have  been  received  as  a  member 
in  any  other  class  except  the  ^'Farmers'   and   Mechanics' 
Special,"   which   limits  the  recovery   to  $1,000;   defendant 
admits  that  it  is  indebted  to  plaintiff  in  the  sum  of  $1,000, 
which  sum  is  tendered  and  an  offer  to  confess  judgment  is 
made. 

Tn  another  division  of  the  answer,  it  is  alleged  tha;  the 
statements  before  set  out  in  the  application  as  to  the  id- 
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couie  of  deceased  constituted  a  warranty,  which  statement 
and  warranty  were  false  and  were  known  to  the  said  de- 
ceased  to  be  false;  that  his  income  was  but  f416  per  annum ; 
that  deceased  was  not  eligible  to  the  class  in  which  he  was 
received,  but  to  another,  by  which  death  benefits  were  lim- 
ited to  |1,000;  that  the  warranty  has  been  breached  by  the 
statements  referred  to,  which  it  is  alleged  were  false  and 
untrue;  and  that,  therefore,  the  certificate  has  no  binding 
effe<*t  upon  this  defendant,  and  defendant  denies  that  it  is 
indebted  to  plaintiff  in  any  sum  whatever. 

Plaintiff's  motion  for  a  directed  verdict  was  upon  the 
following  grounds: 

*'(1)  The  defendant  has  failed  to  prove  or  to  offer  any 
evidence  upon  which  the  jury  could  find  that  the  applicant 
for  this  insurance  falsely  stated  or  fraudulently,  or  either, 
his  total  annual  inccmie;  (2)  that  the  question  of  the  amount 
of  his  income,  total  annual  income,  is  wholly  immaterial  to 
the  ri.uht  of  the  recovery  of  the  benefits  provided  in  the  con- 
trart  in  the  event  of  the  death  of  the  applicant;  (3)  that 
the  contract  evidenced  by  the  certificate,  on  its  face  and 
by  its  terms,  makes  no  reference  whatever  to  any  classifi- 
cation of  risks  and  makes  no  reference  whatever  to  anv  bv- 
Uiws.  rules  or  regulations  of  the  company,  and  there  is  no 
evidence  of  any  knowledge  whatever  on  the  part  of  the  ap- 
plicant that  there  were  any  by-laws,  rules  and  regulations 
that  have  anv  effect  whatever  or  anv  relation  whatever  as 
to  the  question  of  his  total  annual  income." 

The  motion  was  sustained,  and  a  verdict  directed  for 

plaintiff  for  |2,0(KK  with  interest,  or  a  total  of  12,120,  upon 

which  judgment  was  entered,  with  costs. 

1.  iN-srRAxr«:  1-     To  Sustain   its  contention   that  the 

"aranc"':  \°on-     statement  before  referred  to  as  to  the  in- 

structiou   of  *    i.1        •  ^  1    •  X  1 

poUcy :  wnr-       come  of  the  msured  is  a  w^arranty,  a])pel- 
rt»prts«'ntntioDa.   huit  cites  Cooley\s  Bricfs  on  the  Law  of  In- 
surance, Vol.  3,  page  1935,  and  Nelson  v.  Nederland  Life 
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Tns.  Co.,  110  Iowa  600;  wliile  nppellee  contends  that  state- 
ments in  an  application  for  insnrance  will  be  considered 
representations  whenever  there  is  room  for  doubt,  an<l 
will  not  be  considered  warranties  nnless  expressly  agreed 
npon  as  such  by  the  terms  of  the  policy  itself,  particularly 
when  they  relate  to  matters  of  opinion,  citing:  Al^ihama, 
etc..  Co.  V.  Johmon,  (Ala.)  2  Ro.  125;  J/cC/atn  v.  Provident 
fiaHngs  Life  Assurance  Society,  110  Fed.  80;  Royal  Neigh- 
hors  V.  Wallace,  (Neb.)  89  N.  W.  758;  Miller  v.  Mutual 
Benefit  Life  Tua.  Co.,  ^1  Iowa  210;  Moulor  v.  American  Life 
Jns.  Co.,  Ill  IT.  S.  335  (28  L.  Ed.  447) ;  Rogers  v.  Phoenix 
Insurance  Co.,  (Ind.)  23  N.  E.  498;  Northwestern  Mut. 
Life  Ins.  Co.  v.  Woods,  (Kans.)  39  Pac.  189;  Weisguth  r. 
Supreme  Tribe  of  Ben  Hur,  (III.)  112  N.  E.  350;  Houghton 
V.  Manufacturers'  Mut.  F.  Ins.  Co.,  8  Mete.  (Mass.)  114; 
Lynchburg  Fire  Ins.  Co.  v.  West,  76  Va.  575;  Merchants, 
etc.,  Co.  V.  Schroeder,  18  111.  App.  216. 

It  seems  to  be  well  settled  that  the  distinction  between 
warranties  and  representations  in  insurance  contracts  is 
that  a  warranty  must  be  true  in  fact,  and,  although  not 
fraudulently  made  and  not  material  to  the  risk,  neverthe- 
less, if  it  is  shown  to  have  been  false  in  fact,  the  contract 
will  l>e  avoided,  while  a  representation  will  not  avoid  the 
policy  if  the  representation  is  substantially  true  and  made 
in  good  faith.  It  is  usually  to  the  advantage  of  the  in- 
surer to  consider  all  statements  as  warranties,  and  of  the 
insure<l  to  make  them  representations.  Borne  of  the  courts 
state  the  rule  substantially  like  this:  That  the  courts, 
Inking  strongly  inclined  against  forfeitures,  will  construe 
all  the  conditions  of  the  contract  and  the  obligations  im- 
])Osed,  liberally  in  favor  of  the  assured  and  strictly  against 
the  insurer;  that  it  requires  clear  and  unequivocal  language 
to  create  a  warranty,  and  every  statement  or  engagement 
of  the  assured  will  be  construed  to  be  a  ropi'esentation,  and 
not  a  warranty,  if  it  be  at  all  doubtful  in  meaning,  or  the 
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contract  contain  contradictory  provisions  relating  to  the 
subject,  or  be  otherwise  reasonably  susceptible  of  such  con- 
struction. In  other  words,  the  courts  will  lean  against  that 
construction  of  the  contract  which  will  impose  upon  the 
assured  the  burden  of  a  warranty,  and  will  neither  create 
nor  extend  a  warranty  by  construction.  That,  even  though 
a  warranty  in  name  or  form  be  created  by  the  terms  of  the 
contract,  its  effect  may  be  modified  by  other  parts  of  the 
policy,  or  of  the  application,  including  the  questions  and 
answers.  The  policy  in  the  instant  case  provides  that  the 
<-ertificate  includes  the  endorsement  and  all  attached  pa- 
pers, if  any,  and  contains  the  entii*e  contract  of  insurance, 
except  only  as  it  may  be  modified  by  the  association's  classi- 
fication of  risks  in  cases  of  change  of  occupation.  The  ap- 
plicant states: 

"I  hereby  make  application  for  membership,  basing 
my  application  upon  the  following  representation  of  facts, 
all  of  which  I  hereby  certify  to  be  true,  comi)lete  and  ma- 
terial to  the  risk.'' 

It  is  further  provided : 

"The  policy  shall  be  void  if  there  has  been  fraud  or 
wilful  misrepresentation  by  the  member  concerning  this 
insurance." 

There  is  no  specific  agreement  anywhere  in  this  [>olicy, 
as  contained  in  many  policies,  that  the  statements  in  the 
application  shall  be  warranties,  nor  are  they  called  war- 
ranties anywhere.  The  fact  is  that  the  statements  are  spe- 
cifically referred  to  as  "the  following  representation  of 
facts,"  and  it  is  agreed  that  the  policy  shall  be  void  if  there 
has  been  **fraud  or  wilful  misrepresentation''  by  the  member. 
These  matters  indicate  that  the  statements  were  intended 
to  be  representations  only.  We  said,  in  Miller  v.  3Ititual 
Benefit  Life  Ins.  Co.,  31  Iowa  216,  227: 

"If  it  be  construed  as  a  repretjieulation  and  is  untrue, 
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it  does  not  avoid  the  contract  if  not  wilful  or  if  not  ma- 
terial." 

Without  further  discussion  of  this  point,  we  are  of 
opinion  that  the  matter  relied  upon  is  not  a  warranty. 

2*     It  is  claimed  by  appellant  that  the 

^*  Hroidpnt^^in-        statement  referred   to  and  considered  as  a 

it.v  of  rop-         rei)resentation  was  false  and  known  by  de- 

roHont&tion  * 

biirdon  of  *        coased  to  havc  been  false,  and  that  it  was 

proof. 

made  with  the  intention  to  deceive,  and  that 
the  evidence  was  suflBcient  to  take  the  case  to  the  jury  on 
this  question.     The  evidence  on  this  branch  of  the  case  is 
that  of  two  witnesses,  E.  A.  Shaw,  the  employer  of  deceased, 
and  Francis  Murphy,  the  beneficiary  and  plaintiff,  who  was 
called  as  a  witness  for  defendant.    Shaw  testified,  substan- 
tially, that  he  was  a  hardware  merchant  at  Rippey,  Iowa; 
that  he  recalled  the  circumstance  of  the  death  of  George  B. 
Murphy,    which   resulted    from    injuries   caused    by    being 
struck  by  a  train,  August  20,  1914;  that,  at  the  time  of  his 
death,  deceased  was  not  quite  20  years  of  age,  and  was  in 
the  employ  of  the  witness  assisting  as  clerk  in  his  hardware 
store;  that  he  had  been  filling  that  position  for  about  two 
yeara;    that    the   arrangement    was    that,    when    deceased 
wanted  to  go  and  do  work  for  his  father*,  he  would  have 
the  time,  provided  it  was  not  absolutely  necessary  for  him 
to  be  at  the  store;  that  deceased  used  to  take  care  of  his 
father's  business,  and  occasionally  had  ^  day  or  a  half  day*s 
time  to  assist  his  father ;  that  the  father  of  deceased  owned 
a  200-acre  farm  on  the  corner  of  the  town  of  Rippey,  and 
was  nearly  blind;  that  deceased  and  his  father  did  not  live 
on  the  farm;  that  deceased  lived  with  his  father  in  town; 
that,  when  deceased  died,  witness  was  paying  him  |8  a 
week,  and  that  he  had  been  paying  him  that  from  the  first 
of  March,  1914;  that  deceased  began  work  at  f6  per  week 
as  a  green  hand,  and  that,  as  he  became  more  efficient,  his 
wages  were  raised  to  (7  and  finally  to  $8;  that  deceased 
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assisted  his  father  at  times,  if  there  was  any  work  on  the 
farm  like  fixing  up  fences;  that  deceased  attended  to  pay- 
ing the  taxes  and  rent,  had  charge  of  the  renting  of  the 
farm  and  such  things  as  that;  that  there  was  no  other  per- 
son in  the  family  except  this  son  to  assist  in  the  manage- 
ment of  the  farm  in  July,  1914.  Witness  testifies  that, 
aside  from  the  salary  which  he  received  as  clerk  in  the 
store,  he  did  not  know  of  deceased's  drawing  any  salary  or 
earning  any  money  from  any  other  source;  never  heard 
him  talk  of  any  other;  that,  so  far  as  witness  knew,  deceased 
did  not  have  any  other  income  from  any  source  other  than 
the  income  he  received  as  wages.  He  says,  however,  that 
he  does  not  remember  talking  with  deceased  or  any  member 
of  his  family  on  the  subject  of  his  income;  that,  when 
deceased  came  to  work  for  witness,  there  was  some  conver- 
sation in  regard  to  wages  and  about  his  earning  capacity, 
and  that  deceased  had  been  working  around  painting  and 
was  getting  from  |2  to  ^3  a  day  before  he  commenced  work- 
ing for  witness;  that  at  first  deceased  said  he  would  try 
clerking  for  a  month,  but  continued  on  after  that;  that 
witness  and  deceased  talked  over  business  occasionally, 
and  in  none  of  the  talks  did  deceased  suggest  that  he  had 
anv  income  from  anv  other  source. 

IMaintifl:  testified  that,  at  the  time  deceased  was  killed, 
witness  had  been  awav  about  a  rear  and  a  half  in  Canada ; 
that  deceased  told  him  what  wages  he  was  receiving  while 
working  in  Rippey;  that  he  and  deceased  were  together  as 
brothers  and  talked  with  each  other  about  their  affairs; 
that  while  he  was  at  Rippey  he  knows  of  no  other  source 
of  income  which  deceased  had  except  the  wages  he  was  earn- 
ing; J  hat,  as  a  member  of  the  Murphy  family,  he  does  not 
know  of  any  income  that  deceased  may  have  received  from 
any  source  other  than  what  he  earned;  knew  of  no  inheri- 
tance or*  gift  of  property  that  deceased  received  from  any 
fcource  prior  to  his  death.    He  says: 
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"I  don't  mean,  so  far  as  I  know,  that  he  was  given  any- 
thing in  tiie  way  of  wages  or  anything  that  would  become 
part  of  an  income." 

While  witness  was  away  in  Canada,  deceased  did  work 
for  his  father  in  the  operation  of  the  farm ;  deceased  wrote 
him  that  he  had  rented  the  place;  he  had  correspondence 
right  along,  but  in  none  of  the  letters  did  he  say  he  had 
received  an  income  from  any  source;  in  none  of  his  letters 
did  he  say  that  his  father  had  given  him  any  money  or  that 
he  had  inherited  any  money. 

We  have  set  this  evidence  out  somewhat  in  detail,  and 
the  question  is,  as  before  stated,  whether  it  was  sufficient 
to  take  the  case  to  the  jury.  The  burden  of  proof  is  upon 
the  defendant.  The  rule  in  a  law  action  in  a  case  of  this 
character,  as  stated  by  Mr.  Justice  Weaver  in  Boddy  v. 
Henry,  126  Iowa  31,  at  37,  is: 

"The  true  rule,  as  we  interpret  the  law,  is  that  when 
the  party  charging  false  and  fraudulent  representations  has 
shown  that  the  representations  were  made,  and  that  they 
were  fal«e,  and  known  to  be  false  by  the  party  making 
them,  the  intent  to  deceive  is  imi)lied  or  presumed." 

In  the  instant  case,  it  is  and  must  be  admitted  that  de- 
ceased did  make  the  statement  as  to  the  amount  of  his  in- 
come; for  it  is  in  writing.  If  the  defendant  has  proved  that 
such  statement  is  false,  and  that  it  was  known  by  deceased 
to  have  been  false,  then,  as  appellant  contends,  the  pre- 
sumption would  obtain  that  it  was  made  with  the  intent  to 
deceive.  Hut  defendant  must  prove  that  the  representation 
was  false  and  known  by  the  deceased  to  he  false.  Deceased 
stated  that  his  income  was  |750.  Defendant  seeks  to  show 
that  this  was  false,  by  showing  that  his  wages  were  but 
|416  per  year,  and  by  the  statements  of  the  two  witnesses 
that  they  did  not  know  of  his  having  any  other  income  at 
the  time  the  representation  was  made.  One  of  these  wit- 
nesses, a  brother,  was  in  Canada  a  year  and  a  half  pri<MP 
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thereto,  and  the  other  witness,  Shaw,  says  that  he  does  not 
remember  talking  with  deceased  or  any  member  of  his 
family  on  the  subject  of  his  income.  The  evidence  shows  that 
he  did  do  some  work  for  his  father,  who  was  old  and  blind, 
in  carr3'ing  on  a  large  farm.  He  may  have  received  some  in- 
come from  this,  or  from  other  sources.  It  is  for  the  defend- 
ant to  show  that  he  did  not,  and,  to  establish  such  eviden- 
tiary fact  of  bad  faith,  falsehood  or  deception,  the  proof 
must  be  clear,  satisfactory  and  convincing.  Ley  v.  Metro- 
poUtan  Life  Ins.  Co,,  120  Iowa  203,  209. 

We  discover  no  evidence  in  the  record  tending  to  show 
that  deceased  knew  that  the  representation  was  false,  if  it 
was  so.  It  is  said  in  argument  by  appellant  that  he  is  pre- 
sumed to  know  his  income.  That  is  true,  and  he  said  it  was 
|750.  Proof  of  his  wages  or  his  income  from  that  one  source 
does  not  show  that  deceased  knew  that  his  income  was  not 
1750,  or,  as  we  have  already  said,  that  it  was  not  that 
amount.  We  are  of  opinion  tliat  the  evidencip  was  not  suf- 
ficient, and  that,  had  the  case  gone  to  the  jury  and  the 
jury  found  under  this  evidence  that  the  reyiresentation 
made  bv  deceased  was  false,  and  that  he  knew  it  to  be  false, 
it  would  not  sustain  a  finding  in  favor  of  the  defendant 
on  that  point. 

3.  It  is  urged  by  appellee  that  a  misrepresentation  in 
an  application  for  insurance  will  not  avoid  the  policy  un- 
less it  relates  to  a  matter  material  to  the  risk,  and,  if  the 
policy  insures  against  the  loss  of  time,  or  a  limb,  or  life,  a 
misrepresentation  material  to  one  phase  of  it  does  not  pre- 
einde  a  recovery  upon  another;  and  they  cite,  to  sustain  this 
proposition,  Aetna  Life  Ins.  Co,  v,  Claypool,  (Ky.)  107  S. 
W.  325;  Claypool  v.  Continental  Casualty  Co.,  (Ky.)  112 
8.  W.  835. 

On  the  other  hand,  it  is  argued  for  appellant  that  the 
representation  is  material,  and,  further,  that  the  parties' 
haTing  agreed  to  the  materiality  of  the  statements  sets  that 
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inquiry  at  rest,  citing  Nelson  v,  Ncderland  Life  Ins,  Co,, 
110  Iowa  600,  and  other  cases.  In  view  of  our  holding  in 
the  second  paragraph  of  the  opinion,  that  the  evidence  is 
not  sufficient,  we  deem  it  unnecessary  to  go  into  this  ques- 
tion at  any   length. 

The  argument  for  appellee  is  that  the  policy  is  really 
three  policies  in  one;  that  it  insured  against  loss  of  life,  loss 
of  limb  and  loss  of  time;  that,  if  the  insured  lost  his  life, 
the  association  promised  to  pay  to  his  beneficiary  a  certain 
s])ecific  sum,  and  certain  other  specific  sums  were  provided 
in  the  event  of  loss  of  limb;  that  the  policy  tlien  contained 
the  provisions  that  if,  as  a  result  of  accidental  injuries,  the 
insured  should  suffer  partial  or  total  disability  sufficient  to 
incapacitate  him  from  performing  the  duties  of  his  regular 
occupation,  the  association  should  pay  a  weekly  indemnity 
during  the  period  of  such  disability;  that,  as  stated  in  the 
testimony  of  defendant's  officers,  the  question  as  to  income 
was  to  prevent  over-insurance;  that  is  to  say,  the  associa- 
tion did  not  wish  to  promise  to  pay  an  indemnity  for  total 
disability  which  was  greater  than  the  insured  was  earning 
at  that  time,  as  that  would  offer  a  temptation  to  the  insured 
to  prolong  the  period  of  his  disability.  And  ap|>ellee  says 
that  this  (]ucstion  was,  therefore,  material  to  the  risk  of  loss 
of  time  insured  against,  but  it  had  no  bearing  upon  the  risk 
of  loss  of  life  or  limb,  and  was  not  material  to  that  risk. 

In  the  Aetna  case,  supra,  the  policy  insured  against 
loss  of  life,  in  the  sum  of  |o,Q00;  against  the  loss  of  the 
right  hand,  in  the  sum  of  f2,500;  and  against  disability,  in 
the  sum  of  J25  a  week.  The  insured  lost  his  right  hand; 
but,  on  suit  to  recover  the  indemnity  for  the  same,  was  met 
with  the  |)lea  that  the  policy  may  be  avoidnl  because  of  a 
misstatement  of  the  applicant's  income  in  the  application. 
The  court  said: 

"Now,  it  is  manifest  that  the  representations  in  i^gai^l 
to  the  weekly  earnings  of  the  insured  have  no  refereuce  to 
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his  right  to  recover  for  the  accidental  loss  of  life  or  limb, 
for  which  a  round  sum  was  payable,  but  are  only  material 
to  the  question  of  weekly  indemnity.  It  was  to  the  interest 
of  the  company  to  remove  from  the  insured  all  temptation 
to  prolong  unnecessarily  his  absence  from  his  vocation  under 
the  indemnity  clause  of  the  policy,  and  therefore,  as  a  busi- 
ness proposition,  it  would  seek  to  limit  the  weekly  indem- 
nity to  a  sum  less  than  the  insured  would  make  if  at  his 
business.  In  the  case  at  bar  the  insured  was  entitled  ♦  ♦  ♦ 
to  no  weekly  indemnity  whatever.  Therefore  the  indem- 
nity clause  of  the  policy  has  no  material  bearing  upon  the 
accident  sued  on.  Certainly,  if  the  insured  had  lost  his  life 
*  *  •  the  question  of  weekly  indemnity  would  have  been 
entirely  distinct  from  the  risk  of  the  insured's  death." 

The  evidence  introduced  on  behalf  of  defendant  shows 
that  it  issued  three  different  kinds  of  policies:  the  "Busi- 
ness Men's  Preferred,"  the  "General  Commercial,"  and  the 
"Farmers'  and  Mechanics'  Rpeoial."  The  first  included 
business  men,  professional  men  and  others  of  a  like  occu- 
pation whose  income  was  J900  or  more.  In  this  class,  the 
indemnity  for  loss  of  life  was  |5,000.  The  "General  Com- 
mercial"- department  covered  a  number  of  occupations  in 
which  the  total  income  was  at  least  |750.  This  class  in- 
eluded  clerks.  Deceased  belonged  to  this  class,  with  respect 
to  the  character  of  his  employment.  The  death  payment 
in  this  class  amounts  to  f2,000.  The  last  class  included 
other  occupations.  It  seems  that  the  three  classes  referred 
to  had  each  a  separate  form  of  policy,  and  there  was  nothing 
in  one  policy  to  indicate  that  there  were  any  other  classes. 
The  policy  in  the  instant  case  had  at  the  top  of  the  cover 
the  words,  "General  Commercial;"  but  there  is  nothing  in 
the  certificate  itself  referring  to  the  "General  Commercial" 
class,  or  indicating  that  there  were  any  other  classes.  It 
is  not  shown  that  this  classification  is  made  by  the  consti- 
tution or  by-laws  of  the  company,  but  only  in  the  instruc- 


226  MuRPiiY  V.  National  Trav.  B.  Assn.     [179  Iowa 

tions  by  the  company  to  its  agents,  and  it  does  not  api>ear 
that  these  instructions  were  made  known  to  the  applicant 
by  the  agent,  or  that  he  had  any  knowledge  of  them.  The 
agent  who  solicited  this  insurance  did  not  testify. 

We  have,  perhaps,  already  gone  into  this  question  more 
fully  than  was  necessary,  because  of  the  holding  in  the  sec- 
ond paragraph  of  the  opinion.  Without  determining  this 
point,  it  is  our  conclusion  from  the  whole  record  that  the 
judgment  of  the  district  court  ought  to  be  affirmed.  It 
is — A  ffinncd. 

Gaynor,  C.  J.,  Weaver  and  Salinger^  JJ.,  concur. 

Deemer^  J. — (dissenting.)  As  the  majority  opinion 
is  made  up  to  turn  upon  failure  of  testimony  regarding  the 
untruthfulness  of  the  representations  made  by  the  assured 
with  reference  to  his  annual  income,  I  am  impelled  to  dis- 
sent from  the  conclusion  reached.  I  am  inclined  to  agree 
with  the  holding  that  the  statement  was  not  a  warranty,  but 
a  statement  or  representati(m  made  by  the  assured,  material 
to  the  issuance  of  the  policy,  and  that,  if  made  by  the  as- 
sured with  knowledge  of  its  falsity,  and  with  intent  to  de- 
ceive, it  avoids  the  policy. 

Upon  the  question  as  to  materiality  of  the  statements, 
I  do  not  wish  to  be  foreclosed,  and  I  do  not  understand  that 
the  majority  make  any  pronouncement  upon  that  point.  It 
may  be  that  defendant  has  not  sufficiently  shown  the  ma- 
teriality of  the  statement,  in  that  it  failed  to  do  more  than 
prove  its  statements  and  instructions  to  its  agents.  I  have 
not  had  time  to  sufficiently  investigate  that  point;  and,  as 
the  majority  do  not  decide  it,  but  place  the  decision  square- 
ly upon  the  proposition  of  failure  of  proof, — that  is,  that 
the  statement  was  untrue  when  made,  or  was  known  by  the 
assured  to  be  untrue  when  he  made  it, — I  go  directly  to 
that  question. 

It  was  manifestly  impossible  for  the  defendant  to  prove 


Jan.  1917]    Murphy  v.  National  Tilvv.  B.  Assx.  227 

by  direct  and  positive  testimony-  the  amount  of  the  assured's 
inoomej  unless,  perchance,  he  had  made  some  admission 
during  his  lifetime;  but  that,  itself,  could  not  be  said  to  be 
conclusive,  for  it  would  be  nothing  more  than  an  admission 
subject  to  explanation.  Defendant  did  the  next  best  thing. 
It  produced  all  tlve  testimony  available  (the  assured  being 
deceased)  as  to  the  amount  of  his  annual  income.  It  called 
all  who  had  any  knowledge  on  the  subject,  and  they  testified 
to  facts  which,  it  seems  to  me,  were  sufficient  to  take  the 
case  to  the  jury  upon  the  question  of  the  amount  of  the  as- 
suped's  annual  income. 

^  If  it  be  found  that  this  was  misrepresented,  then  the 
next  question  is  the  knowledge  of  the  assured  as  to  the  fal- 
sity of  the  statement.  The  statement  was  not  only  as  if  it 
were  of  his  own  knowledge,  but  it  was  of  a  fact  X)f  which 
he,  of  all  others,  knew,  to  wit:  his  annual  income.  Having 
made  a  direct  statement  of  a  fact  as  of  his  own  knowledge, 
— a  statement  regarding  a  matter  of  which  he  was  per- 
sonally cognizant, — a  jury  might  find  from  the  fact  that  it 
was  untrue;  that  the  assured  had  knowledge  of  its  falsity. 
This  rule  is  everywhere  affirmed.  See  Gate  City  Land  Co.  v. 
neilman,  80  Iowa  477;  Goring  v.  Fitzgerald,  105  Iowa  507; 
Cox  Shoe  Co.  v.  Adams,  105  Iowa  402;  Huhhard  v.  Weave, 
79  Iowa  678. 

These  two  elements  being  shown,  the  intent  to  deceive 
may  be  inferred.  See  Boddy  v.  Henry,  120  Iowa  31;  Ends- 
ley  V.  Johns,  (111.)  12  N.  E.  247;  Cole  v.  Cassidy,  138  Mass. 
437;  Arnold  v.  Teel,  (Mass.)  64  N.  E.  413;  Haven  v.  Neal, 
(Minn.)  45  N.  W.  612. 

It  is  agreed,  as  I  understand  it,  that  there  is  sufficient 
to  show  that  defendant  acted  upon  the  statement,  and 
was  induced  thereby  to  issue  its  policy. 

I  may  say,  in  conclusion,  that,  under  the  holding  of 
Xelson  V.  Nederland  Life  Ins.  Co.,  110  Iowa  600,  the  par- 
ties to  this  insurance  contract  made  the  statements  of  the 
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assured  material  to  the  issuance  of  the  policy.  I  am  clearly 
of  opinion  that  the  majority  are  in  error  in  holding  that 
there  is  no  testimony  sufficient  to  take  the  case  to  a  jury  on 
the  question  of  false  and  fraudulent  representations  made 
br  the  assured.    This  is  the  reason  for  my  dissent 


J.  W.  Newland^  Appellee,  v.  Iowa  Railway  &  Light  Com- 
pany, Appellant. 

PLEADING:    Mattets   SpeciaUy  Pleaded—Alfinnative  Defense.  An 

1  affirmative  defense  must  &e  pleaded  by  him  who  claims  it.  So 
held  in  an  action  against  a  public  utility  corporation  charged 
with  unlawfully  destroying  the  trees  of  a  property  owner,  the 
corporation  contending  that  plaintiff  should  plead  whether  de- 
fendant had  a  -franchise  right  to  prosecute  its  business. 

MUKI0n*AL  COBPOBATIOKS:     Streets,  Etc.— ithade  Trees— Right 

2  of  Property  Owner — ^Pleading.  The  right  of  the  property  owner 
in  shade  trees  maintained  by  him  in  the  public  street  in  front 
of  his  property  being  superior  to  all  other  rights,  save  that  of 
the  public  to  improve  the  street,  such  owner,  suing  for  dam- 
ages for  the  destruction  of  such  trees  by  a  private  party  or  con- 
cern, need  not  allege  that  such  destruction  was  wrongful  or 
unlawful.  No  presumption  prevails  that  such  destruction  was 
rightful, 

EVIDENCE:     Judicial  Notice — Incorporation  of  Cities  and  Towns. 

3  Courts  take  Judicial  notice  of  the  incorporation  of  cities  and 
towns,  in  the  absence  of  a  direct  attack  on  such  order  of  incor- 
poration.    (Section  603,  Code,  1897.) 

EVIDENCE:    Best  Evidence— Location  of  Lands.    A      real      estate 

4  property  owner  may  very  properly  be  permitted  to  state,  gen- 
erally, that  his  property  is  within  the  limits  of  an  incorporate! 
town,  no  issue  as  to  boundary  lines  existing. 

DAMAGES:     Measure  of  Damages — ^Unlawful  Destruction  of  Trees. 

5  One  may  not,  for  an  injury  to  property,  contend  for  a  measure 
of  damages  not  supported  by  his  evidence.  So  held  where  de- 
fendant, who  had  wrongfully  destroyed  the  shade  trees  of 
another,  contended  for  a  measure  of  damages  based  on  the  dif- 
ference in  value  of  the  property  with  the  trees  properly  trimmed, 
and  the  value  of  the  property  with  the  trees  destroyed,  there 
being  no  evidence,  however,  that  defendant  had  any  right  even 
to  trim  the  trees. 
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EVIDENCE:    Value — Owner  of  Property — Competency.      Ownership 

6  of  property  in  question  carries  competency  to  testify  as  to  its 

value. 

• 

TBIAIi:    Instructions — Submission    of    Issues — ^Unsupported    Issues. 

7  Issues  unsupported  by  the  evidence  should  not  be  submitted. 

EVIDENCE:    Competency — Existence  of  Franchise.    A  statement  by 

8  a  witness  that  "we  have  authority  under  our  franchise  to  trim 
trees,  etc./'  manifestly  is  insufficient  to  establish  the  existence 
of  such  franchise. 

KUNICIPAL  COBPOBATIONS:     Streets,  Etc.~>Shade  Trees—Bight 

9  to  "Trim."  The  right  to  trim  shade  trees  bordering  a  public 
street  does  not  embrace  the  right  to  destroy  them. 

Appeal  from  Dallas  District  Court. — W.  H.  Fauey,  Judge. 

Tuesday,  September  26,  1916. 
Reheauing  Denied,  Monday,  January  22,  1917. 

Action  at  law  to  recover  damages  for  the  wrongful 
destruction  of  trees  planted  within  the  bounds  of  the  street 
fronting  upon  the  plaintiff's  residence  property.  Verdict 
and  judgment  for  plaintiff,  and  defendant  appeals. — 
J  ffirmed. 

John  A.  Hull,  for  appellant. 

S.  Trevarthcn,  for  appellee. 

Weaver,    J. — The    plaintiff's   case,    as 
*•  ™ucre''°Bi>e.       stated  in  his  petition,  is  to  the  effect  that 
Sffirmative^dc  '    he  Is  the  owner  of  certain  property   occu- 
^  "^*  pied  by  him  as  a  residence  within  the  corpo- 

rate limits  of  the  town  of  Woodward  in  Dallas  County, 
which  property  abuts  upon  one  of  the  public  streets  of  said 
town.  He  alleges  that  he  had  set  out,  and  for  many  years 
had  maintained,  within  the  street  boundary  in  front  of 
said  property,  a  row  of  nine  trees  for  ornamental  purposes 
and  for  the  production  of  shade;  and  that,  in  November, 
1912,  the  defendant,  l)eing  engaged  in  erecting  a  line  for  the 
transmission  of  electricity,  wilfully,  maliciously  and  neg- 
ligently cut  down  and  destroyed  said  trees,  to  the  plain- 
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tiff^s  great  injury  and  damage.  I)efeii<lant  first  attacked 
the  petition  by  motion  to  strike  certain  parts  thereof  as  sur- 
plusage and  without  relevance  to  the  claim  made,  and  also 
moved  that  plaintiff  be  required  to  state  whether  defend- 
ant had  a  franchise  for  the  erection  of  its  electric  lines 
at  that  place.  This  motion  was  overruled,  and  error  is  as- 
signed thereon. 

Passing  the  question  whether  the  alleged  eri'or,  if  any, 
was  not  waived  by  defendant's  act  in  thereafter  filing  an 
answer,  we  find  no  reason  to  criticise  the  correctness  of 
the  ruling.  The  allegations  said  to  be  surplusage  may  have 
been  to  some  extent  argumentative  or  statements  of  evi- 
dence, but  nothing  was  alleged  which  in  any  way  served 
to  cloud  or  obscure  the  real  nature  of  the  claim,  or  to  prej- 
udice defendant  in  the  assertion  of  any  of  the  defenses 
upon  which  it  has  chosen  to  rely. 

So,  too,  upon  the  demand  for  more  specific  statement. 
If  defendant  had  any  franchise  or  other  right  or  claim  of 
right  to  destroy  the  trees,  it  was  in  the  nature  of  an  aflirni- 
ative  defense,  which  it  was  at  liberty  to  plead  and  prove 
if  so  advised.  It  could  not  require  the  plaintiff  to  negative 
his  own  assertion  of  right  by  alleging  the  matters,  if  any, 
upon  which  an  affirmative  defense  might  be  predicated. 

The  motion  having  been  dis[)osed  of,  de- 

^' rlmpoBATVoNs :     fendant   demurred   to  the  petition   because 

Ihn'de** tm^ :*       it  did  uot  allege  or  show  the  acts  complained 

rlyrht  of  prop-  -   .      ,  -    ,  ,        •    , 

orty  owner:       of  to  be  Wrongful  or  unlawful,  and  did  not 

pleading.  11,1  ./, 

allege  the  specific  acts  constituting  the  al- 
leged wrong.  The  demurrer  was  overruled,  and  of  this  rul- 
ing complaint  is  made.  It  was  correct.  The  petition  does 
show  clearly  that  the  trei^s  were  rightfully  i)lauted  and 
maintained  by  the  plaiutitT,  and,  except  as  against  the  su- 
perior right  of  the  state  by  its  proper  authorities  to  main- 
tain and  imi)rove  the  streets  for  public  pur|>oses,  he  had  a 
property  right  in  the  trees,  and  could  lawfully  maintain 
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tlieni  where  tliey  stood,  and  this  right  the  courts  are  bound 
to  recognize  and  protect.  See  Burget  v.  Jncorporated  Toum 
of  Greenfield,  120  Iowa  432,  430,  and  cases  there  cited.  The 
fact  that  defendant  assumed  the  risrht  to  cut  and  destroy 
the  trees  for  the  alleged  convenience  of  its  electric  line 
carries  with  it  no  presumption  that,  in  doing  so  against 
the  will  and  protest  of  the  plaintiff,  it  was  acting  within 
the  terms  or  upon  the  authority  of  some  franchise  neither 
pUnuled  nor  otherwise  disclosed.  The  demurrer  was  prop- 
erly overruled. 

The  plaintiff,  as  a  witness  in  his  own  be- 

*  dklar^notice :      half,  haviug  described   his  residence  prop- 

o?*TiSo8*and      erty,   was  asked  and  permitted  to  answer 

that  it  w^as  within  the  incorporated  town  of 
Woodward.  To  this  an  objection  that  the  testimony  was  im- 
material and  incompetent  and  not  the  best  evidence  was 
overruled.  In  argument  in  this  court,  it  is  said  that  the 
court  could  not  take  judicial  noti(*e  of  the  incorporation  of 
the  town  of  Woodward,  and  that  the  only  way  of  showing 
the  fact  of  incorporation  was  to  introduce  the  record  of 
the  proceedings  of  such  incorporation.  But  such  is  not 
the  rule.  Under  our  statute,  the  final  order  of  incorpora- 
tion is  by  judgment  of  the  district  court,  and  it  has  been 
distinctly  held  that,  where  such  order  is  not  directly  chal- 
lenged, the  court  will  take  notice  of  the  incorporation. 
State  V,  Reader,  60  Iowa  527;  Code  of  1873,  Section  424; 
Code  of  18D7,  Section  603;  4  Wigmore  on  Evidence  2575. 

It  may  be  that  judicial  notice  will  not  be 
4.  Evidence:  taken  from  the  mere  general  description  of 

iM'st  evidence: 

location  of        plaintiff's  property  that  it  is  located  within 

the  incorporated  limits,  but  we  know  of  no 
rule  which  renders  it  incompetent  for  the  property  owner  to 
test  if  v  as  a  witness  that  its  location  is  within  the  corpo- 
rate  boundaries.  To  hold  that  every  person  holding  or 
claiiuing  proj)erty  rights  within  an  incorporated  town  or 
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city  must  go  through  the  form  of  j)rodu(!ing  in  court  the 
record  of  the  incorporation  proceedings,  and  show  by  en- 
gineer's measurements  that  his  property  is  included  there- 
in, would  be  to  incumber  and  delay  proceedings  for  mattera 
of  empty  form.  Why  an  owner  of  property  in  a  city  may 
not  testify  to  its  location  tlierein  just  as  he  might,  on  proper 
occasion,  state  upon  which  side  of  a  partition  fence  it  is 
to  he  found,  is  hard  to  imagine.  To  be  sure,  if  the  loca- 
tion of  a  boundary  is  properly  put  in  issue,  and  becomes  a 
matter  of  material  dispute  upon  the  trial,  resort  to  the 
records  and  to  measurements  may  become  proper  or  per- 
ha])S  necessary;  but,  in  the  absence  of  such  controversy, 
and  upon  a  mere  formal  denial,  in  support  of  which  no 
evidence  of  anv  kind  is  offered,  oral  evidence  Is  both  com- 
pet  en  t  and  sufficient. 

Objection  is  further  raised  to  the  rule 
n.  Damages  :  adoi)ted  bv  the  court  u[)on  the  measure  of 

measuro    of  ' 

?awfui*^M  -""       plaintill's  damages.  The  witnesses  were  per- 
tree^***"  **'       uiittcd  to  give  their  estimate  of  the  value  of 

plaintiff's  pro])erty  immediately  before  the 
destruction  of  the  trees  and  the  value  thereof  immediately 
after  the  alleged  trespass.  Counsel  say  that  the  true  rule 
was  the  difference  between  the  value  of  the  property  as  it 
would  have  been  with  the  trees  properly  and  reasonably 
trimmed,  and  the  value  thereof  after  the  trees  had  been 
destroyed.  Assuming  that  the  rule  contended  for  would 
be  applicable  if  the  record  showed  defendant's  right  to 
"reasonably  cut  and  trim"  the  trees,  it  is  sufficient  to  say 
that  no  such  right  is  pleaded  or  proved,  as  we  shall  soon 
have  occasion  to  point  out. 

Further  exception  is  taken  to  allowing 
6.  evidrnce:  the  plaintiff,  as  a  witness,  to  testify  to  the 

value:  owner  '^ 

of  property :       value  of  his  property  without  sufficient  pre- 

liminary  proof  of  his  competency.  Proof  of 
ownership  is,  under  our  holdings,  sufficient  to  admit  the  own- 
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er's  evidence  of  value.  See  Tuhhs  v.  Mechanics'  Ins,  Co,,  131 
Iowa  217,  219,  and  cases  there  cited.  Other-  objections  to 
evidence  are  urged,  but  in  most  respects  they  are  governed 
bv  the  principles  already  mentioned,  and  we  find  no  preju- 
dicial error  in  the  court's  ruling  thereon. 

The  chief  exception  to  the  charge  given 
sfro<Jtion8°r  sub-  the  jury  is  that  it  "takes  from  the  jury  the 
Issues:   unsup-    qucstiou   of  the   appellee V    (appellant's?) 

DOrtCd    iS8Q6B  ^  ^  * 

, "lawful  occupation  of  the  highway  and  the 
necessity  of  cutting  the  trees."  In  the  first  place,  the  plead- 
ings do  not  seem  to  raise  any  such  issue,  save  that  the  an- 
swer declares  in  general  terms  that  defendant  had  the  law- 
ful right  to  occupy  the  street  with  its  lines,  and  that,  in 
their  construction,  it  was  necessary  to  cut  and  remove  the 
trees.  The  only  evidence  offered  of  such  right  was  a  resolu- 
tion passed  by  the  board  of  supervisors,  granting  the  Iowa 
Railway  &  Light  Company  permission  to  erect  and  main- 
tain poles  and  wires  for  electric  lights  and  power  upon  a 
certain  highway  running  from  the  city  of  Perry  along  a 
prescribed  route  eastward  "to  the  corporate  limits  of  the 
town  of  Woodward.'-  Also  upon  a  certain  "other  highway 
which  runs  east  ^rom  the  town  of  Woodward"  along  a  pre- 
scribed route  to  the  county  line.  There  is  nothing  in  the 
ref.'ord  to  show  that  plaintiff's  property  abuts  upon  either 
of  the  highways  named  in  the  resolution.  On  the  contrary, 
it  does  appear  that  the  property  abuts  upon  a  street  in  the 
town  of  \yoodward,  and  that  the  resolution  of  the  board 
of  supervisors  does  not  in  form  or  substance  give  defend- 
ant permission  to  occupy  any  street  within  the  municipal 
territory.  There  is  neither  plea  nor  proof  of  the  grant  of 
a  franchise  for  such  purpose  by  the  town  of  Woodward, 
and  it  is  therefore  unnecessary  for  us  to  consider  or  decide 
the  extent  of  the  authoritv,  if  anv,  which  such  franchise 
wonld  confer  upon  the  defendant  to  cut  and  destroy  the 
shade   and  ornamental   trees  maintained  by  the  property 
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owners  within  the  bounds  of  the  streets.  Defendant's  wit- 
nesses, or  some  of  them,  go  to  the  extent  of  saving  that,  to 
erect  and  eflSeientlv  operate  its  wires,  all  trees  within  fifty 
feet  should  be  removed,  the  effect  of  which  claim,  if  ^sus- 
tained, would  be  to  authorize  such  corporations  to  com- 
pletely devastate  an  ordinary  street  of  all  its  shade  and  or- 
namental trees,  and  in  residence  neighborhoods  destroy, 
without  compensation,  one  of  the  chief  elements  of  value 
in  abutting  property.  A  proposition  of  such  sweeping  effect 
and  importance  should  be  announced  by  the  court  only  upon 
a  record  which  clearly  requires  it,  and  such  record  is  not 
here  presented. 

Counsel  say  in  argument  that  there  was 

8.  Evidence:  oral   testimony  that  a  franchise  had   been 
frinchise /'       granted  by  the  town  to  the  api)ellant;  but 

this  is  a  mistake.  One  of  the  defendant's 
employes,  testifying  to  an  alleged  conversation  with  plain- 
tiflF  concerning  the  trees,  was  asked  in  defendants  behalf, 
"Didn't  you  tell  him  you  had  a  legal  right  to  cut  them 
down?"  and  to  this  he  replied,  "We  have  authority  under 
our  franchise  to  trim  trees  under  the  instruction  of  the  city 
council."  This,  so  far  as  we  can  discover,  is  the  onlv  men- 
tion  in  the  record  of  any  franchise.  It  is  so  manifestly  in- 
sufficient to  show  a  franchise  to  the  defendant  authorizing 
the  act  complained  of  that  it  requires  no  further  consid- 
eration.    Even  if  we  were  to  give  any  effect  to  the  legal 

opinion  expressed  by  the  witness,  it  goes  no 

9.  Mr.viciPAL  further  than   to  show  a  claim  of  right  to 

Corporations  :  ^ 

Btmts.   etc.:      »*trim"  trecs  "under  the  instructions  of  the 

shade   trcgs : 

"trim/*^  city   council,''   while   the  thing   complained 

of  is  the  entire  destruction  and  removal  of 
the  trees,  and  this,  too,  without  any  suggestion  of  Suthor- 
ity  or  instruction  from  the  citv  council. 

What   we  have   said   sufficiently   covers   all   objections 
and  exceptions  on  which  defendant  asks  a  reversal  of  the 
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judgment  below.     In  our  opinion,  that  judgment  is  fully 
sustained  hj  the  record,  and  it  is,  therefore, — Affirnted. 

Deembr^  Evans  and  Preston,  JJ.,  concur. 


Btron  V.  Reevers,  Appellee,  v.  The  Cleveland  Coal  Com- 
pany, Appellant. 

BBOKEBS:     Authority — ^Usual  and  Customary  Methods.    An   agent 

1  who  has  authority  from  his  principal  to  sell  property  may  adopt 
the  usual  and  customary  methods  whereby  that  sale  may  be 
accomplished;  for  instance,  when  situated  at  great  distance 
from  the  property,  he  may  employ  other  brokers  to  find  pur- 
chasers. 

BBOKEBS:    Compensation — Ownership  of  Lands — ^Evidence.       Evi- 

2  dence  reviewed,  and  held  sufficient  to  show  that  the  lands  sold 
by  the  broker  belonged  to  the  defendant. 

EVIDENCE:    Belevancy,  Materiality  and  Competency — ^Facts  Not  in 

3  Issue — ^Interwoven  Transactions.  Facts  which,  though  not  in 
issue,  are  so  interwoven  with  a  fact  in  issue  as  to  be  a  part  of 
the  same  transaction,  and  qualify  or  explain  it,  are  relevant 
and  generally  admissible.  So  held  in  an  action  on  a  contract 
for  commissions  for  the  sale  of  lands,  it  being  held  that  other 
and  different  contracts  for  commissions  with  other  companies, 
allied  with  defendant  in  the  same  general  plan  and  scheme, 
were  admissible. 

EVIDENCE:    Admissions — €teneral  Managers  and  Presidents.       Ad- 

4  missions  of  the  president  and  general  manager  of  a  corporation, 
with  respect  to  matters  of  business  of  the  corporation,  are  ad- 
missible when  material  and  relevant. 

• 

BBOKEBS:    Effecting  Sale — Evidence.     Letters     passing     between 

5  those  who  represented  the  purchaser  are  admissible  as  part  of 
the  res  gestae,  on  the  question  (a)  whether  the  broker  pro- 
cured the  purchaser  in  question,  and  (b)  whether  the  purchaser 
knew  of  the  broker's  agency  and  treated  with  him  as  such. 

WITNESSES:    Impeachment — Contradictory  Statements.    A  witness 

6  may  always  be  impeached  by  showing  that  he  has  made  state- 
ments out  of  court  inconsistent  with  those  made  in  court  So 
held  where  the  contradictory  statements  were  contained  in  the 
witness's  correspondence. 
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BBOEIEBS:     Compensation — Evidence — ^Reasonable  Value  of  Services 

7  — ^When  Inadmissible.  Evidence  of  the  reasonable  value  of  ser- 
vices is  inadmissible  in  an  action  wherein  plaintiff  bases  his  right 
to  recover  for  services,  solely  on  the  existence  of  an  express 
contract  for  a  specified  and  agreed  price,  and  defendant  bases 
his  entire  defense  on  the  ground  that  no  contract  of  any  kind 
was  made  with  plaintiff. 

APPEAL  AND  ERROR:    Reservation  of  Qrounds  of  Review— Mo- 

8  tion  for  New  Trial — Specification  of  Error.  That  a  verdict  is 
contrary  to  instructions,  is  not  raised  by  a  motion  for  new  trial 
which  makes  the  points  that  the  verdict  (a)  is  contrary  to  the 
evidence,  (b)  is  the  result  of  passion  and  prejudice,  and  (c)  Is 
contrary  to  law. 

APPEAL   AND   ERROR:     Right   of   Review — Estoppel— Requesting 
0*  Instructions.   Requesting     instructions     on     certain     questions 
works  an  estoppel  to  thereafter  assert  that  there  is  no  evidence 
Justifying  the  submission  of  such  questions  to  the  Jury. 

TRIAL:    Distractions — Partial  Covering  of  Case.    An   instruction  is 

10  not  erroneous  because  not  fully  covering  the  case,  other  instruc- 
tions supplying  the  deficiency. 

TRIAL:    Instructions — ^Applicability  to  Evidence.    An     instruction 

11  not  applicable  to,  and  really  at  war  with,  the  evidence,  is  prop- 
erly refused. 

PRINCIPAL  AND  AGENT:  Authority  of  Agent— Acts  and  Dedara- 
12  tions  to  Prove.  Manifestly,  an  instruction  is  erroneous  which 
directs  the  jury  that  "the  acts  and  declarations  of  an  agent, 
alone  and  of  themselves,  are  incompetent  to  prove  his  authority," 
etc.  The  acts  of  an  agent,  with  the  knowledge  of  his  principal, 
may  be  very  competent  as  bearing  on  his  authority. 

Appeal  from   Wapello  District   Court, — D.   M.   Anderson, 

Judge. 

Tuesday,  ?^eptember  2(»,  1016. 

Rehearing  Denied,  Monday,  January  22,  1917. 

Action  at  law  to  recover  a  broker's  commission  fop 
finding  a  purchaser  for  certain  coal  lands  belonging  to  de- 
fendant. The  case  is  bottomed  on  an  express  agreement 
on  the  part  of  the  defendant  to  pay  plaintiff  5  per  cent  com- 
mission on  the  selling  price  of  the  lands.     The  defendant 
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filed  a  general  denial,  and  also  an  affirmative  defense,  to 
be  hereinafter  noted.  Upon  trial  to  a  jnry,  a  verdict  was 
rendered  for  plaintiff  in  the  sum  of  f 22,245.82,  upon  which 
judgment  was  rendered,  and  defendant  appeals. — Affirmed 
on  condition, 

McNctt  d  McXett  and  J.  G,  Mitchell,  for  appellant. 

8.  v.  Reynolds,  John  N.  McCoy  and  Jaques  A  Jaques, 
fop  appellee. 

Deemer,  J. — T.  This  is  the  third  appearance  of  the 
case  in  this  court.  Opinions  on  the  former  appeals  will  be 
found  in  158  Iowa  574,  and  1«6  Iowa  284.  The  first  of  these 
opinions  contains  a  lengthy  statement  of  the  issues  as  they 
stood  before  the  last  trial,  and  also  a  recitation  of  some  of 
the  facts  as  they  then  appeared  of  record.  After  remand, 
the  plaintiff  filed  a  substituted  petition,  in  which  his  claim 
for  commission  was  bottomed  upon  an  express  contract  to 
pay  him  5  per  cent  of  the  selling  price  for  finding  a  pur- 
chaser, or  purchasers,  for  what  is  called  the  Marion  County, 
OP  "Belinda-Dallas,"  fields  of  coal.  This  was  denied  by  de- 
fendant. The  defendant  filed  a  counterclaim  against  plain- 
tiff for  f700  rent  collected  by  him,  and,  except  the  sum  of 
f  13.71,  wrongfully  appropriated  by  him;  also  a  counter- 
claim for  f23G.56,  which  it  claimed  it  was  entitled  to  upon 
money  which  plaintiff  misappropriated  and  retained  for  a 
period  of  about  nine  months.  Plaintiff  admitted  the  claim 
for  rem,  but  denied  the  claim  for  interest. 

It  thus  appears  that  the  issues  are  now  comparatively 
simple;  but,  as  on  the  other  appeal,  the  testimony  is  con- 
flicting and  very  much  involv^ed,  largely  because  of  the 
number  of  dealings  between  plaintiff  and  the  various  own- 
era  of  coal  lands  in  Mahaska,  Marion,  Polk,  and  perhaps 
other  counties.  The  corporations  involved  are  the  White- 
breast  Company  of  Illinois,  The  St.  Paul  Coal  Company, 
The  Cleveland  Coal  Company,  The  Cardiff  Coal  Company, 
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and  the  Crestline  Syndicate.  The  Whitebreast  and  the  Car- 
diff Companies  were  Illinois  corporations,  and  the  Syndi- 
cate was  a  group  of  individuals  who  owned  a  coal  field  in 
Polk  County.  The  other  companies  named  were  Iowa  cor- 
porations. G.  W.  Traer,  ari  officer  of  some  of  these  cor- 
porations or  companies,  J.  C.  Osgood,  also  an  officer  of  some 
of  them,  and  J.  M.  Blee,  who  was  also  an  officer  of  some, 
are  also  involved  in  the  controversy. 

One  of  the  first  questions  in  the  case  is  whether  or  not 
plaintiff  was  ever  employed  by  the  defendant  Cleveland  Coal 
Company  for  any  purpose.  This  is  affirmed  on  one  side, 
and  denied  on  the  other.  We  shall  refer  to  this  matter  again 
during  the  course  of  the  opinion,  merely  remarking,  at  this 
time,  that  defendant  strenuously  insists  that  there  was  not 
sufficient  testimony  to  justify  ^  verdict  against  it  for  any 
amount,  not  only  for  the  reason  that  it  never  employed 
plaintiff  at  all,  but  for  various  other  reasons,  to  which  we 
shall  subsequently  give  our  attention.  In  addition  to  this, 
it  is  contended  that  the  verdict  is  contrary  to  the  instruc- 
tions as  given ;  that  the  trial  court  erred  in  giving  certain  of 
its  instructions,  erred  in  rulings  on  the  admission  ahd  re- 
jection of  testimony,  and  erred  in  not  setting  aside  the  ver- 
dict returned,  because  excessive  and  not  sustained  by  any 
testimony. 

II.  It  may  be  well  at  the  outset  to  dispose  of  defend- 
ant's claim  that  there  is  not  sufficient  testimony  to  justify 
the  verdict  or  any  verdict  <igainst  it.  The  same  proposition 
was  involved  in  the  first  appeal,  and  we  there  held  that  there 
was  sufficient  evidence,  if  believed  by  the  jury,  to  justify  a 
verdict  for  the  i)laintiff.  We  have  carefully  gone  over  the 
record  on  this  appeal  in  the  light  of  the  testimony  on  the 
first  trial,  and  find  that,  while  there  is  some  difference  in 
the  evidence  on  the  two  appeals,  it  is  not  of  sufficient  im- 
portance to  justify  another  conclusion.  There  can  be  no 
doubt  of  the  sufficiency  of  the  testimony  to  show  that  Q.  W. 
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Traer,  the  president  and  general  manager  of  the  defendant, 
employed  the  plaintiff  to  find  a  purchaser  for  the  coal  lands 
in  the  Belinda-Dallas  fields,  and  the  only  questions  here 
are:  (1)  Did  Traer  have  authority  to  make  such  a  contract, 
and  (2)  did  the  coal  lands  belong  to  the  defendant,  or  were 
they  owned  by  Osgood  individually? 

Doubtless,  Traer,  simply  because  of  his 
authority':  presidency  of  the  defendant  company,  would 

cnstomary  have  uo  right  to  enter  into  such  a  contract, 

methods.  . 

but  he  was  not  only  president  of  the  com- 
pany but  also  its  general  manager,  and  it  was  by  and 
through  his  directions  that  the  lands  were  acquired.  More- 
over, the  defendant,  if  it  was  the  owner  of  the  lands,  had 
the  advantage  of  the  contract,  and  sold  the  lands  to  the  pur- 
chasers found  by  plaintiff.  Again,  there  is  direct  testimony 
that  plaintiff  had  direct  authority  from  Osgood,  who,  with 
himself,  owned  practically  all  of  the  stock  in  the  defendant 
company,  to  sell  the  land;  and  we  are  of  opinion  that  this 
authority  was  sufficient  to  justify  Traer  in  using  the  ordi- 
nary means  for  finding  a  purchaser,  to  wit,  to  employ 
someone  to  do  so.  Traer  lived  in  Chicago,  and  the  principal 
office  of  the  defendant  company,  as  well  as  of  most  of  the 
others  we  have  named,  was  in  Chicago.  Traer  was  not 
near  the  coal  fields,  and,  in  carrying  out  his  authority,  he 
would  of  necessity  be  compelled  to  employ  someone  near 
them  to  look  after  finding  a  purchaser  f^r  them.  No  au- 
thority is  necessary  for  these  propositions,  but  we  cite  in 
support  thereof.  Frits  v.  Chicago  Grain  d  Elevator  Co.,  13G 
Iowa  699;  Lull  v.  Anamosa  Nat,  Bank,  110  Towa  537;  Net/ 
r.  Eastern  Iowa  Tel.  Co.,  162  Iowa  525. 

The  only  serious  question  in  this  c(m- 

2.  Brokers:  com-    nection  is  whether  or  not  defendant  in  fact 

w"n?wh?p'of       owned  the  coal  lands  at  any  time  prior  to 

Ifliids  *  cvl~ 

dence.'  October,    1904,   the   time   when    its   records 

show  it  acquired   the   lands   from   Osgood. 
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Osgood  testified  that  he  furnished  the  money  to  buy  the 
lauds  from  his  own  personal  account,  and  was  reimbursed 
therefor  by  the  company  in  October  of  the  year  1904.  The 
record,  however,  shows  without  question  that  Traer  took  the 
contracts  for  the  coal  lands  in  his  own  name,  and  that  he 
undertook  to  deal  therewith  as  if  they  belonged  to  defend- 
ant. It  also  appears  that  all  the  business  of  the  Cleveland 
Company  was  cleared  through  the  Whitebreast  Company, 
which  was  owned  by  the  same  stockholders  as  the  Cleve- 
land Company.  All  transactions  with  reference  to  the  lauds 
in  controversy  were  entered  upon  the  books  of  the  White- 
breast  Company  as  having  been  on  behalf  of  the-  Cleveland 
Company,  and  the  books  of  the  Whitebreast  Company  show 
many  charges  against  the  Cleveland  Company  for  options 
and  for  prospecting  the  Belinda-Dallas  field.  Moreover, 
there  is  sufficient  testimony  to  show  that,  from  and  after  an 
early  month  in  the  year  1903,  plaintiff  was  employed  by  the 
Cleveland  Company,  and  his  regular  salary  was  paid  by 
that  company.  A  jury  was  justified  in  finding  that  plain- 
tiff was  emplo3'ed  by  the  defendant  company  through  Traer, 
not  only  on  a  regular  salary,  but  was  also  to  have  a  com- 
mission for  finding  a  purchaser  for  the  lands.  Again,  there 
is  testimony  in  the  record  showing,  or  tending  to  show,  that 
the  Cleveland  Company  was  not  only  anxious  to  get  exten- 
sions of  the  options  on  this  land,  but  also  was  anxious  to 
sell  it.  Osgood  seems  to  have  been  a  man  of  means,  and 
if  he  were  the  purchaser  or  optionee,  he  would  have  had  no 
difficulty  in  obtaining  the  funds.  Again,  there  is  testimony 
to  the  effect  that  the  Cleveland  Company  tried  to  borrow 
money  for  the  financing  of  its  deals.  According  to  some 
of  the  books  in  evidence,  the  Cleveland  Company  tur- 
nished  the  money  to  buy  the  lands.  Moreover,  there  can  be 
no  doubt  under  the  testimony  that  the  lands  were  pur- 
chased for  the  Cleveland  Company;  and,  if  Osgood  fur- 
nished the  money,  he  had  nothing  more  than  a  lien  upon 
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the  lands  for  the  money  advanced.  Another  potent  fact  in 
the  case  is  that  Traer  conveyed  the  lands,  or  the  most  of 
them  standing  in  his  name,  to  the  purchaser,  the  Consoli- 
dated Company,  directly,  pursuant  to  a  purported  sale 
made  by  the  defendant  company. 

On  this  record,  there  was  sufQcient  testimony  to  show 
that  the  lands  in  fact  belonged  to  the  defendant,  although 
the  title  thereto  may  have  been  in  Traer  in  trust  at  the  time 
the  agreement  was  made  with  plaintiff  to  find  a  purchaser 
therefor.  The  entry  made  by  defendant  in  its  books  is  not 
conclusive  on  this  question.  There  can  be  no  doubt,  under 
the  record,  that  plaintiff  first  discovered  the  men  who 
finally  purchased  the  property;  that  he  called  their  atten- 
tion to  the  land,  gave  them  maps  of  the  field,  and,  finally, 
went  ever  the  ground  with  them.  Whether  he  notified 
Traer  of  that  fact  before  Traer  entered  into  personal  nego- 
tiations with  them  is  a  matter  in  sharp  dispute,  but  this 
question  was  for  a  jury. 

Defendant  also  contends  that  the  first  negotiations  with 
the  purchasers  were  broken  off,  and  that,  several  months 
thereafter,  the  matter  was  taken  up  by  Osgood  with  some 
of  the  other  officers  of  the  purchasing  company,  resulting  in 
an  entirely  new  contract  of  sale.  This  matter  was  not 
pleaded  in  answer,  but,  if  it  had  been,  the  burden  was  upon 
the  defendant  to  establish  that  fact,  and  the  most  that  can 
be  said  is  that  there  may  have  been  a  conflict  on  that  prop- 
osition. There  are  some  things  which  tend  to  discredit 
plaintiff's  testimony,  but  this  was  for  the  jury.  As  said  on 
the  former  appeal,  there  was  enough  testimony  in  the  rec- 
ord to  justify  a  verdict  for  plaintiff. 

III.  Testimony  was  adduced  as  to  con- 

8.  Evidence  :  rel- 

pvancv,  ma-        tracts  made  by  plaintiff  with  various  of  the 

terlallty    and  *^    * 

faSs**n^t^^in  oihev  coal  companies  involved  in  the  case, 
i^ven  trana-  whereby  he  was  to  receive  a  compensation 
actions.  iqp  procuring  and  securing  the  extension  of 
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options,  and  a  coiuiiiissioii  for  selling  or  finding  purchasers 
for  their  coal  lands.  With  a  single  exception,  these  arrange- 
ments were  made  with  Traer,  who  was  an  oflScer  of  the  cor- 
porations interested.  That  exception  was  a  contract  with 
I'aul  Morton  as  an  officer  of  one  of  these  companies.  All  this 
testimony  was  objected  to,  particularly  that  with  reference 
to  the  arrangements  made  with  Morton  as  an  officer  of  one 
of  the  companies.  The  business  of  ])laintiff  with  these  sev- 
eral  companies  was  continuous,  and  the  testimony  tends  to 
show  that  it  was  the  understanding  between  the  parties,  and 
expressly  agreed  lictwcen  them  at  the  time  the  contract  is 
claimed  to  have  been  made  with  defendant,  that  the  arrange- 
ments should  continue  the  same  as  with  other  companies. 
Ti^aer  was  also  an  officer  of  the  company  of  which  Morton 
was  president.  The  record  so  ties  these  several  matters  to- 
gether as  to  make  relevant  and  material  the  arrangements 
which  plaintiff  had  with  each  and  all  the  companies, 
and  there  was  no  error  in  receiving  this  testimony.  3  Encyc. 
of  Evidence,  p.  524,  and  cases  cited;  Livingston  v,  Stevens, 
122  Iowa  62;  Taylor  v.  Wildman,  1G4  Iowa  252. 

IV.  Some  letters  from  Traer  to  plain- 
^'  Kions" "gen-    tiff,  written  in  August  of  the  year  1003,  were 

aKers™and  received  in  evidence,  over  defendant's  objec- 

pns  en  8.  tions.     These   contained   statements  which, 

it  might  fairly  be  claimed,  amounted  to  an  admission  by 
Traer  that  their  relations  were  such  that  the  company 
would  be  indebted  to  plaintiff  for  services  performed  and  to 
be  performed.  As  such,  they  were  admissible,  because  they 
were  made  by  defendant's  president  and  manager  with  ref- 
erence to  certain  deals  then  pending.  • 

V.  A  letter  from  one  I^e  to  a  party  by 
^'  "otinK^^kieV      the  name  of  Scholz,  each  of  the  parties  be- 

ing  representatives  of  the  party  purchasing 
the  lands,  and  the  officers  and  agents  of  the  company  which 
purchased,  who  first  examined  and  looked  over  the  property, 
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was  admitted  in  evidence  over  defendant's  objections.  The 
aatbenticity  of  the  letter  was  established.  This  letter 
showed  that,  on  October  28,  1903,  I^ee,  the  author,  had  gone 
over  the  property  with  plaintiff,  the  location  of  the  prop- 
erty, etc.,  and  that  he,  Seevers,  wished  to  take  the  mat- 
ter tip  with  the  company  which  finally  purchased.  He  also 
made  some  comment  on  Seevers,  the  plaintiff,  and  enclosed 
a  diagram  showing  the  location  of  the  property  in  ques- 
tion. One  of  the  inquiries  in  the  case  was  whether  the  pur- 
chasing party,  through  its  agents,  had  knowledge  of  plain- 
tilTs  agency  and  dealt  with  him  as  such,  and  as  to  whether 
or  not  Seevers  was  responsible  for  finding  these  purchas- 
ers. Upon  this  question,  the  letter  was  material  and  com- 
petent, and  constituted  a  part  of  the  transaction  which 
finally  resulted  in  the  sale — a  verbal  act  which,  when  rel- 
evant, is  admissible  in  evidence  as  part  of  the  res  gestae. 

Moreover,  the  facts  contained  therein  were 
6.  wiTNKssKs:        not  in  dispute,  save  as  Scholz  testified  that 

contradictory       jj^  j^^  uq  knowledge  of  somc  of  the  facts 

recited  in  the  letter,  and  had  no  knowledge 
of  the  location  of  the  field  which  plaintiff  was  trying  to 
sell.  Even  if  not  part  of  the  res  gestae,  they  were  admis- 
sible for  the  purpose  of  contradicting  Scholz,  the  man  to 
whom  the  letter  was  addressed. 

VI.    Defendant  offered  to  show  by  sev- 
^*  ^^pramtion :     ^ral    witnesses    the    ordinary    commission 

s^nawe^  vn^e      charged  by  real  estate  men  in  Lucas  and 

of   Horvlc68  * 

when  inadmis-     Mariou  Countics  for  the  sale  of  land,  but 

sible. 

the  offer  was  rejected.  In  this  there  was  no 
error.  There  was  no  dispute  in  the  testimony  as  to  the 
commission  agreed  upon  if  there  was  any  contract  at  all, 
and  the  testimony  shows,  without  confiict,  that,  in  other  con- 
tracts made  by  Traer  with  plaintiff  for  like  work,  it  was 
agreed  that  plaintiff  should  have  5  per  cent  commission 
on  the  selling  price.     If  a  contract  had  been  admitted  by 
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(lefendaiit,  and  there  had  been  a  dispute  as  to  the  commis- 
sion to  be  paid,  doubtless  the  testimony  offered  should 
have  l)een  received,  under  the  rule  announced  in  Roberta 
V.  RohcrtSy  91  Iowa  228,  lAkes  v.  Baer,  10  Iowa  89,  SulJi' 
ran  v.  Hcrrick,  IGl  Iowa  148,  and  other  like  eases.  But 
where,  as  here,  the  dispute  is  wholly  over  the  making  of 
any  contract  at  all,  and  no  question  is  raised  as  to  the 
amount  of  c(mimission  to  be  paid  in  the  event  there  was 
such  contract,  the  rule  of  inadmissibilitv  obtains.  2  Abbott's 
Trial  Br^cf,  p.  l.'^47,  Section  113;  Sptirck  v.  Dean,  (Neb.) 
(>8  N.  W.  375;  LeiriM  v.  aohf stein,  (N.  J.)  68  Atl.  85;  Kid- 
der  r.  Smith,  34  Vt.  204;  Anderson  v.  Arpin  Co.,  (Wis.) 
110  N.  W.  789-794;  Johnson  r.  Harder,  45  Iowa  677;  Goin 
V.  Hess,  102  Iowa  140;  Oliver  v.  Moratcetz,  (Wis.)  69  N.  W. 
977.    So  much  for  the  rulings  on  testimony. 

VII.     It  is  contended  in  argument  that 
8.  Appeal  and        the  verdict  is  contrary  to  certain  instruc- 

Error  :  rrs- 

ervation  of        tious  givcn  bv  the  trial  court,  notablv  the 

grounds  of  re-  o  ^  7  *, 

^p^^J^^^^^ou  of    Q„t  ^ij^^e  instructions,  for  it  is  sufficient  to 

say  that  we  find  enough  testimony  in  the  rec- 
ord upon  which  to  base  them.  Moreover,  the  defendant 
made  no  such  point  in  its  motion  for  a  new  trial.  Its  only 
ground  which  it  can  he  claimed  made  the  point  is  that  the 
verdict  is  contrary  to  the  evidence,  is  the  result  of  passion 
and  prejudice,  and  contrary  to  law.  That  this  does  not 
cover  the  point  is  held  in  Cheney  v.  Stevens,  173  Iowa  288 ; 
Johnston  v.  Cedar  Rapids  &  M.  C,  R,  Co.,  141  Iowa  114. 

Moreover,  the  defendant  asked  instructions 
0.  appkal  and        similar  to  those  given,  thus  impliedly  admit- 

of  review:  ea-     ting  that  the  questions  were  for  the  jurv. 

toppel :  request-  01  j      •. 

aoM.*""^''"*'"        ^picer  v.  City,  118  Iowa  561;  Gordon  v.  Chi- 

eago,  R.  I.  d-  P.  R.  Co.,  154  Iowa  449;  Car- 
nego  v.  Crescent  Coal  Co.^  163  Iowa  194;  Evans  v.  Roberts, 
172  Iowa  653, 
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SStiai**^over-     essential  to  plaintiff's  recovery.     If  the  in- 
case,      struction  attempted  to  cover  the  whole  case, 


VIII.     Instruction  No.  8  is  complained 
,_  _,         .  of  because  it  omits  an  important  element 

lU.    n[^RIAL  I    111* 

stmctl 

eirtial 
K  of 

and  were  not  a  part  of  several  instructions 
relating  to  the  same  subject-matter,  there  might  be  room  for 
some  complaint.  Construed,  as  it  must  be,  with  Nos.  11 
and  12,  there  was  no  error;  for  in  No.  12  the  court  expressly 
told  the  jury  that,  if  Tracr  negotiated  the  sale  with  pur- 
chasers without  knowledge  that  plaintiff  had  called  the  at- 
tention of  the  oflRcers  thereof  to  these  lands,  then  he,  plain- 
tiff, could  not  recover. 

It  is  not  claimed  that  tlie  instructions  are  conflicting; 
hence,  the  only  question  is:  Taken  as  a  whole,  were  they 
erroneous  because  they  omitted  this  element  of  knowledge? 
We  think  not. 

IX.  Defendant  complains  of  the  court's  refusal  to  give 
certain  instructions — among  others,  one  known  as  No  li/^. 
This  related  to  the  authority  of  Traer  to  employ  the  plain- 
tiff- We  have  already  considered  this  matter  in  referring 
to  the  testimony,  and  find  no  error. 

X.  It  also  complains  of  the  courf  s  refusal  to  give  In- 
structions 23  and  24.     The  first  was  properly  refused  be 
cause  it  stated  that  certain  matters  were  proved,  whereas 
they  were  in  dispute. 

The  24th  reads  as  follows : 

"If  you  find  that  said  Traer  held  the 

^^'  sn-uction?:  np-  ^^^'^  ^^  ^^^  options  and  the  lands  purchased 

etidencl!^  *"*    'H  trust  for  J.  C.  Osgood's  personal  use  and 

benefit  down  to  October  19,  1904,  then  you 
are  instructed  that  it  must  be  presumed  that  any  offer  by 
Traer,  if  any  at  all,  prior  to  said  time,  of  said  options  and 
lands  for  sale,  and  any  authority  he  may  have  given  anyone 
to  find  and  produce  a  purchaser  for  the  same,  and  any 
promise,  if  any  at  all,  he  may  have  made  to  pay  a  commis- 
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Rion  for  tlie  finding  and  procuring  of  a  purchaser,  were  for 
tlie  i)ersonal  benefit  of  said  Osgood  and  not  for  the  benefit 
of  the  Cleveland  Coal  Company,  and  that  said  Osgood,  not 
the  Cleveland  Coal  Company,  would  be  liable  for  the  com- 
missions, if  any  had  been  contracted.  And  such  presump- 
tion must  prevail  until  fairly  overcome  by  evidence  pro- 
duced before  you." 

The  difficulty  with  this  instruction  lies  in  the  fact 
that,  while  the  title  to  the  land  was  taken  in  the  name  of 
Tracr,  he  at  all  times  held  the  same  in  trust,  not  for  Osgood, 
but  for  the  defendant.  The  defendant  treated  the  land  as 
its  own,  with  the  knowledge  of  Osgood,  undertook  to  sell 
it  as  such,  and,  finally,  received  the  consideration  therefor. 
Osgood  never  had  title  to  the  land,  nor  was  the  title  taken 
in  the  name  of  Traer  through  mistake.  Payments  were 
made  upon  it  by  the  defendant,  and  the  most  that  can  be 
said  is  that  Osgood  furnished  some  of  the  money  with  which 
to  purchase  it,  for  which  he  was  given  credit  on  the  books 
of  the  Whitebreast  Company  to  the  land  account  of  the  de- 
fendant. This  made  him  nothing  more  than  a  creditor  of 
the  company,  with  perhaps  a  lien  upon  the  land  for  his  ad- 
vancements. He  never  held  title  thereto,  either  in  trust 
or  otherwise.  It  is  true  that  the  records  of  defendant  show 
a  purchase  of  the  lands  from  Osgood  in  October  of  the  year 
1904,  while  the  negotiations  for  the  sale  to  the  final  purchas- 
ers were  pending;  but  before  they  were  concluded,  and  Os- 
good had  any  record  title  to  the  lands,  he  participated  in 
the  negotiations  for  the  sale  thereof  as  an  agent  of  the  de- 
fendant company  before  the  record  entry  of  October,  1904; 
and  the  sale,  as  finally  concluded,  was  by  the  Cleveland 
Company,  although  the  deeds,  or  most  of  them,  passed  di- 
rectly from  Traer  to  the  purchasing  company.  In  view  of 
these  circumstances,  the  trial  court  did  not  err  in  refusing 
the  24th  instruction. 
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Instruction   No.  27,  asked   by   the  de- 
^~'  Tsn'^ Agent:      fcndant  and  refused,  reads  as  follows: 
aSent^^acts  "You  are  instructed  that  the  acts  and 

tion«  to  declarations  of  Mr.  Traer,    alone    and    of 

prove. 

themselves,  are  incompetent  to  prove  his 
authority  as  president  of  defendant  to  bind  defendant  to 
jiay  a  commission  for  plaintiff  for  finding  and  producing 
purchasers  for  defendant's  lands,  or  any  of  them." 

If  there  had  been  any  claim  that  the  case  depended 
alone  upon  the  acts  and  declarations  of  Traer,  the  instruc- 
tion might  well  have  been  given,  but  we  have  no  such  case. 
We  are  at  some  loss  to  know  just  what  thought  the  writer 
had  in  mind  in  phrasing  this  instruction.  Of  course,  the 
authority  of  an  agent  cannot  be  proved  by  his  own  declara- 
lion:  this  is  elementary  law.  But  his  acts  alone,  with  the 
knowledge  and  consent  of  his  principal,  may  have  an  im- 
portant bearing  upon  his  authority.  But  the  instruction 
relates  to  his  acts  and  declarations  as  president  regard- 
ing his  authority.  He  was,  as  we  have  seen  by  the  recor<l, 
something  more  than  president.  He  was  the  general  man- 
ager of  the  defendant,  and  the  record  shows  that  the  Clevc- 
hmd  Coal  Company  and  Osgood  both  determined  to  sell 
the  land  and  authorized  Traer  to  do  so.  Under  this  rec- 
ord,  the  giving  of  the  instruction  was  likely  to  be  confus- 
ing rather  than  heli)ful.  Of  course,  as  we  have  already  said, 
agency  cannot  be  proved  by  the  acts  and  declarations  of 
the  agent  himself.  But,  agency  being  shown,  the  extent  of 
his  authority  may  be  shown  by  his  acts  and  conduct,  espe- 
<-ially  where  known  to,  or  the  results  thereof  accepted  by, 
the  principal.  Failure  to  give  the  instruction  was  not 
prejudicial,  and  the  giving  thereof  would  probably  have  led 
to  confusion. 

XI.  But  one  question  remains  open,  and  that  is  the 
amount  of  the  verdict.  It  is  said  to  be  excessive,  because 
it  is  more  than  5  per  cent  of  the  selling  price.     We  are 
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satisfied  that  the  record  shows  conchiRivelv  that  the  sell- 
ing  price  of  the  land  was  f250,000,  instead  of  |300,()00, 
as  claimed  by  plaintiff  and  evidently  allowed  by  the  jury, 
and  that  the  verdict  was  rendered  on  an  erroneous  basis. 
It  should  be  reduced  <f3,907.50,  leaving  the  total  amount  due 
at  the  time  the  judgment  was  rendered,  |18,337.25.  Plain- 
tiff may  have  judgment  for  this  latter  amount,  with  interest 
from  the  date  of  the  verdict,  or  a  new  trial  will  be  granted, 
election  to  be  made  within  20  days  from  the  date  of  the 
filing  of  this  opinion. — Affirmed  on  condition. 

Ladi)^  Weaver  and  Evans,  JJ.,  concur. 


TuEODORE  M.  Thielen  ct  al.,  Appellanis,  v.  Hoard  of  Su- 
pervisors OF  Wright  County  et  al.,  Appellees. 

DSAINS:  AsBessments  of  Benefits — Comparison  of  Benefits — Ele- 
1  ments  of  Comparison.  In  determining  whether  a  given  tract  of 
land  has  been  charged  with  an  excessive  portion  of  the  total 
cost  of  a  drain,  the  comparison  of  benefits  received  by  the  tract 
in  question  with  the  benefits  received  by  other  tracte  (the 
assessments  on  which  are  admittedly  non-excessive)  necessi- 
tates a  careful  consideration  and  weighing  of  the  following: 

1.  The  relative  productiveness  of  the  lands  before  and  after 
the  drain  is  constructed. 

2.  The  relative  draitiage  enjoyed  by  the  lands  before  the  drain 
is  constructed,  the  nature  thereof,  whether  artificial  or  natural, 
and  the  extent,  permanency  and  adequacy  thereof. 

3.  The  relative  outlet  advantages  afforded  by  the  drain, — that 
ia,  whether  the  drain  gives  an  immediate  outlet  for  drainage  to 
one  tract  and  only  an  opportunity  for  such  outlet  to  another 
tract,  and,  if  the  latter,  the  distance  such  drainage  must  bo 
carried  in  order  to  reach  such  outlet,  and  whether  such  drain- 
age must  be  carried  through  the  lands  of  others. 

PRINCIPLE  APPUED:  A  tile  drain  was  4%  miles  long, 
had  adequate  fall,  cost  $34,900,  and  the  district  embraced  2,531 
acres. 

THE  STANDARD  40*s. 

A  40-acre  tract  (near  the  head  of  the  drain),  which  was  taken 
as  a  standard  and  classified  at  100  per  cent,  waa  composed  of  34 
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acres  "swamp"  and  5  acres  "wet."  Prior  to  construction  of  the 
drain,  it  had  no  outlet,  and  was  wholly  untlllable.  The  drain 
traversed  this  40  diagonally  from  southeast  to  northwest  at  a 
depth  of  8  feet.    The  assessment  was  |804. 

The  two  40*s  to  the  north,  in  the  same  section,  and  at  the 
head  of  the  drain,  consisted  of  practically  the  same  kind  of 
land  as  the  standard  40,  and  were  classified  at  98  and  93  per 
cent,  and  assessed  at  $788  and  $728.  These  three  40's  embraced, 
in  part,  an  80-acre  pond. 

Another  40,'  which  touched  the  standard  40  at  its  southeast 
corner  and  through  which  the  drain  extended,  was  low,  wet 
and  swampy,  except  5  acres  of  high  land,  and  was  classified  at 
90  per  cent,  and  assessed  $705.  These  assessments  were  admit- 
tedly not  excessive.  The  drain  followed  on  to  the  southeast 
through  boggy  but  less  swampy  land,  with  decrease  in  classi- 
fication and  assessment. 

THE  COMPARED  LANDS. 

The  two  Miller  40's»  some  80  rods  east  of  the  two  north  40*s 
named  above,  each  had  2  or  3  small  ponds  thereon,  but  were 
not  overflowed  from  other  lands.  Both  were  tiled,  part  to  the 
east  and  part  to  the  west,  and  both  were  under  cultivation  prior 
to  the  construction  of  the  drain.  This  tiling  emptied  into  a 
highway  about  120  feet  from  the  public  drain  in  question,  ha(! 
a  fall  of  4  feet,  and  could  be  extended  this  distance  of  120  feet, 
through  the  lands  of  another  person.  These  two  40's  were  clas- 
sified at  55  and  50  per  cent,  and  assessed  $391  and  $362.  Held, 
the  comparison  revealed  an  inequitable  assessment,  and  that 
both  Miller  40's  should  be  reduced  one  half, 

DBAINS:    Assessment  of  Benefits — ^Inequitable  Adjustment  of  Bur- 

2  dens.  The  tendency  to  saddle  an  unjust  portion  of  the  expense 
of  redeeming  wet  and  swampy  lands,  by  drainage,  on  the  domi- 
nant estate,  which  is  less  benefited,  if  benefited  at  all,  is  con- 
demned. 

DBAIKS:     Assessment  of  Benefits— Appeal — Burden  of  Proof  as  to 

3  Ineqnitableness.  Assessments  of  benefits  will  not  be  interfered 
with  by  the  appellate  court  except  on  convincing  proof  of  their 
incQuitahleness,  and,  even  in  view  of  such  proof,  the  court  will 
proceed  with  caution,  lest,  In  correcting,  the  error  be  reversed. 

DBAIKS:    Assessment  of  Benefits — Comparison  of  Benefits — ^Bquit 

4  ahleness — Evidence.  Assessments  reviewed,  and  in  part  ap- 
proved as  approximately  Just,  and  in  part  rejected  as  inequit- 
able. 
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Ajypcal  from  Wright  District  Court. — Cuas.  E.  Albrook, 

Judge. 

Monday,  January  22,  1917. 

Appeals  from  the  orders  of  the  board  of  super- 
visors were  taken  to  the  district  court.  These  appeals  were 
consolidated,  and  on  hearing,  the  assessments  on  all  but 
two  40-acre  tracts  were  approved,  and  these  reduced.  The 
several  landowners  appeal. — Modified  and  remanded. 

f^ylrester  Flynn  and  BirdsaU  ct-  Birdsall,  for  appellants. 

Peterson,  McQrath  c6  Archcrdy  for  appellees. 

Ladd,  J. — I.  Drainage  District  No.  74 

^'  Cessment  ^'of        of  Wright  Countv  was  established  in  1913. 

parLson'or™      It  is  about  41/2  mlles  long,  less  than   1^^ 

bcnofits  *    olc- 

ments  of  luilcs  across  at  the  widest  part,  and  con- 

comparlisoii. 

tains  2,581  acres.  The  drain  is  of  tile, 
ranging  from  IG  to  30  inches  in  diameter,  and  is  23,1()0 
feet  long.  The  outlet  is  into  White  Fox  Creek,  and  tile  is 
laid  from  there  northwesterly  through  the  N^/^  SW^i  and 
SW14  NW14  of  Section  23,  the  NI/2  of  Section  22,  the  Wy^ 
SW14  Section  15,  the  Ny2  of  Section  IG,  SW^i/i  SW14  Sec- 
tion 9,  the  SE14  SEi/4  of  Section  8,  and  northerly  through 
the  Ei/^  NEi/4  of  Section  8  to  the  north  side  of  the  high- 
way along  the  section  line.  The  total  assessment  was 
?34,000,  and  to  the  report  of  the  commissioners  first  ap- 
pointed, whose  engineer  was  Bates,  to  inspect  and  classify 
the  lands  and  apportion  the  costs,  expenses,  costs  of  con- 
struction, fees  and  damages  assessed,  the  appellants  inter- 
posed objections  to  the  assessments  recommended  therein 
against  their  lands  as  excessive,  inequitable  and  unjust  and 
in  excess  of  benefits  conferred  by  the  improvement.  No  di- 
rect benefit  was  received  save  to  the  land  of  Streever,  for 
the  drain  did  not  pass  through  the  land  of  any  other  appel- 
lant, nor  near  enough  thereto  to  drain    the   same   except 
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through  laterals.  The  sole  benefit  derived  therefrom  was 
ID  being  afl'orded  better  outlets  than  previously  enjoA-ed. 
Of  eouwe,  the  establishment  of  the  district  determined  that 
each  of  these  tracts,  in  so  far  as  included  therein,  was 
benefited  by  the  improvement;  and,  as  the  total  cost  is  to 
be  apportioned  according  to  benefits,  our  task  is,  by  com- 
paring the  benefits  to  be  conferred  on  the  several  tracts, 
to  ascertain  whether  the  assessments  levied  against  the 
lands  of  appellants  are  higher  than  they  should  be  when 
compared  with  those  levied  against  other  lands  of  the  dis- 
trict. 

The  design  in  excavating  drains,  open  or  closed,  is  first 
to  furnish  an  outlet  available  and  sufScient  for  use  in  drain- 
ing all  the  lands  of  the  district.  The  owners  of  some  of 
the  lands  may  not  connect  therewith  or  tile  their  lands. 
The  improvement  affords  them  the  opportunity  so  to  do, 
however,  and,  as  drainage  will  be  beneficial  thereto,  the 
making  of  the  improvement  and  the  levy  of  apportioned 
assessments  proceed  upon  the  theory  that  all  will  avail 
themselves  of  the  opportunity  for  efficient  drainage.  This 
is  doubtless  what  Luick,  one  of  the  commissioners  first  ap- 
pointed, meant  when  he  said,  ^^All  the  land  is  supposed  to 
be  tiled."  Only  by  so  doing  do  all  reap  the  benefits  to  be 
derived  from  the  improvement.  Whether  tiling  has  been 
laid  prior  to  the  improvement  or  this  has  been  done  subse- 
quently can  nmke  no  difference,  unless  the  improvement 
directly  drains  the  land  previously  tiied.  And  even  then 
this  ordinarily  is  not  of  much  importance,  for  the  public 
drain  is  then  substituted  as  the  outlet,  and,  where  the  land 
intersected  thereby  has  not  been  drained,  laterals,  if  con- 
Htrncted,  necessarily  connect  with  the  public  drain,  taking 
the  water  thereto  from  the  same  area  which  would  other- 
^"ise  be  cared  for  by  it.  The  advantage  in  the  way  of  drain- 
age from  having  the  improvement  through  any  tract  of 
land  is  likely  to  be  overestimated  rather  than  overlooked. 
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Proximity  thereto,  however,  always  is  an  iniportaiit  con- 
sideration— that  is,  the  distance  from  each  tract  of  land 
by  the  course  tiling  must  be  laid  to  connect  with  the  public 
drain — as  is  also  the  circumstance  that  the  lateral  must 
extend  through  the  land  of  another.  A  system  which  would 
furnish  the  most  available  outlet  at  the  line  of  each  own- 
ers land  would  go  far  toward  equalizing  benefits  through- 
out the  dis'trict  as  established,  and  doubtless  such  a  sys- 
tem would  be  more  frequently  recommended  by  engineers 
but  for  the  design  of  keeping  down  the  apparent  probable 
expense  of  the  enterprise  in  order  not  to  deter  those  inter- 
ested from  the  undertaking. 

None  of  the  lands  on  which  assessments  are  said  to  be 
excessive  touch  the  improvement,  and  in  every  case  con- 
nection therewith  must  be  made  through  land  of  another. 
The  important  consideration,  then,  is  the  benefit  of  the  out- 
let, such  as  is  furnished  thereby,  as  compared  with  that 
previously  enjoyed  for  each  particular  tract.  This  is  all 
that  is  meant  bv  the  statement  in  several  cases  that  the 
fact  that  the  land  previously  has  been  tiled  when  the  dis- 
trict was  established  should  he  taken  into  consideration; 
for,  if  tiled,  there  must  have  been  an  outlet,  and,  if  perma- 
nent and  entirely  efficient,  no  benefit  could  well  be  derived 
from  a  public  drain  unless  it  should  be  from  the  drainage 
of  lands  dominant  thereto  by  carrying  off  the  surface  wa- 
ters which  otherwise  would  reach  the  servient  estate.  If, 
however,  the  outlet  is  not  permanent,  or  is  not  as  efficient 
as  the  public  drain  will  be  when  completed,  the  land  nec- 
essarily will  be  benefited.  See  Ohc  v.  Board  of  Supervisors, 
169  Iowa  449;  Harriman  v.  Board  of  f^upcrvisorSy  169  Iowa 
324;  Rystad  v.  Drainage  District ^  157  Iowa  85;  Lyon  v. 
Board  of  Supervisors,  155  Iowa  367. 

As  the  benefits  derived  by  appellants'  lands  must  h% 
compared  with  those  to  other  tracts  in  the  districts  and  the 
several  assessments  levied,  these  latter  may  here  be  referred 
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to.  The  cominissioners  selected  the  NE^i  SEi/4  of  Section 
8  as  the  tract  most  benefited,  found  34  acres  of  it  swamp 
and  5  acres  wet,  and  classified  it  at  100  per  cent.  None  of 
it  was  tillable.  There  was  no  available  outlet  for  it  prior 
to  the  construction  of  the  public  drain.  It  extended  diag- 
onally across  from  the  southeast  in  a  northwesterly  di- 
rection at  an  average  depth  of  about  8  feet.  This  40  was 
assessed  |804.19.  The  drain  extended  through  the  Ei/^ 
NE^  of  Section  8^  which  was  about  the  same  kind  of  land, 
the  upper  40  acres  being  classified  at  93  per  cent,  and  as- 
sesjRed  $728.72,  and  the  lower  40  acres  classified  at  98  per 
cent,  and  assessed  |799.11.  The  SW14  SW14  of  Section  9 
was  low,  wet  and  swampy,  except  5  acres  marked  high,  with 
drain  extending  through  it,  and  was  classified  at  90  per 
cent,  and  assessed  |705.22.  The  lands  south  of  Section  8 
appear  not  to  have  been  as  swampy,  but  somewhat  of  a 
slough  with  bogs,  and  as  the  drain,  following  the  lowest 
land,  extended  to  the  southeast,  percentages  and  assess- 
ments decreased  on  the  different  tracts  through  whi<*h  it 
passed.  Upon  the  filing  of  objections,  the  board  of  super- 
visors appointed  a  second  commission,  composed  of  Meach- 
ani,  an  engineer  of  long  experience,  who  had  made  the  i)er- 
manent  survey  for  the  improvement  and  had  supervised 
its  construction,  and  two  other  eligible  persons.  They  se- 
lected the  same  initial  40  acres,  classifying  it  at  100  per 
cent,  but  recommended  that  the  assessment  against  it  be 
$1,950,  and  their  report  recommended  that  the  lower  lauds 
through  which  the  improvement  extended  be  classified  and 
assessed  higher,  and  those  at  a  distance  from  the  improve- 
nient  lower,  than  did  the  report  of  the  commissioners  first 

1 

appointed,  whose  report  was. adopted. 

Reverting,  now,  to  the  several  appeals,  we  may  first 
consider— 

II.  Miller's  Appeal. 

The  following  are  the  descriptions  of  his  land,  the  first 


\ 
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column  of  figures  being  the  assessments  as  recommended 
bj'  the  commissioners  first  appointed,  and  levied  by  the 
board  of  supervisors,  and  the  second  column  being  those  rec- 
ommended by  the  second  commission: 

NE54  NW14  Sec.    9,  32  acres J362.92        |1 28.70 

PEiy4  NW14  Sec.    9,  38  acres 391.79  78.00 

SWi^  NE14  Sec.    9,    7  acres 50.52 

Total   1805.23        f 206.70 

NE14  NW14  Sec.  15,  27  acres 1306.21  f  39.00 

NW14  NWVl  Sec.  15,  35  acres 469.11  142.35 

SW14  NW14  Sec.  15,  39  acres 603.15  317.85 

SEi,4  NWi/4  Sec.  15,  40  acres 536.13  327.60 

Total    11,914.60        f826.80 

On  hearing  in  the  district  court,  the  assessment  against 
the  SW14  NW14  of  Section  15  was  reduced  from  J603.15 
to  f  553.1 5,  and  that  against  the  SEV4  NW14,  from  |536.13 
to  15486.13.  According  to  Meacham,  the  northeast  40  of  the 
NWVi  of  Section  9  had  a  small  pond  or  two,  whore  the 
crops  had  died  out.  In  the  southeast  40  there  were  two 
little  wet  sj)()ts,  one  a  pond  5  or  6  rods  across,  near  the 
southwest  corne*r.  I^^th  40's'  are  tiled  and  cultivated 
through  an  outlet  extending  westerly  through  the  W^/^ 
NWi/t  of  Section  9  to  the  highway  on  which  it  emptied. 
The  fall  was  nearly  4  feet.  The  main  advantage  of  the 
public  drain  is  that  of  being  able,  through  negotiation  or 
.condenmatiou,  to  extend  this  tile  through  the  land  of  Ticwis 
about  120  feet,  so  as  to  connect  with  the  public  drain. 
Meacham  estimated  the  benefits  to  the  northeast  40  at 
1128.70,  and  to  the  southeast  40  at  f78,  and  that  the  S\V14 
NEi/i  of  Section  9  would  not  be  benefited  at  all. 

Meacham's  testimony  is  to  be  criticized  in  two  respects : 
i.  e.,  he  omitted  to  consider  benefits  to  portions  of  land  in- 
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eluded  in  the  diHtrict,  and  overestimated,  as  we  think,  the 
advantage  of  drainage  by  the  public  drain  from  land  through^ 
which  it  passed.  Miller  testified  that  the  EVo  NW^^  of* 
Section  9  was  thoroughly  tiled,  part  toward  the  east  and 
the  remainder  toward  the  west;  that  it  was  not  overflowed 
from  other  tracts;  that  he  had  acquired  an  outlet  to  the 
west  into  the  highway,  as  stated,  and  that  the  benefit  to 
his  land  from  the  improvement  would  not  exceed  |1  per 
acre.  Bates  was  the  engineer  appointed  on  the  commission 
first  named,  and  he  testified  that  28  acres  of  high  and  4 
acres  of  low  land  were  found  in  the  northeast  40,  and  28 
acres  of  high  and  10  acres  of  low  land  in  the  southeast  40, 
and  that  the  only  advantage  of  the  improvement  was  a  more 
adequate  and  accessible  outlet. 

The  public  drain  is  available  upon  extension  of  the  til- 
ing previously  emptying  into  the  highway,  and  the  water, 
instead  of  settling  in  the  swampy  land  or  pond  beyond,  will 
be  carried  off  to  the  creek  below.  Of  course,  a  permanent 
outlet  7  or  8  feet  deep  is  greatly  to  be  ]»referred  to  that  on 
the  surface,  other  things  being  equal,  and  especially  to  one 
easting  water  where  it  necessarily  settles  on  the  land  of 
others  and  is  not  likely  to  remain  any  considerable  time  as 
it  is.  It  is  difficult,  however,  to  estimate  its  value  in  dol- 
lars, and  we  shall  not  undertake  to  do  so,  save  by  compar- 
ing the  benefits  therefrom  with  those  to  other  lands.  As 
Baid,  both  commissions  agreed  on  the  NEV4  SEi/4  of  Sec- 
tion 8  as  the  40  most  benefited,  and  it  was  classified  at  100 
per  cent.  34  acres  thereof  were  designated  swampy,  and 
the  remaining  5  acres  found  to  be  wet.  Water  usually  stood 
in  an  80-acre  pond  on  the  EV^  of  this  section,  and  all  wit- 
nesses agree  that  this  40  was  practically  useless  without 
drainage.  No  other  outlet  than  the  public  drain  was  or  had 
been  available.  Said  drain  extended  across  it  diagonally 
northwesterly,  so  that  no  loss  because  of  distance  would  be 
suffered  in  connecting  laterals  therewith.    And  yet  Miller's 


256  Thielen  v.  Board.  [179  Iowa 

north  40  acres  are  estimated  at  55  per  cent,  the  south  40  at 
50  per  cent,  and  that  in  the  northeast  quarter  of  the  section 
at  35  per  cent,  as  compared  with  those  to  this  land,  esti- 
mated at  100  per  cent.  The  only  evidence  that  the  SW^^^ 
NEVi  of  Section  8  will  be  benefited  is  the  circumstance  that 
a  portion  of  it  was  included  within  the  district.  We  are 
not  ready  to  approve  of  such  a  comparison.  The  initial  40 
is  shown  to  have  been  practically  unproductive,  while  all 
of  Millor^s  40's  were  under  cultivation. 

Though  the  report  of  the  second  commis- 
2.  Drains  :  as-        sion  Seems  to  have  been  based  somewhat  on 

ReRKinont  of 

bon«m8:  In-       an  Overestimate  of  the  direct  benefits  from 

<Kjiii table    ad- 

burdens*  ^'  drainage  by  the  improvement,  and  the  omis- 
sion of  some  land  included  in  the  district, 
it  has  the  merit  of  not  ignoring,  even  in  part,  the  relative 
advantages  nature  has  given  dominant  over  servient  estates 
in  the  matter  of  drainage.  A  decided  tendency  is  mani- 
fested, in  the  classification  and  levy  of  assessments  adopted, 
to  minimize  the  very  great  benefits  to  be  derived  from  the 
improvement  by  lands  wholly  or  in  large  part  swampy,  or 
subject  to  excessive  overflows,  without  outlet,  and  practically 
un])roductive,  and  to  saddle  an  excessive  proportion  of  the 
expense  on  the  lands  farther  away,  to  which  nature  has 
afl'orded,  because  of  higher  elevation,  natural  drainage,  the 
utilization  of  which  has  rendered  such  lands  highly  pro- 
ductive. That  the  initial  40  and  those  near  to  or  through 
which  the  drain  passes  were  assessed  proportionately  much 
too  low,  this  record  establishes  bevond  all  doubt,  and  it 
quite  as  conclusively  appears  that  Miller's  land  in  Section 
9  is  classified  and  assessed  proportionately  much  too  high. 

The   diflSculty   of  even   approximating 
8.  Drains:  fts-       accuracv  in   the  estimation  or  comparison 

sessmcnt  of  •■ 

^ieaP^Vurden      ^^  benefits  is  fully  recognized,  and  we  are 
toeSSuifbilneM.    "^^  inclined,  save  on  convincing  proof,  to 

interfere  with  those  made  with  the  advan- 
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tage  of  having  inspected  the  land,  and  even  then,  in  view 
of  not  being  in  a  situation  to  equalize  generally,  we  are 
inclined  to  proceed  cautiously,  lest,  in  correcting,  the  error 
be  reversed.  We  entertain  no  doubt  that,  as  compared  with 
the  initial  40  and  others  along  the  improvement,  the  classi- 
fication and  assessment  of  these  40's  are  double  what  they 
should  be,  and  accordingly  those  of  each  will  be  reduced 
one  half. 

III.    Miller  also  owns  the  NW^t  of 
4.  DRAiirs:  as-      Section    15.      Meacham    testified    that    the 

sessment  of 

SarfSIn  ©rSn-    ^o^thwest  40  slopcs  to  the  south,  with  the 
SeMr^vWence.    exception  of  15  or  18  acres  in  the  northeast 

corner,  which  slopes  northeast.  All  of  it 
is  in  cultivation.  The  northeast  40  is  rolling  land,  with  27 
acres  included  in  the  district,  sloping  to  the  south.  There 
was  a  creek  along  the  south  line,  where  an  acre  or  two  is 
low.  The  southeast  40  also  is  rolling,  and  slopes  to  the 
south.  Before  the  drain  was  constructed,  it  was  tiled  near 
the  south  line.  The  southwest  40  is  practically  of  the  same 
character.  None  of  the  land  in  this  quarter  section  is  sub- 
ject to  overflow,  and  the  outlet  therefor,  before  the  con- 
struction of  the  improvement,  was  south  to  an  open  ditch 
in  the  land  below.  There  was  no  outlet  for  land  in  the 
southwest  corner,  but  it  is  near  the  public  drain  which 
extends  across  the  northeast  corner  of  the  NE14  SE14  of 
Section  10,  and  the  southeast  40  is  such  that  we  are  not 
inclined  to  interfere  with  the  finding  of  the  district  court. 
The  classification  of  the  northwest  40  at  65  per  cent,  and 
the  northeast  40  at  55  per  cent,  appears  to  be  too  high,  and 
each  is  reduced  to  50  per  cent,  and  the  assessments  are  re- 
duced accordingly. 

IV.  Thielen's  Appeal. 

Mr.  and  Mrs.  Thielen  own  the  SE^i  of  Section  15,  and 
the  several  40's  were  assessed  as  shown  in  the  first  column, 
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and  the  figures  of  the  second  commission  appear  in   the 
second  column: 

NEl^   of   SE14   of  See.   15 |402.10  J245.70 

NW14  of  SEVi   of  Sec.   15 371.17  179.40 

SWi/i   of  SE14  of  Sec.   15 ". 482.52  214.50 

SE14   of   SE14   of   Sec.    15 391.79  140.40 


11,047.58        f  780.00 

The  NWVi  of  the  quarter  was  classified  at  45  per 
cent,  the  NE^/i  and  the  SEVl  at  50  per  cent  each,  and 
the  SW14  «'it  00  per  cent.  Much  of  this  land  was  unfit 
for  cultivation,  only  90  acres  having  hcen  cultivated  prior 
to  the  laying  of  a  tile  system  in  1911.  The  main  extended 
from  a  ditch  near  the  center  of  the  south  line  of  the  quarter 
northwesterly  2,050  feet,  consisting  of  1,000  14-inch  tile 
and  the  remainder  12-  and  10-inch  tile.  The  ditch  extends 
into  the  land  below.  Another  outlet  was  into  a  ditch  near 
the  center  of  the  east  line.  The  main  there  was  of  6-inch 
tile.  Laterals  Were  laid  100  feet  apart,  and  the  result  was 
the  efiicient  drainage  of  140  acres,  leaving  20  acres  unfit 
for  cultivation.  This  20  acres  had  l)een  seeded  to  tame 
grass.  The  outlets,  it  is  to  be  observed,  were  not  i)ermanent, 
nor  such  as  ordinarily  prove  entii-el}-  satisfactory,  though  the 
fall,  being  2.78  feet,  was  enough  to  carry  off  the  water.  The 
public  drain  was  more  than  80  rods  from  any  part  of  this 
quarter,  and  from  the  south  line  where  the  14-inch  main 
ends,  the  distance,  as  we  understand  the  record,  is  one-half 
mile.  As  compared  with  the  benefits  derived  by  the  initial 
40  and  others  along  the  improvement,  we  think  the  classi- 
fication should  not  have  exceeded  40  per  cent  on  each  of 
these  40's,  and  it  and  the  assessments  will  be  reduced  ac- 

cordinglv. 

V.  Streever's  Appeal. 

George  Streever  owns  the  EV2  of  Section  16.  The  pub- 
lic drain  extends  across  the  S^Vl^  SWV4  of  Section  15  to 
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near  the  west  line  of  the  section  near  the  northwest  corner 
of  this  40,  then  north  about  80  rods,  then  northwesterly 
across  the  northeast  corner  of  ■  the  SE14  of  Section  16, 
and  diagonally  through  the  southeast  40  of  the  NEV4, 
touching  the  northeast  40  and  on  through  the  northwest  40 
of  the  NE^  of  the  section.  The  assessment  and  estimates 
of  the  first  and  second  commissions  were  as  stated  below: 

I>escription                                                      Bates  Meacham 

SFJ^   NEV4  See.  16 1587.68  |420.00 

XWVi  NE14  Sec.  16 643.85  727.85 

S\V14   NE14  Sec.  16 562.94  544.05 

PE14    NEi/4  Sec.  16 643.85  719.55 

:NEV4    SEi^  Sec.  16 562.94  891.15 

XW14   8E14  Sec.  16 383.54  78.00 

SWi/i   SEVi  Sec.  16 157.74  27.30 

SEi^    SE14  Sec.  16 532.83  403.65 

$4,074.37     18,820.05 

It  is  to  be  observed  that  the  commissioners  headed  by 
Bates  and  those  headed  by  Meacham  differed  but  little  in 
their  estimates  in  tlie  aggrtigate,  though  they  proceeded  on 
different  theories.  Meacham  testified  that  the  NEi/4  NWl^ 
of  Section  16  was  a  wide,  wet  slough,  with  a  pond  over 
a  great  portion  of  it,  and  Streever,  that  there  were  about 
20  acres  of  slough  which  would  be  covered  with  water  before 
it  overflowed,  and  that  some  water  stood  on  the  land  about 
11  mouths  of  the  year.  This  water,  as  we  understand  the 
record,  passed  through  the  deprct^siun  in  Streever^s  land. 
I*rior  to  the  making  of  the  improvement,  he  had  extended 
a  12-inch  tile  drain  from  a  ditch  in  the  highway  between 
Sections  15  and  16,  and  near  the  half  section  corner,  in  a 
northwesterly  direction  about  100  rods,  and  had  laid  4 
branch  tile  drains  therefrom.  This  followed  tlie  depression 
and    was  approximately   in   the  location  near   where   the 

■ 

public  drain  was  subsequently  laid. 
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TBIAL:     Instructions — Applicability  to  Evidence — Imposition  of  Un- 

4  due  Burden.  It  will  be  presumed  that  the  jury  applied  the  in- 
Btructions  to  the  evidence  actually  before  them,  not  to  possible 
evidence  not  before  them.  So  held  where  the  court  instructed 
the  jury  that  a  plaintiff  bank  would  not  be  a  holder  of  the  nolu 
In  question  In  due  course  if,  before  discounting  the  note,  any 
of  the  officers  had  actual  notice  of  the  fraud  attending  the  note, 
the  record  evidence  showing  that  the  cashier  was  the  only 
officer  having  anything  to  do  with  the  transaction.- 

TBIAL:     Instructions — ^Applicability  to  Pleadings — ^What  Constitutes 

5  Withdrawal  of  Pleading.  An  instruction  that  only  one  of  three 
defenses  (pleaded  in  as  many  counts)  is  submitted  to  the  jury, 
does  not  necessarily  constitute  a  withdrawal  of  the  plcadinp 
which  raises  the  rejected  issues.  The  pleadings  of  the  two 
counts  raising  the  rejected  issues  may  so  far  supplement  tho 
pleadings  of  the  other  count  as  to  afford  basis  for  the  issue 
actually  submitted. 

TBIAL:     Instructions — Construction   and  Operation — Failure  to   Es- 

6  tablish  Defense.  A  request  by  plaintiff  tl^at  the  court  instruct 
that  a  named  defense  has  not  been  established  is,  in  effect,  a 
request  that  the  court  withdraw^  such  issue  from  the  jury. 

APPEAL  AND  EBBOB:    Bight  of  Beview — ^Estoppel  and  Waiver — 

7  Bejecting  Issues — Expunging  Evidence.  Upon  the  submission 
of  one  issue  to  the  jury  and  the  rejection  of  other  Issues,  If  the 
party  in  whose  favor  the  ruling  is  made  desires  to  free  tho 
record  of  the  evidence  bearing  on  the  rejected  issues,  he  should 
so  request  the  court. 

BILLS    AND    NOTES:     Delivery — Conditional    Delivery— Evidence. 

8  On  the  issue  whether  a  note  given  for  land  had  been  delivered 
on  the  condition  that  it  should  not  be  considered  an  absolute 
obligation  until  the  happening  of  a  named  event,  and  that  such 
event  never  happened,  evidence  is  competent:  (a)  that  the 
maker  of  the  note  never  received  any  deed  to  the  land;  and  (b) 
that  the  payee  of  the  note  conveyed  the  land  to  another. 

APPEAL  AND  EBBOB:  Beservation  of  Grounds — Suificiency.    That 

9  a  conversation  between  the  plaintiff,  holder  of  a  note,  and  the 
maker  of  the  note,  subsequent  to  the  purchase  of  the  note  by 
the  plaintiff,  does  not  tend  to  establish  notice  to  plaiutijf  of 
infirmities  in  the  note  before  the  purchase,  is  not  embraced  in 
the  objection  that  such  conversation  is  irrelevant,  immaterial 
and  incompetent 
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Appeal  from  Dallas  District  Court. — W.  H.  Fahey,  Judge. 

SATURDAY;  October  28,  1916. 

Eeheartno  Denied  Monday^  January  22,  1917. 

Action  upon  a  promissory  note  for  f  1,784,  dated  June 
21,  1913,  by  its  teruis  due  January  1,  1914.  The  note  was 
executed,  by  defendant,  and  payable  to  Star  Land  Company. 
It  was  indorsed  in  blank  before  maturity  by  the  payee,  and 
discounted  by  plaintiff  bank.  There  was  a  trial  to  a  JTiry, 
aud  verdict  and  judgment  for  defendant.  Plaintiff  appeals. 
— Affirmed,  t 

Dale  cC  Harrison  and  />.  77.  Miller,  for  appellant. 

Dingircll  d  Clarke^  for  appellee. 

Preston,  J. — The  petition  sets  out  a  copy  of  the  note, 
and  allejjes  its  execution  June  21,  1913,  and  alleges  further 
that  thereafter,  and  long  prior  to  the  maturity  of  said  note, 
the  plaintiff  discounted  said  note  and  the  same  was  duly 
assifjned,  transferred  and  delivered  to  it  by  indorsement 
thereof;  that  plaintiff  now  is,  and  at  all  times  since  the 
discount  thereof  has  been,  the  owner  and  holder  of  said 
note. 

The  answer  was  in  three  counts.  The  first  alleges,  sub- 
stantially, that  the  note  sued  on  is  one  of  four  notes  pro- 
vided for  in  a  written  contract  for  a  deed  for  land,  which, 
together  with  a  contemporaneous  verbal  contract,  consti- 
tute*! the  entire  transaction  between  this  defendant  and  the 
Htiir  Land  Company;  that  the  said  note  has  never  been  le- 
gally delivered  to  the  said  Star  Land  Company,  for  the  rea- 
son that  it  was  agreed  by  and  between  defendant  and  said 
land  company  that  the  note  was  turned  over  to  the  land  com- 
j>any  by  defendant  wholly  upon  the  condition  that  defendant 
WBS  to  have  until  September  1,  1913,  to  determine  whether  or 
not  the  delivery  of  the  said  note  should  be  completed,  and 
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whether  or  not  the  transfer  of  the  note  should  be  absolute; 
that  it  was  verbally  agreed  by  and  between  defendant  and 
the  land  company  that  the  tranHfer  of  the  note  to  the  land 
company  by  defendant  was  not  for  the  purpose  of  trans- 
ferring the  property  in  the  note,  and  that  the  note  should 
be  subject  to  revocation  by  defendant  for  any  reason  on  or 
before  the  1st  day  of  Septeml>er,  1913,  and,  more  particular- 
ly, that  it  was  to  be  subject  to  revocation  by  defendant  if 
defendant  should  be  unable  to  procure  a  certain  sum  of 
money  specified  by  him  in  the  verbal  agreement  before  Sep- 
tember 1,  1913;  that  defendant  was  unable  to  obtain  the 
sum  of  money  specified,  and,  prior  to  September  1,  1913,  he 
notified  the  land  company  that  he  would  not  complete  the 
contract,  and  notified  it  of  his  intention  to  revoke  the  same, 
and  requested  that  the  note  be  delivered  to  him  for  cancella- 
tion, but  that  the  company  refused  to  comply  with  his  re- 
quest.    Defendant  further  alleges  that,  in  violation  of  the 
agreement  made   in   parol,   the  said   Star   Land   ('ompany 
transf(»rred  the  said  note  to  plaintiff  herein,  in  fraud  of  de- 
fendant's rights  as  agreed  upon    in   the   parol   agreement 
herein  specified.    Count  2  alleges  in  detail  false  and  fraudu- 
lent representations  made  to  defendant  by  the  Star  Land 
Company  before  the  note  was  signed,  and  to  induce  him  to 
sign  the  same,  which  would  be  a  complete  defense  to  tho 
note  in  the  hands  of  the  land  company  and  in  the  hands  of 
plaintiff,  unless  plaintiff  was  an  innocent  holder.    The  third 
count  alleges  that  the  written  contract  for  the  sale  of  the 
land  provided  that  it  was  made  subject  to  the  disapproval 
of  the  owner  of  the  land,  and  that,  if  the  owner  should  dis- 
approve, then  the  contract  should  be  null  and  void,  in  which 
event  all  payments  and  notes  were  to  he  returned  to  the 
purchaser;  and  defendant  alleges  that,  because  of  the  said 
contract's  being  subject  to  the  disapproval  of  the  owner, 
there  was  a  failure  of  consideration,  and  then  alleges  that 
the  cashier  of  plaintiff  bank,  before  obtaining  the  note  in 
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question,  had  knowledge  of  the  conditions  under  which  the 
note  was  signed,  and  was  informed  of  the  fact  that  defend- 
ant did  not  intend  to  carry  out  said  contract  and  pay  the 
note,  and  was  informed  by  defendant  of  the  verbal  part  of 
the  contract  before  set  out,  and  knew  of  the  infirmities  and 
conditions  attached  to  the  instrument,  and  was  informed 
by  defendant  that  he  had  been  unable  to  procure  the  sum 
of  money  specified,  and  that  he  had  demanded  the  return 
of  the  note;  that  plaintiff  bank  obtained  the  note  without 
paying  value  for  it,  was  not  a  good-faith  purchaser  and  was 
not  a  bona  fide  holder  thereof,  and  did  not  obtain  the  note 
in  due  course.  Defendant  prayed  that  the  petition  be  dis- 
missed, and  that  the  note  be  held  to  be  void,  and  delivered 
to  defendant  for  cancellation. 

Plaintiff  filed  no  reply  to  the  answer.  The  errors  as- 
signed relate  to  the  instruction  by  which  it  is  claimed  by 
plaintiff  that  the  court  withdrew  Counts  2  and  3  of  the 
answer  without  withdrawing  the  evidence  which  had  been 
introduced  in  support  thereof,  and  the  instruction  in  regard 
to  notice  to  the  bank  of  the  defense  set  up  by  defendant, 
and  that  the  court  erred  in  admitting  evidence  over  plain- 
tiflTs  objection.  We  shall  endeavor  to  take  up  the  different 
propositions  in  the  order  of  importance  as  indicated  by  the 
argiiments,  rather  than  in  the  order  in  which  they  have 
been  argued. 

1.     As  before  indicated,  it  was  claimed 
1,  e:vidkncb:  pa-    by  defendant  that  the  contract  between  de- 

rol   as  affect-  •' 

JSSdiuonflSde-     ^^ndaut  and  the  Land  company  was  partly 
*     Md'^^notei"*       ^^  writing  and  partly  by  a  contemporaneous 

oral  contract,  and  that  the  parol  part  of  the 
contract  was,  substantially,  that  the  note  was  delivered  up- 
on condition  that  the  defendant  would  be  able  to  raise 
money  by  September  1,  1913;  that  he  was  unable  to  obtain 
the  money;  and  that  the  land  company  negotiated  the  note 
to  plaintiff  in  fraud  of  defendant's  rights.    There  was  evi- 
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tlence  introduced,  over  plaintiff's  objection,  which  sustained 
the  defendant's  claim,  and  authorized  the  jury  to  so  find, 
if  the  evidence  is  competent. 

It  is  contended  by  plaintiff  that  the  note  is  a  plain, 
complete  and  unambiguous  contract  containing  an  unquali- 
fied promise  to  pay,  and  that  the  parol  testimony  is  a  con- 
tradiction of  the  note,  and  therefore  incompetent.  There 
is  no  question,  of  course,  as  to  the  general  rule  that  parol 
testimony  is  not  admissible  to  vary  or  contradict  the  terms 
of  a  writing.  Plaintiff  cites  Miller  v.  Morine,  167 
Iowa  287;  Blumer  v.  Schmidt,  164  Iowa  682;  Cochran 
V.  Zachcry^  137  Iowa  585 ;  Mosmt  v.  IJchytil,  129  Iowa  274 ; 
Western  Electric  Co.  v.  Baerthel,  127  Iowa  467.  We  shall 
not  review  these  cases,  but  content  ourselves  with  stating 
that  these  were  all  cases  where  the  parol  testimony  sought 
to  be  introduced  contradicted  or  varied  the  terms  of  the 
w'riting,  or  added  to  or  took  from  or  specifically  changed 
the  terms  of  the  writing.  On  the  other  hand,  it  is  con- 
tended by  appellee  that  a  parol  contemporaneous  agree- 
ment may  be  jiroven  in  connection  with  a  written  contract 
if  it  does  not  vary  the  terms  of  a  writing,  and  that  there 
may  be  a  conditional  delivery  of  a  note,  as  alleged  in  this 
case,  and  that  such  condition  may  be  shown  by  parol.  To 
sustain  these  propositions,  they  cite  Section  306()-al6,  Code 
Supp.,  1913;  Larson  v.  Sequin,  (S.  D.)  149  N.  W.  174; 
Oaldand  Cemetery  Assn.  v.  Lakins,  126  Iowa  121;  McCor- 
mick  Harv.  Machine  Co.  i\  Morlan,  121  Iowa  451;  Selma 
Sav.  Bank  v.  Harlan^  167  Iowa  673;  Murdy  v.  Skylcs,  101 
Iowa  549;  9  Encyc.  of  Evidence,  353.  See,  also,  Hinsdale 
t\  McCune,  135  Iowa  682. 

2  RiiLs  AND  Api>ellee   also   contends   that,   because 

iiv.'ry:'comii-      the  delivery  of  the  note  was  conditional,  a 

tlonHl   (lolivtTV  * 

wrongful  ne-    '  Subsequent  transfer  in  violation  of  the  con- 
effect.      '  dition  would*  be  a  good  defense  as  against 
the  payee,  and,  that  defense  being  shown,  the  burden  is  on 
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the  bolder  of  the  note  to  show  that  he  has  acquired  the 
instrument  in  due  course,  citing  Totca  Nat.  Bank  v.  Carter, 
144  Iowa  715;  Cox  v.  CUnc,  139  Iowa  128;  Merchants  Nat. 
Bank  r.  GrUjsly,  170  Iowa  675;  Einkley  v.  ^nc  Oil  Co.,  132 
Iowa  396.  And  they  say,  also,  that  the  burden  was  upon 
apjiellant,  holder  of  the  note,  tainted  with  fraud  in  its  in- 
ception, to  show  that  it  was  a  bona  fide  holder  in  due  course, 
without  notice  of  the  defects  or  infirmities.  Farmers  & 
Mvrch.  St.  Bank  v.  Shaffer,  172  Iowa  173;  Bank  of  Bush- 
nell  r.  Buck  Bros.,  161  Iowa  362;  McNight  v.  Parsons,  136 
Iowa  390. 

As  said,  appellee  introduced  testimony  to  sustain  his 
claim  as  to  the  parol  contract  and  that  it  was  understood 
that  the  writing  should  not  be  delivered  or  considered  to 
be  in  force  until  September  1,  1913.  The  note  in  question 
was  negotiated  before  that  date,  sometime  in  August,  1913. 
The  rule  of  the  cases,  stated  briefly,  is  to  this  effect:  That 
parol  evidence  is  admissible  to  show  that  an  instrument 
was  never  in  fact  delivered  as  a  present  contract,  uncon- 

w 

ditioually  binding,  according  to  its  terms  from  the  time  of 
ileliverv,  but  that  it  was  delivered  to  become  an  absolute 
obligation  upon  the  happening  of  a  certain  event  or  con- 
tingency, and  that  such  event  or  contingency  had  never 
oci'urred.  The  holdings  are  that  such  evidence  does  not 
contradict  or  varv  the  terms  of  tlie  written  contract,  but 
lends  to  show  that  the  instrument  has  never  had  any  legal 
force  rendering  it  valid  and  binding  as  between  the  parties. 
This  is  the  rule  of  our  own  cases. 

There  is  nothing  in  Section  3060  a  16,  Code  Supp.,  1913, 
to  sustain  appellant's  contention  that  the  evidence  is  incom- 
jietent.     On  the  contrary,  it  provides  in  part  as  follows: 

''Kvery  contract  on  a  negotiable  instrument  is  incom- 
plete and  revocable  until  deli\ery  of  the  instrument  for 
the  purpose  of  giving  eflTect  thereto.  As  between  immedi- 
ate  parties,  and  as  regards  a  remote  party  other  than  a 
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holder  in  due  course,  the  delivery,  in  order  to  be  effectual, 
must  be  made  either  by  or  under  the  authority  of  the  party 
making,  drawing,  accepting  or  indorsing,  as  the  case  may 
be;  and  in  such  case  the  delivery  may  be  shown  to  have 
been  conditional  or  for  a  8i)ecial  purpose  only,  and  not  for 
the  purpose  of  transferring  the  property  in  the  instrument." 

It  is  true,  of  course,  that  appellant  would  be  protected 
if  it  is  an  innocent  holder  in  due  course  without  notice. 
We  are  of  opinion  that  the  evidence  was  competent  and 
properly  admitted,  and  is  a  complete  defense,  unless  it  be 
shown  that  plaintiff  is  an  innocent  holder. 

2.  It  should  be  remembered    that    ap- 

3.  Bills  and         pellee's  claim  is  that  two  frauds  were  prac- 

NoTES :  hold-        ^  *^ 

coursV^tainted  ^^^^^  upou  him:  First,  the  false  representa- 
of  ^prooi?*^*^'^"  tions  by  the  land  company,  inducing  the  ex- 
ecution of  the  note  and  contract;  and,  fur- 
ther, that  the  land  company  agreed  in  parol  and  as  a  part 
of  the  entire  contract  that  the  delivery  of  the  note  was 
upon  condition,  and  that  they  negotiated  the  note  in  fraud 
of  defendant's  rights.  If  the  note  was  shown  to  have  been 
tainted  with  fraud  in  its  inception,  then  the  burden  was 
upon  the  plaintiff  to  show  that  it  was  a  bona  fide  holder 
in  due  course,  without  notice  of  the  defects  or  infirmities, 
and  that  it  took  the  note  in  good  faith.     See  cases  before 

cited.    There  was  evidence  that  the  cashier, 

4.  Trial:  In-         before  he  took  the  note,  had  notice  of  the 

Ktructions :  np- 

piicabiiity  to       parol  coutract  and  the  condition.     Counsel 

due^^^burden""      ^^^  appellant  complain  of  the  instruction  of 
•  the  court  at  this  point,  but  we  think  it  was 
correct  as  applied  to  the  facts  in  this  case.     The  instruc- 
tion states,  in  part: 

"That,  if  prior  to  acquiring  said  note,  any  of  the  offi- 
cers of  the  plaintiff  bank  had  actual  notice  of  the  facts  and 
circumstances  now  relied  upon  by  defendant  as  a  defense 
to  said  note,  then  plaintiff  is  not  a  holder  in  due  course.^ 


k 
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Also: 

''What  knowledge  the  ofiScers  of  plaintiff  bank  had  is 
for  yon  to  determine  from  the  evidence  that  has  been  of- 
fered npon  the  trial." 

The  evidence  related  to  notice  to  the  cashier,  and  clear- 
Ij  the  jury  conld  not  have  been  misled  by  the  instruction. 
They  would  understand  that  the  court  had  reference  to  the 
evidence  that  was  introduced.  The  cashier  is  the  officer  of 
the  bank  who  purchased  the  note  of  the  land  company. 

3.  It  is  contended  by  appellant  that  the 

^'  SrlicUon^*  ap-    court  erred  in  giving  Instruction  7.     This 

pieikung^''^:  what  instruction  is  quite  lengthy,  and  we  shall 

withdraw?!  of     uot  Set  it  all  out,  as  only  a  part  of  it  is  com- 

pleading.  ' 

plained  of.  The  part  objected  to,  after  re- 
ferring to  the  defendant's  claim  in  regard  to  the  parol  con- 
tract as  set  out  in  Count  1  of  the  answer,  recites : 

"Thig  is  the  only  defense  pleaded  by  defendant  to  said 
note  that  is  submitted  to  you." 

And  then  proceeds  to  instruct  the  jury  as  to  the  law 
in  regard  to  this  matter:  that  if,  at  the  time  the  note  was 
executed  and  delivered  to  the  land  company,  it  was  agreed 
In  parol  as  claimed  by  defendant,  then  defendant  had  the 
right  to  revoke  the  contract  and  receive  the  return  of  the 
note,  and  that  a  failure  to  do  so  would  constitute  a  de- 
fense, unless  plaintiff  established  that  it  was  a  holder  of 
tlie  note  in  due  course.  This  is  only  the  substance  of  the 
instruction.  Appellant's  thought  is  that  Count  1  of  the  an- 
swer contained  nothing  on  the  subject  of  plaintiff's  being  a 
bona  fide  holder  of  the  note,  and  that  there  was  no  general 
denial  in  Count  1;  that  the  court  otherwise  instructed  on 
the  question  of  plaintiff's  being  a  good-faith  holder  of  the 
note,  and  thereby  submitted,  as  appellant  contends,  an  issue 
not  arising  in  the  case.  It  is  also  complained  by  appellant, 
in  reference  to  this,  that  the  court  erred  in  submitting  the 
first  count  of  the  answer  alone,  without  withdrawing  from 
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the  consideration  of  the  jury  the  evidence  which  bad  been 
introduced  in  support  of  the  other  count  or  counts  of  the 
answer.  It  is  thought  that  the  court  should  have  instruct- 
ed the  jury  not  to  consider  any  of  the  evidence  admitted  ex- 
cept  that  relating  to  the  issue  of  defendant's  alleged  right 
to  revoke  or  cancel  the  note  before  September  1st.  The  pe- 
tition, before  set  out,  does  not  allege  that  plaintiff  was  an 
innocent  holder  in  due  course  without  notice.  Defendant's 
claim  that  plaintiff  was  not  a  holder  in  due  course  is  not, 
strictly  speaking,  a  defense,  but  has  to  do  with  the  question 
as  to  whether  plaintiff  was  an  innocent  holder  in  due  course, 
and  if  it  was  not  such,  has  the  effect  of  letting  in  a  de- 
fense the  maker  may  have  had  against  the  payee  of  the  note. 
One  count  of  the  answer,  but  not  tte  first,  did  allege  that 
plaintiff  was  not  a  bona  fide  holder  in  due  course.  We 
think  it  cannot  be  fairly  claimed  that  the  court,  by  say- 
ing that  the  defense  set  up  by  defendant  in  the  first  count 
is  the  only  defense  pleaded  which  is  submitted  to  the  jury, 
did  more  than  to  say  that  the  defense  as  to  the  false  repre- 
sentations had  not  been  made  out.  As  we  construe  Count 
3,  before  set  out,  it  would  appear  that  substantially  all  of 
that  applied  to  the  question  as  to  whether  plaintiff  took  the 
note  with  knowledge  of  all  the  conditions,  including  those 
set  out  in  Count  1.  The  fact  is  that  even  the  prayer  of  the 
answer  as  set  out  in  the  abstract  appears  to  be  a  part  of 
('ount  3,  but  it  dearly  applies  to  all  the  defenses. 

6.  Trial:  In-  Furthermore,  the  plaintiff    offered    in- 

con!sVnu-Hon  structious  to  the  effect  that  the  evidence  in 
fion:Tainire  the  casc  fails  to  sustain  the  allegations  of 
defense.'  "^ ^  fraud  sct  out  in  the  answer;  and  that  there 
is  no  testiuumy  as  to  the  value  of  the  tract  of  land  in  con- 
troversy, or  that  the  defendant  has  suffered  any  injury  or 
damage  because  of  the  said  fraudulent  representations  of 
the  agent  of  the  land  company ;  and  that,  therefore,  the  ver- 
dict must  be  for  plaintiff  for  the  amount  of  the  note.    Thus, 
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the  plaintiff,  by  the  offered  instructions,  asked,  the  court  to 
withdraw  the  defenses  which  the  court  did  withdraw. 

Furthermore,  in  regard  to  appellant's 
7-  Appeal  a^        contention  that  the  court  should  have  in- 

Ebbob  :    right 

esto'^^^'flnd  structcd  the  jury  not  to  consider  any  of  the 
K?'^fJsue7?*^**  evidence  except  that  relating  to  the  defend- 
denS5^^  ®^'     ant's  right  to  revoke  or  cancel  the  note,  it 

should  be  noted  that  the  plaintiff  did  not  by 
motion  ask  the  court  to  exclude  evidence  as  to  the  fraud  or 
false  representations,  and  did  not  offer  an  instruction  re- 
questing the  court  to  withdraw  such  evidence.  The  fact  of 
the  matter  is,  as  appears  from  the  record,  that  the  case  was 
tried  mainly  upon  the  theory  in  regard  to  the  parol  contem- 
poraneous agreement,  and  not  so  much  on  the  question  of 
the  false  representations. 

4.  Appellant  complains  that  the   court 
*"  No^r^dpiiv-      erred   in   permitting   defendant  to   answer 

ery :  condition-  . .  ,  i.   xu        i.      i     j  •      j 

ai  delivery:       questious  as  to  whether  he  had  received  a 

cvldeDCe. 

deed  of  conveyance  to  the  land  he  had  con- 
tracted  to  purchase,  and  as  to  whether  he  had  ever  con 
vejed  said  land.  We  think  this  was  competent,  as  show 
ing  that  the  land  company  recognized  the  fact  that  the  con 
tract  between  it  and  the  defendant  had  been  repudiated 
bj  defendant,  and  that  he  had  elected  not  to  go  forward 
with  the  contract. 

5.  And  for  the  same  reason,  evidence  that  the  land 
company  had  itself  conveyed  the  land  to  another  was  proper. 

6.  The    plaintiff    purchased    the    note, 

^'  ebbob^  re^r-     August  5,  1913.    Evidence  was  admitted  as 

grounds:  snf-     to  a  conversation  between   defendant  and 

the  cashier  of  plaintiff  bank  soon  after  that 
date.  The  objection  now  made  is  that  this  has  no  tendency 
to  establish  notice  to  plaintiff  before  the  acquisition  of  the 
note  in  suit.  But  that  objection  was  not  made  in  the 
lower  court.    The  only  objection  was  that  it  was  immate- 


n 
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rial,  irrelevant  and  incompetent.  Furthermore,  we  do  not 
understand  that  it  was  offered  for  Ihat  purpose.  It  was  a 
conversation  between  plaintiff^s  cashier  and  the  defendant, 
in  which  the  bank  was  demanding  payment  and  the  de- 
fendant was  refusing  to  pay,  and  stated  that  he  had  told 
him  about  the  note  before.  And  in  this  conversation  the 
cashier  threatened  to  sue  the  defendant.  There  seems  to 
have  been  some  feeling  between  the  parties  at  this  time,  for 
defendant  says,  "I  got  real  mad  and  walked  out." 

There  is  no  prejudicial  error,  and  the  judgment  i&— 
Affirmed. 

Deemer^  Weaver  afid  Evans^  JJ.,  concur. 


Jesse  L.  Baker,  Appellant,  v.  Fred  Zimmerman^  Appellee. 

EVIDENCE:    Documentary   Evidence — Private  Maps  or  Diagrams. 

1  Private  maps  or  diagrams,  shown  to  be  correct  rep  reseD  tat  ions 
of  relevant  and  material  physical  objects,  may  be  exhibited  to 
the  Jury  and  referred  to  by  witnesses  as  an  aid  to  the  jury  in 
understanding  the  testimony,  and  may  be  received  in  evidence, 
but  without  right  in  the  Jury  to  receive  the  same  on  final  sub- 
mission. 

APPEAL  AND  EBBOB:    Harmless  Error — Nondismlssal  of  Unsup- 

2  ported  Oounterclaim.  Overruling  a  motion  to  dismiss  a  counter- 
claim of  which  there  was  no  evidence  is  harmless  when  the 
Jury  rejected  the  counterclaim  in  toto. 

HIGHWAYS:    La^  of  Eoad — Traveling  on  Left  Side  Not  Necessarily 

3  Unlawful.  One  driving  on  the  left-hand  side  of  a  road,  and 
failing  to  turn  to  the  right  upon  meeting  another,  is  not  liable 
for  damages  to  such  other  person,  unless  the  failure  to  turn 
to  the  right  was  the  proximate  cause  of  the  damage. 

PRINCIPLE  APPLIED:  Defendant,  traveling  west  on  an 
east  and  west  road,  drove  into  a  north  and  south  road,  and» 
turning  to  the  right,  drove  to  .the  northwest,  and  across  the 
north  and  south  road  and  to  the  west  side  thereof  and  west  of  the 
traveled  path.  Plaintiff  was  approaching  from  the  north,  and 
in  the  traveled  part  of  the  road.  When  defendant  was  turning 
to  the  north,  the  parties  seem  to  have  been  some  175  feet  apart. 


Feb,  1917]  Bakeb  v.  Zimmerman.  273 

The  jury  might  have  found  the  truth  of  either  of  two  conflict- 
ing theories:  (a)  That  defendant  first  drove  to  the  west  side 
of  the  highway,  then  back  near  the  center  thereof,  and  then 
back  to  the  west  side  again,  and  that  plaintiff  turned  to  the 
right  with  resulting  collision,  with  consequent  liability  on  de- 
fendant for  the  damages;  or  (b)  that  defendant  drove  to  the 
west  of  the  center  of  the  traveled  roadway  and  continued  on 
straight  to  the  north,  and  that,  had  plaintiff  kept  his  course 
straight  south  in  the  center  of  the  traveled  way,  instead  of 
turning  out  to  the  right,  he  would  have  safely  passed  to  the 
east  of  defendant    Held,  a  verdict  for  defendant  was  justified. 

HIGHWAYS:    Law  of  Boad— When  Obligation  Arises.    Even  though 

4  a  driver  is  on  the  left  side  of  a  road,  he  is  under  no  obligation 
to  "turn  to  the  right"  until  he  comes  into  such  position  with 
another  that  a  collision  will,  or  apparently  will,  result  unless 
the  course  of  travel  is  changed. 

HIGHWAYS:    Law  of  Boad— Driving  on  Wrong  Side-r-Negligence — 

5  Burden  of  Proof.  The  fact  that  a  collision  occurs  while  de- 
fendant is  driving  on  the  left-hand  side  of  the  highway,  does 
not  necessarily  cast  upon  defendant  the  burden  to  show  that 
he  was  free  from  negligence. 

EVIDENCE:    Presumptions — ^Highways — ^Driving  on  Left-Hand  Side. 

6  The  naked  act  of  driving  on  the  left-hand  side  of  a  highway 
does  not  necessarily  give  rise  to  a  presumption  of  negligence 
on  the  part  of  the  one  so  driving. 

TBIAL:    Instnictions — ^Applicability  to   Eyidence — Antomobile  Ac- 

7  cident.  Principle  recognized  that  instructions  must  be  appli- 
cable to  the  evidence. 

Appeal  from  Johnson  District  Court. — R.  P.  Howell, 

Judge. 

Wednesday,  February  14,  1917. 

Automobiles  driven  by  the  parties  hereto  collided 
August  30,  1911.  Both  claim  damages,  plaintiiT  in  the  peti- 
tion, and  defendant  in  his  counterclaim.  Trial  resulted 
in  a  verdict  for  the  defendant  and  judgment  thereon.  The 
plaintiff  appeals. — Affirmed. 

Ranch  &  Messer,  for  appellant* 

Dutcher  d  Davis,  for  appellee. 
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Ladd,  J. — A  road  known  cis  De  Voe  Street  extends 
through  Lone  Tree  in  a  southerly  direction,  and  is  inter- 
sected by  a  highway  running  east  and  west.  This  latter  is 
48  feet  wide  between  fences.  De  Voe  Street  is  66  feet  wide, 
and  the  traveled  wav  is  in  the  center.  There  is  an  em- 
bankment  about  4  feet  high  but  21^  feet  from  the  east  line. 
The  ground  rises  from  6  to  14  inches  for  a  width  of  4  feet 
along  the  west  line  of  the  stiH^et.  A  culvert  is  on  the  east 
side  of  this  street  at  the  intersection  with  the  highway,  and 
is  as  long  as  the  traveled  way  is  wide,  the  north  end  being 
about  16  feet  from  the  lot  line.  A  stone  6  or  8  inches  in 
diameter  lies  at  the  ncu'th  end.  A  section  corner  -stone  lies 
at  the  center  of  the  intersecting  roads,  about  30  feet  from 
the  stone  at  the  end  of  the  culvert,  and  between  these  stones 
is  the  traveled  way.  The  highway  from  the  east  slopes  down- 
ward toward  the  intersection,  and  in  turning  north,  De  Voe 
Street  rises  somewhat.  Farther  along,  there  was  some 
descent  toward  the  south.  In  the  morning  of  August  30, 
1911,  the  plaintiff  drove  from  Lone  Tree  south  along  the 
west  side  of  the  traveled  way  until  about  350  feet  from 
the  intersection,  when,  according  to  his  testimony,  he  saw 
defendant  driving  his  automobile  from  the  east  several  rods 
around  the  corner;  saw  him  turn  to  the  north  on  the  west 
side  of  the  traveled  way,  thence  over  into  or  near 
the  center  of  the  road,  and  thence  back  to  the  west  directly 
toward  plaintiff,  who  disconnected  the  power,  put  on  the 
emergency'  brake,  and  tried  to  avoid  defendant's  car.  lie 
testified: 

"When  Zimmerman  first  came  around  the  corner,  he 
started  north  on  the  west  side  of  the  street,  then  he  turned 
east  as  if  he  were  going  into  the  middle  of  the  road,  and  I 
thought  he  was  going  onto  the  east  side  of  the  road  where 
he  belonged.  He  had  his  right  front  wheel  in  the  center 
of  the  road,  and  then  he  turned  and  came  back  to  the  west 
side  of  the  road  toward  my  car.    If  I  had  not  turned  my 
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car  a  little,  we  would  have  had  a  head-on  collision.  He 
Tan  his  car  straight  toward  me  on  the  wrong  side  of  the 
road.  I  couldn't  have  passed  him  on  the  west  side.  ♦  ♦  ♦ 
If  Ziminerman  had  gone  the  way  he  started,  he  could 
have  run  along  the  fence  and  went  through,  but  he  turned 
right  into  us  again.  When  I  saw  he  was  coming  into  ray 
ear,  I  tried  to  miss  him.  I  got  part  of  the  car  out  of  tlie 
way,  but  didn't  get  the  hind  end  of  the  car.  He  hit  the 
back  wheels  with  his  springs.  If  I  hadn't  turned  my  car,  he 
would  have  hit  it  right  on  the  front  end,  a  head-on  col- 
lision. I  turned  my  car  to  the  east.  If  Zimmerman  had 
went  straight  north,  he  could  have  passed  between  my  car 
and  the  fence." 

This  was  corroborated,  in  substance,  by  a  person  riding 
with  him.  Other  evidence  tended  to  show  that  both  cars, 
after  the  collision,  were  on  the  west  side  of  the  road,  that 
of  defendant  heading  northeasterly,  with  rear  wheels 
against  the  west  bank,  and  that  of  plaintiff  standing  with 
the  front  turned  slightly  east  of  south,  and  about  180  feet 
from  the  intersection.  On  the  other  hand,  defendant  testi- 
fled: 

"When  I  came  up  to  that  corner  and  looked  down  the 
road,  I  saw  an  automobile  coming  down  the  hill.  When  I 
came  around  that  corner,  I  intended  to  give  this  man  the 
foil  road,  and  therefore  I  took  a  due  course  instead  of  tak- 
ing a  short  turn.  I  took  a  due  course  and  got  out  of  the 
road  as  quick  as  I  could  over  on  the  west  side  of  the  road, 
and  I  continued  up  the  road  150  feet  further,  and  this  man 
was  coming  right  down  the  center  of  the  road.  All  of  a 
sudden  he  turned  very  short  to  the  west;  then  I  saw  he 
was  going  to  run  square  head  into  me.  I  put  on  my  brake 
and  come  to  a  standstill,  when  he  turned  his  car  very  near 
to  the  east.  The  back  of  his  car  didn't  go  as  fast  as  the 
front  of  his  car,  that  is  to  the  north  and  south — his  car 
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came  down  right  that  way.  My  front  spring  of  my  car 
when  his  car  struck  went  right  in  by  his  door  there  and 
had  a  tendency  to  pull  my  car  sideways.  I  went  out  over 
the  wheel.  *  *  *  I  was  going  8  or  9  miles  an  hour  up 
the  street  north  for  about  100  feet.  I  was  driving  my  car 
north  on  the  west  side  of  the  road  at  the  time  of  the  acci- 
dent, and  Mr.  Baker  was  driving  his  car  south  on  the  same 
side  of  the  road.  *  *  *  At  the  time  of  the  accident,  my 
car  was  clear  over  on  the  west  side  of  the  road.  •  •  ♦ 
Q.  Can't  you  turn  an  automobile — couldn't  you  turn  that 
corner  very  easily  8  or  10  miles  an  hour  without  going  out 
6  feet  from  the  stone  you  spoke  of?  A.  It  is  like  this. 
Brother  Ranck;  it  is  up  hill  where  you  make  the  turn — 
2-cy Under  car,  weighs  2,800  pounds,  only  22  horse  power; 
if  I  make  a  short  turn,  I  would  have  been  in  the  center 
of  the  road,  so  I  got  out  of  the  road  as  quick  as  I  could 
when  I  seen  that  bunch  of  dust  coming  down  the  road. 
Baker  was  just  starting  down  the  top  of  the  hill  when  I 
turned  the  corner.  I  run  across  the  street  and  up  the  west 
side  of  the  road  at  the  rate  of  8,  9  or  10  miles  an  hour.  If 
you  took  it  square,  it  would  be  175  feet.  My  car  traveled 
about  160  feet  from  the  time  T  first  saw  Baker  until  the  cars 
collided.  I  could  see  his  car  distinctly  all  the  way  from  the 
moment  I  first  saw  him." 

Whether  the  speed  of  plaintiff's  car  exceeded  25  miles 
an  hour  was  in  dispute.  Defendant  testified  further  that 
there  were  about  18  feet  of  grass  west  of  the  traveled  way, 
and  that  before  the  collision  his  car  had  moved  70  or  80 
feet  on  the  grass;  that,  as  soon  as  plaintiff  turned  to  the 
west,  he  Ix^gan  stopping  his  car,  and  that  it  was  moving  no 
more  than  3  or  4  miles  per  hour  when  the  collision  oc- 
curred; and  that  immediately  thereafter  he  discovered  that 
the  lever  on  plaintiff's  car  was  at  high  speed  and  the  emer- 
gency brake  loose,  and  that  his  car  had  not  slowed  down. 
The  grounds  of  negligence  alleged  by  plaintiff  in  his  peti- 
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tion  were  that  (1)  defendant  operated  his  car  negligently 
at  a  dangerous  speed,  (2)  on  the  wrong  side  of  the  street, 
and  (3)  without  having  it  under  control;  and  the  grounds 
of  negligence  charged  by  defendant  in  his  counterclaim 
were  (1)  excessive  speed,  (2)  without  control  of  car,  and 
(3)  negligent  diversion  of  its  course  so  as  to  run  into  de- 
fendant's car.  The  several  errors  may  be  disposed  of  in 
the  order  argued. 

I.  A  brother  of  defendant's  testified  to 
**  mentary^evl-^*^"  having  made  certain  measurements  shortly 

maps  or  dia-      after  the  collision,  and  to  having  observed 

grams. 

marks  of  automobile  wheels  on  the  ground, 
and  that  these  were  indicated  correctly  on  a  map  prepared 
by  him.  This  plat  was  received  in  evidence  over  objec- 
tion. Maps  or  diagrams  shown  to  be  correct  representa- 
tions of  physical  objects  about  which  testimony  is  given 
may  be  exhibited  before  the  jury  to  better  enable  them  to 
understand  the  testimony,  and  witnesses  may  properly  be 
allowed  to  refer  thereto  in  giving  testimony.  Ordinarily, 
such  a  map  or  diagram  is  to  be  considered  merely  in  con- 
nection with  the  evidence  adduced,  and  whether  received 
in  evidence  or  merely  treated  as  illustrative  thereof  with- 
out formal  offer  is  not  important,  though  it  is  not  a  paper 
to  be  taken  to  the  jury  room  on  final  submission.  Watson 
V.  Boone  Electric  Co.,  163  Iowa  316,  323;  Adams  v.  State, 
(Fla.)  10  So.  106;  mate  r,  Lawlor,  28  Minn.  216  (9  N.  W. 
698).    There  was  no  error. 

II.  At  the  close  of  the  evidence,  plain- 
2.  appbal  and        tiff  moved  that  the  jury  be  instructed  to  find 

£rrob  :  barm-  •*      •^ 

iwndi8m?asai  of   ^8^^^^^  ^^^  defendant  on  the  counterclaim. 

?ountJrcia1m.      '^^^  motioH  was  overruled,  and  the  issues 

raised  submitted  to  the  jury.  Even  if  this 
were  erroneous,  there  was  no  prejudice,  for  that  nothing 
was  allowed  on  the  counterclaim.  The  court  told  the  jury 
in  the  twelfth  instruction: 


.      T 
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"If  you  have  found  for  the  plaintiff,  then  it  will  not  be 
necessary  for  you  to  consider  the  claim  of  defendant  upon 
his  counterclaim,  but  if  you  have  not  so  found,  then  you  will 
consider  the  claim  of  tho  defendant  upon  his  counter- 
claim." 

This  precluded  offsetting  damages,  if  any,  allowed  on 
the  petition,  against  damages,  if  any,  allowed  on  the  coun- 
terclaim, or  vice  versa,  and  exacted  finding  for  one  or  the 
other  only.  We  do  not  overlook  the  rule  that  to  submit  an 
issue  on  which  thei-e  is  no  evidence  ordinarily  is  error;  but 
where,  by  special  interrogatory  or  otherwise,  the  issue  ap- 
pears to  have  been  found  in  favor  of  the  party  complain- 
ing, all  inference  of  prejudice  is  avoided.  Here  the  finding 
against  defendant  on  the  counterclaim  obviated  any  prej- 
udice from  an  alleged  error  of  which  plaintiff  might  other- 
wise have  complained. 

III.  Exception  is  taken  to  the  eighth 
3.  iiiohwatr:         instruction  given,  which  is  as  follows: 

law   of   road :  " 

travoiinR  on  <*You  are  instructed  that  it  is  the  law 

left   sldo  not 

fa^^wftTi:"*"^  ""■  ^^  ^^'^^  s^«^*^  ^^^^  vehicles  meeting  each  oth- 
er on  the  public  road  shall  give  one  half  of 
the  same,  turning  to  the  right,  and  a  failure  in  this  regard 
shall  make  the  delinquent  liable  for  all  damages  resulting 
therefrom.  You  are  instructed  that  the  phrase  Vehicles 
meeting  each  other'  does  not  mean  merely  vehicles  passing 
each  other  while  going  in  opposite  directions,  but  it  implies 
a  coming  together  in  such  manner  that  there  would  be  an 
actual  collision  or  apparent  danger  of  one  if  they  should 
pursue  their  course  without  change  of  direction.  If  one 
pei-son  or  vehicle  travel  along  one  side  of  a  highway  and 
another  passes  along  the  other  side,  there  is  no  meeting 
within  the  meaning  of  the  statute  and  no  violation  of  its 
provisions,  and  that  would  be  true  even  though  each  per- 
son or  vehicle  would  be  on  the  left  side  of  the  highway. 
You  are  instructed  that  the  failure  of  one  party  to  give  one 
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half  of  the  road  hy  turning  to  the  right  in  meeting  a  vehi- 
cle only  renders  him  liable  for  damages  when  his  failure 
to  give  one  half  of  the  road  by  turning  to  the  right  is  the 
direct  and  proximate  cause  of  the  injury  or  damages  to 
the  other,  if  any.  In  other  words,  the  simple  fact  that 
a  man  drives  on  the  left-hand  side  of  the  road,  and  fails 
to  turn  out  to  the  right  upon  meeting  another  vehicle,  does 
not  render  him  liable  for  damages,  if  any,!  to  the  other  per- 
son, unless  his  failure  to  turn  out  was  the  direct  and  proxi- 
mate cause  of  the  injury  or  damage  to  the  other,  if  any.'* 

It  is  said  first  that  this  does  not  correctly  state  the 
rule  of  the  statute.  Section  1569,  Code,  1897,  declares  that 
"Persons  on  horseback  or  vehicles  meeting  each  other  on 
the  public  roads  shall  give  one  half  of  the  same,  turning 
to  the  right.  A  failure  in  this  r^ard  shall  make  the  de- 
linquent liable  for  all  damages  resulting  therefrom"  with 

penalty.    The  difference  between  this  and  the 
4.  HiQHWATsriaw  instruction  is  not  pointed  out  by  appellant, 

tion^ariseif*"       ®^^  ^^  ^^®  ^^  opiniou  that  the  point  is  not 

well  taken. 

Counsel  insist  that  the  phrase  "meeting  each  other*' 
was  not  correctly  defined.  Elliott,  in  his  work  on  Rotids 
and  Streets  {3d  EM,  Vol.  2,  Sec.  1080,  points,  out  that, 
"where  a  statute  i)rovides  t^at  travelers  shall  pass  to  the 
right  of  the  'center  of  the  road,'  the  center  of  the  wrought 
or  traveled  path  is  generally  meant."  The  statute  of  this 
state  was  so  construed  in  Riepe  v.  Elting,  89  Iowa  82,  where 
the  court,  speaking  through  Robinson,  J.,  said : 

"Our  attention  has  not  been  called  to  any  decision 
which  construes  a  statute  in  all  respects  like  that  of  this 
state,  but  we  may  well  consider  what  may  be  termed  the 
'common  law'  of  the  road,  and  decisions  construing  it,  and 
statutes  which  are  designed  to  regulate  and  make  safe,  and 
free  from  interruption,  travel  upon  public  ways.  The  terms 
'highway'  and  'road,'  as  used  in  the  statute  of  this  state, 
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include  bridges,  and  may  include  streets  of  towns.  Code 
Sections  45,  Subdiv.  5,  952,  953.  Bridges  need  not  he  more 
than  16  feet  in  width.  Code  Section  1001.  But  highways 
are  from  40  to  66  feet  in  width.  Code  Section  921.  The 
streets  of  a  town  may  be  much  wider.  The  appellant  con- 
tends that  he  was  entitled,  not  merely  to  one  half  of  the 
traveled  portion  of  the  traveled  highway,  but  to  one  half  of 
the  whole  of  it,  at  the  place  of  meeting.  The  language  of  the 
statutes  is  that  'persons  meeting  each  other  on  the  public 
highways  shall  give  one  half  of  the  same  by  turning  to  the 
right,^  and  we  are  of  the  opinion  that  in  a  proper  case  a 
person  so  meeting  another  would  be  entitled  to  one  half  of 
the  full  width  of  the  roadway.  We  are  not  prepared  to  say, 
however,  that  in  all  cases  where  two  persons  approach  each 
other  on  a  public  highway  with  the  intent  of  passing,  it 
is  the  duty  of  each  to  use  only  that  part  of  it  which  is  on 
his  right  of  the  center,  and  that,  if  either  should  pass  the 
other  on  the  left  of  such  line,  he  would  violate  and  thus 
incur  the  penalty  of  the  statute.  It  is  only  when  one  meets 
another  that  he  is  required  to  turn  to  the  right.  He  has 
the  right  to  use  any  part  of  the  highway  which  is  unoc- 
cupied, and  which  is  not  desired  for  the  use  of  another. 
•  *  *  As  used  in  the  statute  under  consideration,  the 
phrase  'persons  meeting  each  other'  does  not  mean  merely 
persons  passing  each  other  while  going  in  opposite  direc- 
tions, but  it  implies  a  coming  together  in  such  manner  that 
there  would  be  an  actual  collision,  or  an  apparent  danger, 
of  one,  if  they  should  pursue  their  course  without  change  of 
direction.  If  one  person  travel  along  one  side  of  a  highway, 
and  another  passes  along  the  other,  there  is  no  'meeting,' 
within  the  meaning  of  the  statute,  and  no  violation  of  ita 
provisions,  and  that  would  be  ti.*e  even  though  each  per- 
son should  be  on  the  left  side  of  tlie  highway.  To  h6ld 
otherwise  would  be  to  ignore  the  evident  purpose  of  the 
statute.    Although  a  violation  of  it  is  made  a  criminal  of- 
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fense,  yet  no  prosecution  can  be  instituted  except  on  the 
complaint  of  the  person  wronged.  But  a  person  is  not 
wronged  unless  his  right  to  use  the  highway  is  in  some  way 
interfered  with  by  another.  All  persons  have  the  right  to 
use  public  highways  in  a  lawful  manner  for  lawful  pur- 
poses, but  a  person  not  desiring  a  given  part  of  a  highway 
for  his  own  use  cannot  prevent  others  from  making  a 
proper  use  of  it.  *  *  *  The  general  rule  seems  to  be 
that,  where  a  collision  occurs  between  the  horse  or  vehicle 
of  a  person  on  the  wrong  side  of  the  road  and  that  of  a  per- 
son coming  toward  him,  the  presumption  is  that  it  was 
caused  by  the  negligence  of  the  person  who  was  on  the 
wrong  side  of  the  road,  but  that  his  presence  on  that  side 
may  be  explained  and  justified." 

See  2  Elliott  on  Roads  and  Streets  (3d  Ed.),  Sec.  1082. 
One  mav  travel  in  the  middle  or  on  either  side  of  the  trav- 
eled  way,  where  no  other  person  is  passing  or  about  to  pass 
in  the  opposite  direction.  It  is  only  upon  meeting  another 
that  the  law  of  the  road  is  invoked,  and  this  is  precisely 
what  the  instruction  very  clearly  states,  together  with  a 
definition  of  meeting  in  harmony  with  opinion  in  Ricpe  v, 
Elting,  supra.  The  instruction  was  not  as  specific  as  it 
might  have  been,  and  the  law  as  stated  might  well  have 
been  applied  to  the  facts.  Had  this  been  done,  the  court 
must  have  said  that,  if  the  defendant,  after  turning  the 
corner  toward  the  north,  swung  his  car  over  to  the  west 
«kle  of  highway,  and  then  in  the  traveled  way  near  its  cen- 
ter, and  thereafter  turned  to  the  left  on  the  left  half  of  the 
traveled  way  and  toward  plaintiff's  car,  instead  of  on  the 
right  half  of  such  way,  and,  in  consequence  of  so  doing, 
collided  with  plaintiff's  car,  then  he  would  be  liable,  unless 
some  negligence  on  the  part  of  plaintiff  contributed  thereto. 
On  the  other  hand,  if  the  defendant,  in  turning  to  the  north, 
swung  his  automobile  to  the  left  side  of  the  highway,  and, 
owing  to  the  proximity  of  plaintiff's  car  in  the  traveled 
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way  and  its  speed,  proceeded  north  along  the  west  side  of 
,the  highway  on  the  grass,  and  when  so  moving,  about  50  feet 
south  of  where  plaintiff's  car  was  coming,  the  latter  swerved 
to  the  right  out  of  the  traveled  way  toward  defendant's 
car  and  a  collision  resulted,  it  was  for  the  jury  to  say 
whether,  in  view  of  the  situation,  plaintiff  acted  as  an  ordi- 
narily prudent  and  careful  person  in  changing  the  course 
of  his  car  toward  that  of  defendant,  Instead  of  continuing 
on  in  the  traveled  way,  and  if  he  did  not,  then  he  was  neg- 
ligent, notwithstanding  the  fact  that  defendant  was  driving 
along  the  left  side  of  the  traveled  way.  Whether  defend- 
ant was  negligent  in  being  where  he  was,  necessarily  de- 
pended on  whether,  in  turning  so  as  to  swing  his  car  near 
the  west  side  o,f  the  highway,  and  continuing  there,  in  view 
of  the  situation,  he  acted  with  reasonable  care.  But  no  such 
instruction  was  requested,  and,  as  that  given  was  correct 
in  the  abstract,  and  as  it  could  readily  have  been  applied 
In'  the  jury,  there  was  no  reversible  error. 

IV.  Appellant  complains  of  the  court's 
5.  Highways:         refusal  to  give  seven  different  instructions 

law   of   road : 

driving?  on  requested.    It  is  unne<*essarv  to  set  them  out. 

wronjf  sido :  * 

dog''of°proof"'"'  The  first  and  fourth  of  these  instructions 

directed  a  finding  for  plaintiff,  though,  as 
seen,  the  evidence  was  such  as  to  carrv  the  issues  to  the 
jury.  The  sixth  instruction  was  incorrect  in  saying  that  the 
l)urden  of  proof  was  on  defendant  to  show  that  the  col- 
lision was  not  the  result  of  negligence  on  his  part  The 
burden  of  proof  does  not  shift,  but  continued  on  plaintiff, 
regardless  of  whether  any  presumption  arose  against  him. 

The     third     instruction,    saying   that    pre- 

^'  fum^nonBi  ^^'''    sumption  of  negligence  arose  from  the  fact 

inf  oruift-''^'"  that   defendant   was    driving    his    car    on 

the  wrong  side  of  the  highway,  would 
be  correct  in  some  circumstances,  but,  without  quali- 
fication in  this  case,  was  rightly  refused.    In  the  first  place. 
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if  defendant  was  proceeding  north  on  the  grass  and  awaj 
from  the  traveled  way,  and  tlie  plaintiff  was  proceeding 
along  the  traveled  way,  and  if,  had  he  continued  in  his 
course,  he  w^onld  not  have  been  interfered  with,  then  it  could 
not  well  be  said,  as  a  matter  of  law,  that  defendant  should 
be  presumed  to  have  been  negligent.  Negligence  is  a  rela- 
tive term,  and  as,  in  such  circumstances,  plaintiff  would 
have  been  given  the  entire  traveled  way,  there  could  not 
well  have  been,  in  doing  what  he  did,  a  violation  by  him 
of  the  law  of  the  road.  Moreover,  whether  defendant,  in 
view  of  the  proximity  and  speed  of  plaintiff's  car,  acted  as 
an  ordinarily  jirudeut  person  in  handling  his  car,  was  a  fair 
que«tion  for  the  jury.  There  was  no  error  in  refusing  the 
instruction.  Had  the  instruction  been  limited  to  the  sit- 
uation a3  testified  to  by  plaintiff,  and  had  the  instruction 
directed  the  jury  that  if  defendant,  after  reaching  the 
traveled  way,  turned  to  the  left  of  the  center  thereof,  he 
would  be  presumed  to  have  been    negligent,    it    doubtless 

would   have   been   given.     The   second   and 
fifth    instrucUons   requested   were   included 

7-  Tbial:    In- 

Btructipns:  aiK^    iu  the  eighth  instruction  given.     Had  the 

plioability  to  .  ^  " 

tomobUe  acci-      Seventh   instruction  requested   been   limited 
^^°*-  to  the  situation  as  testified  to  by  the  plain- 

tiff, it  might  well  have  been  given;  for,  if 
the  parties  were  moving  in  opposite  directions  on  the  trav- 
eled way  toward  each  other,  each  might  have  assumed  that 
the  other  would  yield  half  the  way,  but  if  defendant  was 
moving  directly  nprth  on  the  grass  near  the  west  line,  then 
plaintiff  had  no  right  to  assume  that  he  would  do  what 
defendant  was  evidently  not  about  to  do — i.  e.,  pass  to  his 
right.  As  none  of  the  instructions  requested  correctly 
stated  the  law  as  applicable  to  the  facts  of  the  case,  all 
were  rightly  refused.  Inasmuch  as  nothing  was  allowed 
defendant,  and  he  has  not  appealed,  alleged  errors  in  In- 
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structions  2  and  15,  as  these  related  to  issues  raised  bv  the 
counterchiim  only,  need  not  be  considered. 

It  is  said  that  the  sixth  instruction  was  erroneous,  in 
that  it  did  not  advise  the  jury  that  a  prima-facie  case  had 
been  made  out  for  plaintiff.  The  instruction  was  good  as 
far  as  it  went,  and  the  law  on  the  matter  omitted  was  ac- 
curately stated  in  the  eighth  instruction.  The  evidence  was 
such  as  to  have  rightly  carried  the  issues  to  the  jury,  and 
the  judgment  is — Affirmed. 

Gaynor,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


Mrs.  Ray  Biggs,  Appellee,,  v.  W.  B.  Carter,  Appellant. 

BILLS    AND    NOTES:    Bona   Fide    Pnrchaser — Presumption.     One 

1  who  has  possession  of  a  note  .under  indorsement  to  him  is  pre- 
sumed to  be  a.  holder  in  good  faith  and  without  notice,  until 
evidence  appears  that  in  some  manner  taints  the  note  or  shows 
that  it  was  wrongfully  put  into  circulation. 

CONVERSION:     Ni^ture  and  Qrounds  of-;-Purcha8e  of  Property  not 

2  Paid  For.  One  who  purchases  property  may  not  be  charged 
with  conversion  simply  because  his  vendor  has  not  paid  therefor. 

PLEADING:     Issue,  Proof  and  Variance — EVldence  to  Conform  to 

3  Pleading.  One  may  not  base  his  claim  for  a  recovery  against 
defendant  on  the  plea  that  he  had  loaned  certain  property  to 
another,  and  that  such  other  had  wrongfully  sold  the  property 
to  defendant,  who  converted  the  same  to  his  own  use,  and  subse- 
quently claim  a  recovery  on  the  theory  that,  even  though  he 
had  sold  the  property  to  such  other  person,  the  defendant  was 
liable  because  such  other  person  had  not  paid  plaintiff. 

APPEAL  AND  EBBOB:     Beview — Exclusion  of  Testimony — ^Neces- 

4  sity  to  Show  Prejudice.  Error  may  not  be  predicated  on  the  ex- 
clusion of  testimony,  unless  the  record,  in  some  affirmative 
manner,  shows  the  nature  and  effect  thereof. 

WITNESSES:    Competency — Transaction   With   Deceased^ Assignee 

5  of  Deceased.  An  assignee  of  a  note,  plaintiff  in  an  action 
against  the  maker  thereof,  is  a  competent  witness  to  personal 
transactions  with  the  deceased  payee  of  the  note. 
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Appeal  from  Woodbury  District  Court. — W.  G.  Sears, 

Judge. 

Wednesday^  February  14,  1917. 

Action  on  promissory  note.  Opinion  states  the  facts. 
Both  parties  appeal.  Affirmed  on  defendant's  appeaL 
Modified  and  remanded  on  plaintiff's  appeal. 

C.  N.  Jepson  and  J.  F.  Stecker,  for  appellant. 

C.  B,  Jones,  for  appellee. 

Gaynor,  0.  J. — Plaintiff  brines  this  ac- 

flde ^purchMcr  •    *^^°  upon  a  certain  written  instrument,  in 
presumption.       words  and  figures  as  follows: 

«f400.  Sioux  City,  Iowa,  July  19,  1913. 

"On  demand,  after  date  hereof,  for  value  received,  I 
promise  to  pay  Mrs.  Flora  Freeman,  or  order,  four  hundred 
dollars,  with  interest  thereon  at  the  rate  of  eight  per  cent 
per  annum,  payable  annually  from  date." 

There  are  other  provisions  in  the  note  which  are  not 
material  to  this  controversy.  On  the  back  of  the  note  was 
endorsed,  "Pay  to  the  order  of  Mrs.  Ray  Biggs,"  signed 
"Mrs.  Flora  Freeman."  Plaintiff  alleges  that  she  is  the 
owner  of  said  note,  and  that  she  made  demand  for  payment 
and  was  refused.     She  asks  judgment  for  f400,  with  interest. 

Defendant's  answer  was  divided  into  three  counts.  In 
the  first  count  he  admitted  the  execution  of  the  note;  de- 
nied that  it  had  been  endorsed  to  the  plaintiff  and  denied 
she  was  the  owner  of  it;  denied  that  the  endorsement  on 
the  back  was  made  by  Mrs.  Flora  Freeman;  denied  that 
plaintiff  is  a  bona  fide  owner  of  said  note  in  due  course; 
and  denied  that  there  was  any  consideration  for  the  trans- 
fer of  the  note,  or  its  endorsement  to  the  plaintiff.  In 
Count  2,  the  defendant  alleged  that,  prior  to  the  execution 
of  the  note,  he  delivered  to  Mrs.  Flora  Freeman,  the  payee 
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in  the  note,  a  pair  of  diamond  earrings  of  the  value  of 
$200;  that,  at  the  time  they  were  delivered  to  her,  it  was 
understood  and  agreed  that  they  were  to  be  returned  to  the 
defendant;  that  they  were  never  returned;  and  that  there- 
after they  were  taken  by  the  plaintiff  and  wrongfully  con- 
verted to  her  own  use.  There  are  further  allegations,  to 
the  effect  that,  before  the  death  of  Mrs.  Freeman,  she  en- 
dorsed the  note  in  suit  to  one  E.  P.  App,  and  turned  over 
to  him  the  diamond  earrings;  that  App  presented  the  note  to 
defendant  for  payment;  that  defendant  agreed  to  pay  the 
note,  but  demanded  the  return  of  the  earrings,  or  their 
value;  that  App  agreed  with  the  plaintiff  that  he  would 
return  the  earrings  at  the  time  of  the  payment  of  the  note 
by  the  defendant;  that  these  earrings  are  now  in  the  pos- 
session of  the  plaintiff',  and  he  asks  that  the  value  of  said 
earrings  be  offset  against  the  note. 

In  the  third  count  of  the  answer,  defendant  recapit- 
ulates the  matters  set  out  in  the  second  count,  and  says  that 
he  is  the  owner  of  the  pair  of  earrings  therein  referred  to ; 
that  the  plaintiff,  on  or  about  the  1st  of  May,  1903,  wrong- 
fully took  and  (ronverted  the  same  to  her  own  use  and 
benefit,  and  has  refused,  and  still  refuses,  to  return  the 
same  to  the  defendant,  or  to  account  to  him  for  their  value. 

Plaintiff,  for  reply,  denies  the  matters  alle'^ed  in  the 
counterclaim,  and  states  that  she  had  no  knowledge  or  in- 
formation as  to  any  agreement  between  the  defendant  and 
Mrs.  Flora  Freeman  touching  the  diamond  earrings  re- 
ferred to  in  defendant's  answer;  denies  that  she  evef  had 
in  her  possession  any  pair  of  diamond  earrings,  the  prop- 
erty of  this  defendant,  or  that  she  wrongfully  took  and  con- 
verted any  proj>erty  of  this  defendant  to  her  owti  use. 

Upon  the  issues  thu«  tendered,  the  cause  was  tried  to 
a  jury,  and  a  verdict  returned  for  the  plaintiff  for  the  face 
of  the  note,  without  allowing  any  interest  thereon.    Both 


Feb.  1917]  Biggs  v.  Carter.  287 

parties  appeal.     Defendant,  having  appealed  first,  will  be 
treated  as  appellant  in  this  cause. 

The  defendant  first  comjilains  that  the  court  erred  in 
giving  Paragraph  4  of  its  instructions,  for  the  reason  that 
it  is  assumptive,  and  in  effect  directs  a  verdict  for  the 
appellee.  The  instruction  complained  of  treated  only  of 
I)laintiff's  right  to  recover  upon  the  note,  and  told  the  jury 
that  the  undisputed  evidence  and  the  admissions  of  the 
plaintiff  showed  that  Carter  executed  and  delivered  the 
note  to  Mrs.  Flora  Freeman;  that  thereafter  the  note  was 
endorsed  by  Mrs.  Freeman  to  the  plaintiff;  that  the  plaintiff 
is  now  the  owner  and  holder  thereof,  and  is  entitled  to  judg- 
ment against  the  defendant  for  the  amount  due  upon  the 
note,  with  interest,  as  provided  in  the  note,  unless  the  de- 
fendant is  entitled  to  an  offset  against  that  sum  on  account 
of  the  allegations  set  out  in  the  counterclaim.  This  instruc- 
tion was  clearly  correct.  The  defendant  admitted  the  exe- 
cution of  the  note.  The  note  was  in  the  possession  of  the 
plaintiff,  bearing  upon  the  back  of  it  the  endorsement  of  the 
payee,  as  follows:  "Pay  to  the  order  of  Mrs.  Ray  Biggs." 
The  testimony  of  the  plaintiff  showed  that  this  endorsement 
was  made  by  Mrs.  Flora  Freeman,  and  the  note  delivered 
to  plaintiff.  The  delivery  of  the  note  was  also  proven  by 
another  witness.  The  endorsement  on  the  back  of  the  note 
was  proven  to  be  in  the  handwriting  of  Mrs.  Freeman.  The 
note  was  in  the  possession  of  the  plaintiff  at  the  time  the 
snit  was  commenced,  and  was  produced  by  her  upon  the 
trial.  The  record  presented  no  question  of  fact  for  the 
jury  upon  this  issue. 

As  said  in  COx  v.  Cline,  139  Iowa  128 :  / 

"The  mere  possession  of  the  note  by  the  plaintiff  raises 
a  presumption,  without  other  evidence,  that  he  is  a  holder 
in  good  faith,  and  it  is  not  until  it  has  been  shown  by 
appropriate  evidence  that  the  instrument  was  procured  and 
pnt  in  circulation  by  fraud,  that  any  burden  is  cast  upon 
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him  to  explain  Jiis  possession,  and  give  affirmative  evidence 
that  he  acquired  title  in  due  course  of  business  and  without 
notice  of  the  fraud." 

This  note  was  not  tainted  by  fraud  in  its  inception, 
nor  is  there  any  pretense  in  the  evidence  that  it  was  fraud- 
ulently^ put  into  circulation.  Until  there  is  some  evidence 
which  taints  the  note,  or  shows  that  it  was  wrongfully  put 
into  circulation,  there  is  no  obligation  on  the  plaintiff  to 
assume  the  burden  of  showing  that  he  is  a  holder  in  good 
faith  and  without  notice. 

There  is  some  evidence  in  the  record  that,  prior  to  the 
time  it  was  negotiated  to  the  plaintiff  by  Mrs.  Freeman, 
there  was  an  endorsement  on  the  back  of  the  note,  "Pay  to 
the  order  of  E.  P.  App."  The  evidence  does  not  show  that 
this  endorsement  was  put  on  there  by  authority  of  Mrs.  Free- 
man, nor  does  it  show  that  the  endorsement  was  in  her 
handwriting.  In  fact,  it  does  not  show  by  whom  this  en- 
dorsement was  placed  on  the  back  of  this  note.  It  appears 
that,  prior  to  the  time  it  passed  into  the  hands  of  the 
plaintiff,  it  was  in  the  possession  of  App.  There  is  no  evi- 
dence how  App  got  possession  of  it,  or  why  he  had  pos- 
session of  it.  There  is  no  evidence  that  Mrs.  Freeman  de- 
livered it  to  him,  or  authorized  it  to  be  delivered  to  him. 

Criss,  who  at  one  time  had  possession  of  this  note  as 
bailee  for  Mrs.  Freeman,  testified  that  Mrs.  Freeman  de- 
livered the  note  to  him  for  safe  keeping,  with  other  prop- 
erty; that  she  gave  it  to  him  for  safe  keeping  only;  that 
she  never  told  him  to  turn  it  over  to  any  person,  and  he 
does  not  know  by  what  authority  App  had  possession. 
Criss  testifies: 

"When  Mrs.  Freeman  first  turned  the  property  over  to 
me,  she  said  she  wanted  me  to  keep  it  for  her.  She  after- 
wards told  me  to  turn  it  over  to  Mrs.  Biggs.  (This  prop- 
ertv  included  the  note  in  suit.)  She  never  told  me  to  turn 
it  over  to  any  other  person,  or  any  portion  of  it;  that  if  I 
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turned  the  Carter  note  over  to  Mr.  App,  I  did  it  without 
anj  direction." 

It  appears  that  this  note,  after  it  was  seen  in  the  pos- 
session of  App,  came  back  into  the  possession  of  Mrs.  Free- 
man ;  that  she  erased  the  endorsement  to  App^  and  endorsed 
it  over  to  this  plaintiff  and  delivered  it  to  her.  App  was  not 
a  witness  in  this  case,  and  his  possession  of  the  note  is  not 
explained. 

There  was  no  error  in  the  court's  directing  the  jury, 
under  the  record  here  made,  that  the  plaintiff  was  entitled 
to  recover  the  fuH  amount  of  the  note,  less  any  amount 
which  they  should  allow  defendant  on  his  counterclaim. 

It  is  next  contended  that  the  court 
2.  contkrsion:      erred  in  giving  the  sixth  paragraph  of  its 

nalure  and  o  o  r         o      r 

^chSeof'        instruction.     This  paragraph  said,  in   sub- 

*nf  you  find  that  the  defendant  did  not 
loan  to  Mrs.  Freeman  the  pair  of  diamond  earrings  in  con- 
troversy, but  that  he  sold  and  delivered  the  same  to  her, 
and  that  she  was  to  pay  for  them  at  a  later  date,  then  you 
will  consider  that,  upon  the  sale  and  delivery  to  her  of  the 
earrings,  she  (Mrs.  Freeman)  became  the  absolute  and  un- 
qualified owner  of  them,  and  could  dispose  of  them  in  any 
manner  she  chose,  and  pass  title  thereto,  and  said  title 
would  not  be  subject  to  any  claim  that  the  defendant  might 
hold  against  same.'^ 

That  is,  that,  the  title  having  passed  to  Mrs.  Freeman, 
and  she  having  passed  it  to  the  plaintiff,  there  was  no  con* 
version  on  the  part  of  the  plaintiff  for  which  the  defendant 
conld  hold  the  plaintiff  in  this  suit.  This  is  clearly  right, 
under  the  issues  tendered.  The  theory  of  the  defendant  was 
that  he  had  loaned  the  earrings  to  Mrs.  Freeman ;  that  Mrs. 
Freeman  agreed  to  return  them;  that  she  failed  to  do  so; 
that  the  earrings  remained  the  property  of  the  defendant; 
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and  that  plaintiff  wrongfully  converted  them.  If  Mrs. 
Freeman  purchased  the  earrings,  she  became  the  owner,  and, 
as  such,  could  pass  title  to  the  plaintiff.  The  title  so  passed 
would  not  be  affected  by  the  fact  that  Mrs.  Freeman  had  not 
paid  for  them,  and  plaintiff  could  not  be  charged  as  for 
conversion. 

The  answer  presented  the  theory  that  there  was  a 
wrongful  conversion  of  the  earrings  by  the  plaintiff.  De- 
fendant asked  that  this  value  be  offset  against  plaintiff's 
claim. 

The  second  count  was  based  upon  the  same  theory  of  a 
conversion  by  the  plaintiff.  It  asks  the  fair  and  reasonable 
value  of  the  earrings  so  converted  by  the  plaintiff.  Both 
counts  are  based  on  the  alleged  wrongful  act  of  the  plaintiff 
in  converting  the  earrings,  on  the  theory  that  defendant 
was  the  owner. 

The  fifth  instruction  presented  to  the  jury  the  thought 
that,  if  the  defendant  loaned  the  diamond  earrings  to  Mrs. 
Freeman,  with  an  oral  understanding  that  the  same  should 
be  returned  to  him  on  demand,  then  Mrs.  Freeman  acquired 
no  title  to  the  jjroperty,  and  if  she  turned  them  over  to  the 
plaintiff,  the  plaintiff  acquired  no  title,  and  if  she  refused 
to  return  them  on  demand,  she  was  guilty  of  conversion, 
and,  in  that  event,  the  defendant  would  be  entitled  to  off- 
set against  the  amount  due  upon  the  note,  the  value  of  the 
earrings  so  converted.  The  defendant  undertook  to  offset 
the  value  of  the  earrings,  on  the  theory  that  he  had  loaned 
them  to  Mrs.  Fi-eeman;  that  they  were  his  earrings;  that 
the  plaintiff  wrongfully  converted  them.  On  this  claim  he 
must  stand  or  fall. 

The  theorv  now  upon  which  it  is  claimed 
sne,  proof  ami     ti^^t  the  coui't  eri-ed  in  this  instruction  is 

variance :  t'vi- 

fom%i%ka'd-     "<^*  *^"^  presented  by  the  pleading.    The  the- 
*"*  ory  now  is  that,  even  if  he  did  not  loan  the 
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earringB  to  Mrs.  Freeman,  but  sold  them  outright  to  Mrn. 
Freeman,  and  Mrs.  Freeman  passed  tliem  on  to  the  phiin- 
tiflf,  the  plaintiff  is  liable  as  for  a  wrongful  conversion, 
simply  because  they  were  not  paid  for.  This  theory  can- 
not be  tortured  out  of  the  pleading,  and  would  not  lie  sound 
if  it  could.  The  court  was  justified  in  following  the  plead- 
ing, and  submitting  the  case  to  the  jury.  The  jury  was 
jnstifled  in  rejecting  defendant's  theory.  There  was  evi- 
dence tending  to  show  a  loan,  and  evidence  tending  to  show 
a  sale. 

The  sixth  instruction  differentiated  the  rights  of  the 
defendant  in  the  event  that  he  loaned  the  earrings  to  Mrs. 
Freeman,  and  the  rights  of  the  defendant  in  the  property 
in  the  event  that  he  sold  them  to  Mrs.  Freeman.  In  one 
ease,  he  would  retain  title  to  the  proj>erty ;  in  the  other,  the 
title  would  pass  to  Mrs.  Freeman.  In  one  case,  there  might 
be  a  conversion  and  liability;  in  the  other,  there  could  not. 
One  cannot  be  said  to  have  wrongfully  converted  prop- 
erty purchased  by  him  from  the  owner  simply  because  the 
property  had  not  been  paid  for. 

The  third  complaint  is  of  the  action  of 
4.  appkal  and        the  court  in  refusing  evidence  offered  bv  the 

ERROR :  review  :  *=* 

exclusion  of  tea-   defendant.     The   record   does   not   disclose 

tlmony :  neces- 

prejudicl!'**''       ^'1*^^  t^^  ^^^^^  would  have  lieen  if  it  had 

been  permitted  to  go  into  the  record.  There 
is  nothing  in  the  record  to  indicate  that  it  would  be  favor- 
able to  appellant.  Further  than  that,  the  rejected  evidence 
called  for  conversations  between  App  and  defendant.  It 
is  true  that  it  is  claimed  that  these  conversations  occurred 
at  the  time  when  App  had  the  note  in  his  possession,  and 
called  for  a  disclosure  of  some  arrangement  made  between 
App  and  the  defendant  touching  the  payment  of  the  note. 
We  are  not  able  to  say  affirmatively  from  this  record  that 
any  error  was  committed  in  the  rejection  of  this  testimony. 


292  BiGos  V.  Carter.  [179  Iowa 

without  some  disclosure  as  to  what  that  evidence  would  be 
if  admitted. 

See  Arnold  v.  Livingstone,  155  Iowa  601,  in  which  it  is 
said: 

"There  is  nothing  in  any  of  the  questions  which  brings 
before  us  the  particular  matter  attempted  to  be  proved. 
•  •  •  ^Ye  have  repeatedly  held  that  we  will  not  re- 
verse a  case  upon  such  rulings  as  are  here  shown,  unless  it 
be  made  to  appear,  in  some  manner,  what  the  answer  of  the 
witness  would  have  been." 

Distinguishing  this  rule,  see  American  Express  Com- 
pany V.  Des  Moines  National  Bank,  111  Iowa  478. 

There  are  othjer  complaints,  but  they  are  disposed  of 
in  what  we  have  already  said. 

It  may  be  said  here  that  the  plaintiff 
6.  witnekseb:        was  a  proper  witness  in  her  own  behalf,  and 

competency  :•  '^      '  ' 

wfth* deceased  •  ^^^^^  testify  to  personal  transactions  be- 
ceaseSr  **'  ^*^  tweeu  herself  and  the  deceased.  Such  tes- 
timony would  not  be  in  violation  of  the  pro- 
visions of  Section  4604  of  the  Code  of  1897,  for  the  reason 
that  the  action  is  not  against  her  executor,  administrator, 
heir  at  law,  next  of  kin,  assignee,  legatee,  devisee  or  sur- 
vivor. We  find  no  reversible  error  in  the  record,  and  the 
cause  is  affirmed  on  defendant's  appeal. 

On  plaintiff's  appeal,  we  are  of  the  opinion  that  plain- 
tiff's motion  to  have  the  verdict  amended  so  as  to  include 
interest  provided  for  in  the  note,  should  have  been  sub- 
tained,  and  on  plaintiff's  appeal  the  cause  is  remanded,  with 
directions  to  the  court  to  add  the  interest  provided  for  in 
the  note  to  the  amount  of  the  verdict,  and  to  enter  judg- 
ment accordingly.  Modified  and  remanded  on  plaintiff's 
appeal. 

Ladd,  Evans  and  Salinger^  JJ,,  concur. 
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Halvor  Halvorson,  Appellee,  v.  Dennis  Mullin  et  al., 

Appellants. 

I>E£D8:  Construction — ^When  Title  Passes — ^Blank  as  To  Grantee— 
1  Breach  of  Warranty — Liens.  A  warranty  deed,  blank  as  to 
grantee,  executed  and  delivered  on  receipt  by  grantor  of  full 
consideration  for  the  land  conveyed,  divests  grantor  of  all  title, 
and  precludes  subsequently  attaching  liens  from  working  a 
breach  of  grantor's  warranty. 

PRINCIPLE  APPLIED:  Mullin  and  Lockband  traded  lands. 
Liockband's  land  wajs  full  consideration  for  Mullin's  lands.  The 
parties  executed  and  delivered  their  respectiv^e  deeds,  the  namje 
of  grantee  being  blank  in  Mullin's  deed  to  Lockband.  A  few 
months  later,  certain  special  assessments  became  liens  on  the 
land  conveyed  by  Mullin.  The  grantee's  name  had  not  yet 
been  inserted  in  the  deed.  A  few  months  still  later,  Lockband 
conveyed  the  land  received  from  Mullin  to  one  Halvorson,  by 
inserting  Halvorson's  name  in  the  old  deed  from  Mullin.  Held, 
when  Halvorson's  name  was  inserted  in  the  deed,  it  instantly 
related  back  to  the  date  of  the  original  delivery  by  Mullin,  and 
the  intervening  liens  did  not  constitute  a  breach  of  Mullin's 
warranty. 

lIOBTOAaES :  Transfer  of  Property — Trading  ' ' Equity  For  Equity'  * 
'  2  — ^Assumption  of  Mortgage  Debt — ^Mortgage  as  Part  Consideration. 
A  trade  of  property  strictly  "equity  for  equity"  imposes  no 
obligation  on  a  grantee  to  pay  a  mortgage  on  the  property  re- 
ceived.  To  impose  such  obligation,  it  must  appear  that  the 
grantee  retained  the  amount  of  the  mortgage  as  part  of  the 
consideration  which  he  was  to  pay  for  the  property. 

MOBTGAGES:     Equity — definition.       An    "equity"    in   property    is 

3  the  surplus  of  value  which  may  remain  after  tlie  property  haa 
been  disposed  of  for  the  satisfaction  of  liens. 

MOBTGAGES:     Transfer  of  Property — Assumption  of  Mortgage  Debt 

4  — Transferee  in  Blank.  Even  though  one  receiving  a  convey- 
ance of  land  through  a  deed,  blank  as  to  grantee,  might  be 
obligated  to  pay  the  amount  of  a  mortgage  on  the  property  as 
part  of  the  consideration  he  was  to  pay,  yet  this  obligation  is 
not  passed  on  to  a  subsequent  grantee,  to  whom  the  property 
is  conveyed  by  the  former  unnamed  grantee  by  the  expedient 
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of  filling  in  the  name  of  such  subsequent  purchaser  in  the  deed 
as  gnantee,  (a)  unless  said  deed  by  its  terms  imposed  such 
obligation,  or  (b)  unless  it  is  shown  that  *he  payment  of  such 
mortgage  debt  was  part  of  the  considera^on  whkh  said  sub- 
sequent purchaser  was  to  pay. 

TAXATION:  Lien  and  Priority — Acts  Necessary  to  Constitute  Lien 
6  — Municipal  Special  Assessments.  The  filing  with  the  county  aud- 
itor of  the  notices  and  certificates  relative  to  the  proposing,  and 
due  and  final  authorization,  of  street  improvements,  is  the  ex- 
elusive  method,  as  between  vendor  and  vendee,  for  making  as- 
sessments for  such  improvements,  liens  upon  th6  lands.  It 
follows  that  assessments  which  find  their  way  into  the  regular 
tax  lists,  without  such  filing^  are  not  liens.  (Section  816,  Code* 
1897.) 

TAXATION:     Lien  and  Priority— Failure  to  Comply  With  Statutes — 

6  Municipal  Special  Assessments.  Principle  recognized  that  tax- 
es or  special  assessments  do  not  become  liens  on  real  estate  in 
the  absence  of  strict  compliance  with  statutes  providing  for  a 
lien. 

TAXATION:     Sale  of  Land— Non-Lienable  Quality  of  Tax  As  Af- 

7  fecting  Eight  to  Sell.  Principle  recognized  that  the  right  of 
the  public  authorities  to  sell  real  estate  for  the  nonpayment 
of  taxes  or  assessments  may  exist,  even  though  such  taxes  or 
assessments  are  not  liens  upon  the  lands  as  between  a  vendor 
and  vendee. 

Appeal  from  Taylor  District  Court. — IT.  K.  Evans^  Judge. 

Wednesday,  FKBRrAUY  1(5,  IDIO. 

Supplemental  Opinion,  Wednesday,  FEBRUAaY  14,  1917. 

Action  for  breach  of  warranty,  in  which  defendants 
interposed  a  counterclaim  praying  recovery  of  an  amount 
paid  by  them  to  discharge  the  remainder  of  a  foreclosure 
decree  not  satisfied  by  the  sale  of  the  mortgaged  land.  On 
hearing,  judgment  was  entered  for  plaintilf  as  i)rayed,  and 
the  counterclaim  dismissed.  Tlie  defendants  appeal. — Af- 
firmed in  part  and  Reversed  in  part. 

W.  M.  Jackson  and  G.  B.  Haddock  for  api)ellants. 
Henry  d  Henry  and  J.  R.  Plummcr,  for  appellee. 


Feb.  1917]  Halvorson  v.  Mullin.  295 

Ladd,  J. — On  aud  prior  to  March  16,  1910,  defendants 
owned  Lot  3  of  Everett's  Subdivision  1  of  the  official  plat 
of  NW14  NW14  Section  4,  in  Township  78  North,  of  Range 
24  West  of  the  5tli  P.  M.,  in  Des  Moines;  and  one  Erne) 
I-ockband  owned  the  SSE14  of  Section  24  and  the  NE^/4  of 
Sort  Ion  25,  in  Township  28  North,  of  Range  28,  in  Gay 
County,  Kansas.  They  negotiated  an  exchange  through 
agents,  one  I^ice  acting  for  the  MulJins,  and  the  Wilson 
Laud  &  Jauxu  Company  for  Lookband,  and  consuuiraated 
Ihe  snnie,  Lockband  conveying  the  Kansas  land,  estimated 
to  be  worth  $8,000,  to  defendants,  subject  to  a  |2,000  mort- 
gage, and  defetidants  signed  deeds  to  the  property  in  Dea 
Moines,  valued  at  |12,000,  witli  Avarranties  "excepting  two 
mortgages  of  1 1,500  each  and  1909  taxes  and  mortgage  to 
(irant  McPherrin  of  |2,500,  with  8  i)er  cent  interest/' 
When  signed  by  defendants  and  their  wives,  the  exception 
was  followed  by  tlie  words,  "which  second  party  assumes 
and  agrees  to  pay,"  but  the  agent  of  Lockband  objected; 
and,  after  John  Mullin  had  obtained  the  consent  of  Dennis 
Mullin  over  the  telephone,  as  he  pretended,  John  struck 
this  rlansc  out,  and  delivered  the  deed  to  said  agent  and 
received  thjit  to  the  Kansas  land.  It  turned  out  that  Den- 
nis Mullin  knew  nothing  of  such  change  and  never  con- 
MMited  thereto. 

I.  Such  ai'e  the  facts,  and  the  first  in- 

^'  itrwrionTwhi-n  quiry  is  whether  plaintitf  is  entitled  to  re- 

iiiank  a«  to  '       covcr  the  auiouuts  paid  by  him  in  redeem- 

of  wnrraiiiy:      uig  froui  the  Sale  covcmig  the  i)avmg,  curb 

and  gutter  assessments.  When  these  im- 
provements were  uuide  does  not  appear  from  the  record,  nor 
is  it  shown  when  tliey  first  became  a  lien  on  the  property. 
This  happened  when  the  city  clerk  filed  with  the  county  aud- 
itor "a  written  or  printed  copy  of  the  notice  of  the  resolu- 
tion provided  for  [of  necessity],  with  a  true  copy  of  the 
proof  of  publication  thereof,  together  with  a  certificate  of 
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the  clerk  that  ed  ordinance  or  resolution  has  been  adopted 
directing  the  making  or  reconstruction  of  said  street  im- 
provement or  sewer."  Section  816,  Code  Supplement,  1918; 
Cemansky  v.  Fitch^  121  Iowa  186.  As  the  burden  was  on 
plaintiff  to  prove  that  these  special  taxes  became  a  lien  at 
such  a  time  as  to  constitute  a  breach  of  the  warranty  con- 
tained in  the  deed,  it  is  important  to  ascertain  when  sueli 
deed  became  effective  in  passing  title,  and  at  what  time 
the  waiTanty  became  effective.  The  plaintiff  received  from 
the  Wilson  Land  &  Loan  Company  the  deed  signed  by  the 
Mullins,  in  an  exchange  negotiated  w^ith  them  in  March, 
1911,  and  his  name  was  then  inserted  therein  as  grantee. 
Shortly  afterwards,  he,  through  his  attorney,  redeemed 
the  property  from  a  tax  sale  had  in  December,  1910,  by  pay- 
ing ?561.76,  being  <»16.13  on  curb  and  gutter  certificate, 
with  11.67  interest,  and  f 464.53  on  paving  certificate,  with 
178.48  interest;  and  a  special  gutter  tax  of  $16.28  also  was 
j)aid.  The  general  taxes  of  1909  were  included  in  the  re- 
demi)tion. 

If,  upon  filing  in  the  name  of  the  grantee,  the  convey- 
ance related  back  to  the  date  of  the  deliverv  of  the  deed  bv 
John  Mullin  to  the  Wilson  Land  &  Loan  Company  for  Lock- 
liaiid,  then,  of  course,  it  must  be  found  that  no  breach  was 
proven.  This  is  conceded  by  appellee,  who  contends  that 
the  Mullins  were  not  divested  of  title  until  the  nam^  of  the 
grantee  was  inserted.  The  evidence  leaves  no  doubt  that, 
after  the  deed  was  signed,  John  Mullin  was  authorized  to 
deliver  it  to  Lockband  or  his  agent,  and  that  it  w-as  handed 
to  his  agent  with  the  design  of  delivering  upon  receipt  of 
the  convevance  of  the  Kansas  land.  In  other  words,  the 
grantors  had  done  everything  they  could  to  part  with  the 
title.  That  there  was  delay  in  inserting  the  name  of  the 
grantee  was  no  fault  of  theirs.  The  Mullins  then  ceased  to 
own  the  property,  and  any  court  would  have  recognized  the 
equitable  title  as  in  Lockband,  independently  of  the  deed. 
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for  he  had  paid  full  consideration  therefor  in  conveying  the 
Kansas  land.  Santee  v.  Keefe,  127  Iowa  128.  In  short,  they 
retained  no  interest  therein  whatever.  See  Logan  v.  Miller, 
106  Iowa  511.  Upon  inserting  the  name  of  the  grantee,  the 
deed  became  operative  in  passing  the  fee  title  as  of  its  date. 
The  situation  is  like  that  where  an  owner  deposits  a  deed 
with  another  to  be  delivered  on  his  death.  When  delivered, 
as  directed,  upon  the  owner's  death,  the  deed  relates  back 
to  the  first  delivery.  Dettmer  v.  Behrens,  106  Iowa  585. 
Ho  with  a  conveyance  with  name  of  the  grantee  left  blank. 
The  delivery  is  complete,  and  the  grantor  then  parts  with 
all  his  interest  in  the  land,  and,  as  title  must  be  in  some- 
one  at  all  times,  the  deed,  upon  the  insertion  of  the  grantee's 
name,  relates  back  and  becomes  operative  from  the  delivery. 
Such,  indeed,  must  be  assumed  to  have  been  the  intention 
of  the  parties,  for  it  accords  with  the  time  ownership  on 
the  part  of  the  grantor  ceased  by  the  delivery  of  the  deed. 
It  follows  that  the  special  assessments  were  not  shown  to 
have  become  liens  on  the  land  in  time  to  constitute  a  breach 
of  the  warranty  contained  therein. 

II.  In  the  deed  executed  by  the  Mul- 
2.  Mo»TGAnKs :        lins,  the  McPherrin  mortgage  of  S2,500  was 

transfer  of  '  &    &  v   j 

property :  trad-    merely  cxccpted  from  the  covenants.     The 

Inp  "f-qulty  for  "^  * 

equity :"  as-        assumption  of  payment  was,  as  seen,  strick- 

sumptloD  of  *■  M.    »/  7  7 

mortfago  08**  *    ^°  thcrefrom.    There  was  no  agreement,  oral 
S^JtioS^"**^"       or    written,     to     pay     it,     and,     if     the 

plaintiff  is  liable  therefor,  it  is  because 
of  its  having  formed  a  part  of  the  consideration 
for  which  the  conveyance  was  executed.  See  Wood  v. 
Smithy  51  Iowa  156;  Nortfiwcstcrn  A'a^  Bank  v.  Stone,  97 
Iowa  183;  Lamka  v,  Donnelly,  163  Iowa  255.  One  Price, 
who  acted  as  agent  for  defendants,  interviewed  Wilson,  of 
the  Wilson  Land  &  Loan  Company,  agent  for  Lockband,  and 
testified  that  Wilson,  of  said  company,  said  he  had  a  party 
who  had  a  half  section  of  land  in  Kansas,  of  which  he  de- 
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scril)ed  the  improvements  and  incnmbranees,  and  that  he 
would  exchange,  or  thought  he  would  exchange,  equity  for 
equity,  and  he  would  find  out  a  little  later  and  would  see 
him. 

**Q.  What  was  the  value  placed  on  the  Kansas  land  an 
acre?  A.  |25  an  acre,  with  a  mortgage  of  |2,000  on  it; 
and  T  submitted  the  proposition  to  Mr.  Wilson  to  change 
equity  for  equity  and  assume  everything  that  was  against 
each  property,  and  I  mentioned  some  taxes  and  one  thing  or 
another.  He  said,  'T  do  not  know  whether  ray  man  would  do 
that  or  not  but  I  can  find  out,  1  think,  before  you  have  to  go 
home.'  I  was  to  come  home  that  evening.  Q.  You  men- 
tioned the  value  of  the  Kansas  land;  what  value  was  placed 
upon  the  Des  Moines  property?  A.  |12,000,  with  an  iricuni- 
brance  there  of  something  over  ffl,00()  or  about  |(>,()00. 
Q.  Of  incumbrance?  A.  Yes,  sir.  ♦  ♦  ♦  £  went 
down  to  the  depot — it  was  nearly  train  time — John  Mullin 
and  mvself — and  3Ir.  Wilson  come  down  there  and  said  he 

■ 

had  heard  from  his  man  and  that  he  would  trade,  but  would 
rather  we  would  pay  some  back  taxes  that  was  there.  I 
says,  ^We  can't  do  that,'  I  says,  *lf  we  trade,  you  have  got 
to  assume  liens  and  everything,  taxes,  mortgages  and  inter- 
ests up  to  that  time  and  all  back  taxes.'  We  talked  it  over 
there  until  nearly  train  time — ^just  had  a  few  minutes.  He 
said  he  would  trade  that  way  if  John  would  get  the  deed 
back  the  next  day.  Well,  we  just  left  it  that  way,  verbal 
contract.  John  agreed  to  go  and  get  the  deed  and  get  back 
there  not  later  than  two  davs." 

The  deed  was  returned  as  proposed,  and  Wilson  thuB 
described  what  occurred: 

"I  examined  the  deed  at  the  tilne  of  its  delivery.  The 
words  ^which  second  party  assumes  and  agrees  to  pay'  were 
stricken  from  the  deed  bv  John  Mullin.  The  deed  was 
presented  wherein  the  grantee  assumed  and  agreed  to  pay, 
this  being  contrary  to  the  contract.     I  refused  to  accept 
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the  deed.  He  then  called  his  brother  Dennis  Mullin  over 
the  phone,  and  he  advised  me  in  the  presence  of  ray  stenog- 
rapher, Mrs.  Rourk,  that  Mr.  Dennis  Mullin  had  given  him 
authority,  and  that  he  would  and  did  then  and  there  erase, 
or  rather  drew  a  line  through  the  words  Svliich  grantee  as- 
jiumes  and  agrees  to  pay,'  and  after  that  was  done  he  deliv- 
ered the  deed  to  me  for  our  client,  and  we  I'eturned  him  the 
deeil  coming  from  Lockband.  Mr.  John  ]Mullin  gave  us  au- 
thority to  put  any  person's  name  in  the  deed  as  grantee 
that  we  saw  fit." 

Mrs.  Rourk  confirmed  this  account. 

Authority  to  make  such  change  is  not 

3.  Mortgages:  i-        -j  •      ^i  j.        i    •  j  \    » 

«4uity :  defini-     questioned  m  the  counterclaim,  and  no  claim 

is  based  on  the  clause  stricken.  The  terms 
of  the  exchange  then  were  "equity  for  equity."  By  the  word 
^'equity,"  as  so  used,  was  meant,  as  defined  in  the  Century 
dictionary: 

"The  remaining  interest  belonging  to  one  who  has 
pledged  or  mortgaged  his  property,  or  the  surplus  of  value 
which  may  remain  after  the  proi)erty  has  been  disposed 
of  for  the  satisfaction  of  liens." 

The  exchange  was  of  what  defendants  had  in  the  prop- 
ertv  in  Des  Moines  for  what  Lockband  had  in  the  Kansas 
land.  Though  relative  values  and  amounts  of  the  incum- 
brance were  estimated  in  making  the  deal,  there  is  no  evi- 
dence of  a  sale  by  either  party  for  a  si)ccified  sum,  and  no 
showing  that  a  part  of  the  consideration  to  be  paid  was 
withheld  to  cover  the  amount  of  the  McPherrin  mortgage. 
If  the  respective  grantees  were  to  assume  incumbrances,  as 
testified  to  by  Price,  the  deal  was  not  consummated  on 
that  basis,  for  the  assumption  was  stricken  from  the  deed 
by  agreement.  This  circumstance  tends  strongly  to  con- 
firm our  conclusion  that  the. amount  of  the  mortgage  debt 
was  not  withheld  as  part  of  an  agreed  consideration.    Un- 
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doubtedlv,  values  or  estimated  values  were  talked  of  in 
reaching  a  basis  for  exchange,  but  there  was  no  agreen.ent 
on  the  price  to  be  paid  either.  The  minds  met  on  the  prop- 
osition of  trading  equity  for  equity,  only.  The  facts  bring 
the  case  within  the  rule  of  Bristol  Sav.  Bank  v.  Stiger,  86 
Iowa  344. 

Moreover,  the  plaintiff  was  not  a  party 

^"  fJnSIf Ji-^ of '        to  that  transaction,  and,  even  though  Lock- 

RunlpnonoY       band  might  have  l>ecome  chargeable  for  the 

mortsrnKe  debt :  4.       u    xi  j.  1    ifx  i.    • 

trnnsftree  In       payment  of  the  mortgage  debt  upon  being 

blank.  * , 

satisfied  by  defendants,  it  was  not  shown  to 
have  been  a  part  of  the  consideration  when  Halvorson  ac- 
quired the  property.  The  deed  advised  him  only  of  the 
existence  of  the  mortgage  and  its  exception  from  covenants 
of  warranty.  The  clause  assuming  the  mortgage  had  been 
stricken,  and  there  was  nothing  to  apprise  him  that  the 
amount  of  the  mortgage  had  been  withheld  from  the  con- 
sideration by  the  party  from  whom  he  obtained  the  deed,  if 
such  were  the  fact,  and  we  are  of  opinion  that  he  cannot  be 
held  therefor.  Neither  impliedly  nor  by  express  promise 
did  he  undertake  to  pay  the  same,  and  there  is  no  principle 
upon  which  payment  from  him  may  be  exacted. 

Even  if  it  were  to  be  held  that  he,  by  taking  the  deed, 
stepped  into  the  shoes  of  Lockbaud  by  having  his  name  in- 
serted in  the  deed  instead  of  Lockband's,  this  would  be  true 
only  as  to  what  ap])eared  on  the  face  of  the  deed,  and,  look- 
ing at  that,  no  liability  would  be  created  for  the  payment  of 
this  mortgage.    8uch  was  the  ruling  of  the  district  court. 

The  judgment  entered  in  favor  of  plaintiff  is  reversed 
and  the  dismissal  of  the  counterclaim  affirmed. — Reversed 
in  part  and  Affirmed  in  part. 

Gaynob,  C.  J.,  Evans  and  Salinger,  J  J.,  concur. 
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Supplemental  Opinion. 
Wednesday^  February  14,  1917. 


&.  Taxation  :  lien 
and  priority : 
acts  neco8?«ary 
lo  conRtltnte 
Hen  :  municipal 
•peclal  aasess- 
menta. 


6.  Taxation  :  Hen 
and  priority : 
/allfire  to  com- 
plj  with  stat- 
utes :  munlelpal 
apecial  assess- 


Pbr  Curiam:  The  opinion  heretofore 
filed  was  responsive  to  the  arguments  pre- 
sented, but  in  appellee's  petition  for  rehear- 
ing he  suggests  that,  inasmuch  as  the  certifi- 
cate of  sale  for  taxes  levied  for  special  im- 
provements was  issued  in  December,  1910,  such  taxes  must 
have  been  carried  to  the  tax  list  prior  to  January  1st  of  that 
year,  and  thereby  have  become  a  lien  on  the  property  prior 
to  the  transfer  of  the  lot  to  Lockband  on  March  16,  1910. 
As  this  might  appear  to  have  been  negatived  in  the  opinion, 
a  rehearing  was  granted. 

Conceding  that  the  sale  of  realty  for 
taxes  in  December  can  only  be  had  for  taxes 
on  the  tax  list  January  1st,  preceding,  it 
does  not  follow  that  being  on  said  list  ren- 
ders them  a  lien  on  the  land  against  which 
levied. 

"The  lien  on  real  estate  for  taxes  has  no  existence  un- 
less there  be  some  statute  creating  it,  and  such  statute 
must  be  strictly  construed."  Desty  on  Taxation,  p.  734; 
Eagle  Mfg.  Co.  v.  City  of  Davenport^  101  Iowa  493;  J  affray 
V.  Anderson,  66  Iowa  718. 

We  have  discovered  no  section  of  the  Code,  other  than 
Section  816,  referred  to  in  the  opinion,  directing  how  spe- 
cial assessments  may  be  made  liens  on  realty.  Section  826 
of  the  Code,  on  which  appellee  relies,  merely  provides  that: 

"A  certificate  of  levy  of  such  special  assessment,  fixing 
tbe  number  of  installments  and  time  when  payable,  certi- 
fied as  correct  by  the  clerk,  shall  be  filed  with  the  auditor 
of  the  county,  or  of  each  of  the  counties,  in  which  such  city 
is  situated,  and  thereupon  said  special  assessment  as  shown 
therein  shall  be  placed  on  the  tax  liat  of  the  proper  county.'^ 
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Even  though  all  the  steps  referred  to  be 
*  of  ^and  r^iion*- ^    taken,  a  lien  is  not  thereby  effected  unless 

llenable  quality     ^^      ..  rn /»    t  t  *^t.    i        .ji         .««« 

of  tax  as  affpct-  Seotion  816  has  been  complied  with.     The 

Ing  right  to  sell.       ,.,..- ^,  ,  ,    .  ,     .      -rx 

validity  of  the  snlKsequent  tax  sale  in  Decem- 
ber following  does  not  necessarilj-  depend  on  the  existence  of 
a  prior  lien.  The  sale  thereof  may  be  had  as  of  land  under  a 
judgment  the  lien  of  which  has  ceased  by  limitation.  Bee 
f^talil  V.  Roost y  34  Iowa  475;  Hatol'eye  Ins.  Co.  v.  Maxwell, 
119  Iowa  672;  Ritz  v.  Rea,  155  Iowa  181.  Something  must 
be  done  in  order  to  render  special  assessments  or  certificates 
thereof  a  lien,  as  between  vendor  and  purchaser,  and  what 
that  is,  is  specified  in  Section  816  of  the  Code,  in  providing 
that: 

"After  a  contract  has  been  made  by  any.  city  for  the 
making  or  reconstruction  of  any  street  improvement  or 
sewer,  the  clerk  shall  file  with  the  auditor  of  the  county, 
or  each  of  the  counties,  in  which  said  city  is  situated,  a 
written  or  printed  copy  of  the  notice  of  the  resolution  pro- 
vided for,  with  a  true  copy  of  the  proof  of  publication  there- 
of, together  with  a  certificate  of  the  clerk  that  an  ordinance 
or  resolution  has  been  adopted  directing  the  making  or 
reconstruction  of  said  street  improvement  or  sewer.  There- 
upon all  special  taxes  for  the  cost  thereof,  or  any  part  of 
said  cost,  which  are  to  be  assessed  and  levied  Qgainst  real 
property,  or  any  railway  or  street  railway,  together  with 
all  interest  and  penalties  on  all  of  said  assessments,  shall 
become  and  remain  a  lien  on  such  property  from  the  date 
of  the  filing  of  said  papers  with  the  county  auditor  until 
paid,  and  sliall  have  precedence  over  all  other  liens  except 
ordinary  taxes,  which  shall  not  be  divested  by  any  judicial 
sale;  but  such  lien  for  street  improvements  in  case  of  abut- 
ting property  shall  not  cover  to  exceed  one  hundred  and 
fifty  feet  in  depth  from  the  abutting  line.  Any  such  assess- 
ment against  a  railway  or  street  railway  shall  be  a  first  and 
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paramount  lien  upon  the  track  thereof  within  the  limits 
of  the  city." 

It  is  to  be  observed  that,  though  this  is  not  to  be  done 
Tintil  after  the  contract  is  made  by  the  city,  doing  so  is  not 
exacted  by  the  clerk  of  the  city  at  any  specified  time,  or 
before  any  date  indicated.  The  evident  design  of  the  legis- 
lature was  to  indicate  a  method  by  which  the  special  taxes 
levied  or  to  be  levied  might  be  made  a  lien  upon  the  prop- 
erty, and  of  course  the  only  purpose  to  be  served  by  this 
was  to  define  the  order  of  precedence  between  liens  and 
indicate  when  such  special  taxes  should  become  a  lien  as 
between  vendor  and  vendee.  Anyone  interested  may,  by 
causing  compliance  with  this  section,  effect  a  lien,  but 
compliance  therewith  is  not  exacted  by  any  oflScial  at  any 
specified  time,  save  that  it  must  be  after  the  city  has  entered 
into  the  contract;  and  therefore  there  is  no  room  for  any 
presumption  in  favor  of  the  existence  of  such  a  lien,  save  as 
compliance  with  the  statute  is  proven.  As  laid  down  in 
Page  and  el  ones  on  Taxation  by  Assessment,  Section  1277: 

"The  burden  of  proof  rests  upon  the  party  who  claims 
that  a  lien  exists,  and  who  is  trying  to  enforce  it,  even  if, 
by  statute,  land  is  to  be  sold  for  the  non-payment  of  assess- 
ments in  the  same  manner  as  it  is  sold  for  taxes,  and  if, 
by  statute,  tax  sales  are  presumptive  evidence  of  the  valid- 
ity of  the  tax." 

See  Dederer  v.  Yoorlms,  81  N.  Y.  153.  Section  1400 
of  the  Code  has  reference  to  general  taxes  only,  dealt  with 
by  Title  VII  of  the  Code,  in  which  that  section  is  found. 

We  are  of  the  opinion  that  the  warranty  contained  in 
the  deed  executed  by  the  defendants  was  not  shown  to 
have  been  breached,  and  for  this  reason  adhere  to  the  con- 
clusion reached  in  the  former  opinion.    Opinion  adhered  to. 

Gaynob^  C.  J.,  Ladd,  Evans  and  Salinger,  JJ.,  concur. 

«  »  J*  jt  *^ 
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George  Inghram,  Administrator,  et  al.,  Appellees,  r.  See- 

viLiiA  Chandler  et  al.,  Appellants. 

CONVERSION:  Equitable  Conversion — ^Not  Predicable  on  Mere 
1  Option  to  Purchase — Descent  and  Distrilmtion.  Equitable  con- 
version of  real  estate  into  personalty  may  not  be  predicated 
on  a  mere  option  to  purchase;  nor,  when  such  option  Is  actually 
exercised,  will  the  conversion  thereby  effected  relate  back  to 
the  date  of  the  option  contract. 

PRINCIPLE  APPLIED:  Testator  executed  his  will  in  1904. 
He  gave  to  his  wife  (wbo  was  not  the  mother  of  any  of  his 
children)  all  his  personalty  and  a  life  estate  in  his  real  estate, 
with  remainder  over  to  his  children.  In  June,  1906,  he  leased 
200  acres  of  land  for  five  years,  and  in  the  lease  gave  the  lessee 
an  option  to  buy  the  land  at  |65  per  acre  on  or  before  the  ter- 
mination of  the  lease.  Testator  died  in  July,  1906.  The  wife 
accepted  the  provisions  of  the  will  in  her  behalf.  The  lessee 
took  possession  of  the  200  acres,  and  in  1912,  and  before  the 
termination  of  the  lease,  he  exercised  his  option  to  purchase, 
paid  the  consfderation  and  received  his  deed.  The  wife  died 
about  1915,  without  making  any  claim  to  the  consideration 
paid  for  the  farm. 

Did  this  mere  option  to  purchase  work  a  conversion  of  the 
land  into  personalty?  If  so,  it  passed  to  the  stepmother  under 
the  will,  or  to  her  heirs. 

If  any  option  did  not  ipso  facto  and  instantly  work  a  con- 
version, did  the  conversion,  effected  in  1912  by  the  exercise  of 
the  option  by  the  former  lessee,  date  back  to  June,  1906?  If 
BO,  the  consideration  paid  for  the  farm  passed  to  the  stepmother 
under  the  will,  or  to  her  heirs. 

Held,  no  conversion  wus  effected  until  the  optionee  exer- 
cised his  option  to  purchase,  and  that  such  conversion  was  ef- 
fective from  that  date  only. 

EXECUTOBS  AND  ADMINISTBATOBS:  Real  Property  and  Inter- 
.2  ests  Therein — Optional  Contracts  to  Purchase — Equitable  Con* 
version.  Principle  recognized  that  the  application  of  the 
doctrine  of  the  equitable  conversion  of  real  estate  into  per- 
sonalty is  to  carry  out  the  actual  Intent  of  a  testator,  or  one 
contracting,  not  to  defeat  such  intention. 
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Appeal  from  Des  Moines  District  Court. — J.  D.  Smyth, 

Judge. 

Wednesday,  February  14,  1917. 

Action  by  the  administrator  de  botiis  non  of  Theodore 
Wvkert  against  the  administrator  and  beneficiaries  of  the 
estate  of  Elizabeth  Wvkert,  widow  of  Theodore,  to  recover 
the  proceeds  of  sale  of  certain  real  estate  belonging  to  the 
estate  of  Theodore,  the  widow  being  at  the  time  of  her  death 
the  executrix  of  the  will  of  Theodore.  The  trial  court  found 
fop  the  plaintijff,  and  the  defendants  have  appealed. — Af- 
firmed. 

Power  d  Power,  for  appellants. 

Scerley  d  Clark,  for  appellees. 

Evans,  J. — I.    The  principal  question, 
1.  coNYEnsioN:       and  decisive  one,   involved   in   the  case   is 

eqaitable  con- 

^^"iciibie^on      whether,  upon  the  facts  appearing  in   the 
purcha£e*°'de-**    ^ccord,  there  was  an  equitable  conversion  of 
tribution?  ^^     Certain    real    estate    owned    in    his    life- 
time bj  Theodore  Wykert.     If  there  was 
not,  then  the  judgment  below  should  be  affirmed,  regardless 
of  any  other  question  presented.     We  therefore  give  this 
question  our  first  consideration. 

Theodore  Wykert  executed  his  will  in  May,  1904.  Ignor- 
ing for  the  moment  the  dispute  between  the  parties  as  to  the 
proper  construction  of  the  will,  we  will  assume  as  correct 
t^e  construction  adopted  by  the  appellants,  and  say  that  by 
his  will  the  testator  gave  to  his  wife  all  his  personalty  and  a 
life  estate  in  his  realty,  and  to  his  children  a\\  his  real  es- 
tate, subject  to  such  life  estate.  In  June,  1906,  the  testator 
executed  a  lease  of  his  farm  of  200  acres  to  Dunn,  for  a 
period  of  five  years  beginning  March  1,  1907,  with  an  option 
to  Dunn  to  buy  the  farm  at  |65  per  acre  on  or  before  the 
termination  of  the  lease.    In  July,  1906,  the  testator  died, 
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and  the  will  referred  to  was  admitted  to  probate  and  his 
widow  was  appointed  executrix  thereof.  Shortly  before 
the  expiration  of  the  term  of  the  lease,  and  In  January  or 
February,  1912,  Dunn  exercised  the  option,  and  notified 
the  executrix  and  the  other  beneficiaries  of  the  estate  of 
his  election  to  purchase  the  farm  at  the  offered  price.  The 
purchase  money  was  accepted  from  him  and  the  title  con- 
veyed to  him. 

It  is  the  contention  of  the  appellants  that  the  exercise 
of  the  option  by  Dunn  worked  an  equitable  conversion  of 
the  real  estate  into  personalty,  and  that  such  conversion 
reLited  back  to  the  date  of  the  option;  that,  therefore,  the 
proceeds  of  the  sale  passed  under  the  will  to  the  widow  as 
personalty.  The  widow  having  died  in  1915,  leaving  no 
issue,  her  administrator  and  collateral  heirs  are  the  defend- 
ants and  appellants. 

The  doctrine  of  equitable  conversion  is  altogether  a 
doctrine  of  equity,  and  depends  wholly  upon  the  rules  of 
equity.  Its  real  purpose  is  to  give  effect  to  the  manifest 
intent  of  a  testator  or  vendor,  and  to  treat  that  as  done 
which  by  will  the  testator  has  directed  to  be  done,  or  that 
which,  by  previous  contract  with  another,  both  have  mutual- 
ly bound  themselves  to  do.  If  a  testator  by  his  will  directs 
imperatively  and  absolutely  that  real  estate  be  sold,  then, 
for  the  purpose  of  the  distribution  of  the  estate,  it  will  be 
deemed  sold  as  of  the  date  of  the  death  of  the  testator,  and 
for  the  purpose  of  distribution  will  be  treated  as  person- 
alty, and  not  as  land.  This  presents  a  typical  case  of  the 
doctrine  of  equitable  conversion.  The  doctrine,  however,  is 
not  confined  to  directory  provisions  in  a  will.  It  is  applied 
to  those  cases  of  conversion  resulting  from  the  contract  of 
the  decedent,  wherebv  as  vendor  he  has  undertaken  to  sell 
to  a  vendee  who  has  undertaken  to  buy  his  land.  Such  a 
contract,  mutually  en  forcible  for  and  against  vendor  and 
vendee,  is  a  present  equitable  conversion  of  land  into  per- 


Feb.  1917]  Inghram  v.  Chandler,  307 

sonalty  and  of  personalty  into  land.  It  becomes  such  by 
the  act  of  the  parties  themselves.  When*  such  contract  is 
fully  executed,  and  the  legal  title  is  fully  conveyed  by  the 
vendor  to  the  vendee,  then  it  is  a  conversion  actual  and 
complete,  without  need  of  any  aid  of  equity.  But  when  the 
contract  is  executory,  and  contemplates  time  for  its  full 
performance,  the  vendor  retaining  legal  title  and  the  vendee 
entering  into  possession,  then  equity  designates  the  vendee 
as  the  equitable  owner  of  the  land,  and  the  vendor  as  a  trus- 
tee  holding^  the  legal  title  in  trust  as  security  for  the  pur 
eha.se  price.  The  foregoing  is  a  typical  case  of  the  appli- 
cation of  the  doctrine  of  equitable  conversion  by  contract. 

If  the  doctrine  of  equitable  conversion  is  to  be  applied 
to  the  case  at  bar,  it  is  a  conversion  by  contract,  and  not 
by  the  terms  of  the  will.  The  consideration  of  the  will  be: 
comes  important  only  because,  under  its  terms  of  distribu- 
tion, the  personalty  goes  in  one  direction  and  the  realty  in 
another. 

The  distinction  between  the  case  at  bar  and  the  typical 
contract  case  above  set  forth  is  thajt  there  was  no  contract 
of  sale  entered  into  by  the  decedent.  The  option  was  a  mere 
offer  on  the  part  of  the  decedent,  an  offer,  however,  which 
could  be  accepted  by  Dunn  at  any  time  within  5  years. 
It  18  urged  for  appellants  that  the  contract,  such  as  it  was,  . 
was  binding  upon  Wykert,  and  therefore  enforcible.  The 
broad  proposition  is  urged  that,  if  the  written  option  signed 
by  the  decedent  was  enforcible  against  him,  then  the  ac- 
ceptance of  the. offer  within  tlie  time  limited  worked  an 
equitable  conversion  as  of  the  date  of  Uie  offer;  that  there 
is  no  distinction  in  the  application  of  the  doctrine  as  be- 
tween an  option  contract  and  a  contract  of  purchase  and 
sale,  presently  and  mutually  binding  upon  both  vendor  and 
vendee. 

The  specific  question  thus  raised  has  never  been  pre- 
sented to  UB  heretofore.    We  have,  however,  passed  upon 


308  Inghbam  v.  Chandler.  [179  Iowa 

questions  that  are  closely  akin  thereto  and  indirectly  in- 
volved therein,  ^he  logic  of  those  cases  quite  clearly  points 
the  way  herein. 

Taking  the  typical  case  of  equitable  conversion  by  con- 
tract, as  above  stated,  we  are  fully  committed  to  the  doc- 
trine that  such  a  contract  works  an  equitable  conversion ; 
that,  in  case  of  the  death  of  the  vendor,  his  interest  in  the 
contract  would  pass  as  personalty;  that,  in  case  of  the 
death  of  the  vendee,  his  interest  would  pass  as  realty; 
that  a  judgment  against  the  vendee  would  become  a  lien 
upon  the  property  as  real  estate;  that  a  judgment  against 
the  vendor  would  not  become  a  lien  upon  the  property  as 
real  estate.  See  In  re  Estate  of  Miller,  142  Iowa  563,  and 
authorities  therein  cited.  We  have  held  also  that  such  a 
contract  becomes  a  credit  in  the  hands  of  the  vendor  and  is 
subject  to  taxation  as  such.  Ram/pton  v.  Dobson,  156  Iowa 
315,  321.  We  have  held  also  that  there  is  a  vital  distinction 
between  such  a  contract  and  a  mere  contract  of  option.  We 
have  held  that  a  contract  of  option  does  not  create  a  credit 
in  favor  of  the  proposed  vendor.  In  re  Aasessment  of 
Shields  Brothers,  134  Iowa  559.  We  have  held  frequently 
that  a  contract  of  option  confers  upon  the  optionee  no  in- 
terest in  real  estate.  It  is  not  necessary  to  serve  30  day»^ 
•  notice  of  forfeiture  in  order  to  terminate  it.  Even  when  the 
option  is  given  for  a  consideration,  and  is  in  that  sense  en- 
forcible,  it  is  enforcible  after  the  exercise  of  the  option  and 
not  before.  If  the  optionee  elects  to  accept  the  offer,  he  may 
then  enforce.  But  by  such  election  he  also  binds  himself  to 
buy,  and  the  contract  created  by  his  election  to  accept  be- 
comes mutually  binding  upon  both  parties.  It  is  only  when 
the  optionee  binds  himself  to  buy  that  the  equitable  con- 
version takes  place.  In  the  Hampton  case,  156  Iowa  321,  we 
said: 

"An  'option'  is  not  an  actual  or  existing  contract,  but 
merely  a  right  reserved  in  a  subsisting  agreement.  It  is  a 
continuing  offer  of  a  contract,  and  if  the  offeree  decides  to 
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exercise  his  right  to  demand  the  <^onveyaiioe  or  other  act  con- 
templated, he  must  signify  that  fact  to  the  ©fferer.  ♦  ♦  ♦ 
'It  is  only  when  there  has  been  an  acceptance  of  a  proposal 
to  sell  that  the  vendee  becomes  in  any  sense  the  equitable 
owner  of  the  subject-matter  of  the  option.' " 

The  case  of  Shechy  v.  Scott^  128  Iowa  551,  is  very  much 
in  point,  if  not  quite  decisive  of  this  question.  That  case 
involved  a  contract  which  we  held  to  be  a  mere  option  con- 
tract. The  contract  on  its  face  was  a  complete^undertakiug 
by  the  vendor  to  sell.  It  acknowledged  receipt  of  f  50  paid 
by  the  proposed  vendee.  It  specified  the  remaining  consid- 
eration to  be  paid,  with  a  provision  for  the  forfeiture  of  the 
f5()  if  the  remaining  consideration  were  not  paid.  There 
was  no  undertaking  by  the  proposed  vendee  to  buy  or  to 
pay.  Before  any  further  performance  by  the  proposed  ven- 
dee, the  vendor  died.  We  held  that  the  property  passed  as 
realty,  and  that  descent  was  cast  upon  the  heirs  of  the  ven- 
dor. A  creditor  of  one  of  the  heirs  of  the  vendor  levied  an 
attachment  upon  the  interest  of  his  debtor.  The  proposed 
vendee  intervened,  claiming  the  property.  We  held  that,  at 
the  time  of  the  death  of  the  alleged  vendor,  the  alleged 
vendee  had  no  interest  in  the  real  estate,  and  that  the  real 
estate  in  question  passed  by  descent  as  the  realty  of  the 
alleged  vendor;  in  other  words,  we  held,  in  effect,  that  the 
contract  of  option  did  not  work  an  equitable  conversion. 

On  th#  oAer  hand,  in  Beaver  v.  Rosa,  140  Iowa  154, 
which  involved  a  typical  contract  such  as  we  have  above  set 
forth,  where  vendor  and  vendee  mutually  bound  themselves 
to  each  other,  we  held  that  the  interest  of  the  vendor  passed 
at  the  time  of  his  death  as  jjersonalty,  and  that  a  previous 
judgment  against  one  of  the  heirs  did  not  attach  as  a  lien  up- 
on the  alleged  interest  of  the  heir  in  the  real  estate.  The  ap- 
pellant lays  considerable  stress  upon  In  re  Estate  of  BerJt- 
hard,  134  Iowa  003,  000.  That  case,  however,  involved  the 
typical  contract  already  referred  to,  and  not  at  all  a  itiere 
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contract  of  option.  In  that  case,  as  in  the  Beaver  case,  the 
vendor  bound  himself  to  sell  and  the  vendee  bound  himself 
to  buy.  True,  it  was  an  executorv  contract,  and  was  per- 
formed after  the  death  of  the  vendor,  but  that  fact  does  not 
sUuid  in  the  way  of  the  doctrine  of  equitable  conversion. 
It  was  hold  in  that  case,  as  in  the  Beaver  case,  that  the  eq- 
uitable conversion  existed  at  the  date  of  the  death  of  the 
testator.  Stress  is  laid  by  appellants  upon  the  following 
statement  in  our  opinion  in  that  case: 

"It  is  also  true  that,  when  the  title  passes  under  the 
terms  of  the  contract,  it  relates  back  to  the  date  of  the  con- 
tract, and  the  vendor  is  treated  as  holding  the  legal  title  as 
trustee  for  the  purchaser." 

On  the  strength  of  the  foregoing  quotation,  the  appel- 
lants contend  in  the  case  at  bar  that,  when  the  optionee 
elected  to  exercise  his  option  and  thereby  to  bind  himself 
to  a  purchase,  such  purchase  related  back  to  the  date  of  the 
offer  or  option.  Appellants  overlook  the  fact  that  to  "relate 
back  to  the  date  of  the  confracf'  is  one  thing,  and  to  "re- 
late back  to  the  date  of  the  offe^  is  another.  Grant- 
ing, in  the  case  at  bar,  that  the  transfer  of  title  did  relate 
back  to  the  date  of  the  contract,  it  does  not  follow  that  it 
would  relate  back  to  the  date  of  the  original  offer.  There 
was  no  contract  of  purchase  and  sale  until  Dunn  elected 
to  accept  the  offer.  The  date  of  such  electiop  was  the  date 
of  the  contract.  Up  to  that  date,  Dunn  had  no  interest  in 
the  real  estate  as  such,  according  to  our  holding  in  Sheehy 
V.  h^cott.  To  the  same  effect  are  the  following  cases  from 
other  jurisdictions:  Gilbert  v.  Port,  28  Ohio  St.  276;  Cald- 
well V.  Frazier,  (Kans.)  08  Pac.  1076;  Bras  v.  Sheffield,  49 
Kans.  702;  Ejp  parte  Hardy,  30  Beavan  206;  Richardson  v. 
Uardwiclc,  106  U.  S.  252. 

Appellants  purport  to  make  the  following  quotation 
from  the  Bernhard  case: 
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"It  is  settled  that  an  estate  under  contract  of  sale  is 
regarded  as  converted  into  personalty  from  the  time  Of 
the  contract,  notwithstanding  an  election  to  complete  the 
purchase  rests  entii^lj  with  the  purchaser,  and,  if  the 
seller  die  before  the  election  be  exercised,  the  purchase 
money  when  paid  will  go  to  the  executors  as  assets." 

It  is  urged  that  this  is  authority  for  their  position 
that  the  doctrine  of  equitable  conversion  applies  to  an  op- 
tion contract.  Counsel  overlook  that  the  purported  quo- 
tation is  set  forth  in  the  opinion  as  a  quotation  from  Kerr 
V.  Day,  14  Pa.  St.  112.  The  Kerr  case  fully  supports  our 
Bernhard  case,  and  was  cited  for  that  reason  only.  Assum- 
ing that  the  Keir  case  goes  further  as  pertaining  to  op- 
tion contracts  than  we  had  occasion  to  go  or  to  consider  in 
the  Bernhnrd  case,  its  citation  by  us  was  not  a  pronounce- 
ment upon  any  other  question  than  that  under  considera- 
tion in  our  own  case.  Authorities  are  not  wanting  in  sup- 
port of  appellants^  position,  and  some  of  these  we  will  con- 
sider presently;  but  it  does  not  appear  from  the  briefs  that 
the  Supreme  Court  of  Pennsylvania  has  ever  actually  passed 
upon  the  particular  question.  Direct  authority  ui>on  the 
question  here  discussed  is  very  rare  indeed.  Directly  in 
point,  however,  are  Smith  v.  Loetvenstcmy  50  Ohio  fit.  846 
(34  N.  E.  159) ;  Rockland-Rockport  Lime  Co,  v.  Leary,  203 
N.  Y.  469  (97  N.  E.  43). 

The  English  cases  lend  support  to  the  contention  of  ap- 
pellants. The  original  case  in  England  is  Lawes  v,  Ben- 
nett, 1  Cox  167,  decided  by  Lord  Kenyon  100  years  ago. 
While  the  case  has  been  deemed  a  binding  precedent,  and 
has  been  followed  by  the  English  courts,  it  has  been  so  fol- 
lowed reluctantly,  and  seldom  without  criticism.  In  Toion- 
ley  r.  Bedwell,  14  Ves.  591,  it  was  said : 

"That  case  (Laices  v.  Bennett)  was  very  much  argued, 
and  I  do  not  mean  to  say  that  a  great  deal  may  not  be 
urged  against  it."  __^_  .^  .  '         • 
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In  Colling  wood  v.  Bow,  3  Jur.  (N.  S.)  785,  the  vice 
chancellor  said: 

"The  only  question,  then,  is  whether  this  is  to  be  taken 
as  realty  or  personalty;  and  I  confess  I  should  have  felt 
very  great  doubts  if  it  were  res  integra,  as  very  great  incon- 
veniences might  follow;  for  after  the  enjoyment  for  many 
years  by  the  devisor,  on  the  expression  of  option  the  realty 
may  be  converted  into  personalty^  and  not  only  converted, 
but  the  whole  may  be  taken  away  and  given  to  another.  It 
is  a  very  singular  and  inconvenient  state  of  things;  but  if 
the  question  has  l>een  decided  by  so  great  a  man  as  Lord 
Kenyon,  *  *  *  in  Lawes  v»  Bennett,  whatever  doubts 
I  might  entertain  as  to  that  decision,  I  am  bound  to  follow 
it.'' 

The  case  has  also  been  criticized  by  the  courts  of  this 
country.  In  Rockland-Rockport  Lime  Co.  v.  Leary,  203 
N.  Y.  469  (97  N.  E.  43),  the  New  York  Court  of  Appeals 
said: 

"The  doctrine  of  equitable  conversion  rests  on  the  pre- 
sumed  intention  of  the  owner  of  the  property  and  on  the 
maxim  that  equity  regards  as  done  what  ought  to  be  done. 
The  conversion  usually  becomes  effective  at  the  date  of  the 
instrument  expressing  the  intention,  if  a  deed  or  contract, 
and,  if  a  will,  at  .the  date  of  the  testator's  death.  This  is 
the  rule  when  an  absolute  and  not  a  contingent  conversion 
is  intended.  In  the  case  before  us  no  conversion  was  in- 
tended unless  the  option  was  exercised,  and  the  conversion 
was  contingent,  for  it  depended  wholly  upon  a  future  event 
which  might  or  might  not  hapjKJu.  If  it  happened,  there 
was  a  conversion,  otherwise  there  was  none,  and  hence  the 
date  when  the  contingency  was  resolved  becomes  important. 
The  lessor  had  the  power  to  thus  provide,  and,  in  so  provid- 
ing, what  was  his  intention  as  presumed  from  what  he 
wrote,  there  being  no  other  guide  except  the  surrounding 
circumstances,  so  far  as  they  bear  on  his  intention?    As  he 
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intended  no  conversion  unless  the  contingent  event  hap- 
I)ened,  he  is  presumed  to  have  intended  none  until  that 
event  hapi)ened,  for  that  would  be  the  natural  date  to  have 
it  take  effect  in  order  to  avoid  confusion  if  not  disaster. 
Upon  this  theory  the  heirs  would  take  the  land  and  enjoy 
it  aa  land,  just  as  the  heirs  in  this  case  have  done,  until  the 
contingency  became  a  certainty  by  the  exercise  of  the  op- 
tion  when  they  would  take  the  purchase  money  instead  of 
the  land,  precisely  as  their  ancestor  would  have,  had  he  sur- 
vived until  that  time.  The  maxim  underlying  the  doctrine 
of  equitable  conversion  rests  on  a  duty  to  do  something,  but 
in  this  case  until  the  option  was  exercised  there  was  no 
duty  and  it  could  not  be  known  whether  there  ever  would 
be  a  duty.  Hence,  the  conversion  should  not  be  presumed 
as  of  a  date  earlier  than  the  date  when  the  duty  became 
certain,  as  that  would  be  unreasonable  and  the  same  In 
effect  as  if  the  duty  had  existed  from  the  outset.  Tf  the 
lessor  had  made  the  duty  absolute  instead  of  contingent,  he 
could  fairlv  be  said  to  have  intended  that  conversion  must 
take  place  at  some  time,  but  as  he  made  it  contingent  he 
could  not  have  intended  that  result.  ♦  ♦  ♦  Hence  the 
lessor  must  in  reason  be  presumed  to  have  intended  that  the 
discharge  of  the  duty  should  take  effect  for  all  purposes 
onlv  from  the  date  when  bv  his  direction  the  dutv  became 
absplute,  through  the  occurrence  of  an  uncertain  event. 
To  hold  otherwise  would  carry  a  rule,  unknown  to  the  com- 
mon law  and  created  by  courts  of  equity  because  founded 
on  reason,  far  beyond  the  bounds  of  reason.  As  intention 
is  involved,  or  presumed  intention  which  must  be  reasona- 
ble, the  manifest  inconvenience  of  holding  otherwise  cannot 
be  ignored.  •  •  •  The  courts  of  this  state  have  not 
adopted  Lord  Kenyon's  application,  and  we  decline  to  adopt 
it.  We  hold  that  conversion  was  effected  only  from  the  date 
when  conveyance  became  a  duty,  and  that  it  did  not  relate 
back  to  the  date  of  the  lease.'' 
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As  already  indicated,  the  doctrine  of  equitable  conver- 
sion is  a  doctrine  of  equity,  and  not  a  rule  of  law.    Its  in- 
tent is  to  lengthen  the  arm  of  the  court  of  equity  to  do 
justice  in  a  particular  case  by  giving  effect  to  the  inten- 
tion of  a  testator.    Its  ai)plication  is  always  withheld  if  it 
should  appear  to  foil  the  intent  of  the  testator  or  to  work 
injustice  in  the  particular  case.    The  laws  of  inheritance  in 
England,  whereby  all  children  save  the  eldest  are  barred 
from  the  inheritance  of  real  estate,  afford  some  reason  for  a 
more  radical  application  of  the  rule  of  equitable  conver- 
sion in  England  than  in  this  country.    The  conversion  of 
realty  into  personalty  tends  there  in  the  direction  of  equal- 
ity and  natural  justice.     We  offer  this  excuse  on   behalf 
of  Lord  Keiiyou  for  a  rule  which  appears  to  us  quite  illog- 
ical and  difficult  of  equitable  application,  at  least  under  the 
conditions   existing    in    this   country.      In    this   state,   the 
question  is  res  integral  and  we  are  at  liberty  to  follow 
what  seems  to  ns  the  more  logical  and  practical  rule.   Clear- 
ly, in  this  (tase  thei»e  was  no  conversion  at  the  time  of  the 
death  of  Wvkcrt.     If  there  was  no  conversion,  then  the  fee 
of  the  realty  passed  by  the  terms  of  the  will  to  the  children, 
and  the  personalty  to  the  widow.    That  was  the  intention  of 
the  testator  as  expressed  therein.    If  this  distribution  must 
now  be  undone  and  recalled  by  the  act  of  Dunn  five  years 
thereafter,  and  if  the  property  once  awarded  to  the  children 
must  be  taken  away  from  them  and  awarded  to  the  widow, 
by  whose  intention  is  such  change  made?    To  whose  will 
and  election  are  the  beneficiaries  of  the  first  distribution 
made  subject?    Surely  not  the  will  and  intention  of  the  tes- 
tatcH';  for  that  spoke  in  the  first  distribution.    The  rights  of 
Dunn  are  in  no  manner  affected  by  the  question  whether 
the  farm  ))assed  as  realty  in  the  first  distribution  or  other- 
wise.   Whichever  way  it  passed,  he  wa.^  no  less  entitled  to 
exercise  his  option.    Why  then,  in  reason  or  equity,  should 
the  exercise  of  his  option  after  the  death  of  the  testator  be 
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determinative  upon  the  distributees  as  to  tlie  extent  of 
their  respective  interests  in  the  estate  as  between  them- 
Belvcs?  If  Dunn  had  exercised  his  option  in  the  lifetime 
of  the  testator,  the  will  could  have  been  adapted  to  the 
existing  facts,  and  the  intention  of  the  testator  could  have 
been  expressed  in  the  light  of  such  facts.  Is  it  not  more 
reasonable  to  sav  that,  if  Dunn  had  no  interest  in  fact  in 
the  real  estate  as  such  at  the  time  of  the  death  of  Wykert, 
then  his  subsequent  acquisition  of  interest  by  the  exercise 
of  his  option  could  not  have  the  effect  of  faking  the  prop- 
erty of  one  beneficiary  of  the  will  and  paying  the  proceeds 
to  the  other?  Granting  him  the  nght  of  conversion  as  of 
the  date  of  his  acceptance  of  the  offer  under  the  option, 
it  would  be  a  conversion  in  the  hands  of  the  devisee  under 
the  will,  and  this  would  entitle  the  devisee  to  take  the  pro- 
ceeds of  the  conversion  in  lieu  of  the  land.  The  contrary 
holding  would  put  these  distributees,  the  children  on  the 
one  hand  and  the  widow  on  the  other,  at  the  arbitrarv 
mercy  of  Dunn.  If  he  allowed  his  option  to  lapse,  it  would 
allow  the  benefit  of  the  devise  to  rest  with  the  children. 
If  he  chose  to  exercise  his  option,  it  would  take  from  the 
children  not  only  the  land  but  the  proceeds  thereof,  and 
award  the  same  to  the  widow.  Such  a  situation  would  fur- 
nish to  Dunn  an  opportunity  of  duress  upon  one  or  the 
other  of  the  contending  interests.  He  would  be  in  a  posi- 
tion to  call  for  a  division  of  spoils.  Likewise,  the  contend- 
ing beneficiaries  would  be  put  naturally  under  the  pressure 
of  temptation  to  influence  the  choice  by  improper  induce- 
ments. Such  a  situation  would  not  aid  in  carrying  out  the 
intention  of  the  testator,  but  on  the  contrary  would  tend 
to  the  dissipation  of  his  estate  to  the  benefit  of  a  third  par- 
ty; in  other  words,  Dunn  would  be  thereby  able  to  force 
the  beneficiaries  of  the  will  into  a  contest  for  which  neither 
of  them  could  have  any  legal  remedy,  and  which  could  not 
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be  determined  in  anv  other  manner  than  by  his  own  arbi- 
trary conduct. 

It  is  clear  that  Dunn  had  no  manner  of  interest  in  the 
question  whether  his  exercise  of  his  option  worked  an 
equitable  conversion  as  of  the  date  of  his  option.  His  rights 
were  the  same  either  way.  We  think  it  equally  clear  that 
his  election  subsequent  to  the  death  of  Wykert  should  not  be 
determinative  of  the  interests  of  the  lieneficiaries  of  the  will 
as  between  themselves.  To  hold  otherwise  would  be  to  say 
that  the  intention  of  the  testator,  expressed  in  the  will, 
was  two-headed  and  contradictory,  in  that  it  appeared 
therefrom  that  the  children  should  take  the  farm  and  also 
that  they  should  not  take  it,  nor  any  interest  therein.  It 
puts  the  testator  in  the  attitude  of  knowing  and  intend- 
ing that  the  only  provision  made  in  his  will  for  his  chil- 
dren had  been  rendered  uncertain  by  the  giving  of  the  op- 
tion, and  of  intentionally  wagering  the  entire  benefits  of 
such  provision  for  his  children  upon  the  future  election  of 
the  optionee.  The  situation  thus  created  seems  to  us  so 
clearly  unreasonable,  illogical  and  inequitable  that  it  ought 
not  to  be  brought  about  by  the  aid  of  equitable  presump- 
tion. For  a  general  discussion  of  the  subject  of  equitable 
conversion,  see  6  li.  C.  L.  lOfu),  1  L.  K.  A.  (N.  ^.)  400,  4 
L.  R.  A.  (N.  H.)  865,  12  L.  R.  A.  (N.  S.)  1029,  20  L. 
R.  A.  (N.  S.)  05,  20  L.  R.  A.  (N.  S.)  117,  30  L.  R.  A.  (N. 
K.)  817.  We  think  it  clear  that  sound  reasoning,  as  well 
as  the  trend  of  our  own  previous  cases  upon  the  kindred 
question,  requires  us  to  sustain  the  holding  of  the  trial  court. 

II.     Notwithstanding     that     our     con- 

2.  ExEcuTORH  AND   clusiott  aunouuccd   in   the   foregoing   para- 

TORs^*r7ai^prop   graph  is  decisive,  it  may  not  be  amiss  to 

PHtK  "horein T'    look  at  the  question  there  considered  from 

traces  to  pur-     a  somewhat  different  point  of  view.    As  al- 

cbase  :  equitable  , 

conversion.  ready  indicated  in  the  foregoing  paragraph, 

the  purpose  of  the  application  of  the  doo- 
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trine  of  equitable  conversion  is  to  enable  the  court  to  carry 
out  the  manifest  intention  of  the  testator,  and  thereby  to 
work  an  equitable  result.  Turning  to  the  will  of  the  testa- 
tor,  it  is  contended  by  appellants  that  testator  thereby 
gave  to  his  wife  all  his  personal  property.  This  contention 
is  not  conceded  by  appellee,  and  a  question  of  construc- 
tion is  involved  also  at  this  point.  We  will,  however,  as- 
sume the  correctness  of  apjiellants'  contention,  for  the  sake 
of  the  argument.  The  testator  gave  her  also  the  life  use  of 
all  of  his  real  estate.  He  gave  to  his  children  all  the  re- 
mainder of  his  property,  real  and  personal,  such  as  should 
remain  after  the  death  of  the  wife  (who  was  not  the  mother 
of  his  children) .  There  was  no  other  provision  for  his  chil- 
dren than  herein  indicated.  The  will  on  its  face  appears 
natural  and  reasonable.  It  indicates  a  desire  to  make 
abundant  provision  for  his  wife  during  her  life.  It  also  in- 
dicates an  intention  that  all  the  residue  should  go  to  his 
children.  So  far  as  appears  in  this  record,  the  real  estate 
involved  herein  comprises  the  bulk  of  the  realty  belonging 
to  the  estate.  The  widow  elected  to  take  under  the  will. 
The  question  here  involved  was  never  raised  by  the  widow, 
though  she  lived  for  nine  years  after  the  death  of  her  hus- 
band and  for  more  than  three  years  after  the  exercise  of 
the  option  by  Dunn.  Upon  her  death,  her  estate  descended 
to  her  collateral  heirs,  and  these  are  they  who  claim  the  ap- 
plication of  this  doctrine  of  equitable  conversion  for  the 
purpose  of  carrying  out  the  intention  of  the  testator.  Read- 
ing the  will  of  the  testator,  and  observing  that  it  provided 
naturally  and  reasonably  for  wife  and  children,  the  only 
persons  who  had  immediate  claims  upon  his  bounty,  can  it 
be  said  therefrom,  even  in  the  light  of  the  subsequent  lease 
and  the  option  contained  therein,  that  he  intended  wholly 
or  substantially  to  disinherit  his  children  and  to  permit 
the  bulk  of  his  estate  to  pass  ultimately  by  descent  to  the 
collateral  heirs  of  his  widow?    If  such  intention  and  result 
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mtist  be  found  of  ncoossity  from  the  very  terms  of  the  will, 
so  be  it.  But  such  a  result  is  not  entitled  to  the  aid  of  a 
merely  equitable  presumption.  It  is  needless  to  pursue  the 
subject  further.  For  the  reasons  indicated  in  the  first  di- 
vision  hereof,  the  decree  of  the  trial  court  is — Affirmed. 

Gaynob,  C.  J.,  Ladd  and  Salinger^  JJ.,  concur. 


Charles  W.  Kepler,  Appellee,  v.  George  W.  Border  et  al.. 

Appellants. 

EQUITY:    Extent  of  Jurisdiction — ^Voluntary  Offer  to  Do  Equity — 

1  Shifting  of  Position.  Litigants  who  voluntarily  offer  to  do 
equity,  irrespective  of  any  legal  authority  requiring  them  to  so 
do,  may  not,  after  the  court  has  entered  reasonable  orders  with 
reference  thereto,  shift  their  position  and  claim  that  sucli 
orders  are  without  any  legal  authority.  So  held  with  ref^arence 
to  the  maintenance  of  a  highway  of  necessity. 

HIGHWAYS:    Of   Necessity — ^Dominant   Estate    Owner   Need   Not 

2  Maintain.  Principle  recognized  that  the  owner  of  a  dominant 
estate  through  which  extends  a  highway  of  necessity  for  the 
use  of  others  is  under  no  obligation  to  maintain  such  highway. 

EQUITY:    Decree — ^Must  Oonfonn  to  Pleadings.     A  decree  in  equity 

3  must  conform  to  the  pleadings.  Matters  aaide  the  pleadings 
will  be  expunged' on  appeal. 

Appeal  from  Linn  District  Court. — Milo  P.  Smith,  Judge. 

.  Wednesday,  Februaby  14,  1917. 

Suit  in  equity,  to  enjoin  the  (lefcntl«ints  from  trespass- 
ing upon  plaintiffs  property.  The  defendants  denied  the 
trespass,  and  by  way  of  cross-bill  prayed  that  the  plaintiff  be 
enjoined  from  interfering  with  their  use  of  certain  "ways, 
roads  and  streets."  There  was  a  decree  requiring  the  de- 
fendants each  to  contribute  to  the  maintenance  of  certain 
roadways  the  sum  of  f  5  lyet  year,  as  a  condition  to  their  use 
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of  such  roadways.    Both  parties  have  appealed,  the  defend- 
ants first  perfecting  their  appeal. — Affirmed. 

Redmond  d  Stewart^  for  appellants. 

E.  A.  Johnson,  diaries  W.  Kepler,  and  Charles  W,  Kep- 
ler d  Son,  for  appellee. 

Evans,  J. — 1.    The    pleadings    of    the 
1,  EpriTT:  extent  parties  do  not  indicate,  except   indirectlv, 

of  Jurisdiction :     '^  '  -  ' 

to*dS*JI[uit??^'"  the  issues  actually  litigated.  The  i)etition 
t?on!*°^  **'  ^^^  charged  the  defendants  with  trespassing  per- 
sistently upon  the  plaintiff's  property.  The 
defendants  denied  the  trespass.  Tlie  real  controversy  be- 
tween  the  parties  only  developed  in  the  evidence.  Both 
plaintiff  and  defendants  are  landowners,  all  holding  their 
rps|iective  titles  under  one  Minott.  More  than  50  years  ago, 
Minott  was  the  owner  of  200  acres  or  more  of  wooded  land 
h'ing  upon  the  east  bank  of  the  Odar  River.  This  included 
a  parcel  of  ground  upon  the  river  bank,  which  appears  to 
have  been  deemed  suitable  and  attractive  as  a  place  of  pub* 
lie  summer  resort.  Minott  built  a  hotel  at  the  place,  within 
200  or  300  feet  of  the  river  bank.  He  also  built  a  barn  and 
a  little  store.  He  operated  the  hotel  and  the  store  for  many 
years,  and  necessarily  invited  [)atrons  thereto.  In  pursu- 
ance of  this  general  scheme,  he  sold  small  parcels  of  grouiKl 
about  50  feet  square  to  various  cottagers,  with  the  intent 
that  cottages  be  erected  thereon.  The  defendants  are  re- 
spectively owners  of  these  small  tracts,  having  built  (cot- 
tages thereon  and  having  been  in  the  use  and  enjoyment 
thereof  for  many  years  prior  to  the  acquisition  by  the  plain- 
tiff of  any  interest  in  such  property.  Thcf'e  tracts  or  lots 
were  platted  by  Minott,  and  his  plat  indicated  certain  ways 
or  streets  leading  from  the  lots  to  the  river.  However,  the 
ground  so  platted  had  no  direct  connection  with  a  public 
highway,  but  was  removed  therefrom  a  distance  of  a  mile 
and  a  half  or  more.    The  same  was  true  of  the  ground  upon 
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which  Minott  had  erected  his  hotel  and  store.  At  the  time 
of  the  selling  of  such  lots,  Minott  was  maintaining  a  trav- 
eled way  extending  from  this  property  north  to  the  north 
line  of  his  larger  tract,  a  distance  of  about  three  fourths  of 
a  mile.  By  some  arrangement  with  other  property  own 
ers  to  the  north,  this  same  roadway  was  extended  northerly 
to  a  connection  with  the  public  highway  about  three  quar- 
ters of  a  mile  distant  from  Minott's  north  line.  This  road- 
way was  maintained  bv  Minott  for  more  than  20  j'ears 
prior  to  the  acquisition  by  plaintiff  of  any  interest  in  the 
property.  The  plaintiff  acquired  all  of  Minott's  interest  in 
the  entire  tract  by  quitclaim  deeds,  or  their  equivalent,  in 
190.'i  and  1904.  Th«  plaintiff  maintained  such  roadway  at 
his  own  expense  until  the  year  1912,  his  property,  however, 
being  in  the  possession  of  tenants  at  all  times.  The  hotel 
and  store  were  leased  to  tenants  and  were  operated  as  a 
place  of  recreation.  By  reason  of  some  necessary  repairs, 
and  perhaps  because  of  increased  patronage  and  travel,  the 
maintenance  of  the  roadway  became  burdensome,  and  the 
])laintiff  requested  contribution  from  the  cottage  owners, 
being  1(5  in  number.  Some  of  these  consented  to  the  con- 
tribution, and  others,  including  the  defendants,  refused. 
The  real  question  litigated  between  the  parties,  apparently 
by  mutual  consent,  was  whether  these  cottage  owners  ought 
in  equity  to  be  required  to  contribute  to  the  expense  of 
maintaining  the  roadway.  Though  the  petition  of  plaintiff 
puri)orted  to  be  a  suit  to  enjoin  continuing  trespass.  Para- 
graphs 15,  10,  17  and  18  thereof  set  forth  the  following: 

"Par.  15.  That  a  year  ago  last  spring  it  was  necessary 
to  replace  a  bridge  which  gave  way,  by  reason  of  which  giv- 
ing way  it  was  impossible  for  the  defendants  or  either  of 
them  to  reach  their  cottaj^es  with  any  team  or  conveyance 
of  any  kind,  and  thereupon  plaintiff  notified  the  defendants 
both  orally  and  in  writing  that  he  could  not  keep  and  main- 
tain for  their  use  and  that  of  their  tenants,  a  private  park 
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of  nearly  two  hundred  acres  of  land,  and  repair  wells,  dock, 
roads  and  bridges  without  financial  loss  to  himself,  and 
if  they  desired  to  have  the  use  of  the  park  and  desired  to 
nse  plaintiff's  wells  and  to  enter  upon  his  premises  and 
use  the  private  roads  kept  and  maintained  as  aforesaid,  that 
he  would  require  each  one  of  the  defendants  for  the  privi- 
lege aforesaid  to  pay  |10  a  year  on  each  cottage. 

"Par.  16.  That  the  expense  of  repairing  the  roads, 
bridges  and  culverts  last  year  cost  the  plaintiff  at  least 
|150,  and  by  reason  of  the  heavy  rains  which  came  last  fall 
it  has  cost  plaintiff  |75  last  spring  to  maintain  the  same. 

"Par.  17.  That  some  of  the  cottage  owners  have  willing- 
ly paid  said  assessment,  but  these  defendants  declined,  and 
threaten  to  continue  to  enter  upon  plaintiff's  property  and 
use  the  dock  kept  and  maintained  by  plaintiff  as  aforesaid. 

"Par.  18.  The  plaintiff  has  never  desired,  and  does  not 
now  desire  to  shut  these  defendants  off  from  reaching  their 
property,  and  has  always  been  willing  to  consent  to  have 
them  use  the  roads,  wells,  closets  and  grounds  of  the  plain- 
tiff for  themselves  and  tenants,  and  to  have  the  privilege  of 
roaming  over  plaintiff's  beautiful  private  park,  provided 
they  would  co-operate  with  him  in  bearing  at  least  a  small 
portion  of  the  burdens  in  furnishing  the  conveniences  and 
privileges  as  aforesaid." 

Plaintiff  also  attached  to  his  petition  the  following 
written  demand  which  he  had  made  upon  the  cottage  own- 
ers: 

"to  thb  cottage  owners  at  the  lower  palisades  : 

"For  ten  years,  I  have,  at  my  own  expense,  kept  and 
maintained  a  private  park,  consisting  of  several  hundred 
acres,  built  and  maintained  the  bridges  leading  into  the 
Palisades,  have  worked  the  roads  leading  to  the  Palisades, 
kept  and  maintained  the  grounds,  have  dug  wells  and  spent 
time  and  money  to  keep  the  grounds  from  washing  away, 
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and  for  which  the  cottage  owners  have  reaped  more  benefit 
from  the  same  than  I  have  myself,  and, 

"Whereas,  I  have  a  large  investment  in  the  Palisades 
property,  all  of  which  has  been  used  by  the  cottage  owners 
and  their  tenanis  as  a  park,  free  of  any  expense  to  them 
thus  far,  and  I  have,  therefore,  concluded  that  I  cannot, 
and  will  not,  permit  the  cottage  owners  or  their  tenants 
to  further  trespass  upon  the  grounds  or  to  receive  and  en- 
joy any  privileges  of  the  Palisades,  unless  they  contribute 
towards  the  expense  of  keeping  up  said  grounds,  and  have, 
Iherefore,  made  an  assessment  of  f  10  to  each  cottage,  to  be 
paid  on  or  before  June  lOth,  1912,  which  money  I  shall  use 
or  cause  to  be  used  in  building  and  repairing  the  bridges, 
working  the  roads  leading  into  the  Palisades,  fixing  up  the 
grounds,  etc. 

"To  those  who  shall  I'efuse  to  comply  with  this  assess- 
ment, they  will  be  legally  notified  to  keep  off  of  the  said 
premises  and  will  be  denied  the  use  of  the  grounds.  If  there 
is  not  some  co-operatje  i)lan  of  this  nature  on  the  part  of  the 
cottage  owners  to  act  with  me  in  the  keeping  up  and  im- 
proving of  tliese  grounds,  as  suggested,  I  shall  be  com- 
pelled, in  justice  to  myself,  to  close  the  Palisades,  after  this 
year,  as  a  resort,  and  use  it  for  other  purposes. 

"We,  the  undersigned  owners  of  the  lower  Palisades, 
hereby  agree  to  accept  of  said  assessment  and  pay  the 
amount  assessed  to  us  on  or  before  June  10th,  1912. 

"Names  Names'* 

To  this  part  of  the  petition,  the  defendants  responded 
with  Paragraph  5  of  their  answer,  as  follows : 

"Par.  5.  These  defendants  have  been  willing  to  con- 
tribute something  towards  the  maintenance  of  the  road 
now  claimed  by  ])laintiff  to  be  a  private  road,  but  deny  the 
right  of  plaintiff  to  charge  such  sum  as  he  sees  fit,  regard- 
less of  whether  the  money  is  expended  on  the  road  or  not; 
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and  they  admit  that  he  has  made  some  improvements  on 
the  road  and  some  improvements  about  the  propei-tv,  the 
hotel  property  and  bams,  and  they  are  not  responsible  for 
what  others  than  themselves  do  who  visit  the  public  re- 
sort.*' , 

We  shall,  therefore,  recognize  the  issue  as  foreshad- 
owed in  the  foregoing  and  as  the  parties. have  actually  liti- 
gated it.  The  locality  under  consideration  is  known  in  this 
record  as  the  Palisades.  Counsel  are  agreed  in  argument 
that  the  roadway  in  question  extending  from  the  Palisades 
to  the  north  line  of  the  Minott  land  was  the  equivalent  of 
a  way  of  necessity,  and  that  these  cottage  owners  had  a 
right  to  travel  thereover,  and  to  that  extent  had  an  ease- 
ment therein. 

Counsel  are  agreed  also  that  the  plain- 

2.   Highways:  of      ...«  ^   j.u       j        •  x        x   x 

necessity :  dom-  titr,  as  owuer  of  the  douimant  estate,  was 
owner  need  not   uuder  uo  obligation  to  maintain  the  road- 

malntaln. 

way,  but  that  the  duty  of  maintenance  was 
wholly  upon  the  defendant  cottage  owners.  The  authorities 
are  concededly  uniform  on  this  question.  If  this  were  all, 
the  solution  would  be  simple.  The  plaintiff  could  abandon 
the  care  of  the  roadway  to  the  defendants  and  allow  them 
to  care  for  it  or  neglect  it,  as  they  might  choose.  But  the 
plaintiff  is  himself  a  joint  user  of  the  highway  and  has  the 
same  need  of  its  use  as  do  the  defendants.  He  is  within 
his  rights  in  such  use.  It  is  evident,  under  the  record,  that 
more  or  less  expenses  must  be  incurred  annually  to  main- 
tain this  road  as  passable  for  anyone.  The  plaintiff  ajipar- 
^ntly  has  a  greater  interest  at  stake  in  the  condition  of 
the  highway  than  any  other  person.  Can  he  in  equity  re- 
quire a  contribution  from  those  who  are  jointly  interested 
with  himself  in  such  roadway?  The  briefs  on  neither  side 
have  dealt  with  this  question  as  a  general  legal  proposi- 
tion, and  we  shall  not  deal  with  it  as  such.  The  argument 
ad  hominem  is  quite  decisive  at  this  point.    From  the  fore- 
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going  quotations,  it  will  be  noted  that  the  plaintiff  in  his 
petition  tendered  a  waiver  of  the  alleged  trespass  and  a 
willingness  to  maintain  the  status  quo,  provided  a  reason- 
able contribution  were  made;  that  the  defendants  declared 
themselves  "willing  to  contribute  something  towards  the 
maintenance  of  the  road  now  claimed  by  plaintiff  to  be  a 
private  road,  but  deny  the  right  of  plaintiff  to  charge  such 
sum  as  he  sees  fit,  regardless  of  whether  the  money  is  ex- 
I)ended  upon  the  road  or  not."  The  trial  court  by  its  de- 
cree took  the  parties  at  their  word,  and  ordered  the  defend- 
ants to  pay  a  reasonable  contribution  as  tendered,  and  fixed 
the  amount  at  f  5  each  per  annum.  The  court  also  adjudged 
that  the  plaintiff  should  contribute  and  expend  each  year  a 
sum  equal  to  the  total  amount  contributed  by  the  defend- 
ants and  other  cottagers.  The  plaintiff  complains  of  the 
amount  thus  allowed  by  the  court  as  being  insufficient.  The 
defendants  complain  of  such  action  of  the  court  as  being 
wholly  unwarranted  and  without  legal  authority. 

In  view  of  the  professions  and  tenders  of  equity  held 
tip  to  the  court  by  both  parties,  we  think  that  neither  is 
now  in  a  position  to  urge  that  the  court  exceeded  its  power 
or  authority  in  fixing  the  amount  of  reasonable  contribu- 
tion from  the  defendants.  There  is  nothing  apparently  in- 
equitable in  the  result.  It  seems  to  us  entirely  consistent 
with  general  equity  that  reasonable  contribution  to  the  ex- 
pense of  necessary  maintenance  of  this  road  should  be  made 
by  all  property  owners  who  use  it  as  a  way  of  necessity  to 
their  property;  and  we  think  this  applies  also  to  the  exten- 
sion of  the  road  from  the  north  line  of  plaintiff's  land  to  the 
public  highway.  The  amount  of  contribution  could  not  be 
fixed  with  mathematical  certainty.  Approximation  was  the 
best  that  could  be  done.  The  general  effect  of  the  order  was 
to  charge  one  half  the  maintenance  to  the  plaintiff  and  the 
other  half  to  the  cottage  owners,  the  court  reserving  juris- 
diction for  the  purpose  of  future  adjustments  between  them. 
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We  think  we  ought  not  to  interfere  with  this  part  of  the 
decree  on  behalf  of  either  party. 

2.  The  decree  entered  by  the  trial  court 
'  mBSfronform^to  Contained  the  following  provision : 

"Upon  the  payment  of  said  f  5  on  or  be- 
fore the  1st  day  of  April  of  each  year,  except  this  year, 
which  shall  be  within  20  days  after  filing  this  decree,  the 
owners  or  lessees  op  assigns  or  guests  of  such  paying  cot- 
tagers shall  have  and  enjoy  the  privileges  of  the  road 
grounds  and  river  front  at  said  place.  Should  any  cottager 
fail  to  pay  said  sum  of  f  5  per  year  at  the  time  above  stated,, 
such  cottager,  his  lessee  and  guests  are  restrained  and  pro- 
hibited and  enjoined  from  using  the  said  grounds  and  river 
front  under  penalty  of  being  in  contempt  of  this  court." 

* 

Both  parties  complain  of  this  provision.  The  plaintifif 
complains  of  the  first  part  thereof  because,  for  the  payment 
of  |5,  it  appears  to  give  to  the  defendants  an  easement  gen- 
erally in  the  "grounds'^  of  the  plaintiff.  The  defendants 
complain  of  the  last  part  thereof  because  it  imposes  upon 
them  a  harsh  penalty  for  default  in  the  payment  of  the  f 5 
exacted  from  them.  Prior  provisions  of  the  decree  give  the 
plaintiff  a  lien  for  the  payment  of  such  sum  upon  each  cot- 
tage and  its  ground,  and  it  is  said  this  ought  to  be  suffi- 
cient. In  discussing  this  feature  of  the  decree,  it  is  made 
to  appear  in  the  briefs  that  there  is  a  certain  area  of  ground 
extending  up  to  the  docks  and  having  dimensions  of  200 
feet  by  500  feet,  which  is  referred  to  as  the  Commons,  or 
playgrounds.  The  defendants  contend  that  they  bought 
their  lots  with  reference  to  these  Commons,  the  same  being 
in  use  as  such  at  the  time  of  the  purchase.  The  plaintiff 
contends  that  these  Commons  are  a  mere  appurtenance  of 
the  hotel,  and  are  strictly  the  private  grounds  of  the  plain- 
tiff. The  evidence  bearing  on  this  question  is  slight  and  un- 
satisfactory. The  pleadings  contain  no  intimation  of  such 
an  ussue.     The  oross-bill  of  defendants  prayed  only  that 
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plaintiff  be  enjoined  from  interferin";  with  their  use  of  tlie 
road.  It  is  qnite  evident  that  the  form  of  the  decree  went 
beyond  both  the  pleadings  and  the  contemplation  of  tlio 
parties  in  introducing  their  evidence.  By  the  paragraphs 
which  we  have  quoted  from  the  plaintiff's  petition,  he  con- 
ceded his  willingnci^s  to  a  continuance  of  the  previous  status 
quo,  provided  the  defendants  be  required  to  paj  him  their 
reasonable  share  of  maintaining  the  roadway.  This  contri- 
bution has  been  exacted  by  the  decree.  The  court,  having  al- 
lowed the  contribution,  was  not  called  upon  to  adjudi- 
cate further  the  question  of  ultimate  right  as  to  such 
"grounds.''  We  think,  therefore,  that  such  question  should 
not  have  been  adjudicated,  and  that  it  should  now  be  re 
served  from  the  adjudication.  That  i)art  of  the  decree, 
therefore,  which  we  have*  quoted  above  will  be  eliminated 
from  the  decree.  Likewise,  the  following  on  the  same  sub- 
ject will  be  eliminated  and  reserved  therefrom : 

"The  court  further  finds  that  the  cottagers,  their  guests 
and  tenants,  have  been  for  more  than  10  years  last  past  per- 
mitted as  licensees  only  to  enjoy  the  privileges  of  the  rest 
and  playgrounds,  and  the  boat  landing  of  the  plaintiff, 
either  by  the  plaintiff  or  his  grantors." 

And  the  decree  entered  below  will  be  modiiied  accord- 
ingly.    In  all  other  respects  the  decree  will  be  -AlJirnird. 

Gaynou,  C.  J.,  Ladi)  and   Salinger.  JJ.,  concur. 


C.  W.  NiEs  et  al.,  Plaintiffs,  v.  J.  W.  Anderson,  Judge,  De- 
fendant. 

INTOXICATING  LIQUORS:  Contempt— Violating  Temporary  In- 
1  junction — Existence  of  Permanent  Injunction — Effect.  Proceed- 
ings to  punish  for  contempt  in  violating  a  temporary  injunc- 
tion against  the  unlawful  trafficking  in  intoxicating  liquors, 
may  not  be  defeated  by  a  showing  that,  prior  to  the  issuance  of 
said  temporary  injunction,  defendant  had  been  permanently 
enjoined.    Sees.  2405,  2407,  Code,  1897. 
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SUjyGMENT:    Collateral  Attack — iBxistence  of  Both  Temporaxy  and 

2  Permanent  Injunction.  Principle  recognized  that  a  judgment 
may  not  be  collaterally  attacked. 

INJUNCTION:     Contempt — Conviction — Certiorari — Hearing  Not  De 

3  Novo.    On  certiorari  to  review  a  conviction  for  the  violation  of 

■ 

an   injunction,  the  hearing  is  not  de  novo.     Sees.  2407,  4468, 
Code,  1897. 

INTOXICATING     LIQUORS:       Contempt — Conviction — Certiorari — 

4  Rules  of  Review.  Oh  certiorari  to  review  a  conviction  for  vio- 
lating an  injunction,  the  following  rules  of  review  will  be  ap- 
plied : 

1.  The  findings  of  the  trial  court,  while  given  weight,  will 
not  be  given  the  weight  which  would  be  given  to  a  verdict. 

2.  Guilt  need  not  appear  beyond  a  reasonable  doubt,  but  the 
evidence  must  more  than  preponderate. 

Evidence  reviewed,  and  held  insufficient  to  hold  defendants 
responsible  for  liquor  found  upon  their  premises.  Sees.  2407, 
44G8,  Code,  1897. 

INTOXICATING  LIQUORS:     Contempt— Evidence — Participation  in 

5  Illegal  Sales.  Evidence  reviewed,  and  held  to  establish  defend- 
ant's direct  participation  in  the  installation  of  a  drinking  place 
and  the  securing  of  liquors  for  sale  therein.  Sec.  2407,  Code, 
1897. 

INTOXICATING    LIQUORS:     Contempt — Evidence — Percentage    of 

6  Alcohol  in  Article  Sold.  If  an  article  sold  as  a  beverage  con- 
tains any  appreriable  amount  of  alcohol,  its  sale  is  illegal,  irres- 
pective of  the  good  faith  of  the  seller.  Sec.  23^,  Code  Supp., 
1913. 

INTOXICATING    LIQUORS:     Contempt — Punishment— Good    Faith 

7  of  Seller — Effect.  The  good-faith  belief  that  a  beverage  sold 
did  not  contain  alcohol,  while  constituting  no  defense,  does 
and  should  materially  control  the  punishment.  See  Sec.  2407, 
Code,  1897. 

INTOXICATING  LIQUORS:  Contempt— Illegal  Sales  By  Tenant— 
b  Knowledge  Or  Consent  of  Landlord  Essential.  A  landlord  who 
has  no  knowledge,  directly  or  indirectly,  of  sales  of  intoxicating 
liquors  on  his  premises  and  by  his  tenant,  and  who  does  not, 
directly  or  indirectly,  consent  to  such  sales,  may  not  be  con- 
victed of  ("ontrmpt.  Sec.  2407,  Code,  1897.  So  held  where  the 
sole  knowledge  of  the  landlord  was  that  the  tenant  was  selling 
•soft"  drinks.     See  Sees.  2405,  2407,  Code,  1897. 


«<< 
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INTOXICATING  LIQUOBS:  Contempt— Presumption  of  Illegal  Sale 
9  Not  Conclusive.  The  presumption  of  illegal  sale  or  Intent  to 
sell  which,  at  best,  prevails  against  the  owner  of  a  hotel  by 
reason  of  finding  intoxicating  liquors  therein,  is  rebuttable 
in  a  quasi  criminal  prosecution  for  contempt,  and  is  wholly 
overthrown  by  proof  that  such  owner  did  not,  directly  or  in- 
directly, know  of  such  sales,  and  did  not,  directly  or  indirectly, 
consent  to  such  sale  or  keeping  for  sale.    Sec.  2427,  Code,  1897. 

Certiorari  frofn  Woodbury  District  Court. — J.  W-  An- 
derson^ Judge. 

Wednesday^  February  14,  1917. 

Certiorari  to  review  the  action  of  the  said  judge.  The 
plaintiffs  were  adjudged  guilty  of  having  violated 
a  temporary  injunction,  enjoining  them  from  violations  of 
the  laws  of  the  state  regulating  the  sale  and  keeping  for 
sale  of  intoxicating  liquors,  and  bring  this  proceeding  to 
review  the  judgment  finding  they  had  violated  said  injunc- 
tion.— Affirmed  in  part;  av nulled  in  part. 

T.  F.  Bevington  and  Jepson  tC-  Staler,  for  plaintiffs. 

John  F.  Joseph,  for  defendant. 

Salinger^  J. — I.  It  is  complained  that  the  defendant 
judge  was  swayed  by  passion  and  prejudice,  and  maintained 
a  non-judicial  attitude  towards  the  defendants  and  their 
rights  throughout  the  trial.  We  have  to  say  that,  if  any 
criticism  be  warranted,  it  is  that  the  trial  judge  was  utterly 
too  patient.  We  will  not  enlarge,  beyond  saying  that  Mr. 
Bevington,  of  counsel  for  the  defendants,  indulged  in  un- 
^ceasing  objections  that  seem  utterly  without  warrant,  and 
that  he  persisted  in  filling  the  record  to  an  enormous  ex- 
tent with  matters  that  can  throw  no  possible  light  on  what 
the  proceeding  involves  for  decision. 
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II.    All   the  defendants  were  charged 

1-  JJJJJJI^."^      with     violating    a     temporary     injunction 

tlSp^ra'^Yn-''^  granted  on  February  16,  1915.    C.  W.  Nies 

in?J^*o?  perma-'  coutcnds  that  he  may  not  lawfully  be  pun- 

^nt^njunction :  |g|je<j  f^^  violating  that  injunction,  evcu  if 

h0 disobeyed  it;  because,  before  this  tempo- 
rary injunction  teas  granted,  he  had  already  been  perma- 
nently enjoined.  He  claims  his  case  is  within  the  rules  of 
Dickinson  v.  Eichorn,  78  Iowa  710,  and  Steyer  v.  McCau- 
ley,  102  Iowa  105.  The  difficulty  is  that  whether  a  second 
injunction  shall  issue  when  another  is  in  existence  may  de- 
pend on  evidence  on  whether  the  first  injunction  was  ob- 
tained colorably, — as  a  device  for  interfei-ing  with  the  en- 
forcement of  the  prohibitory  law.  Had  he  made  due  ob- 
jection to  and  appealed  from  the  granting  of  the  second 
injunction,  he  would  have  the  right  to  have  considered 
whether  the  second  injunction  should  have  been  allowed. 
But  interposing  to  a  charge  of  contempt  for  violating  an 

injunction   that  the  injunction  should  not 

2-    JODGMKNT  :  col-  " 

' xistencV <ff^^  *  ^^^^  ^^^^  gi'antcd,  is  a  purely  collateral  at- 
Md^pMroanent  ^^^^  M'f^ou  that  injunction  on  the  ground 
iiijunction.  tijjjt  it  ^j^g  gj.rQp  to  grant  it.     We  think 

he  is  within  the  rule  of  Geyer  v.  Douglass,  85  Iowa  93,  that, 
thongh  the  evidence  may  be  insufficient  to  support  the  grant- 
ing of  an  injunction,  that  fact  does  not  make  the  injunc- 
tion subject  to  collateral  attack. 

If  it  be  his  claim  that  a  temporary  injunction  is 
merged  in,  and  its  effect  destroyed  by,  a  permanent  in- 
junction later  granted,  it  may  be  said  that  that  is  prob- 
ably the  law.  See  Code,  1897,  Sec.  4356;  Oiliman  v.  Tallcy, 
140  Iowa  718;  Chamherlain  v.  Brown,  144  Iowa  601;  Hor- 
robin  v.  City,  160  Iowa  650 ;  Bethany  Cong.  Church  v.  Morse, 
151  Iowa  921.  It  is  doubtful  whether  this  point  is  made, 
and  whether  more  is  claimed  than  that  the  second  injunc- 
tion should  not  have  issued  because  it  was  the  second  in- 
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junction.  Re  that  as  it  may,  tlie  law  does  not  fit  the  case. 
The  temporary  injunction  which  defendant  is  accu?<ed  of 
having  violated  was  never  followed  up  by  a  j)ernianent  in- 
junction. Consequently,  there  is  no  occasion  to  consider  tlie 
effect  of  subsequent  permanent  injunctions  upon  an  ante- 
cedent temporary  one.  ^ 

III.     Plaint iiT  contends  that  certain  of 

8.  injinction:       ^^^^'  decisions  hold  that  the  review  of  action 

vk°non*?*(or?"     ou   a   charge  of  contempt   is  a   hearing   f/r 

orari :  hoarlng  _-^     i     i  i   x«  j.  '       en    j.  r 

not  dc  iioro.        noro.     \>  e  hold  the  contrary  in  State  v.  In- 

toaUating  JAquorn,  7G  Iowa  -4*1.  at  244,  and 
in  ~Si€S  V.  Jcpson,  174  Iowa  ISS.  Limlsatj  i\  Clayton  Dis- 
trict Court,  7i)  Iowa  500,  does  not  decide  that  the  review  is 
<!('  novo.  Xeither  does  Mc-yicl  r.  IJoran,  \T}?>  Iowa  (J'U);  Bar- 
ber i\  Brennan,  110  Iowa  078;  Lewis  v.  Brcnnan,  141  Iowa 
nSo,  at  580;  Satrjjer  r,  HutehhiHon,  140  Iowa  0.*>;  an4  Mlrn 
V.  Brennan,  (Iowa)  120  X.  W.  771.  All  involve  a  review  of 
an  acquittal.  }feXeil\s  case  is,  on  this  j)oint,  that,  while 
the  findings  below  do  not  have  the  force  and  effect  of  a  ver- 
dict, thev  will  be  reluctaiitlv  interfered  with  if  the  evidence 
is  in  conflict.  Barber  r.  Brennan  is  that  a  refusal  to  pun- 
ish is  not  disturbable  if  there  be  evidence  upon  which  it  may 
jn'0])erly  be  found  that  defendant  is  not  guilty;  but,  if  the 
evidence  of  violation  is  conclusive,  the  facts  will  l)e  re- 
viewed and  a  remand  ensue.  An  acquittal  upon  conflicting: 
evidence  will  not  be  annulled  unless  the  finding  of  not 
guilty  is  clearly  wrong.  Allen  v.  Brennan,  supra.  The 
f^airjjer  case  says,  "Of  course,  if  the  testimony  be  uncon- 
tradicted, or  so  clearly  prei)onderates  as  to  make  it  rea- 
sonably conclusive  that  the  party  charged  was  in  contempt, 
we  shall  have  no  hesitancy  in  annulling  the  proceedings  and 
remanding  the  case  for  pro])er  action;"  but  that  the  opin- 
i(m  of  the  trial  court  will  not  be  wholly  disregarded  if  there 
be  a  substantial  conflict  in  evidence.  The  Lewis  case  holds 
merely  that  we  cannot  disturb  an  acquittal  if  there  be  no 
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afiinnaiive  finding  ui>on  which  guilt  can  be  predicated,  and 
the  evidence  is  not  before  us. 

Dutton  i\  Andcrsoti,  103  Towa  613,  and  Cheadlv  r. 
Roberts,  IHO  Iowa  039,  042,  hohl  that,  in  reviewing  a  find- 
ing of  guilty  on  certiorari,  weight  will  be  accorded  the 
finding  of  the  trial  court.  Fist  v.  District  Court,  102  Iowa 
244,  is  that  a  finding  of  guilty  of  contempt  will  not  be  dis- 
turbed if  there  be  a  substantial  conflict.  Sawyer  r.  Ilutch- 
'  insoH,  149  Iowa  93,  rules  that  a  contcnii)t  proceeding  is 
quasi  ci-iininal,  and  requires  a  greater  weight  of  evidence 
than  ordinary  civil  cases,  and  a  clear  case  should  be  made 
before  punishment  is  inflicted  for  the  violation  of  an  injunc- 
tion. It  has  support  in  Hydock  r.  State,  (Nebr.)  80  N.  W. 
1HI2.  In  re  Taylor,  (CaWf.)  10  Pac.  88,  holds  the  same,  and 
adds  a  re(]uirement  of  clear  and  satisfactory  evidence,  es- 
tablishing guilt  beyond  reasonable  doubt.  So  does  State 
r.  Cunningham,  (W.  Va.)  11  S.  E.  70.  Benhow  v.  Kolhnn, 
(Minn.)  54  N.  W.  482,  says  that  the  evidence  is  too  indefl- 
uite  in  vital  points  to  sustain  a  finding  of  violation. 

On  the  whole,  we  think  the  rule  is  that 

^'  wvolnflol      the  review  is  not  de  noro;  that,  while  the 

thm*^:  <Vr??orari:  finding  bclow  luis  Weight,  it  does  not  have 

nilea  of  review.  i    xi     x         i  m 

as  much  as  has  a  verdict;  and  that,  while 
evidence  to  sustain  a  finding  of  guilty  must  amount  to  more 
than  the  mere  preponderance  which  sustains  an  ordinary 
recover}'  on  the  law  side,  it  is  not  required  to  prove  viola- 
tion of  an  injunction  beyond  a  reasonable  doubt. 

IV.  A  bottle  of  whiskey,  partly  full,  was  found  in  a 
pantry  ia  the  basement,  and  a  hidden  quantity  of  bottled 
beer  in  another  part  of  the  basement,  and  sacks  full  of 
empty  beer  bottles  were  also  found  therein.  And  there  is 
testimony  that,  prior  to  this  raid,  some  beer  drinking  by 
women  occurred  in  a  room  of  the  hotel,  tenanted  by  de- 
fendant, Mrs.  Nies. 
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Whatever  effect  the  finding  of  this  liquor  would  have 
if  no  more  than  finding  it  appeared,  the  evidence  satisfies 
us  that  neither  defendant  is  responsible  for  the  presence 
of  this  liquor.    As  to  the  beer,  there  is  an  almost  conclu- 
sive showing  that  they  are  not.    The  chauffeur  and  the  por- 
ter employed  about  the  place  testified,  without  any  direct 
dispute,  that  the  hidden  beer  was  gotten  by  them  in  another 
state,  to  be  used  on  a  picnic  a  little  later,  and  that  the  whole 
enterprise  was  something  of  which  Mrs.  Nies  and  her  hus- 
band knew  absolutely  nothing;  and  it  appears  that,  when 
lilrs.  Nies  ascertained  that  this  had  been  done,  at  least  one 
of  these  employes,  if  not  both,  were  by  her  discharged.     It 
is  true  that  there  are  slight  fiaws  in  this  evidence.    For  in- 
stance, they  claim  to  have  placed  but  76  bottles  of  beer 
in  hiding,  and  some  10  bottles  more  than  that  were  found. 
Then,  too,  this  picnic  was  to  be  had  at  or  near  a  point 
which  the  buyers  of  it  had  to  pass  in  taking  the  beer  to 
Sioux  City  to  be  hidden.    But  when  all  is  said,  the  evidence 
on  the  beer  found  is  in  such  condition  as  that,  under  the 
rules  of  review  on  certiorari  as  we  have  stated  them,  the 
finding  of  the  beer  does  not  help  to  maintain  the  charge  at 
bar.    Under  the  same  rules,  we  are  constrained  to  hold  that 
the  evidence  fails  to  sustain  the  claim  of  drinking  by  wom- 
en, assuming  that  it  would  be  material  if  proved.    The  find- 
ing of  empty  beer  bottles  creates  no  presumption  of  illegal 
sale  or  keeping  for  sale,  and  the  evidence  satisfies  us  that 
the  defendants  are  not  shown  to  have  been  responsible  for 
those  being  where  they  were  found. 

V.    The  injunction  restrains  Nies,  his 
5.  Intoxicating      servants,   agents,   tenants,   and   representa- 

i.iguons :  con-  707  7  r 

dpnJio*  ^^artici-   *^^'^®  ^^^  cmploycs,  or  by,  through  or  under 
aaiee."  *"  ^"^^^  ^^^'  P^^^on  Or  pcrsous  directly  or  indirectly, 

by,  through  upon  or  under  any  device,  ap- 
paratus or  evasion,  from  keeping  for  sale  intoxicating  liq- 
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Dors.    Now.  if  it  be  material  whether  he  was  a  mere  vol- 
unteep,  he  seems  not  to  have  been  that. 

It  appears  that  he  was  putting  in  his  time  '^as  hus- 
band" In  arranging  to  get  the  basement  of  his  wife's  hotel 
turned  into  a  pool  hall  and  soft  drink  parlor.  He  says  his 
object  in  having  "this"  put  in  was  to  prevent  a  violation  of 
law,  and  his  intent  was  to  help  the  hotel  along  in  the  way 
of  rent.  He  helped  Paxton,  the  lessee  of  his  wife,  to  select 
and  in  part  to  put  into  readiness  for  operation,  the  appa- 
ratus which  Paxton  was  to  use  in  vending  beverages.  He 
furnished  cash  bail  when  women  were  arrested  for  drink- 
ing in  the  hotel;  and  there  is  evidence  from  which  it  can  be 
found  that,  when  the  officers  attempted  to  raid  the  hotel 
at  the  time  when  the  malta,  the  keeping  of  which  is  the 
basis  of  the  prosecution,  was  found  therein,  he  acted  in  op- 
position to  their  entering,  and  that  they  found  themselves 
ultimately  compelled  to  break  in. 

About  the  only  difference  between  him  And  the  subten- 
ant, who  was  to  sell  the  malta,  is  that  Nies  did  not  own 
the  keg  of  "malta"  beverage  which  he  helped  the  tenant  to 
get  and  put  into  the  place,  nor  own  the  paraphernalia  to 
be  nsed  in  selling  the  malta.  We  think  he  is  in  no  essen- 
tially different  position  than  he  would  be  in  if,  instead  of 
helping  Paxton  to  get  ready  to  sell  or  sell  malta  in  this 
hotel  building,  Nies  himself  had  gotten  the  beverage,  appa- 
ratus wherewith  to  vend  it,  and  was  keeping  the  malta  there 
with  intent  to  sell.  See  State  v.  Stevens ,  119  Iowa  675; 
State  V.  Wilson,  152  Iowa  529 ;  State  v.  Intoxicating^  Liq- 
uors, 109  Iowa  145;  ErJ)acher  v.  Anderson,  161  Iowa  546, 
at  548;  Button  v.  Anderson,  163  Iowa  613;  State  v.  Farley, 
87  Iowa  22;  and  State  v.  Hale,  91  Iowa  367. 

We  do  not  say  that  any  one  of  these  cases  covers  every 
angle  of  the  situation.  To  illustrate,  one,  State  v.  Intoxi- 
cating lAquors,  supra,  denies  that  it  is  a  differentiation  that 
Nies  was  not  the  owner  of  the  malta.    What  we  do  mean 
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to  say  is  that  these  eases,  taken  together,  make  it  fairly 
clear  that  Nies  must  be  dealt  with  as  a  direct  participant, 
and  that  it  must  be  held  that  he  violated  the  injunction 
against  him,  if  keeping  malta  with  intent  to  sell  is  such  vio- 
lation. 

VT.  There  is  evidence  that  a  liquor 
6.  iNToxicATrxo      which  may  contain  no  alcohol  when  received 

Mgrous  :  con- 

Ju™cv  '  mTtent-    '"^^•^ '  througli  fermentation  and  other  causes, 

age  of  nlcohol       ilpvplnn  ilr»nhnl 
In   article  sold.     <<e>eiop  aKOIlOI. 

There  is  other  evidence  that  both  plain- 
tiff and  defendants  had  malta  analyzed,  and  that  but  a  com- 
paratively small  percentage  of  alcohol  was  found  therein. 
And  defendants  claim  that  the  handling  before  and  in  con- 
nection with  the  analysis  increased  that  percentage.  All 
this  accomplishes  little,  because,  of  necessity,  its  sole  object 
is  to  show  that  malta  is  or  is  not  intoxicating. 

In  ^tate  v.  Colvin,  127  Iowa  C82,  the  beverage  con- 
tained less  alcohol  than  this  malta  does  on  anv  theorv  of 
the  evidence.  And  we  held,  in  the  Colvin  case,  that  the 
percentage  of  alcohol  is  imnmterial,  because  the  statute 
specifically  declares  that  alcohol  is  an  intoxicating  liquor, 
and  that  this  makes  anv  beveraw  which  contains  jilcohol,  in- 
toxicating  liquor,  though  the  beverage  be  never  so  W€*ak 
an  actual  intoxicant,  and  however  much  the  alcohol  mav  be 
diluted;  and  we  conclude  with  saying:  *^Tlie  statute  so  de- 
clares, and  it  is  conclusive." 

In  Sawijer  r.  Botfi,  147  Iowa  453,  we  declare  that  any 
beverage  manufactured  from  malted  grain  by  the  process 
of  fermentation  is,  without  regard  to  the  amount  of  alcohol 
contained  therein,  or  of  whether  the  fermented  beverage  is  in 
fact  intoxicating,  within  the  statutory  definitions  of  liquors 
whose  sale  is  prohibited.  In  8tate  v.  Stickle,  151  Iowa  303, 
we  ap[)ly  the  rule  of  the  Sawyer  case  to  a  beverage  known 
as  Liberty  Malt,  and  say  the  statute  covers  malt  liquor 
as  a  beverage  if  .it  contains  any  amount  of  alcohol^  and 
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though  the  beverage  be  non-intoxicating;  and  we  hold  evi- 
dence inadmissible  that  such  beverage  would  not  produce 
intoxication.  And  see  fitate  v.  Intoxicating  Liquors,  76 
Iowa,  at  244. 

In  Bradshaw  v.  State,  (Ark.)  89  S.  W.  1051,  there  was 
less  alcohol  than  here,  and  it  is  held  that  sale  of  it  as  a  bev- 
erage was  unlawful,  w'hether  the  compound  was  intoxicat- 
ing or  not.  According  to  State  v.  Yager,  72  Iowa  421, 
neither  whether  the  beverage  is  intoxicating  nor  the  extent 
to  which  it  was  diluted,  nor  whether  the  use  of  the  partic-, 
nlar  beverage  within  reasonable  limits  may  or  may  not 
result  in  intoxication,  is  the  test;  and  it  is  said  that  a  bev- 
erage containing  alcohol  in  any  appiH3ciable  proportion  is 
condemned,  although  it  is  only  in  exceptional  cases  that  the 
use  of  any  intoxicating  liquor  as  a  beverage  results  in  in- 
toxication. 

Both  Commonicralth  v,  Brelsford,  (Mass.)  .36  N.  E.  677, 
and  i^tatc  v.  Qrarelin,  (R.  1.)  16  Atl.  914,  deal  with  a  less 
percentage  of  alcohol  than  was  found  in  the  malta,  and 
hold  that  the  beverage  is  intoxicating  licpior  within  the* 
meaning  of  the  statute  defining  intoxicating  liquor,  and 
that  evidence  to  show  it  was  in  fact  not  intoxicating  is  in- 
competent. To  like  effect  is  State  v.  OTonncIl,  (Me.)  5ft 
Atl.  59. 

6-a 

Some  msitter  found  in  the  record  which  bears  on  good 
faith  of  the  defendants  is  hearsay  and  incom[)eteut,  in  any 
view.  But  there  is  no  question  of  good  faith  involved.  The 
test  is  the  character  of  the  compound;  that,  and  not  the 
good  faith  of  the  seller,  determines  the  legality  of  the  sale. 
State  V.  Gregory,  110  Iowa  624,  at  626.  It  is  immaterial 
that  defendant  acted  in  good  faith,  relying  on  the  assurance 
of  the  manufacturer  or  wholesale  seller  that  the  compound 
was  not  intoxicating.  It  does  not  matter  that  the  respond- 
ent did  not  know  that  the  tonic  sold  by  him  contained  intox- 
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icating  liquor,  was  assured  by  the  manufacturer  that  it  did 
not,  and  relied  upon  this.  He  was  bound  to  know  its  charac- 
ter.   State  V.  Lindoen,  87  Iowa  702. 

Hence,  it  does  not  matter  that  both  Nies  and  his  wife 
testified  that  they  had  no  intention  to  sell  liquor  illegally 
or  have  it  sold,  or  to  keep  it  or  have  it  kept  for  sale.  It 
does  not  avail  that  the  seller  did  not  know  the  liquor  was 
intoxicating.  Commonwealth  v,  Boijnton,  2  Allen  (Mass.) 
160.  Nor  that  he  believed  it  to  be  non-intoxicating.  Com- 
monwealth V.  Waite,  11  Allen  (Mass.)  264;  State  v.  Smith, 
10  R.  I.  258;  Barnes  v.  State,  19  Conn.  398.  It  is  no  de- 
fense to  an  indictment  for  keeping  or  selling  adulterated  or 
intoxicating  liquors  that  defendant  did  not  believe  them 
to  be  that.  Rcgina  v.  Woodrow,  15  M.  &  W.  '404 ;  Common- 
tccalth  V.  Farren,  9  Allen  (Mass.)  489;  Commonwealth  v. 
Nichols,  10  Allen  (Mass.)  199;  Commonwealth  v.  Smith; 
103  Mass.  444;  State  v.  Smith,  10  R.  I.  258;  People  v.  Zeir 
ger,  6  Parker's  Criminal  Rep.   (N.  Y.)  355. 

The  matter  seems  to  be  put  upon  the  ground  that,  oti 
considerations  of  public  policy,  it  is  deemed  best  to  re- 
quire, as  to  some  things,  that  one  must  ascertain  at  his 
peril  whether  what  he  does  comes  within  the  legislative  pro- 
«  hibition.     8  Ruling  Case  Law  122. 

We  cannot  interfere  with  the  finding 
7.  iKToxicATiNo      that   dcfcndaut   C.    W.   Nies   is  guilty,   as 

LIQUORS :  con-  ®         -^ ' 

^™PVgP"3*"^'    charged.    He  was  ordered  to  pay  a  fine  of 
iff^ct.""' *^"'''' '     11,000,  and,  in  default  of  payment,  to  be 

committed  to  the  jail  of  the  county  for  a 
period  of  300  days.  In  addition,  there  was  a  judgment  im- 
prisoning him  in  said  jail  for  three  months.  We  think 
that,  on  this  record,  the  order  imprisoning  for  three  months 
should  be  annulled,  and  no  more  remain  effective  than  that 
he  pay  said  fine,  and  in  default  of  payment  be  committed 
for  800  days.  While  we  have  said  that  intention,  good 
faith  and  want  of  knowledge  that  the  liquor  was  intoxicat- 
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ing  are  not  defenses,  these  elements  do  have  bearing  on 
what  the  punishment  should  be,  and  we  think  that,  the  show- 
ing as  to  intent,  want  of  knowledge,  good  faith  and  the  like, 
being  undisputed,  and  there  being  no  evidence  that  the  de- 
fendant has  ever  been  found  guilty  of  violating  the  liquor 
law  before,  this  modification  is  demanded  of  us. 

Division  IT. 

I.    As  to  the  defendant  Mrs.  J.  A.  Nies, 
8.  iMToxicATiNQ      we  havc  first  to  decide  whether,  as  is  some- 

LiQDOES :  con-  ' 

ffiVtcSnt  •  *^^®s  *^"^  ^^  ^^^^  ^^^^^  side,  one  is  bound  by 
Snwnf^f**'"  what  his  tenant  does,  thoygh  he  neither 
iMdiord  ewen-    fenows  it  is  being  done,  and,  even  though 

knowing,  he  disapproved,  but  did  not  stop 
its  doing. 

We  have  held  the  presumption  from  finding  obtained 
against  a  registered  pharmacist  indicted  for  maintaining  a 
liquor  nuisance.  State  v.  Shank,  79  Iowa  47.  In  fact,  Sec- 
tion 2427  of  the  Code  of  1897  provides  that  the  finding  of 
liquors  in  the  possession  of  one  not  legally  authorized  to 
sell,  if  found  in  such  a  place  as  this  was,  and  being  found 
in  unusual  quantities,  even  in  a  private  dwelling,  shall  be 
presumptive  evidence  that  such  liquors  are  kept  for  illegal 
sale.  We  have  held  that  evidence  as  to  finding  a  large  quan- 
tity of  liquor  in  the  house  where  a  defendant  lives  with  his 
father,  where  there  is  also  some  found  in  the  place  named 
in  the  indictment  for  nuisance,  was  competent,  which  man- 
ifestly proceeds  on  the  theory  that  defendant  probably  knew 
of  the  additional  liquor  stored  in  his  own  home.  Of  course, 
we  have  applied  this  presumption  in  cases  to  obtain  an  in- 
junction, but  that  is  on  the  civil  side.  Shideler  v.  Naugh- 
ton,  163  Iowa  616;  Shadier  v,  Keenan,  167  Iowa  70. 

In  Tmning  v.  Mumm,  146  Iowa  263,  at  267,  Barler  v. 
Brennan,  140  Iowa  678,  we  use  language  which,  by  over- 
looking that  the  cases  are  attempts  to  obtain  injunctions, 
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gives  color  to  the  claim   that  the  doctrine  of  respondeat 
superior  applies  elsewhere  than  in  civil  actions. 

And  we  held  in  ^ics  v.  Jepson,  174  Iowa  188,  a  pros- 
ecution for  contempt,  that  finding  liquor  in  a  locked  room  in 
this  hotel  at  least  raised  a  presumption  that  someone  was 
keeping  liquor  there  with  intent  to  violate  the  law.  This  is 
not  finding  guilt  by  construction,  but  a  holding  that  i)re- 
sumptions  or  rules  of  evidence  created  by  statute  obtain  in 
contempt  proceedings. 

Some  cases  that,  on  surface  reading,  might  be  taken  to 
hold  that  one  may  be  found  guilty  by  the  application  of  re- 
spondeat superior,  or  because  of  the  relation  of  principal 
and  agent,  in  fact  turn  upon  actual  knowledge. 

Jn  ^tromert  v.  Johnson,  144  Iowa  G82,  at  G84,  what  is 
really  held  is  that,  where  illegal  sales  are  frequent  and  open, 
it  is  fairly  made  to  appear  that  the  emi>loyer  knew  illegal 
sales  were  being  carried  on.  MeCraelccn  v.  Miller ,  129  Iowa 
()23,  is,  to  begin  with,  a  civil  action.  In  it  the  question  of 
whether  an  owner  should  be  enjoined  is  fully  gone  into  by  an 
inquiry  on  whether  there  was  evidence  that  he  knew  his 
tenant  was  conducting  an  unlawful  liquor  business.  While 
it  is  held  he  had  sufiicient  knowledge,  his  being  enjoined 
turns  on  that,  and  not  on  the  proposition  that  he  might,  on 
the  criminal  side,  be  held  to  know  by  construction  what- 
ever his  tenant  did  or  knew. 

And  there  is  another  class  of  cases,  of  which  State  d, 
Afie,  95  Iowa  375,  and  Dudley  v.  SauthinCy  49  Iowa  650,  are 
illustrations.  Thev  involve  the  doctrine  that,  if  one  em- 
ploys  another  to  work  in  or  have  charge  of  a  saloon,  he 
may  not  esciipe  liability  for  illegal  sales  made,  though  he 
has  exi^ressly  forbidden  such  sales.  That,  once  more,  is 
not  a  holding  that,  if  a  tenant  without  the  knowledge  of  his 
landlord  keeps  intoxicating  liquors  on  the  leased  premises, 
the  landlord  may  be  found  guilty  of  contempt  of  court    AH 
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they  do  hold  is  that  whosoev^er  creates  an  agency  for  the 
sale  of  liquor  may  not,  as  a  matter  of  public  policy,  be  heard 
to  say  that  illegal  sales  made  by  the  agent  were  without 
his  knowledge  and  consent.  If  any  other  rule  prevailed,  it 
would  make  it  practically  impossible  to  punish  the  owner 
of  a  saloon  for  illegal  sales  made  therein,  if  he  will  remain 
away  from  the  saloon,  physically. 

Other  cases  make  it  clear  that  respondeat  superior  and 
the  laws  of  agency  or  of  landlord  and  tenant  have  no  appli- 
cation. In  f^tate  i\  Findley,  45  Iowa  435,  a  clerk  made  a 
single  sale  of  liquor,  and  we  reversed  a  conviction  of  his 
ein]>loyer  Ijecause  there  was  no  liquor  found  in  his  place  of 
business,  and  because,  having  no  knowledge  of  this  sale,  he 
could  not  be  held  criminally  responsible  for  it.  In  F^tute  r. 
Arie,  95  Iowa  375,  we  hold  that,  where  the  agent  makes  an 
illegal  sale  of  liquor,  there  is  a  presumption  that  the  employ- 
er knew  of  it  and  consented  thereto,  and  that  it  is  for  him 
to  show  the  contrary  if  he  can.  This,  of  course,  negatives 
the  idea  that  respondeat  superior ,  agency  or  the  like,  apply. 
For,  if  that  were  so,  the  employer  would  not  be  permitted 
to  show  that  the  act  was  without  his  knowledge  and  consent. 
Where  one  is  bound  because  his  agent  did  a  thing  within 
the  scope  of  authority,  it  would  be  an  idle  answer  that  the 
principal  did  not  know^  and  consent.  As  matter  of  law,  he 
charges  himself  with  knowledge  and  ccmsent  by  the  creating 
of  the  agency. 

As  bearing  on  the  proposition,  there  is  held,  in  State 
17.  Gravvlin,  (R.  I.)  1(5  Atl.  914,  what  is  the  converse  in  sit- 
uation, but  the  same  in  principle,  namely:  that,  if  one  de- 
fendant is  sole  proprietor,  and  has  sole  charge,  and  the 
other  merely  kept  and  maintained  the  premises  as  his  serv- 
ant, under  his  direct  personal  supervision,  the  latter  can- 
not be  convicted. 
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We      think      the    statute    prohibition 

^'  L?QuoRs^'^con-     ^g^^^st  violating  the  liquor  laws,  by  servant, 

sumpUoS'^^f  iiie-  ^6^°*?  employe,  or  tenants,  and  commands 

?onc!uL!ve°^        in  injunctions  that  there  shall  be  no  illegal 

sal.e  or  keeping  for  sale  by  a  servant,  agent, 
tenant,  employe,  mean,  so  far  as  criminal  or  quasi  criminal 
cases  are  concerned,  that  one  shall  not  be  allowed  to  shield 
himself  by  the  evasion  of  having  someone  else  do  what  he 
himself  is  in  person  forbidden  to  do;  that  the  utmost  that 
can  be  made  of  finding  liquor  in  a  hotel  building  is  to  raise 
a  presumption  that  the  owner  has,  either  by  himself  or  agent, 
servants,  tenants,  or  employes,  violated  the  liquor  law  or  an 
injunction  against  the  illegal  sale  of  liquor,  respectively; 
that  there  is  no  conclusive  presumption  he  has  guilty  knowl- 
edge of  what  these  others  do;  and  that,  if  he  shows  they 
kept  liquor  for  illegal  sale  without  his  knowledge  or  con- 
sent, direct  or  indirect,  the  owner  of  the  building  cannot 
be  punished  as  for  a  violation  of  statutes  making  such 
illegal  sale  a  crime,  or  violating  an  injunction  forbidding 
such  sales.  In  other  words,  one  cannot  become  a  criminal 
by  construction  or  by  constructive  notice,  nor  the  naked  fact 
that  he  becomes  a  landlord. 

II.  With  the  finding  of  liquor  and  sacks  filled  with 
empty  bottles,  and  the  drinking  in  the  hotel  out  of  the  way, 
the  evidence  against  her  is  that  the  lease  she  made  suggests 
a  suspicion  as  to  what  she  thought  would  be  done  under  the 
lease.  She  was  getting  |60  a  month  for  the  use  of  a  dark 
and  fairly  inaccessible  set  of  rooms  in  a  basement,  to  be 
devoted  to  the  ostensible  purpose  of  selling  soft  drinks. 
There  was  to  be  also  an  immediate  institution  of  a  pool  and 
billiard  room;  and  no  preparations  for  such  were  made. 
There,  is  something  of  an  explanation  of  this.  But  she  has 
one  point  of  differentiation,  because,  during  all  the  times 
immediately  concerned,  she  was  away  visiting  sick  and 
dying  relatives  in  another  state  and,  therefore,  has  strong 
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grounds  for  claiming  that,  unless  she  be  charged  with  no- 
tice as  matter  of  law,  she  had  no  knowledge  that  anything 
bnt  soft  drinks  were  to  be  or  were  put  into  her  hotel  with 
purpose  to  sell  the  same  as  a  beverage. 

We  are  not  overlooking  that  her  actual  intent  or  want 
of  knowledge  is  in  one  sense  immaterial.  If  she  knew  that 
malta  was  being  put  in,  and  it  turns  out  that  malta  was  an 
intoxicating  liquor,  then,  in  contemplation  of  law,  she 
knew  that  the  injunction  against  her  was  being  violated, 
and  consented  to  the  violation.  The  distinction  is  this :  If 
all  she  knew  in  fact  was  that  soft  drinks  were  about  to  be 
put  in,  she  is  not  criminally  liable,  because  a  soft  drink  is 
not  intoxicating  liquor.  But  if  she  knew  that  malta  was 
being  put  in,  and  that  was  in  fact  an  intoxicating  beverage, 
then  it  is  not  material  that  she  believed  malta  was  not  an 
intoxicating  liquor.  As  somewhat  bearing  on  this  point  and 
another,  we  call  attention  to  Potter  v.  Harvey,  30  Iowa  502, 
which  holds  that,  though  it  is  the  rule  that  one  who  pays 
after  he  knows  representations  made  at  the  sale  are  false, 
is  estopped  to  claim  damages  on  account  of  such  represen- 
tations, yet  this  is  not  so  if  his  contract  was  made  through 
an  agent,  and  the  principal  was  ignorant  of  the  false  rep- 
resentations' having  been  made,  although  he  knew  the 
facts  showing  their  falsity. 

We  have  ali-eady  disposed  of  the  finding  of  beer  and 
the  bottle  partly  filled  with  whiskey,  even  as  to  the  man 
Nies. 

She  testifies  that  she  did  not  know  that  any  prepa- 
ration was  being  made  to  sell  any  other  than  soft  drinkS; 
and  would  not  have  let  P{\xton  have  the  room  if  she  had 
known  it;  and  testifies  in  the  strongest  terms  to  want  of 
actual  knowledge  that  at  any  time  intoxicating  liquor  had 
been  sold  or  kept  for  sale  in  her  hotel;  and  that  it  was  not 
her  intention  to  keep  it,  direct  it  to  be  kept,  and,  if  any 
was  kept  for  such  purpose,  she  did  not  know  it    Nowhere 
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is  there  an  v  evidence  on  her  part  or  that  of  anyone  that  she 
ever  heard  of  malta,  or  knew  that  that  partictlar  liquid 
was  being  put  in  or  kept  in  her  building.  Those  who  say 
they  bought  beer  of  her  husband  do  not  claim  to  have 
bought  any  of  her.  It  appears  that  she  discharged  at  least 
one  of  the  men  who  had  been  concerned  in  putting  beer  in 
there;  when  she  ascertained  that  beer  had  been  found,  she 
cancelled  the  lease. 

As  seen,  she  is  not  to  be  f<>.ind  guilty  by  an  application 
of  rules  in  the  law  of  landlord  and  tenant. 

Taking  into  consideration  the  standards  of  review  rul- 
ing in  review  on  certiorari  of  a  finding  of  violating  an  in- 
junction by  acts  not  conimiticd  in  the. immediate  presence 
of  the  court,  we  are  constrained  to  annul  so  much  of  the 
order  in  consideration  as  found  the  plaintilf  in  certiorari, 
Mrs.  J.  A.  Nics,  guilty  of  violating  the  order  of  court  with 
whose  violation  she  is  charged. 

Accordingly,  our  conclusion  is  that  the  order  and  judg- 
ment of  the  trial  court  must  be  annulled  as  to  the  defend- 
ant Mrs.  J.  A.  Nies,  and  as  to  so  much  of  its  order  as 
commits  the  defendant  (\  W.  Nie-;  to  jail,  additional  to 
the  conditional  imprisonment  in  default  of  payment  of  fine. 
As  to  the  order  imposing  the  fine,  and  the  alternate  im- 
prisonment in  default  of  payment  of  same,  the  petition  is 
dismissed. — Affirmed  in  part;  annullvd  in  part. 

Gaynuk^  C.  J.,  Ladd  and  Evans^  JJ.,  concur. 


Fred  Reutkemeier,  Api>ellee,  v.  Ben  Nolte,  Appellant. 

WITNESSES:     Privileged  Communications — Confession  of  Sin.       A 
1    communication  to  the  elders  of  a  church  as  to  the  truth  attend- 
ing illicit  sexual  relations  between  the  communicant  and  others 
is  privileged,  such  elders  being  "ministers'*  of  the  gospel,  under 
the  particular  doctrine  and  confession  of  faith  of  said  church. 
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SEDXrCTION:     Civil  Liability-- Evidence — ^Declaration  of  Minor.  In 

2  an  action  by  a  parent  for  damages  by  reason  of  the  seduction 
of  his  minor  child,  declarations  of  the  minor  to  third  persons 
as  to  the  cause  of  her  condition  are  not  admissible  as  substantive 
testimony  against  the  parent. 

WITNESSES:     Privileged  Communicationa — Impeachment.      A  privi- 

3  leged  communication  is  not  available  for  impeachment  purposes. 

WITNESSES:     Privileged  Oonmmnications— Who  is  A  '* Minister.'* 

4  Whether  a  certain  olBcer  of  a  church  organization  is  a  "minister," 
within  the  law  of  privileged  communications,  must  be  deter- 
mined by  the  ecclesiastical  doctrines  and  laws  of  the  particular 
denomination. 

SEDUCTION:     Civil  Liability — Exemplary  Damages.  Exemplary. 

5  in  additiQii  to  actual,  damages  may  be  recovered  by  a  parent 
for  the  seduction  of  his  minor  child. 

I>AMAO£Sl:     Exemplary  Damages — Seduction — Double  Recovery.     It 

6  is  no  defense  to  a  claim  by  a  parent  for  exemplary  damages  for 
the  seduction  of  his  minor  child,  that  the  wrongdoer  may  also 
be  liable  to  a  claim  for  like  damages  in  an  action  by  the  injured 
female. 

TBIAL:     Verdict — Excessiveness — $500    Actual,    $6,000    Exemplary. 

7  Verdict  of  $500  actual,  and  $6,000  exemplary,  damages  for  seil ac- 
tion of  minor,  under  circumstances  showing  great  wantonness 
and  depravity,  sustained. 

EVIDENCE:     Opinion  Evidence — Value.      If  items  of  services  are 

8  such  that  a  jury  would  probably  be  familiar  therewith,  proof  of 
payment  may  be  sufficient  to  carry  the  question  of  reasonable- 
ness to  the  Jury. 

EVIDENCE:     Opinion  Evidence — Value — Hearsay.      Necessarily,    a 

9  knowledge  of  values  is  largely  acquired  from  sources  other  than 
the  personal  experience  of  the  witness.  So  held  as  to  testimony 
touching  the  value  of  wages  of  a  domestic. 

SEDUCTION:     Civil  Liability — ^Loss  of  Services  of  Minor.     A  par- 

10  ent  may  recover  for  loss -of  the  services  of  his  minor  child  con- 
sequent on  seduction,  without  showing  that  he  had  work  for 
the  minor  to  do. 

SEDUCTION:     Civil  Liability— Consent  of  Female  to  Debauchment 
II     — Effect.     That  the  minor  consented  to  her  debauchment  is  no 

defense  to  an  action  by  the  parent  for  damages  by  rea)::on  of  the 

debauchment 
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Appeal  from  Winnesldek  District  Court. — A.  N.  Hobson, 

Judge. 

Wednesday,  February  14,  1917. 

Action  for  damages,  actual  and  exemplary,  by  the 
plaintiff  against  the  defendant  for  the  alleged  debauch- 
ing of  his  minor  daughter.  Actual  damages  for  expenses 
and  loss  of  service  are  claimed  under  the  provisions  of  Code 
Section  3471.  The  defense  was  a  general  denial.  There  was 
a  verdict  for  the  plaintiff  for  f6,500,  and  the  defendant 
appeals. — Affirmed. 

Frank  Sayre  and  E.  W.  Cutting,  for  appellant. 

William  S.  Hart  and  Boice  cC-  Hook,  for  appellee. 

Evans,  J. — The  facts,  as  contended  by  plaintiff,  briefly 
stated,  are  that,  in  September,  1912,  the  defendant,  a  man 
then  21  years  of  age,  had  carnal  knowledge  of  the  plaintiff's 
daughter,  Mary,  then  a  child  only  14  years  of  age.  In  June, 
1913,  she  gave  birth  to  a  child,  alleged  to  be  the  result  of 
such  intercourse.  The  plaintiff  was,  at  the  time,  a  farmer, 
living  upon  his  own  farm.  He  was  a  widower,  with  three 
daughters  and  three  sons,  all  living  with  him  at  his  home. 
The  evidence  on  behalf  of  the  plaintiff  was  quite  abundant 
to  sustain  the  verdict.  The  appeal  is  presented  here  on 
assignments  of  error  assailing  certain  rulings  in  the  ad- 
mission of  testimony  and  certain  instructions  of  the  court. 

I.  The  most  important  and  doubtful 
'privHeKed^w)!!!-  qucstiou  raised  relates  to  an  alleged  privi- 
confession  of      Icged  communication,  the  claim  of  privilege 

sin 

being  based  on  Code  Section  4608.  Plain- 
tiff's (Viughter  was  a  member  of  the  Presbyterian  church. 
In  the  month  of  March  before  her  child  was  bom,  she  was 
asked  to  appear  and  did  appear  before  the  church  session. 
Such  session  consisted  of  the  pastor  and  the  three  ruling 
elders.    She  appears  to  have  confessed  her  sin,  and  to  have 
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made  certain  communication  to  the  elders.  On  the  trial  of 
this  case,  the  defendant  sought  to  show  what  such  com- 
nuinication  was.  It  is  claimed  for  the  defendant  that  such 
communication  involved  others,  as  well  as  himself,  and  that 
at  least  it  cast  much  uncertainty  upon  the  paternity  of  the 
_   _  ^  .        child.    The  plain tiflf  objected  to  such  line  of 

2»»    DEDUCTION  I 

elwVnc^J*"de^ia-  testimony,  both  on  the  ground  that  it  was 
ration  of  minor,  jj^^  binding  upouhim  as  substantive  testi- 
mony, and  that,  in  any  event,  it  was  a  privileged  communi- 
cation under  the  provision  of  the  statute.     The  first  objec- 
^   ^_.    ,  tion  was  clearly  good  as  far  as  it  went.    The 

munVc*lu1^n8^™'   defendant,  however,  sought  to  lay  a  founda- 
Impeachment      ^jq^  j^  j-j^g  cross-cxamiuation  of  the  daughter 

Mary  as  a  witness  for  her  impeachment,  by  calling  her  at- 
tention to  such  alleged  communication.     Of  course,  if  the 
communication  was  not  privileged,  it  was  competent,  even 
as  against  the  plaintiff,  to  offer  the  same  for  the  purpose 
of  impeachment.    On  the  other  hand,  if  the  communication 
was  privileged,  it  was  no  more  available  to  the  defendant 
for  impeachment  purposes  than  for  any  other  purpose.    If 
it  was  privileged,  then,  under  the  view  of  the  trial  court, 
it  would  be  equally  improper  to  lay  a  pretended  founda- 
tion  for  its  introduction  as  impeaching  testimony.     The 
question,  therefore,  was  precipitated  in  the  cross-examina- 
tion of  the  witness  Mary.     The  trial  court  exercised  its 
discretion  to  stop  temporarily  the  cross-examination,  and 
to  permit  the  parties,  in  the  absence  of  the  jury,  to  intro- 
duce evidence  of  such  facts  as  were  material  to  be  con- 
sidered, to  enable  the  court  to  determine  whether  the  com- 
niunication  in  question  was  privileged.    It  is  not  free  from 
doubt,  upon  the  record  before  us,  whether  the  cross-examin- 
ation of  the  witness  at  this  point  was  justified  by  the  state 
of  her  testimony  at  the  time.     In  view  of  the  fact,  how- 
ever, that  the  attention  of  both  court  and  counsel  appears 
to  have  been  concentrated  upon  the  question  of  privilege, 


1 


346  Reutkemeier  v.  Nolte.  [179  Iowa 

as  decisive  of  that  line  of  examination,  we  are  disposed*  to 
meet  that  question  as  the  one  of  larger  merit.  Code  Sec- 
tion 4G08  is  as  follows: 

"No  practicing  attorney,  counselor,  physician,  surgeon, 
or  the  stenographer  or  confidential  clerk  of  any  person,  who 
obtains  such  infornmtiou  by  reason  of  his  employment, 
minister  of  the  gospel  or  priest  of  any  denomination  shall 
be  allowed,  in  giving  testimony,  to  disclose  any  confidential 
communication  properly  intrusted  to  him  in  his  professional 
capacity,  and  necessary  and  i)roper  to  enable  him  to  dis- 
charge the  functions  of  his  office  according  to  the  usual 
course  of  practice  or  discipline.  Such  prohibition  shall 
not  apply  to  cases  where  the  party  in  whose  favor  the  same 
is  made  waives  the  rights  conferred." 

In  applying  this  section  to  the  case  be- 
priviimtroom-    forc  US,  two  questious  naturally  arise: 

munlcntions:  -.        itt         .1  .       ..   "^  «, 

who  is  a  "min-  1.     \ V  as  the  communication  a  connden 

tial  one? 

2.     Were  the  recipients  of  such  communication  minis 
ters  of  the  Gospel,  within  the  meaning  of  the  statute? 

As  to  the  first  question,  it  is  a[)parent  that  the  com- 
munication was  of  such  a  nature  as  would  usually  and  nat- 
urally  be  deemed  confidential,  if  for  no  other  reason  than 
that  it  involved  a  confession  of  sin  to  a  spiritual  adviser. 
We  feel  no  hesitancy  in  holding  the  affirmative  on  thia 
question.  The  second  question  presents  greater  difficulty. 
What  is  a  "minister  of  the  Gospel,"  within  the  meaning  of 
this  statute?  The  law  as  such  sets  up  no  standard  or  crite- 
rion. That  question  is  left  wholly  to  the  recognition  of  the 
'^denomination."  The  word  ^^minister,"  which,  in  its  orig- 
inal sense,  meant  a  mere  servant,  has  grown  in  many  di- 
rections,  and  into  much  dignity.  Few  English  words  have 
a  more  varied  meaning.  In  the  religious  world,  it  is  often, 
if  not  generally,  used  as  referring  to  a  pastor  of  the  church 
and  a  preacher  of  the  Gospel.     This  meaning,  however,  la 
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not  applicable  to  all  Christian  denominations.  Rome  of 
them  have  no  pastors  and  recognize  no  one  as  a  minister 
in  that  sense,  and  yet  all  denominations  recognize  the  spir- 
itual authority  of  the  church,  and  provide  a  source  of 
spiritual  advice  and  discipline.  The  record  herein  contains 
a  copv  of  the  "Confession  of  Faith"  of  the  Presbyterian 
church,  as  well  as  other  standard  booklets  setting  forth  the 
doctrine  and  polity  of  that  denomination.  The  following 
excerpts  therefrom  will  suiTiciently  indicate  the  same: 

*^hat  our  blessed  Saviour,  for  the  edification  of  the 
visible  church,  which  is  his  body,  has  appointed  officers, 
not  only  to  preach  the  gospel  and  administer  the  Sacra- 
ments, hut  also  to  exercise  discipline^  for  the  preservation 
both  of  truth  and  duty;  and  that  it  is  incumbent  upon  these 
oflBcers,  and  upon  the  whole  church,  in  whose  name  they 
act,  to  censure  or  cast  out  the  erroneous  and  scandalous, 
observing,  in  all  cases,  the  rules  contained  in  the  Word  of 
God. 

"The  ordinary  and  perpetual  officers  in  the  church  are 
Bishops  or  Pastors;  the  representatives  of  the  people,  usual- 
ly 8t;vied  Ruling  Elders;  and  Deacons. 

*'Tlie  |»astoraI  office  is  the  first  in  the  church,  both  for 
dignity  and  usefulness.  The  person  who  fills  this  office  hath, 
in  Scripture,  obtained  different  names  expressive  of  his 
various  duties************  As  it  is  his  duty  to  be  grave 
and  prudent,  and  an  example  of  the  flock,  and  to  govern 
well  in  the  house  and  kingdom  of  (Mirist,  he  m  termed  pres- 
bt/ter  or  elder. 

''Ruling  elders  are  pro[>erly  the  representatives  of  the 
people,  chosen  by  them  for  the  purpose  of  exercising  govern- 
ment and  discipline,  in  conjunction  with  pastors  or  minis- 
ters. This  office  has  been  understood,  by  a  great  part  of 
the  Protestant  Reformed  churches,  to  be  designated  in  the 
Holy  Scriptures  by  the  title  of  governments;  and  of  those 
who  rule  well,  hut  do  not  lahor  in  the  word  and  doctrine: 
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"1.  The  church  session  consists  of  the  pastor  op  pas- 
tors  and  ruling  elders,  of  a  particular  congregation. 

"2.  Of  this  judicatory,  two  elders,  if  there  be  as  many 
in  the  congregation,  with  the  pastor,  shall  be  necessary  to 
constitute  a  quorum. 

"3.  The  pastor  of  the  congregation  shall  always  be 
the  moderator  of  the  session,  except  when,  for  prudential 
reasons,  it  may  appear  advisable  that  some  other  minister 
should  be  invited  to  preside,  in  which  case  the  pastor  may, 
with  the  concurrence  of  the  session,  invite  such  other  minis- 
ter as  they  may  see  fit,  belonging  to  the  same  presbytery,  to 
preside  in  that  case.  The  same  expedient  may  be  adopted 
in. case  of  the  sickness  or  absence  of  the  pastor. 

"4.  It  is  expedient,  at  every  meeting  of  the  session, 
more  especially  when  constituted  for  judicial  business,  that 
there  be  a  presiding  minister.  When,  therefore,  a  church 
Is  without  a  pastor,  the  moderator  of  the  session  shall  be 
either  the  minister  appointed  for  that  purpose  by  the  pres- 
bytery, or  one  invited  by  the  session  to  preside  on  a  par- 
ticular occasion.  But  where  it  is  impracticable,  without 
great  inconvenience,  to  procure  the  attendance  of  such  a 
moderator,  the  session  may  proceed  without  it.  *** 

"6.  The  church  session  is  charged  with  maintaining 
the  spiritual  government  of  the  congregation;  for- which  pur- 
pose they  have  power  to  inquire  into  the  knowledge  and 
Christian  conduct  of  the  members  of  the  church;  to  call  be- 

■ 

fore  them  offenders  and  witnesses,  being  members  of  their 
own  congregation,  and  to  introduce  other  witnesses  where 
it  may  be  necessary  to  bring  the  process  to  issue,  and  when 
they  can  be  procured  to  attend;  to  receive  members  into 
the  church;  to  admonish,  to  rebuke,  to  suspend  or  exclude 
from  the  Sacraments,  those  who  are  found  to  deserve  cen- 
sure; to  concert  the  best  measures  for  promoting  the  spirit- 
ual interests  of  the  congregation,  to  supervise  the  Sabbath 
school  and  the  various  societies  or  agencies  of  the  congre- 
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gation;  and  to  appoint  delegates  to  the  higher  judicatories 
of  the  chnpch. 

'To  these  officers  the  keys  of  the  kingdom  of  Heaven 
are  committed,  by  virtue  thei-eof  they  have  power  respective- 
ly to  retain  and  remit  sins,  to  shut  that  kingdom  against 
the  impenitent,  both  by  the  word  and  censures,  and  to  open 
it  unto  penitent  sinners,  by  the  ministry  of  the  gospel^  and 
by  absolution  from  censures,  as  occasion  shall  require." 

To  the  foregoing,  it  may  be  added  that  the  office  of 
ruling  elder  is  perpetual,  and  no  person  can  be  divested  of 
it  except  by  removal.  These  ruling  elders  have  nothing 
to  do  with  the  temporal  affairs  of  the  church,  but  deal  whol- 
ly with  its  spiritual  side  and  its  discipline.  It  will  be  noted 
also,  from  what  we  have  quoted,  that,  although  it  is  re- 
quired that  the  pastor  of  the  congregation  shall  always  be 
the  moderator  of  the  session,  when  there  is  a  pastor,  yet, 
if  there  be  no  pastor,  and  it  be  impracticable  to  obtain 
another  pastor,  the  ruling  e^iers  ai-e  authorized  to  con- 
duct the  session  without  one.  It  will  be  noted  also  that  there 
is  no  power  of  discipline  conferred  upon  the  pastor  except 
in  conjunction  with  the  ruling  elders.  The  pastor  of  the 
church  is  not  denominated  as  a  "minister,"  but  as  an  elder 
or  presbyter.  The  power  of  discipline  conferred  upon  the 
pastor  is  conferred  upon  him  only  in  a  joint  sense,  as  one 
of  the  "officers."  "These  officers"  are  recognized  as  having 
power  "to  shut  that  kingdom  against  the  impenitent,  both 
by  the  word  and  censures,  and  to  open  it  unto  penitent 
sinners  by  the  'ministry  of  the  Gospel'  and  by  absolution 
from  censures  as  occasion  shall  require." 

Turning  now  to  the  statute  itself,  the  fact  that  it  lays 
its  inhibition  upon  stenographers  and  confidential  clerks 
"of  any  person  who  obtains  such  information  by  reason  of 
his  employment,"  indicates  a  rather  broad  scox)e  to  the 
statute,  and  indicates  the  legislative  intent  that  the  privi- 
leged communication  should  be  protect'^d  also  against  divul- 
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geiice  by  other  persons,  whose  duty  and  relaticm  to  the 
chief  recipient  were  such  as  to  enable  them  to  know  the 
communication.  It  is  urj^ed  for  the  appellant  that  the  pro- 
vision referring  to  stenographer  or  confidential  clerk  does 
not  apply  to  the  minister  and  priest.  That  question  is  not 
very  material  for  our  pi'esent  purpose.  We  think,  however, 
that,  by  its  express  terms,  the  inhibition  does  apply  to  the 
stenographer  or  confidential  clerk  *^of  any  person  who  ob- 
tains," etc.  It  will  be  noted  further  that  the  statute  de- 
fines the  privileged  communication  as  one  necessary  and 
I)roper  to  enable  the  person  receiving  it  to  discharge  the 
functions  of  his  office  according  to  the  "usual  course  of 
practice  or  discipline"  It  is  manifest  that  the  word  "dis- 
cipline" has  special  reference  to  a  "minister  of  the  gospel" 
or  "priest."  It  has  no  special  applicability  to  the  office  of 
attorney  or  physician.  The  only  course  of  discipline  known 
to  the  Presbyterian  denomination  is  that  exercised  by  the 
ruling  elders,  sitting  jointly  with  the  pastor  as  a  modera- 
tor. The  denomination  itself,  by  its  confession  of  faith, 
characterizes  the  work  of  these  elders  as  a  "ministry  of  the 
gospel."  The  purpose  of  the  statute  is  one  of  large  public 
policy.  We  are  told  of  one  in  an  olden  time  who  "found 
no  place  of  repentance,  though  he  sought  it  carefully  with 
tears."  This  statute  is  based  in  part  upon  the  idea  that 
the  human  being  does  sometimes  have  need  of  a  place  of 
penitence  and  confession  and  spiritual  discipline.  When 
any  person  enters  that  secret  chamber,  this  statute  closes 
the  door  upon  him,  and  civil  authority  tunis  away  its  ear. 
The  privilege  of  the  statute  purports  to  be- applicable  to 
every  Christian  denomination,  of  whatever  polity.  Under 
the  polity  of  the  Presbyterian  denomination,  this  privilege 
cannot  be  ap[)licable  to  it  unless  it  be  true  that  the  ruling 
elders  are  "ministers  of  the  Gospel,"  within  the  meaning 
of  the  statute.  We  find  they  are  sucli  within  the  contempla- 
tion of  the  Presbyterian  Confession  of  Faith,  and  there- 
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fore  they  are  such  within  the  meaning  of  the  statute.  We 
hold  that  the  trial  court  ruled  correctly  at  this  point. 

.    ^  .  II.     This  action  on  belialf  of  the  father 

"mpuliy^danr-'^"    ^'^^^^  "P^^"  ^'^^^^  F^ection  Mil,  which  gives 
■*^*'  him  a  cause  of  action  for  "expenses  and  los^ 

of  .service"  resulting  from  the  alleged  wrong  perpetrated 
by  the  defendant.  I5y  their  verdict  the  jury  allowed  actual 
damages  in  the  amount  of  |5()0,  and  $(>,0()0  as  exemplary 
damages.  It  is  earnestly  urged  by  the  apjyellant  that  there 
is  no  warrant  under  the  law  for  the  awarding  of  exemplary 
damages  in  such  a  case.  Special  stress  is  laid  upon  the 
terms  of  Section  8471,  under  which  j)laintiff's  cause  of  ac- 
tion arises.  It  is  said  that,  by  the  \qv\  terms  of  this  statute, 
his  recovery  is  limited!  to  expenses  and  loss  of  service.  The 
argument  cannot  be  sustained.  Exemplary  damages  are  a 
mere  incident  of  actual  damages,  and  do  not,  in  a  strict 
Kense,  form  any  part  of  the  cause  of  action.  They  are  puni- 
tive in  their  natui'e,  and  are  allowed  also  by  wav  of  ex- 
auiple  for  their  restraining  effect  upon  others,  and  are  only 
allowed  when  the  wrong  alleged  involves  wickedness  or 
malice.  The  facts  of  this  case,  as  disclosed  bv  the  testi- 
uiony  on  behalf  of  i)laintiff,  and  as  found  by  the  jury,  dis- 
close a  (*ase  of  great  wantfmness  and  depravity,  both  as 
ag^ainst  the  female  and  as  against  the  father.  So  far  as  we 
know,  the  authorities  are  practically  uniform  in  sustaining 
exemplary  damages  in  such  a  case.  The  appellant  cites  no 
authority  to  the  contrary. 

_  It  is  especially  urged  that  the  father 

empiary  dam-      ^t  Icast  is  uot  entitled  to  exemplary  dam- 
ages :  seduction :  ^        •^ 

double  recovery,  .^g^g^  ^^^^  ^^^^  daughter  only,  otherwise,  it 
is  argued  that  defendant  may  be  subjected  to  double  i)unish- 
nient;  by  a  possible  allowance  hereafter  of  exemplary  dam- 
afifes  to  the  injured  female.  This  is  a  situation  that  has 
often  been  met.  The  fact  that  a  defendant  has  been  or  may 
be  held  liable  for  exemplary  damages  in  one  case  has  never 
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been  held  as  a  defense  in  his  favor  against  liability  for 
exemplary  damages  in   another  case  to  another  plaintiff. 
The  fact  that  he  has  paid  exemplary  damages  will  not  pro- 
tect  him   against   punishment   in   a  criminal   proceeding; 
nor  will  the  fact  that  he  has  been  punished  in  a  criminal 
proceeding  exempt  him  from  exemplary  damages  in  a  civil 
proceeding.    In  other  words,  the  law  of  "once  in  jeopardy" 
has  no  application  to  exemplary  damages  in  a  civil  suit. 
The  following  are  a  few  of  the  many  authorities  which  sus- 
tain the  lower  court  on  this  question :    Hauser  v.  Oriffith, 
102  Iowa  215;  Ward  v.  Ward,  41  Iowa  686;  Luther  v,  Shaw, 
157  Wis.  234;  Riddle  v.  McGinnis,  22  W.  Va.  253;  Inger- 
son  V.  Miller,  47  Barb.  (N.  Y.)  47;  Hein  v.  Holdridge,  78 
Minn.  468;  Morgan  v,  Ross,  74  Mo.  318;  Kerns  v.  Eagen- 
huchle,  17  N.  Y.  S.  369;  Stowers  v.  Singer,  113  Ky.  584; 
Ingersoll  v.  Jones,  5  Barb.  (N.  Y.)  661;  Lavery  v.  Crooke, 
52  Wis.  612;  KUngman  v.  Holmes,  54  Mo.  304. 

It  is  further  urged  that  the  amount  of 
^'  IxceHslvlui^a:  '  ^^^  exemplary  damages  is  excessive.     It  is 
lelooo'^e^ieilj-       large.     Upon   the  record  before  us,  we  do 
^^^^^'  not  feel  justified  in  interfering,  finding  as 

we  do  that  exemplary  damages  were  clearly  allowable  in 
the  case.  The  amount  thereof  was  peculiarly  within  the 
province  of  the  jury.  See  the  following  cases:  Saunders 
V.  Mullen,  66  Iowa  728;  International  Harvester  Co.  v.  Iowa 
Hardware  Co.,  146  Iowa  172;  Welsh  v.  Haleen,  157  Iowa 
647;  Morgan  v.  Muench,  —Iowa—  (November  17,  1917). 

III.    It  is  also  urged  that  there  was 
®*  opinionlvi-        no. evidence  to  sustain  a  finding  of  actual 
dence :  value.     ^^^^^^ .  ^nd  further,  if  there  be  such  evi- 
dence, that  the  amount  allowed  was  excessive. 

In  proof  of  the  expense  incurred,  it  was  shown  that 
the  doctor's  bill  of  ?25  was  paid  for  the  obstetrical  ser- 
vices. No  evidence  was  introduced  to  the  effect  that  the 
amount  so  paid  was  reasonable.    It  is  urged,  therefore,  that 
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there  was  no  evidence  of  expense.  Particular  reliance  is 
had  by  the  appellant  upon  the  case  of  Carnego  v.  Crescent 
Coal  Co,,  164  Iowa  552.  It  was  held  in  that  case  that  mere 
evidence  of  the  payment  of  a  lump  sum  of  |529  for  funeral 
expen.^s  was  not  a  sufficient  showing  that  such  amount 
was  a  reasonable  expense.  It  was  said  in  that  case  that, 
if  the  items  and  the  cost  of  them  had  been  disclosed,  they 
might  have  furnished  a  sufficient  basis  for  the  jury  to  pass 
upon  the  reasonableness  of  the  expense.  It  was  also  said 
thei-ein,  in  recognition  of  our  previous  holdings,  that, 
where  the  nature  of  the  items  of  service  is  such  that  a 
jury  woulcf  be  likeJy  to  be  familiar  therewith,  proof  of  pay- 
ment is  enough  to  carry  the  question  of  reasonableness  to 
the  jury.  See  Lampman  r.  Brunlng,  120  Iowa  167;  Scurlock 
t?.  City  of  Boone,  142  Iowa  684. 

In  the  case  at  bar,  it  was  made  to  appear  that  the 
doctor  had  heen  called  out  to  the  country  home  twice,  and 
that  one  or  more  visits  had  been  made  to  his  office,  previous 
to  such  time.  There  is  nothing  startling  in  the  amount  of 
the  bill  for  the  services  thus  rendered.  Most  people  have 
some  idea  of  the  ordinary  charges  of  a  doctor  to  his  patients. 
If  an  expert  had  testified  to  their  value  in  this  case,  the 
jury  would  not  have  been  bound  by  his  testimony,  under 
our  repeated  holdings.  The  services  rendered  were  sub- 
stantial and  important,  and  there  is  nothing  in  the  amount 
of  the  bill  that  tends  to  excite  distrust  of  its  reasonable- 
ness ;  and  we  think  the  case  at  this  point  comes  well  within 
our  previous  cases  cited  above. 

In  proof  of  the  value  of  services  lost, 
opinion  cTi-        an  elder  daughter  of  the  plamtiff  s  testi- 

dence :  value :  °  * 

bearsay.  fi^(j  fo  the  ordinary  wages  of  household  help 

at  from  |4.00  to  14.50  a  week.  It  was  made  to  appear,  from 
her  cross-examination,  that  she  never  had  paid  any  such 
WBges  and  had  never  received  any,  and  that  what  she  knew 
was  her  general  information,  obtained  through  others.    It 
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is  urged  that  this  evidence  was  mere  hearsay  and  amounted 
to  nothing,  and  that,  therefore,  there  was  no  proof  of  the 
value  of  services.  It  did  appear  from  the  testimony  of  the 
witness  that  her  eldest  sister  worked  out  most  of  the  time, 
and  that  she  knew  what  such  sister  got.  But  it  is  urged  by 
the  appellant  that  this  was  also  hearsay,  as  having  been 
obtained  from  the  sister.  It  is  needless  to  dwell  at  length 
upon  this  objection.  There  is  an  element  of  hearsay  that 
enters  into  all  general  knowledge,  and  that  is  especially  so 
as  to  knowledge  of  values  and  markets  and  going  wages. 
The  evidence  is  not  for  that  reason  objectionable.  This 
was  a  subject  also  upon  which  the  jury  might  well  be  deemed 
to  have  some  knowledge.  Few  people  are  wholly  lacking* 
in  knowledge  thereon,  and  many  people  would  deem  the 
testimony  of  the  witness  as  very  conservative.  In  view  of 
the  nature  of  the  subject  thus  testified  to,  we  think  the  evi- 
dence was  quite  sufficient  to  go  to  the  jury.  Four  years  of 
her  minority  remained  to  the  plaiutiff^s  daughter,  and  sure- 
ly this  furnished  a  sufficient  basis  for  the  amount  of  actual 
damages. 

,^  „  It  is  said,  however,  tiat  the  plaintiff 

10.  Seddction  :  7  7  xr 

civil  liability:     ha^j  qq  yi^^ork  for  his  daughter  to  do,  and 

I06S  of  services  ®  ' 

of  minor.  therefore  he  could  lose  nothing  by  the  loss 

of  her  services.  It  is  argued  that  it  was  incumbent  upon 
him  to  prove  that  he  had  work  for  her  to  do  before  he  can 
lay  a  claim  for  loss  of  services.  It  might  well  be  retorted 
that  her  disability  of  itself  would  have  been  a  sufficient 
reason  for  not  procuring  work  for  her  to  do,  and  a  sufficient 
reason  for  not  putting  himself  in  a  position  of  dependence 
upon  her  labor.  This,  however,  is  not  the  criterion.  The 
plaintiff  was  entitled  to  her  services.  This  was,  at  least 
prima  facie,  sufficient  to  enable  him  to  recover  for  their 
value.  There  was  no  burden  upon  him  to  prove  that  he 
would  have  used  her  services  if  she  had  not  been  disabled. 
She  was  a  member  of  his  family  and  in  his  custody  and  con- 
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trol.  He  was  reBponsiblc  for  her  support  and  entitled  to 
her  services.  See  the  following  authorities:  Riddle  v.  Mc- 
GinniSj  22  W.  Va.  253;  Oreenioood  v,  Oreenwood,  28  Md. 
369;  Kennedy  v.  Shea,  110  Mass.  147;  Bolton  v.  Miller,  6 
Ind.  262;  Martin  t?.  Payne,  9  Johnson  (N.  Y.)  387;  Heioitt 
V.  Prime,  21  Wend.  (N.  Y.)  79;  Middleton  D.  Niohoh,  62  N. 
J.  L.  636;  Bla^ge  v.  Haley,  127  Mass.  191;  Russetl  v.  Cham- 
bers, 31  Minn.  54;  Roberts  v.  Connelly,  14  Ala.  235;  Ball  v. 
Bruce,  21  111.  161. 

The  defendant  requested  an  instruction 
11.  SBDrcTiov:       to  the  effcct  that,  if  the  female  consented  to 

civil  liability:  ' 

consf-nt  of  fe-     her  debauchmeut,  the  plaintiff  could  not  re- 
ma  ic  to  dc-  '  ^ 

f?^^™*^°'  •  ®''  cover.  This  proposition  is  "urged  strenuous- 
ly in  argument.  No  authority  in  point  is 
cited  in  support  of  it.  The  law  takes  no  account  of  the  al- 
legged  consent  of  a  female  child  under  the  age  of  consent. 
Consent  or  want  of  consent  is  not  an  element  of  plaintiff's 
ease;  how  then  can  it  become  a  defense?  It  is  argued  as 
thoup^h  it  were  an  affirmative  defense;  but  no  affirmative 
defense  was  even  pleaded.  To  our  minds,  the  point  is  with- 
out merit. 

The  foregoing  comprises  the  principal  assignments  of 
error.  Some  other  minor  matters  are  suggested  in  the  course 
of  the  argument,  but  we  And  no  error  in  the  record.  The 
judgment  below  will  therefore  be — Affirmed. 

Ladd^  Weaver  and  Preston,  JJ.,  concur. 


E.   W.  RiCB  et  al.,  Appellants,  v.  Friend  Brothers  Com- 
pany et  al..  Appellees. 

APPBAL  AND  EBBOB:     Declfdons  Bevlewable — Billing  on  Demur- 
1     rer — ^New  Trial.    The  correctness  of  a  ruling  on  a  demurrer  may 
be  raised  (a)  by  direct  appeal,  or  (b)  by  motion  for  new  trial. 
Bee  Sections  8561,  3564,  3755,  4101,  Code,  1897. 
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APPEAL   AND   ERBOB:     Decisions   Beviewable — Order   For   New 

2  TriaL  An  order  granting  a  new  trial  becaiuse  of  a  former  rul- 
ing sustaining  a  demurrer  may  be  reviewed  on  appeal,  even 
though  the  order  for  new  trial  was  not  accompanied  by  an  order 
setting  aside  the  said  ruling  on  demurrer.  See  Sections  3755, 
4101,  Code,  1897. 

COUNTEBCLAIM:    Bequisites  and  Sufficiency — Breach  of  Warranty. 

3  Damages  for  breach  of  an  express  or  implied  warranty  in  the 
sale  of  goods,  constitutes  a  proper  counterclaim  in  an  action 
for  the  price  of  said  goods.    See  Section  3570,  Code>  1897. 

PLEADING:    Demurrer — Counterclaim  Good  in  Part.      A  demurrer 

4  will  not  lie  to  a  counterclaim  consisting  of  numerous  non-re- 
coverable items  and  one  recoverable  item.  See  Section  3561, 
Code»  1897. 

« 

SALES:     Breach    of    Warranty — ^Pleading — Knowledge    of    Falsitiy. 

5  The  rule  that  a  pleader,  in  an  action  at  law  for  damages  for 
false  representations,  must  allege  that  the  maker  of  the  represen- 
tations knew  they  were  false,  has  no  application  where  the 
damages  sought  to  be  recovered  are  for  breach  of  warranty. 
See  Section  3559,  Code,  1897. 

FBAUDS,  STATUTE  OF:    Debt  or  Default  of  Another— Assignee  of 

6  Account  Met  With  Plea  of  Breach  of  Warranty.  An  assignee 
of  an  account  for  goods  sold  may  not  escape  a  plea  of  breach 
of  warranty,  with  consequent  damages,  by  claiming  that  the 
enforcement  of  the  claim  for  damages  against  him  would  com- 
pel him  to  "answer  for  the  debt,  default  or  miscarriage  of 
another,"  to  wit,  the  original  vendor.  Section  4625,  Par.  3, 
Code,  1897. 

COUNTEBCLAIM:     Nature  of— Common-Law  Set-Off.         "Counter- 

7  claim"  Includes  common-law  "set-off."    Section  3570,  Code,  1897. 

SALES:    Warranties — ^Implied  Warranties.       An  executory  sale  by 

8  a  manufacturer  of  a  definite  thing,  to  be  used  for  a  definite 
purpose,  and  so  known  to  the  seller,  carries  an  implied  warranty 
of  marketableness  and  reasonable  fitness  for  the  purpose  in- 
tended. 

APPEAL  AND  EBBOB:     Beview — ^Discretion  of  Court — ^New  Trials. 

9  An  order  granting  a  new  trial  is,  ordinarily,  all  but  conclusive 
on  the  appellate  court.     Section  3755,  Code,  1897. 

PLEADING:    Form  and  Allegation  in  (General — Failure  of  Coiuddera- 

10  tion.      Total  failure  of  consideration  is,  in  effect,  pleaded  by  an 
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insistence  by  defendant  that  he  go  hence  without  recovery  by 
plaintiff,  because  the  warranted  goods,  for  the  price  of  which 
suit  is  brought,  were  worthless.    Sections  3070,  3629,  Code,  1897. 

BAIiES:  Bemedies  of  Vendee — Breach  of  Warranty — ^Return  of 
11  €k)ods  Not  Exclusive  Bemedy.  A  contract  provision  that,  if  a 
warranty  should  fall,  the  goods  might  be  returned,  does  not, 
of  Itself,  establish  an  exclusive  remedy  for  the  vendee.  Since 
it  is  not  couched  in  terms  of  exclusion,  the  vendee  may  keep  the 
goods  and  counterclaim  for  the  damages. 

8AI«£S:     Bemedies  of  Vendee — Breach  of  Warranty — ^Conduct  Pre- 

12  eluding  Bescission — ^Bight  to  Counterclaim.  After  learning  that 
warranted  goods  are  worthless,  a  vendee  may  so  use,  handle 
and  sell  them  as  to  absolutely  close  the  door  to  a  rescission: 
yet  he  may  counterclaim  against  the  price  for  all  damages  sus^ 
tained  hyi  him  by  reason  of  the  breach  of  the  warranty,  not 
including,  however,  goods  sold  or  used  after  fully  discovering 
their  worthless  character. 

SAIiES:     Bescission   by  Vendee — Conduct  Working   Forfeiture   of 

13  Biglit.  Retention  and  sale  of  warranted  goods  after  fully  dis- 
covering their  worthlessness,  works  a  forfeiture  of  the  right  to 
rescind. 

SAIaES:     Bemedies   of   Vendee — Breach   of   Warranty — Subsequent 

14  Sale  of  Goods — Bight  to  Counterclaim.  Counterclaim  for  breach 
of  warranty  will  not  lie  as  to  goods  sold  by  the  vendee  after 
fully  discovering  their  worthless  character. 

Appeal  from  Woodbury  District  Court, — William  Hutch- 
inson^ Judge. 

Wednesday^  February  14,  1917. 

A  DEMURRER  WHS  Sustained  to  a  counterclaim  filed  by 
the  defendants  in  a  suit  against  them  for  the  purchase  price 
of  some  paint  delivered  to  them.  At  the  close  of  the  trial, 
a  verdict  was  rendei'ed  against  the  defendants.  Subsequent- 
ly, a  motion  for  new  trial,  filed  by  defendants,  was  sus- 
tained, and  the  plaintiffs  appeal  from  that  ruling. — Af- 
firmed. 

J.  W.  Hubbard  and  Henderson  d  Fribourg,  for  ap- 
pellants. 

Lynn  &  Hallam  and  George  W.  Finch,  for  appellees. 
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Salinger^  J. — I.  There  was  a  counterclaim  and  amend- 
ments, which  in  their  essence  allege  that,  in  August,  19Q8, 
defendants  received  from  the  United  Commercial  Company, 
a  corporation  existing  under  the  laws  of  California,  a 
certain  quantity  of  so-called  roof  paint,  to  be  used  in  the 
business  of  defendant;  that  the  shipment  sent  was  upon  a 
purchase  made  of  certain  agents  of  said  company,  who  are 
now  the  plaintiffs  suing  for  the  price  by  reason  of  an  assign- 
ment made  to  them,  without  consideration,  and  merely  for 
convenience  in  suing  and  collecting,  and  which  they  took 
with  knowledge  that  the  paint  shipped  had  proven  worth- 
less; that  the  sale  was  effected  on  representations  made  by 
the  company  and  its  said  officers,  agents,  and  successors; 
that  the  paint  to  be  shipped  was  good  paint  and  well  cal- 
culated to  give  good  service  as  a  roof  paint ;  that  the  repre- 
sentations made  by  said  assignees  as  officers  and  agents  of 
the  seller  were  what  principally  induced  defendants  to  buy ; 
that  these  officers  and  agents  stated  that  they  would  war- 
rant and  guarantee  said  paint  to  be  of  good  and  lastin^^ 
quality  and  first-class  roof  paint,  and  if  the  same  did  not 
prove  to  be  as  thus  represented,  defendants  need  not  retain 
same,  but  might  return  it  without  charge  or  compensation ; 
that,  in  addition  thereto,  there  was  a  written  guaranty  ac- 
companying the  shipment,  which  paper  has  been  lost.  It 
was  signed  by  one  of  the  assignee  plaintiffs,  and  was,  in  sub- 
stance, that  the  company  of  which  the  signer  was  president 
guaranteed  that  the  paint  was  a  good  and  serviceable  roof 
paint,  guaranteed  to  be  such  for  a  term  of  five  years  after 
placing  it  upon  a  roof,  and  that  it  was  especially  calculated 
for  wood,  felt,  iron  and  tin  roofs.  It  is  further  averred,  in  ef- 
fect, that  the  paint  was  utterly  worthless ;  that  it  destroyed 
roofs  upon  which  it  was  placed,  instead  of  being  a  benefit  to 
them,  and  that  this  has  damaged  the  defendants  as  stated 
in  an  exhibit  attached  to  the  counterclaim  as  part  thereof. 
It  appears  in  the  counterclaim  that,  July  27,  1909,  the  de- 


Feb.  1917]  Rice  v.  Feiend  Bros.  359 

fendants  wrote  the  company,  expressing  entire  dissatisfac* 
tion  with  the  character  and  endurance  of  the  paint  received, 
and  asserting  that,  instead  of  lasting  five  years,  a  roof 
thoroughly  painted  early  in  May  needed  repainting  then; 
that  the  roof  was  as  dry  as  if  it  had  not  been  painted;  that 
the  body  of  the  paint  rubbed  off  under  the  finger  like  dry 
dust;  that  the  paint  was  taken  on  the  company's  guaranty 
as  a  good  and  serviceable  article,  which  it  proved  not  to 
be,  and  that  the  unused  part  of  it  was  at  the  disposal  of 
the  company. 

To  this  counterclaim,  a  demurrer  was  Interposed,  The 
demurrer  is,  in  effect : 

(1)  The  counterclaim  shows  that  a  cause  of  action, 
if  any,  against  the  company,  is  based  on  its  sale,  guaranty 
and  warranty,  and  the  company  is  not  a  party  to  the  action. 

(2)  The  guaranty  and  warranty  pleaded  prescribes 
the  remedy  which  must  be  pursued,  namely,  the  return  of 
the  goods  without  charge. 

(3)  There  being  an  allegation  that  defendants  by  their 
letter  elected  to  exercise  their  right  under  said  guaranty 
and  warranty  to  return  the  paint  without  charge,  this  is 
an  election  which  precludes  them  to  claim  damages  for  a 
breach  of  warranty. 

(4)  The  damages  pleaded  are  too  remote  and  specula- 
tive to  be  recovered  on  as  a  result  of  the  alleged  breach  of 
warranty. 

(5)  There  is  no  right  to  recover  against  the  plaintiffs, 
because  it  is  not  shown  that  the  cause  of  action  relied  on 
in  the  counterclaim  arose  out  of  the  contract  set  forth  in 
plaintiff's  petition,  or  in  connection  with  the  subject  of  the 
action. 

(6)  The  assignee  plaintiffs  are  not  shown  to  have  as- 
sumed or  to  have  had  any  consideration  for  assuming  the 
alleged  guaranty  and  warranty,  because  it  is  not  alleged 
that  any  part  of  the  purchase  price  was  paid  to  plaintiffs. 
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(7)  There  is  no  cause  of  aetiou  against  plaintiffs  be- 
cause the  alleged  statements  and  representations  were  no 
more  than  expressions  of  opinion  as  to  the  merits  of  the 
paint. 

(8)  The  contract  of  sale  relied  on  is  written,  and  der 
fendants  may  not  change  it  or  add  to  it  a  parol  agrc^ement 
or  warranty. 

(9)  Any  attempt  to  hold  the  assignees  liable  is  an 
attem])t  to  make  them  assume  the  obligations  of  another, 
and  is  within  the  statute  of  frauds,  because  such  assumi)tion 
must  be,  and  is  not,  evidenced  in  writing. 

(10)  There  is  no  allegation  that  ])Iaintifrs  knew  rep- 
resentations made  to  be  false  when  made. 

This  demurrer  was  sustained.  A  new  trial  was  granted 
on  a  motion  asserting  that  it  was  error  to  sustain  the  de- 
nuirrer.  As  said,  this  is  an  appeal  from  the  granting  of  a 
new  trial.  If  it  was  error  to  sustain  the  demuri*er,  it  was 
not  error  to  sustain  the  motion  for  new  trial. 

la 

Something  is  claimed  for  the  fact  that 

1.  Appeal  and        fhe  defendants  did  not  ap])eal  from  the  sus- 

sions  rovi< >\v-       taiuiug  of  the  demurrer,  and  cases  relied  up- 

nl)lH :  ruling  ®  '       .  * 

n°w TrinY*^*^ '  ^^  ^^*  appellee  are  well  distinguished  by  ap- 
pellant, in  that  they  do  involve  direct  ap- 
peals from  ruling  on  demurrer.  But  we  think  this  is  an 
immaterial  contention.  The  statute  makes  it  a  ground  for 
new  trial  if  error  in  law  was  committed  upon  the  trial  and 
duly  excepted  to.  Section  3755,  Code,  1897.  The  question, 
therefore,  is  not  what  we  should  do  if  the  ruling  had  been 
appealed  from,  but  whether  the  trial  judge  erred  in  sustain- 
ing the  motion  for  new  trial  on  the  ground  that  he  had 
erred   in   sustaining  the  demurrer.     In   other   words,   one  ^ 

who  desires   to  complain   that  a   demurrer  was  sustained  ri 

may  present  that  complaint  by  appeal,  or  by  motion  fcr  a  < 
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new  trial.    It  is  only  if  he  does  neither  that  the  ruling  be- 
comes that  finality  which  appellant  contends  it  is  here. 

lb 
The  motion  prayed  a  new  trial  on  the 

2     ,A.PPEAT     AVD 

*  ebeoe:  decisions  gTOund  that  crror  had  been  committed  in 

reviewable :   or-  ^    •    »         xt       -i  -i        i     j     •         a  i  • 

dor  for  new  Sustaining  the  demurrer,  and  asked,  m  addi- 
tion, that  said  ruling  be  set  aside.  The  rul- 
ing sustaining  the  motion  recites  that  the  same  is  sustained 
in  so  far  as  it  prays  a  new  trial  and  to  set  aside  the  verdict. 
The  failure  to  speak  in  express  terms  concerning  the  setting 
aside  of  the  ruling  on  demurrer  is  thought  to  affect  the 
right  to  have  the  ruling  on  demurrer  reviewed  as  a  step  in 
reviewing  the  propriety  of  granting  the  new  trial.  The 
only  concern  we  have  with  the  sustaining  of  the  demurrer 
is  on  whether  the  court  erred  in  holding  at  the  last  that  it 
had  erred  in  sustaining  the  demurrer.  For  the  purposes 
of  such  limited  inquiry,  it  is  ample  that  a  motion  for  new 
trial  was  sustained  on  the  ground  that  error  was  committed 
by  sustaining  the  demurrer. 

1-c 

We  think  the  contention  that  the  coun- 
^"  rtMHiTJi^es'and '   tcrclaim  is  not  connected  with  the  subject  of 

fiuinclonev  * 

breach  of  war-    the  actiou  is  without  merit.    The  suit  is  for 

the  price  of  paint  sold.  Tlie  counterclaim 
arises  out  of  what  happened  in  connection  and  on  account 
of  that  sale,  and  we  think  that  Section  3570,  Code,  1897, 
sustains  that  this  is  a  proper  counterclaim. 

It  mav  be  conceded  that  some  of  the 

4-   Pleading:  de- 

axurrer:  coun-     items  sought  to  be  recovered   for  are  too 

terclalm  good  ^ 

In  part.  speculative.  Others  are  not.  And  if  a  single 

item  is  recoverable,  sustaining  a  demurrer  on  the  ground- 
that  no  recoverable  damages  were  pleaded,  is  error. 

Attempting  a  rescission  and  being  found  not  entitled 
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to  it  did  not  estop  the  buyer,  in  the  same  suit  in  which  the 
attempt  was  made,  from  setting  o(l  damages  in  reduction 
of  the  purchase  price.  This  will  have  more  extended  atten- 
tion  in  another  connection. 

As  defendants  are  not  claiming  upon 

^  of  Warranty?      fraud  and  deceit,  it  is  immaterial  argument 

knowledge  of      that  the  pleading  is  bad,  because  it  does  not 

aver  that  the  assignee  plaintiff  made  repre- 
sentations knowing  same  to  be  false.  Moreover,  the  as- 
signee may  not  avoid  by  showing  that  he  did  not  know  that 
representations  made  were  false,  if  his  assignor  made  them, 
so  knowing. 

That  there  was  no  allegation  that  the 
6.  fbauds,  Stat-     assignee  received  any  consideration  is  not 

iTTB  OF :  debt  °  "^ 

or  default  of      material.    Nor  is  here  a  case  of  obligation 

another :  as-  ® 

comiT  met  "with   *^  P^J  *^®  ^^^*  ^^  perform  the  undertaking 
of^'warranty.^^     0^  another,   which   must  be   in   writing  to 

avoid  the  statute  of  frauds.  Neither  con- 
sideration received  nor  written  assumption  are  requisite 
to  charge  these  assignees  with  any  defense  which  would 
prevail  against  their  assignor.  There  is  but  one  test.  If  the 
company  had  not  made  assignment  of  its  claim  for  the 
price,  would  this  counterclaim  lie  against  the  company? 
If  it  would,  then,  as  we  view  it,  express  provisions  of  our 
statute  permit  it  to  be  lodged  against  assignees,  even  though 
they  had  paid  consideration  and  had  had  no  knowledge  that 
they  were  buying  a  claim  as  to  which  the  consideration  had 
failed.  See  Code,  1897,  Sections  3047  and  3461;  Hayes  v. 
Clinton  County,  118  Iowa  569;  Tlvomassen  t?.  De  Oocy,  133 
Iowa  278;  Thomas  v.  Exchange  Bank,  99  Iowa  202;  Sher- 
man V,  Hale,  76  Iowa  383 ;  Downing  v.  Gibson,  53  Iowa  517 ; 
and  De  Laval  Separator  Co.  v,  Sharpless,  134  Iowa  28.  We 
are  at  a  loss  to  understand  how  one  who  soils  paint,  rep- 
resenting it  to  be  of  a  quality  fit  for  a  known  and  intended 
use,    can   defeat  *  recoupment    by    the    buyer    because   the 
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paint  proves  worthless^  by  the  simple  expedient  of  taming 
the  claim  for  the  price  over  to  some  of  its  officers  or  agents 
and  arranging  to  have  them  sue  upon  it. 

We  do  not  care  to  indulge  in  any  flne- 

7.  couNTKRCLAiM :  spun  distlnctiou  between  set-off  and  cotin- 
Qon-iaw  set-off.  terclaim.  We  think  the  statutory  counter- 
claim includes  the  common-law  and  ''re- 
vision" aspect  of  set-off.  We  plant  ourselves  upon  the  prop- 
osition already  stated,  that  these  assignees  may  not  escape 
anything  that  their  assignors  would  have  to  submit  to.  We 
think  return  of  the  goods  is  not  the  sole  remedy  of  defend- 
ants, and  that  the  representations  charged  were  not  mere 
opinions  on  value. 

We  do  not  agree  that  the  ruling  on  demurrer  was,  in 
any  event,  error  without  prejudice.  It  was  error  to  sustain 
it. 

II.    The  law  that  a  written  warranty 

8.  fj;^fieg-.'^^       niay  not  be  enlarged  by  parol  is  well  set- 
pijed  wirran-      tied  but  uot  applicable.    So  far  as  we  are 

able  to  ascertain,  there  was  no  writing  on 
representation  of  quality  at  the  time  the  shipment  was  con- 
tracted for,  except  it  be  that  one  which  authorizes  the 
buyer  to  return  w^ithout  payment  if  the  paint  prove  not  as 
represented.  But  if  that  be  effective,  it  merely  limits  the 
remedy  if  the  goods  are  not  according  to  representation, 
and  does  not  of  itself  profess  to  define  any  representations. 
There  is  an  agreement,  however,  that  the  salesman  who 
takes  an  order  has  no  authority  to  bind  the  company  by 
any  representation,  verbal  op  written,  unless  the  written 
representations  appear  in  the  order  and  the  company  there- 
after acts.  It  is  doubtful  whether  this  would  apply  to  man- 
aging officers  such  as  the  ones  who  took  this  order.  It  is 
unnecessary  to  devote  much  attention  to  this  point,  because 
the  demurrer  admits  that  there  was  a  written  guaranty 
which  the  corporation  seller  itself  sent  on  with  the  ship- 
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ment.  and  which,  being  admitted,  does  as  much  for  defend- 
ants as  does  the  oral  representation  or  warranty  upon 
which  they  claim.  Again,  this  was  an  executory  sale  by  a 
manufacturer  of  a  definite  thing  to  be  used  for  a  definite 
purpose,  and  with  knowledge  on  part  of  the  seller  that  the 
paint  to  be  shipped  would  by  defendants  be  used  for  a  spe- 
cific purpose;  wherefore,  this  creates  an  implied  warranty 
the  i)aint  was  reasonably  fit  for  that  purpose,  and  market- 
able. 

III.     In  Huhhard  t\  Bartholomew,  163 
9.  appbal  and       Iowa  58,  at  63,  the  thought  is  conveyed  that 

ERROR :  review :  i    •    i  .   y  .    j        i 

discretion  of       a  ucw  trml  may  not  be  granted,  where  a  ver- 

court '.  new 

trial. '  diet  has  been  directed,  unless  the  Supreme 

Court  reviewing  all  the  evidence  may  find 
there  was  a  jury  question.     The  case  of  McJxod  t'.  Shelby 
Mfg.  d  Imp.  Co.,  (Ala.)  19  So.  326,  cited  in  support,  doen 
not  have  any  such  question,  but  has  some  language  to  such 
effect.    The  proper  construction  of  the  Huhhard  case  is  that 
if,  on  appellate  review  of  the  testimony,  it  is  clear  there  was 
no  conflicting  question  of  fact,  or  no  right  to  recover  at^all, 
then  setting  aside  a  directed  verdict  by  granting  a  new  trial 
will  be  reversed.     It  does  not  mean,  and  should  not,  that, 
if  a  verdict  is  directed  against  one  who  claims  damages  on 
evidence  upon  which  a  jury  could  find  for  him,  we  will 
reverse  granting  a  new  trial  merely  because,  were  we  sit- 
ting as  jurors,  we  would  find  that  the  evidence  fails  to  sus- 
tain his  claim.     See  ^Sf^  Pierre  v.  Foster,  (N.  H.)  70  Atl. 
289.     In  Bottineau  L.  d  L.  Co.  v.  Hintzc,  150  Iowa  646,  at 
64.8,  we  sustain  granting  new  trial  which  set  aside  a  di- 
rected verdict,  although  the  testimony  was  almost  conclu- 
sive for  the  prevailing  party,  whose  verdict  was  set  aside. 
This  all  leaves  untouched  the  rule  that  this  court  will  not 
disturb  granting  a  new  trial  unless  to  afiirm  would  result  in 
great  injustice,  and  that  ordinarily  the  granting  of  a  new 
tjial  is  not  disturbed;  and,  on  the  other  hand^  that  where, 
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as  matter  of  law,  there  was  no  justification  for  granting  a 
new  trial,  it  will  reverse  because  it  was  granted. 

IV.    The    argument    for    appellant    in 

10.  pleadixo:        some  way  indicates  a  contention  that  de- 

gauon^to  gpn-     fendants  made  no  claim  for  damages  for 

eral :  failure  of.  ,.  .  "i,.         •■         ,.i, 

consideration,      breach  of  warranty,  aiid  claimed  only  that 

they  were  entitled  to  rescind  and  had  re- 
scinded. We  cannot  so  read  the  issues.  Certainly  they 
claimed  damages  in  their  counterclaim.  It  is  true  that,  in 
both  their  answer  and  corrected  and  substituted  answer, 
they  set  out  that  which  they  claim  justifies  a  rescission,  and 
perhaps  that  they  have  effected  a  rescission.  But  through- 
out these  pleadings,  which  were  never  in  any  way  chal- 
lenged, they  ask  that  plaintiff  go  hence  without  any  re- 
covery, because  a  thing  that  was  represented  to  them  to  be 
good,  serviceable  roof  paint  was  worthless,  and  did  great 
damage  when  used.  We  think  it  fairly  plain  that,  in  part 
at  least,  they  seek  to  avail  themselves  of  what  is  held  to 
amount  to  total  failure  of  consideration,  under  the  doctrine 
of  Swift  d  Co.  V.  Redhead,  147  Iowa  94. 

The  question  is  not    what    defendants 

^^'«^di«"f'veSee:  claim,  but  whether,  no  matter  what  they 

ranty*!  retmii^    claiiu,    they    have    done    something    which 

ezcfa^Te  rem-     works  that,  as  matter  of  law,  they  may  set 

off  no  damages  against  the  purchase  price. 
If  that  be  so,  then,  though  every  ground  of  the  motion  to  di- 
rect verdict  except  this  one  was  not  well  taken,  granting 
of  a  new  trial  on  account  of  having  directed  verdict  must 
be  retersed.  On  the  other  hand,  if  it  was  a  fair  question 
for  the  jury  whether  they  were  entitled  to  these  damages 
by  way  of  set-off,  then  we  cannot  reverse  the  grant  of  a  new 
trial  on  account  of  a  verdict's  having  been  directed. 

For  the  proposition  that  there  was  no  right  to  these 
damages  as  defensive  matter,  it  is  urged  that  there  was  a 
contract  that,  if  the  warranty  failed,  the  goods  might  be 


366  Rich  v.  Friend  Bros.  [179  Iowa 

returned  without  payment,  which,  in  King  v,  Towsley,  64 
Iowa  75,  we  held  to  be  a  contract  which  authorized  such 
return.  We  did  not  hold  that  such  a  contract  created  an 
exclusive  remedy.  This  contract  provision  does  no  more 
than  give  a  right  which  would  exist  without  contract,  and 
is  not  couched  in  terms  of  exclusion.  We  think  its  fair  in- 
terpretation  is  that  it  permits  the  remedy  therein  stated 
without  excluding  any  other  remedies  which  the  law  gives. 

4-a 

The  second  argument  is:   (1)  That,  as 
12.  Sams  :  reme.     matter  of  law,    plaintiffs    are    entitled  to 

dies  of  vendee  : 

breach  of  judgment  for  the  full  amount  of  their  claim, 

warranty  :  con-     -^       " 

resSssion^-^ri'^ht  ^^^ausc,  under  the  undisputed  evidence,  the 
cTafm?"^*^*^  defendants    so    conducted  themselves  with 

reference  to  the  use,  handling  and  selling  of 
the  goods  sold,  after  they  had  notified  plaintiffs  that  the 
paint  was  at  their  disposal,  as  that  they  are  now  estopped 
to  claim  rescission  of  the  contract  or  right  to  repudiate  the 
same;  (2)  because  this  is  so,  there  may  not  be  offset  against 
the  purchase  price  the  damages,  if  any,  sustained  because 
the  thing  sold  is  worth  less  than  it  was  represented  to  be 
worth,  and  less  than  the  purchase  price.  We  agree  that, 
as  matter  of  law,  the  defendants  have  accepted  the  goods, 
were  not  entitled  to  rescission  and  are  estopped  to  rescind; 
and,  if  there  were  no  other  question,  would  have  to  hold 
that  verdict  was  rightly  directed. 

It  appears  from  the  testimony  of  de- 

^^sion^brvemipe":   feudauts  as  witnesses  that  the  paint  was 

inK  forfeiture  of  first  used  in  October,  1908,  and  that  they 

found  by  next  May  or  June  that  it  complied 
with  neither  the  representation  nor  the  contract;  that  it 
evaporated  and  disappeared;  and  this  was  found  on  its 
first  use  in  October,  1908,  and  in  its  use  in  February,  1909* 
As  to  a  job  finished  in  February,  1909,  defendants  were  com- 
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pelled  to  repaint  because  within  two  months  the  roof  looked 
as  if  it  had  never  been  painted.  About  this  time,  this  was 
also  the  situation  found  concerning  a  job  on  the  Lexington 
block.  It  will  serve  no  useful  purpose  to  go  into  this  at  great 
length.  We  think  it  is  beyond  all  question  that,  long  before 
the  notice  by  letter  of  July  27,  1909,  in  which  the  paint  was 
offered  to  plaintiff  because  it  was  worthless,  defendants  had 
become  convinced  that  it  was  absolutely  so.  It  appears  fur- 
ther, by  roofers  in  their  own  employ,  whom  they  put  on  as 
their  witnesses,  that  any  competent  roofer  should  have  dis- 
covered, at  the  outside,  in  not  more  than  three  months  after 
the  paint  was  used,  that  it  was  worthless.  Some  of  these 
witnesses  say  it  could  be  told  at  a  glance;  some  say  its 
worthlessness  api)eared  in  a  week  of  two.  Refraining  from 
g^oing  into  this  matter  at  a  length  that  is  unjustified,  it  suf- 
fices to  say  that,  after  this  notice  was  sent,  the  use  of  the 
paint  continued,  and  that  thereafter,  as  before,  the  defend- 
ants were  convinced  it  was  worthless.  Notwithstanding 
this  knowledge,  and  though,  as  defendants  put  it,  *4t  proved 
to  be  worse  the  further  it  got,"  after  their  offer  to  return 
they  thus  used  the  paint,  and  sold  it  to  anyone  desiring 
to  buy,  and  twice  inventoried  it  as  being  part  of  the  stock  on 
their  premises.  We  do  not  care  to  dwell  upon  the  attempted 
explanation  that  all  this  was  due  to  their  friendship  for 
the  sellers,  a  desperate  purpose  to  save  them  harmless,  if 
it  could  be  done,  and  the  further  exi)lanation  that  the  in- 
ventorying as  was  done  is  a  sort  of  custom  among  or- 
dinary business  men,  and  does  not  involve  a  claim  that  the 
property  invoiced  belongs  to  the  invoicer  who  has  it  on  his 
premises  and  in  his  stock.  There  is  nothing  in  the  evidence 
to  sustain  this  claim  of  friendly  purpose,  were  it  competent 
if  established,  and  we  are  not  disposed  to  attach  weight  to 
Oils  testimony  as  to  custom. 
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We  think  it  follows  as  matter  of  law: 

^%?P«' of  vendee :    (1)  That  the  attempt  to  rescind  and  the  of- 

ran^ty:  Bubso*^'     fer  to  retum  are  of  no  effect,  which  means 

goods :  right  to   that,  as  matter  of  law,  these  defendants,  and 

counterclaim. 

not  the  sellers,  are  the  owners  of  the  paint; 
(2)  that  these  vendees  can  recover  no  damages  for  the  paint 
they  used  after  they  knew  or  believed  it  was  worthless,  nor 
damages  suffered  because  they  used  it  after  that. 

4-b 

It  may  l>e  a  question  of  law  whether  title  has  changed. 
^empcl  V.  Northern  Hardwood  Co.,  142  Iowa  586;  Moore  v. 
Howe,  115  Iowa  62;  Undcriiood  v.  Wolf,  (111.)  23  N.  E. 
598;  Bmsett  r.  Broicn,  105  Mass.  551,  557;  Holhrook  v. 
Burt,  22  rick.  (Mass.)  546;  Kingsley  v.  Wallis,  14  Me.  57. 

We  think  the  following  cases,  among  many  others,  hold 
that,  under  the  evidence  here,  the  defendants  were  not  en- 
titled to  rescind,  nor  to  deny  that  they  owned  the  property 
and  take  with  that  all  the  consequences  of  ownership,  in- 
cluding the  payment  of  the  purchase  price,  unless  reduced 
by  proi)er  damages,  and  that  they  cannot  refuse  to  pay  for 
material  they  used  after  they  felt  satisfied  that  it  was  use- 
less to  do  so;  and  that  they  may  not  recover  damages  of 
any  kind  that  proximately  flow  from  having  used  the  ma- 
terial after  they  felt  satisfied  it  was  not  fit  to  be  used 
and  would  injure  what  it  was  used  on.  Rock  Island  Plow 
Co.  V.  Meredith,  107  Iowa  498;  Kupfer  v.  Michigan  Cloth' 
ing  Co,,  (Mich.)  104  N.  W.  582;  mate  Bank  v.  Brown,  142 
Iowa  190,  at  198;  Stetson  v.  Northern  Investment  Co.,  104 
Iowa  393;  United  States  Rolling  Stock  Co,  v.  Atlantic  &  O. 
W.  R.  Co.,  34  Ohio  St.  450;  Lessee  of  Veasey  v.  Oraham, 
17  Ga.  99;  German  Sat.  Bank  v,  Des  Moines  Nat.  Bank, 
122  Iowa  737,  at  745;  Duetzmann  v,  Kuntze,  147  Iowa  158; 
Hakes  v,  Thayer,  (Mich.)  131  N.  W.  174;  Noble  v.  Olympia 
Brewing  Co.,  (Wash.)  117  Pac.  241;  Acme  Harvesting  Co. 
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r.  Carroll,  (Neb.)  114  N.  W.  780;  35  Cye.  141  to  143;  Fox  v. 
Wnkinson,  (Wis.)  113  N.  W.  669;  Wolf  Co.  v.  Monarch  Ref. 
Co.,  (111.)  96  X.  E.  1063;  Hensen  v.  Beehe,  111  Iowa  534; 
Zipp  Mfg.  Co.  V.  Pastorino,  (^Yis.)  97  N.  W.  904;  Cream 
City  Glass  Co.  v.  Frledlander,  (Wis.)  54  N.  W.  28;  Pitcher 
v.  Wehher,  (Me.)  68  Atl.  593;  Meadcr  v.  Allen,  110  Iowa 
588;  McCormick  Harv.  Mach.  Co.  v.  Broiccr,  94  Iowa  144; 
Omaha  Coal  Co.  v.  Fay,  (Neb.)  55  N.  W.  211;  Sicift  &  Co.  v. 
Redhead,  147  Iowa  94 ;  Eagle  Iron  Works  v.  Des  Moines  Sub- 
urban R.  Co.,  101  Iowa  289. 

^Upon  this,  plaintiffs  insist  what  we  cannot  sustain, 
to  wit :  That,  because  these  defendants  must  be  held  to  own 
this  paint,  and,  therefore,  may  not  return  it  and  recover 
back  what  they  paid,  if  anything,  and  because  there  are 
some  items  of  d«amage8  that,  under  the  circumstances,  they 
cannot  recover  for,  it  follows  as  matter  of  law  that  they 
may  not  reduce  the  purchase  price  in  any  amount  what- 
ever; that,  if  one -accepts  goods  shipped,  and  may,  there- 
fore, not  deny  being  their  owner,  and  is  not  entitled  to  re- 
scind, in  some  way  this  shuts  out  his  right  to  reduce  the 
price  sued  for  by  showing  damages  resulting  from  repre- 
sentations and  warranties  in  making  the  sale.    While  there 
is  illy  considered  language  in  cases  which,  on  careless  read- 
ing, would  lead  one  to  think  that,  if  one  attempts  to  re- 
scind and  fails,  there  is  a  conclusive  election,  and  that  in 
such  event  he  may,  in  the  very  case  in  which  he  made  an 
abortive  attempt  to  rescind,   neither    rescind    nor    set    off 
damages  in  reduction,  we  think  such  is  not  the  law,  and 
that  it  is  overwhelmingly  settled  that,  though  it  be  rightly 
held   the  goods  have  been   accepted,   and   that,   therefore, 
the  buyer  may  neither  rescind  nor  repudiate  the  contract, 
he  yet  may,  either  by  counterclaim  or  as  matter  of  defense,    • 
present  that  against  the  price  there  should  be  set  off  what 
the  buyer  proximately  lost  through  false  representation  or 
breach  of  warranty,  the  only  difference  in  that  respect  be- 
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tween  a  counterclaim  and  pure  defense  being  that  on  coun- 
terclaim the  recovery  might  be  more  than  the  purchase 
price. 

Of  course,  a  contract  of  sale  may  be  rescinded  for 
breach  of  warranty.    Timken  Carriage  Co.  v.  Smith  d  Co.^^ 

123  Iowa  554.  But  it  hardly  follows  that  therefore  there  is 
no  other  remedy. 

Though  one  is  not  entitled  to  assert  either  non-ac- 
ceptance or  rescission,  this  does  not  bar  his  recovering  dam- 
ages for  a  breach  of  warranty  of  quality.  Miller  v.  Moore, 
(Ga.)  10  S.  E.  3G0;  J/on^c  v.  Moore,  83  Me.  473;  Undcrvx)od 
V,  Wolf,  131  IlL  425  (a  reduction  in  action  for  price) ;  Ben- 
jamin, 8ales  (6th  Ed.),  Sec.  901;  Wheat  v.  Dotson,  12  Ark. 
699;  Davidson  Bros,  Co,  r,  Smith,  143  Iowa  124;  Redhead 
Bros.  V.  Wyoming  Cattle  Inv.  Co.,  126  Iowa  410.  But  King 
V.  Towsley,  64  Iowa  75,  holds  that,  where  there  is  a  failure 
of  consideration  or  breach  of  warranty,  the  vendee  may 
elect  to  sue  on  the  warranty,  or  to  resciild  by  returning  the 
property  and  bring  action  for  the  money  received  by  the 
seller.  This,  however,  is  not,  as  appellant  seems  to  think, 
couched  in  terms  of  exclusion ;  at  least,  not  where  all  is 
done  in  the  same  case.  It  docs  not  mean  that  the  vendee 
defendant  must  succeed  in  an  attempt  to  rescind,  or,  fail- 
ing, cannot  set  off  his  damages  for  breac^h  of  warranty  or 
failure  of  consideraticm.  It  does  mean  that  if  he  does  re- 
scind he  may  not  so  offset.  We  think  this  is  fairly  what 
cases  like  Case  Threshing  Mach.  Co.  t\  Haren,  65  Iowa  359, 
Upton  Mfg.  Co.  v.  Huiske,  69  Iowa  557,  Mallory  Com.  Co.  v. 
Ehcood,  120  Iowa  632,  at  635,  Thorson  rf  Cassidy  Co.  v. 
Baker,  107  Iowa  49,  Dooley  v.  Crahtree,  134  Iowa  465,  and 
Fox  V.  Wilkinson,  (Wis.)  113  N.  W.  669,  670,  come  to. 
And  see  also,  Cole  v.  Laird,  121  Iowa  146;  Tyler  v.  Bowen, 

124  Iowa  452.  And  we  hold  in  Eagle  Iron  Works  v.  Des 
Moines  Sxiburlan  R.  Co.,  101  Iowa  289,  that  the  fact  that 
the  goods  have  been  resold  wiii  work  an  acceptance,  but  will 
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not  take  away  the  right  to  recover  damages  for  breach  of 
warrcmty. 

In  our  opinioD,  Potter  v.  Harvey^  30  Iowa  502,  Electric 
Storage  Battery  Co.  t\  Waterloo,  C.  F.  d  N.  R.  Co,,  138 
Iowa  369,  OmaJui  Coal  Co.  v.  Fay,  (Neb.)  55  N.  W.  211, 
Myers  v.  Toicusend,  103  Iowa  5G9,  Russell  d  Co.  v.  Miir- 
dock,  79  Iowa  101,  Garr,  F^cott  d  Co.  v.  Young,  (Tenn.)  62 
S.  W.  631,  and  Stu^irt  v.  Hayden,  72  Fed.  402,  are  not  to 
the  contrary,  and  are  not  authority  for  the  claim  that,  if  it 
should  be  found  the  buyer  has  accepted  the  goods  and  is 
their  owner  and,  tlierefore,  may  not  rescind,  it  follows  he 
may  not  offset  his  damages. 

We  are  of  opinion  that,  for  reasons  stated  herein,  the 
court  was  in  error  in  sustaining  the  demurrer  to  the  coun- 
terclaim and  the  motion  to  direct  verdict.  It  follows  it  was 
right  in  granting  new  trial.  Wherefore,  its  last  action  is— 
A^irmed. 

Gaynor,  O.  J.,  Lat)d  and  Evans^  JJ.,  concur. 


GwENNiE  M.  Whitlatch,  Appellee,  v.  Fannie  E.  Brown 

et  al..  Appellants. 

SPECIFIC  PEBFOSMANCE:  Evidence — Sufficiency.  Evidence  re- 
view^ed,  and  held  suflteient  to  justify  a  decree  of  specific  per- 
formance. 

Appeal  from  Lucas  District  Court. — D.  M.  Anderson,  Judge. 

Wednesday,  February  14,  1917. 

Suit  for  specific  performance  of  an  oral  contract  to 
convey  by  quitclaim  deed  an  undivided  one-seventh  interest 
in  a  certain  120  acres  of  land  situated  in  Lucas  County.  It 
is  averred  that  the  defendants  received  from  the  plaintiff 
the  full  consideration  agreed  upon  for  such  conveyance. 
The  defense  is  a  specific  denial  that  the  defendants  ever 
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agreed  to  convey  the  premises  in  question.  There  was  a  de- 
cree for  the  plaintiflF,  and  the  defendants  appeal. — Affirmed, 

Hickman  &  Wells,  for  appellants. 

TFm.  ColUnson  and  J.  A.  PenicJc,  for  appellee. 

„    ^    ^  Evans,    J.  —  The    defendant    Fannie 

SPEriPIC     PEK- 

d^Sco'^-^Rnf^/^*'   Brown  is  the  dans^hter  of  the  plaintiff.    Her 
^^^^^y-  co-defendant  is  her  husband.  The  plaintiff 

is  the  mother  of  seven  children.  She  was  formerly  the  exclu- 
sive owner  of  the  land  in  question,  it  being  the  farm  home 
upon  which  the  family  was  reared.  Prior  to  1899  she  was 
a  widow.  At  about  that  time  she  was  married  to  Whitlatch. 
Desiring  to  protect  her  children  in  case  of  her  death  before 
that  of  her  husband,  she  conveyed  to  them  the  fee  title  of 
said  land,  reserving  to  herself  a  life  estate;  and  her  hus- 
band joined  in  the  conveyance.  This  was  in  1904.  The 
farm  was  under  an  encumbrance  of  f  1,600,  which  she  sub- 
sequently paid.  In  1909,  the  plaintiff's  husband  died. 
Thereafter,  the  mother  desired  to  re-acquire  the  title,  for  the 
purpose  of  re-arranging  her  affairs.  Her  plans  included 
a  sale  of  the  farm  to  her  youngest  daughter,  with  whom 
she  was  making  her  home.  In  the  meantime,  a  part  of  the 
land  had  been  taken  for  a  railroad  right  of  way,  and  the 
condition  of  the  title  rendered  negotiations  difficult.  Prior 
to  1913,  all  her  children  had  reconveyed  the  title  to  her 
except  the  defendant  daughter,  who  was  then  living  in  Wy- 
oming. In  November,  1913,  the  mother  and  her  son  went  to 
Wyoming  to  visit  the  daughter  and  to  negotiate  with  her  for 
the  reconveyance.  It  was  at  this  time  that  it  is  claimed 
that  an  oral  agreement  was  reached.  The  evidence  is  not 
very  definite  as  to  the  terms  of  the  agreement,  and  the  record 
is  not  free  from  confusion  in  some  respects.  Counsel  for 
appellants  sum  up  the  evidence  from  their  point  of  view 
as  follows: 
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"The  facts  of  this  case  as  developed  by  the  evidence, 
we  claim,  briefly  stated,  are  as  follows :  Plaintiff,  and  her 
first  husband,  the  father  of  her  children,  including  the  de- 
fendant, Fannie  Brown,  were  divorced,  and  some  time 
thereafter,  and  prior  to  the  marriage  of  plaintiff  to  her  sec- 
ond husband,  Mr.  Whitlatcli,  the  120  acres  of  land  in  ques- 
tion was  conveyed  by  the  first  husband,  Mr,  Long,  to  her. 
After  the  marriage  to  Mr.  Whitlatch,  on  the  advice  of  the 
first  husband,  the  land  was  conveyed  to  the  children  by 
plaintiff,  Mr.  Whitlatch  joining  therein,  reserving  to  her- 
self a  life  estate  therein.  Plaintiff  assisted  her  children 
financially,  and  i)artieularly  the  defendant  Mrs.  Brown,  to 
the  extent  of  $300,  loaned  to  take  up  a  note  signed,  by  the 
defendant  Richard  Brown,  and  her  son,  Joe  Long,  at  the 
Bank  of  Osceola,  Iowa,  about  the  time  the  defendant  re- 
moved from  Iowa  to  her  present  home  in  Divide,  Wyoming. 
Also,  she  had,  prior  to  that  time,  loaned  Richard  Brown  in 
the  neighborhood  of  |200.  In  regard  to  this  indebtedness, 
it  appears  certain  payments  of  interest  were  made  and  cer- 
tain correspondence  had  by  plaintiff,  through  her  attorney, 
Wm.  Collinson,  of  counsel  in  this  case,  who  sent  a  new 
note  to  defendant  for  signature  for  the  amount  then  due 
plaintiff,  which  note  was  not  signed  by  defendant  for  the 
reason  same  was  made  payable  on  demand.  Prior  to  No- 
vember, 1913,  plaintiff  made  her  home  with  her  youngest 
daughter,  whose  husband,  Charles  Coffman,  farmed  the  land, 
plaintiff  receiving  her  support  therefrom,  also  from  her 
various  children,  payments  of  interest  upon  the  sums  which 
Bhe  had  furnished  them  respectively.  About  this  time,  the 
new  railroad  having  been  built  through  the  county,  and  the 
coal  fields  in  the  locality  of  the  farm  being  in  prospect  of 
unmediate  development,  and  the  railroad  demanding  a 
right  of  way  through  the  land,  the  sum  of  |2,700  was 
specified  as  damages  from  the  railroad  for  the  right  of  way 
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through  the  land,  and  plaintiff  for  some  reason  concluded 
to  sell  said  land  at  f  50  per  acre,  a  price  which  defendants 
contend  to  be  considerably  less  than  its  value,  to  the  son- 
in-law,  Coffman.  Part  of  the  right  of  way  money  to  be  ap- 
plied in  satisfaction  of  |1,600  mortgage  then  upon  the  land, 
the  balance  to  be  received  by  said  Coffman,  who  would  give 
to  plaintiff  a  mortgage  back  upon  the  land  for  the  remain- 
der of  the  purchase  price,  about  |4,300.  To  accomplish  this 
purpose,  plaintiff  enlisted  the  assistance  of  her  son,  Joe 
Jjong,  who  went  with  her  to  the  home  of  defendants  near 
Divide,  Wyoming,  taking  with  her  the  notes  before  men- 
tioned, and  also  a  quitclaim  deed  to  the  land,  to  be  executed 
by  defendants.  The  deed  was  left  by  Joe  Long  with  Richard 
iJrown,  and  the  two  notes  were  delivered  to  the  defend- 
ants, and  at  the  time,  the  defendants  signed  a  written  ac- 
knowledgment or  receipt  for  same,  to  the  effect  in  sub- 
stance that  they  were  received  as  a  part  of  the  share  of  the 
defendant  Fannie  Brown  in  the  estate,  and  also  contained 
an  agreement  to  pay  interest  upon  the  amount  then  due  in 
the  sum  of  f  500,  at  the  rate  of  five  per  cent,  during  the  re- 
mainder of  her  lifetime,  which  interest  defendant  has  paid 
and  offered  to  pay  plaintiff." 

The  nature  of  the  consideration  paid  by  the  plaintiff 
was  a  surrender  by  her  to  the  defendants  of  certain  indebt- 
edness owed  by  them  to  her.  The  circumstances  attending 
such  indebtedness  were  somewhat  complicated.  It  appears 
that,  two  or  three  years  prior  to  November,  1913,  and 
shortly  prior  to  the  removal  of  the  defendants  to  Wyoming, 
the  plaintiff  had  advanced  |200  at  one  time  and  |300  at  an- 
other, at  the  request  of  the  defendants,  to  pay  certain  notes 
dne  and  owing  from  the  defendants,  or  one  of  them.  The  de- 
fendants were  to  hav3  executed  a  note  to  her  for  the  money 
so  received,  but  the  note  was  never  in  fact  executed.  The 
plaintiff,  however,  had  possession  of  the  notes  which  bad 
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been  paid  off  with  the  money  which  she  had  loaned,  and 
these  appear  to  have  been  regarded  by  both  parties  as  an 
evidence  in  her  hands  of  the  indebtedness  to  her.  Tlie 
amount  actually  due  her,  in  November,  1913,  with  interest, 
was  about  f600.  The  agreement  of  November,  1913,  as 
claimed  in  her  behalf,  was  that  she  would  surrender  such 
notes  and  the  indebtedness  represented  thereby,  except  that 
the  defendants  were  to  pay  5  per  cent  interest  on  fSOO  dur- 
ing the  life  of  the  plaintiff.  A  writing  purporting  to  be  a 
receipt  from  the  daughter  and  her  husband  for  the  amount 
of  the  notes,  together  with  an  agreement  to  pay  5  per  cent 
interest  on  f500,  appears  to  have  been  signed  on  this  occa- 
sion by  the  defendants.  The  paper  itself  is  not  in  evidence, 
but  its  contents  have  been  testified  to  on  both  sides. 

There  appears  to  be  no  dispute  in  the  testimony  that 
the  plaintiff  did,  on  the  occasion  in  question,  surrender 
to  the  daughter  the  principal  sum  of  the  indebtedness,  sub- 
ject to  the  payment  of  5  per  cent  interest  on  f 500,  as  above 
explained.  The  point  of  separation  between  the  parties  is 
that  it  is  claimed  for  the  plaintiff  that,  in  consideration  of 
this  surrender,  the  defendant  and  her  husband  agreed  to 
execute  a  quitclaim  deed  for  the  one-seventh  interest  of  the 
farm.  This  is  denied  by  the  defendant  and  her  husband, 
the  claim  being  that  the  surrender  of  the  principal  was  an 
unconditional  gift,  except  that  it  was  intended  as  an  ad- 
vancement out  of  the  estate.  Such  is  the  conflict  in  the 
direct  testimony  at  this  point,  and  the  circumstances  sur- 
rounding the  parties  must  be  looked  into  for  the  corrobo- 
ration of  one  side  or  the  other.  It  is  the  contention  for 
the  plaintiff  that  the  reason  the  deed  was  not  signed  at 
the  time  of  the  agreement  was  that  a  trip  of  25  miles  to 
Cheyenne  would  be  necessary  for  the  purpose  of  acknowl- 
edgment, and  the  daughter  was  not  able  to  go  at  that  time. 
It  is  proved  beyond  question  that  the  plaintiff  and  hei  son 
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took  out  with  them  a  proposed  deed  already  prepared,  and 
that  this  was  left  with  the  defendants,  together  with  the 
surrendered  notes.  The  defendants  promised,  as  contended 
for  plaintiff,  that  they  would  go  to  Cheyenne  on  some  pleas- 
ant day  and  execute  the  deed  before  a  notary,  and  send  the 
same  to  the  mother.  In  corroboration  of  this  claim,  it  ap- 
pears that,  in  December,  the  defendant  daughter  wrote  a 
letter  to  the  mother,  to  which  was  added  the  following  post- 
script: "Wish  3'ou  a  Hapi)y  New  Year.  It  may  be  some 
time  before  we  can  go  to  Cheyenne,  due  to  the  condition  of 
the  roads.''  On  December  11th,  the  phiiutiff's  son,  Joe, 
who  had  gone  with  her  io  the  defendant's  home  and  con- 
ducted tlie  negotiations,  wrote  a  letter  on  tlie  subject  to 
his  sister,  the  defendant,  urging  her  to  send  the  deed  as 
soon  as  possible.  Ilis  letter  to  her  was  entirely  consistent 
*with  the  present  contention  for  the  plaintiff.  No  reply  was 
made  by  the  defendant  to  this  letter.  In  the  latter  part 
of  the  winter,  the  attorney  for  the  plaintiff  wrote  to  the 
defendant  on  behalf  of  the  plaintiff,  asking  for  the  send- 
ing of  the  deed.  To  this  letter  the  defendant  replied  with 
a  refusal,  stating  that  "things  had  been  misrepresented*' 
to  her. 

The  chiim  on  behalf  of  the  defendant,  that  the  only 
agreement  reached  between  herself  and  her  mother  and 
her  brother  was  that  her  mother  itiade  her  a  gift  of  the 
sums,  owed  to  her,  does  not  impress  us  as  retisonable  or 
probable,  under  the  conceded  circumstances  surrounding 
the  parties.  The  trip  was  taken  to  the  home  of  the  defend- 
ant for  the  very  purpose  of  obtaining  an  execution  of  the 
deed.  The  defendant  had  previously  refused  to  execute  it 
as  a  matter  of  grace  or  for  a  nominal  consideration.  Her 
refusal  alone  stood  in  the  way  of  the  control  of  the  title  by 
the  plaintiff.  The  consideration  finally  offered  her  was  not 
inadequate  in  value.     If  she  had  continued  in  her  refusal 
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to  eoHve^'  back  to  her  mother  for  such  consideration,  it  is 
not  easily  credible  that  the  mother  would,  under  such  cir- 
cumstances, then  release^  the  existing  indebtedness.  Con- 
siderations of  justice  to  the  other  children  would  weigh 
against  such  a  course. 

It  is  urged  for  the  defendants  that  there  is  no  evidence 
that  both  husband  and  wife  at  any  time  agreed  to  the  same 
thing.  It  appears  that  the  negotiations  on  behalf  of  the 
mother  were  conducted  mainlv  bv  her  son.  Much  of  his 
talk  was  with  his  sister  alone,  and  it  was  with  her  alone 
that  the  real  agreement  was  first  reached.  There  was  more 
or  less  talk  witii  the  husband,  and  he  was  undoubtedly  in- 
formed of  the  agreement  with  the  wife.  He  himself  testi- 
fied as  a  witness  that  he  had  agreed  that  he  would  do 
whatever  his  wife  did. 

We  think  that  the  circumstances  here  indicated  quite 
strongly  corroborate  the  testimony  for  the  plaintiff.  None 
of  the  circumstances  furnish  corroborati(m  to  the  defend- 
ants. The  trial  court  found  for  the  plaintiff,  and  we  think 
its  decree  should  be — Affirmed. 

Gaynor^  C.  J.,  Ladi)  and  Ralixger^  J  J.,  concur. 


S.  R.  Miller^  Appellant,  v.  W.  L.  McConnell,  Appellee. 

VEKDOB  AND  PX7BCHASEB:  Bescisslon  and  Abandonment — ^Effect 
1  — ^Uquidated  Damages  and  Status  Quo.  The  act  of  the  vendor 
in  a  contract  of  sale,  in  selling  the  subject-matter  of  tiie  sale 
to  a  third  party,  prior  to  any  unqualified  refusal  by  the  vendee 
to  perform  (time  not  being  essence  of  the  contract),  and  the 
act  of  the  vendee  in  acquiescing  in  such  sale,  work  a  complete 
mutual  rescission  or  abandonment  of  the  contract,  and,  in  ad- 
dition, two  further  and  necessary  results,  viz.: 

1.  The  vendor  may  not  (oiif  the  theory  of  a  breach  by  vendee) 
recover  the  liquidated  damages  provided  in  the  former  con- 
tract, and 

2.  The  vHidee  may  recover  of  the  vendor  the  parchase  price 
paid. 
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PRINCIPLE  APPLIED:  Plaintiff  agreed  to  sell  and  defendant 
agreed  to  buy  certain  real  estate,  deal  to  be  closed  on  or  rbout 
Mafch  1st.  Defendant  paid  plaintiff  $940  on  the  contract. 
Shortly  prior  to  March  Ist,  the  parties  had  talks  concerning 
performance.  Defendant  was  sick.  He  had  not  s'^'i  another 
farm,  and  did  not  have  the  money  to  close  the  new  deal.  An 
extension  was  talked  of.  Defendant  wanted  to  sell  the  farm 
back  to  plaintiff.  Plaintiff  refused.  Plaintiff  claimed  that  de- 
fendant directed  him  to  rent  the  farm,  or  do  the  best  he  could 
with  it.  Defendant  denied  this.  The  trial  court  evidently 
found  that  defendant's  denial  was  true.  At  no  time  did  de- 
fendant unqiMlifledly  refuse  to  perform  the  contract.  On  March 
1st,  plaintiff  rented  the  farm  for  one  year,  and  four  weeks  later 
fiold  the  farm  and  lease  to  a  new  purchaser.  Defendant  never 
made  any  objection  to  this  sale.  Plaintiff  sought  to  recover 
$2,000  as  liquidated  damages,  provided  in  the  contract  for  a 
breach  by  either  party.  Defendant  counterclaimed  for  the  $940. 
Held  that  plaintiff  and  not  defendant  had  breached  the  con- 
tract; that  the  parties  had  mutually  rescinded;  that  such  rescla- 
sion  precluded  plaintiff  from  recovery  under  the  contract; 
and  that  defendant  was  entitled  to  recover  the  amount  paid  on 
the  purchase  price. 

APPEAL   AND    EBBOB:     Be  view— Questions   of   Fact — Findings — 

2  Conclusiveness.  Jury  being  waived,  the  findings  of  the  court 
are  as  conclusive  as  would  have  been  that  of  the  Jury. 

CONTRACTS:     Action  For  Breach — Selling  Subject-Matter  of  Con- 

3  tract — Justification.  A  party  to  a  contract  may  not  dispose  of 
the  subject-matter  of  the  contract  and  hola  the  other  in  dam- 
ages as  for  a  failure  or  refusal  to  perform,  until  the  conduct 
of  such  other  party  has  been  sucb  as  to  evince  an  unqualified 
intention  not  to  perform  the  contract. 

PRINCIPLE  APPLIED:     See  No.  1. 

PLEADING:     Issue,  Proof  and  Variance — Evidence.       Where  plain- 

4  tiff  pleaded  solely  for  a  recovery  of  liquidated  damages  pro- 
vided for  in  a  contract  of  sale,  evidence  relating  to  defendant's 
statements  in  regard  to  reimbursing  plaintiff  for  commissiona 
paid  by  plaintiff  in  effecting  the  contract,  is  inadmissible  be- 
cause not  applicable  to  the  issues. 

APPEAL  AND  EBBOB:    Decisions  Reviewable — ^Exdosion  of  Qnes- 

5  tions — ^Necessity  to  Show  Prejudice.  Error  may  not  be  predi- 
cated upon  the  mere  exclusion  of  a  question.  Some  offer  of  proof 
must  appear  as  to  what  the  answer  would  have  been. 
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Appeal  from  Washington  District  Court. — John  F.  Talbott, 

Judge. 

Thursday,  May  11,  1916. 

Bbhbaring  Denied  Saturday,  February  17,  1917. 

Action  to  recover  liquidated  damages  based  upon  a 
failure  of  defendant  to  perform  a  contract  at  the  time  stip- 
ulated. Counterclaim  to  recover  money  paid  upon  the  pur- 
chase price  of  the  land,  based  on  the  ground  of  mutual  re- 
scission of  the  contract  of  sale.  Judgment  for  the  defend- 
ant in  the  court  below.     Plaintiff  appeals. — Affirmed. 

Edmund  D.  Morrison,  for  appellant. 
Eicher  d  Livingston,  for  appellee. 

Qaynor,   C.   J. — On   the   2l3t   day    of 
*•  7u*  CHASER  f  re-    March,  1913,  plaintiff  and  defendant  entered 

scission  and  .    ,        _  ...  x        x     i_       xi_       a  m 

abandonment:     mto  E  written   Contract,  by  the  terms  of 

effect:  liquidated      ...       ,    .    ,._,  _    ^  ,,    ^      ^i        -.    -       , 

dama^pK  and  which  plaintiff  agreed  to  sell  to  the  defend- 
ant certain  real  estate,  consisting  of  about 
240  acres  of  land  situated  in  Washington  County,  Iowa,  for 
the  sum  of  f37,2r9;  |1,000  to  be  paid  at  the  time  of  the  ex- 
ecution of  the  contract,  and  f  16,000  on  the  1st  day  of  March, 
1914;  the  balance  to  be  paid  by  assuming  a  certain  mort- 
gage then  on  the  land,  and  by  executing  to  the  plaintiff  a 
note  and  second  mortgage.  In  this  contract  was  the  fol- 
lowing stipulation: 

"It  is  hereby  agreed  by  and  between  the  parties,  that 
in  the  event  of  the  failure  of  either  party  to  fulfill  his  part 
of  the  contract,  the  party  failing  to  comply  with  his  part 
of  the  contract  shall  pay  to  the  other  the  sum  of  f  2,000  as 
liquidated  damages  for  failure  to  comply  with  the  terms 
thereof." 

It  appears  that,  at  the  time  this  contract  was  executed, 
the  defendant  paid  to  the  plaintiff  |940  of  the  amount  stip- 


380  Miller  v.  McConnell,  [179  Iowa 

"uliited  in  the  contract.  This  action  was  commenced  on 
the  27th  day  of  August,  1914,  and  it  is  claimed  by  the  phiin- 
tiff,  the  vendor  in  said  contract,  that,  at  all  times  since  the 
making  of  this  contract,  he  has  been  ready,  able  and  will- 
ing to  perform  it;  that,  on  the  14th  day  of  February,  1914, 
and  at  divers  other  times  during  the  month  of  February, 
the  defendant  notified  him  that  he  was  unable  to  comply 
with  his  part  of  the  contract  and  to  make  payment  and  ac- 
cept deeds  as  in  the  contract  provided;  that  he  urged  the 
defendant  to  comply  with  the  terms  of  the  contract,  and  of- 
fered that,  if  defendant  would,  on  the  1st  day  of  March, 
1914,  i)ay  f  5,000  of  the  consideration  provided  for  in  the  con- 
tract, he  would  extend  the  time  of  final  settlement  under  the 
contract  from  the  1st  day  of  March,  1914,  to  the  1st  day  of 
March,  1915;  that  defendant  refused  and  neglected  to  accept 
the  offer,  and  instructed  the  plaintiff  to  rent  said  real  estate, 
and  to  sell  the  same  and  do  the  best  that  he  could  with  it; 
that,  about  two  weeks  after  the  1st  of  March,  1914,  the  plain- 
tiff rented  the  real  estate  that  was  the  subject  of  the  con- 
tract, for  the  year  ending  March  1,  1915,  and  thereafter,  on 
the  28th  day  of  March,  1914,  sold  the  real  estate  and  con- 
veyed the  same  to  the  purchaser;  and  he  asks  to  recover  the 
|2,000  liquidated  damages  provided  in  the  original  contract, 
with  6  per  cent  interest  from  March  1, 1914.  The  defendant, 
answering,  says  that,  about  February,  1914,  he  informed  the 
plaintiff  that  he  was  unable  to  complete  the  sale,  and  that, 
thereupon,  plaintiff  retained  possession  of  the  real  estate, 
rented  the  same,  beginning  with  March  1,  1914,  and  has  ap- 
propriated the  rent;  that  he  (defendant)  has  never  had  pos- 
session of  said  real  estate;  that,  after  the  1st  of  March, 
1914,  the  plaintiff  resold  the  real  estate,  and  has  taken  the 
consideration  therefor;  that  no  written  notice  or  declara- 
tion of  intention  to  forfeit  was  ever  given  this  defendant; 
and  he  prays  that  plaintiff's  petition  be  dismissed,  and  that 
he  have  judgment  against  the  plaintiff  for  the  |1,000  paid, 
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with  interest  from  the  21st  day  of  March,  1913.  He  fur- 
ther amends  his  answer  by  saying  that  the  contract  was 
nuitually  rescinded  in  1914,  rnd  plaintiff  waived  and  sur- 
rendered all  rights  in  the  contract.  Upon  the  issues  thus 
tendered,  a  jury  was  waived,  and  the  cause  tried  to  the 
court. 

The  record  discloses  the  contract  made,  as  alleged  by 
the  plaintiff,  and  that,  at  the  time  of  the  execution  of  the 
contract,  the  defendant  paid  the  plaintiff  f940,  instead  of 
91,000.  The  undisputed  evidence  shows  that,  in  February, 
1014,  in  a  hotel  at  Washington,  plaintiff  and  defendant  had 
a  conversation  touching  the  carrying  out  of  this  contract; 
that  the  defendant  told  the  plaintiff  at  that  meeting  that 
he  had  not  yet  sold  his  farm,  and  did  not  have  the  money 
to  meet  the  contract  at  the  time,  and  wanted  to  know  if 
he  could  sell  the  farm  back  to  the  plaintiff,  and  plaintiff 
told  him  he  would  not  buy  it  back;  that,  subsequently,  in 
the  same  month,  another  conversation  occurred  between 
them,  in  which  there  was  some  talk  about  extending  the  tinie 
for  settlement ;  that  plaintiff  testified : 

"We  had  some  talk  about  his  wanting  an  extension  of 
time  of  settlement  for  a  year,  to  give  him  a  chance  to  sell 
his  facm.  He  said  he  would  like  such  extension  if  he  could 
not  sell  the  farm  back  to  me.  I  said  I  would  see  if  I  could 
give  him  a  year." 

Plaintiff  further  testifies: 

'^ About  the  15th  of  March,  I  saw  him  again  at  his  home. 
I  asked  him  what  he  was  going  to  do  about  the  farm.  He 
said,  *I  can't  do  anything  with  it.  You  have  to  rent  it  or 
do  the  best  you  can  with  it.'  He  said  he  was  not  able  to 
discuss  the  question.  I  went  ahead  and  rented  it  to  Jo- 
seph Wehr  for  one  year.  At  the  time  he  was  lying  on  a 
couch.     I  believe  he  was  sick." 

This  was  all  the  plaintiff's  testimony.  Defendant  testi- 
fied,  touching  the  conversation  had  on  the    15th    day    of 
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March,  that  he  had  been  in  bed  for  about  two  weeks;  that 
there  was  little  said  between  him  and  the  plaintiff. 

"I  told  him  I  was  sick,  and  not  able  to  do  anything. 
He  said  he  thought  it  was  time  for  me  to  do  something,  and 
for  me  to  come  to  some  judgment.  I  said,  'When  I  get  out 
of  bed,  I  will  talk  to  my  attorneys,  and  then  I  will  tell  yon 
what  I  am  going  to  do.'  There  was  nothing  said  about  re- 
renting  or  reselling.  I  had  no  knowledge  it  was  rented  un- 
til I  heard  it  was  rented  to  Wehr.  There  has  never  been 
anv  notice  of  the  forfeiture  of  the  contract  served  on  me. 
I  told  him  I  was  not  going  to  do  anything  about  the  place 
until  I  got  out  of  bed  and  saw  my  attorneys;  that  I  was 
not  able  to  talk  business." 

This  is  all  the  testimony.  It  appears  that,  on  the  20th 
day  of  March,  1914,  the  plaintiff  leased  this  land  in  con- 
troversy to  one  Wehr,  the  lease  expiring  the  1st  day  of 
March,  1915;  that,  on  the  28th  day  of  March,  1914,  he  sold 
the  land  to  one  I.  K.  Beal,  and  assigned  to  Beal  the  Wehr 
lease.  Upon  this  record,  the  court  dismissed  plaintiff's 
I)etiti()n,  and  entered  judgment  for  the  defendant  for  the 
amount  paid  by  the  defendiint  on  the  contract;  and  from 
this,  plaintiff  appeals. 

While  plaintiff  assigns  many  errors  for  reversal,  they 
may  be  summed  up  in  this:  First,  the  decision  is  not  sus- 
tained by  the  evidence,  and  is  contrary  to  the  evidence; 
second,  tjic  decision  is  contrary  to  law.  There  are  some 
other  errors  suggested,  to  which  we  will  advert  later  in  this 
opinion. 

This  is  a  law  action,  and,  therefore,  on 

2.  Appeal  and       all  disputed  qucstious  of  fact,  the  finding  of 

giiostions  of    '   the  court  has  the  same  force  and  effect  as 

conciusiveness.'    the  vcrdict  of  a  jury.    The  only  fact  about 

which  there  is  controversy  is  as  to  what  was 
said  between  the  parties  on  the  15th  day  of  March,  1914. 
The  plaintiff  claims  that,  in  this  conversation,  the  defend- 
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ant  directed  him  to  lease  or  rent  the  farm  and  do  the  best 
he  could  with  it.  This  is  denied  by  the  defendant,  and  his 
contention  is  that  he  told  the  plaintiff  he  was  going  to  do 
nothing  about  the  place  until  he  got  out  of  bed  (he  being 
then  sick),  and  consulted  with  his  attorneys;  that  at  that 
time  he  was  not  able  to  talk  business.  We  must  assume, 
therefore,  that  the  court  found  the  fact  to  be  as  contended 
for  th^  defendant,  in  so  far  as  this  Adding  is  essential  to 
support  the  judgment. 

We  have,  then,  a  record  in  which  the  original  contract 
was  made  between  these  parties  to  be  performed  on  the  1st 
day  of  March,  1914;  the  contract  continued  in  full  force 
and  was  recognized  by  both  parties  as  a  binding  contract 
at  all  times  up  to  the  1st  day  of  March  at  least,  at  which 
time,  by  the  terms  of  the  contract,  each  was  called  upon 
to  perform  his  part  of  the  contract.  We  may  assume  this, 
although  the  time  was  not  made  the  essence  of  the  con- 
tract. A  few  days  before  the  1st  of  March  arrived  for  the 
consummation  of  the  agreement,  the  parties  had  a  conver- 
sation in  which  the  defendant,  without  having  any  demand 
upon  him  for  performance,  because  the  time  for  perform- 
ance had  not  yet  arrived,  told  the  plaintiff  that  he  did  not 
have  money  to  meet  the  contract  at  the  time;  that  he  had 

not  yet  sold  his  farm,  and  wanted  to  know  if  he  could  sell 

• 

back  to  the  plaintiff  the  land  covered  by  the  contract.  Sub- 
sequently, and  in  the  same  month,  and  before  the  time  of 
the  performance  of  the  contract,  they  had  a  further  talk 
about  extending  the  time  for  settlement,  that  the  defend- 
ant might  have  a  chance  to  sell  his  farm  and  meet  the  pay- 
ments required  of  him  in  the  contract;  and  in  this  conver- 
sation he  also  expressed  himself  as  wishing  an  extension  of 
time,  that  he  might  sell  his  farm  to  meet  the  payments.  In 
neither  of  these  conversations,  as  detailed  by  the  plaintiff, 
did  the  defendant  repudiate  the  contract.  He  simply  said 
he  would  be  unable  to  meet  the  contract  on  the  1st  of  March, 
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as  he  had  not  yet  sold  hia  farm,  and  did  not  have  the  monev. 
That  was  the  first  conversation  in  Febrnarv.  Plaintiff  said 
that,  in  the  second  conversation  in  Febrnarv,  he  talked  with 
the  defendant  about  an  extension  of  time  for  settlement,  to 
give  defendant  a  chance  to  sell  his  farm;  that  defendant 
said  he  would  like  an  extension  if  he  could  not  sell  the  land 
back  to  plaintiff.  The  plaintiff  said  then  that  he  would  see 
if  he  couldn't  give  him  a  year;  and  about  a  week  later,  he 
told  defendant  he  could  extend  it  for  one  year  on  certain 
conditions.  No  response  seems  to  have  been  made  to  this 
by  the  defendant.  As  to  what  occurred  on  the  15th  day  of 
March,  there  is  a  sharp  conflict  in  the  evidence.  The  court 
evidently  found  that  defendant's  version  of  what  transpired 
there  represented  the  transaction  as  it  actually  occurred, 
and  his  version  of  what  occurred  is  that  the  plaintiff  called 
on  him  at  his  home  while  he  was  sick  in  bed  and  wanted  to 
know  what  he  was  going  to  do  about  the  farm,  and  defend- 
ant informed  him  he  was  sick  jind  not  able  to  talk  business ; 
that  he  was  in  fact  sick  at  the  time;  that  he  told  him  he 
was  not  going  to  do  anything  until  he  got  out  of  bed  and 
saw  his  attorneys.    He  further  testified: 

"There  was  nothing  said  about  renting  or  reselling 
the  pr()|)erty.  I  had  no  knowledge  it  was  rented  until  I 
heard  it  was  rented." 

The  contract  provides  that  the  conveyance  shall  be 
made  by  warranty  deed  on  or  about  the  1st  of  March,  1914, 
accompanied  by  an  abstract  of  title  showing  title  in  fee 
simple  and  perfect  of  record,  without  encumbrance,  except 
as  provided  in  the  contract.  There  is  no  evidence  that  the 
plaintiff  prepared  or  tendered  to  the  defendant  at  any  time^ 
on  or  about  the  1st  day  of  March  or  otherwise,  a  warranty 
deed  as  provided  in  this  contract,  or  an  abstract  of  title 
showing  title  in  fee  simple  and  perfect  of  record,  without 
encumbrance,  except  as  provided  in  the  contract.  There  ia 
no  evidence  that  the  plaintiff  ever  demanded  performance 
of  the  defendant  of  the  contract  at  any  time,  except  as  dis- 
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closed  in  the  conversations  hereinbefore  set  out.  In  these 
conversations,  he  did  not  offer  to  perform  on  his  part,  but 
sought  information  from  the  defendant  as  to  the  defend- 
ant's attitude  towards  performance  and  as  to  his  ability  to 
perform.  Nowhere  did  he  notify  the  defendant  that  he 
would  insist  on  a  strict  performance  by  the  defendant  of 
the  contract.  The  most  that  can  be  said  in  this  record  is 
that  the  defendant,  prior  to  the  time  when  it  is  claimed  the 
contract  should  have  been  performed,  notified  the  plaintiff 
that  he  could  not  perform  the  contract  on  the  1st  day  of 
March,  unless  he  could  pell  his  farm;  that  if  he  could  not 
sell  his  farm,  he  could  not  perform;  that  at  that  time  he 
had  not  sold  his  farm,  and  at  that  time,  a  day  prior  to  the 
date  fixed  for  the  performance,  he  was  not  in  a  condition 
to  perform.  He  simply  said  he  would  be  unable  to  meet  the 
contract,  as  he  had  not  vet  sold  his  farm  and  did  not  have 
the  monev.  Time  was  not  the  essence  of  the  contract,  and 
even  assuming  that  he  was  required  to  perform  on  the  1st 
day  of  March — although  the  contract  says  on  or  about 
the  1st  of  March — the  record  does  not  disclose  that  he  was 
called  upon  by  the  plaintiff  then  to  perform,  or  that  any 
notice  was  given  him  that,  if  he  did  not  perform,  his  rights 
would  be  forfeited.  In  the  last  conversation  of  March,  tak- 
ing defendant's  version  of  it  (which  the  court  might  well 
asRume  to  be  the  correct  version),  he  did  not  then  repudiate 
the  contract.  The  plaintiff,  however,  without  notice  to  the 
defendant,  without  demanding  of  the  defendant  a  strict  per- 
formance of  his  contract,  rented  the  land  to  Wehr  for  one 
rear,  and  on  the  28th  dav  of  March  sold  and  conveved  his 
title  to  Beal,  thus  taking  it  absolutely  out  of  his  power  to 
perform  the  contract. 

There  was  no  evidence  of  any  unquali- 
s.  Contracts:        fled  refusal  ou  the  part  of  the  defendant  to 

action    for 

breach :  «ei!to{j    perform,  prior  to  the  sale  made  bv  plaintiff. 
iLiiincItxon.        There  w^s  no  evidence  that  the  defendant 

did  not  intend  to  be  bound  by  the  contract 
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at  the  time  the  sale  was  made.  There  must  be  something  in 
the  conduct  of  the  party  who  is  claimed  to  be  in  default 
which  evidences  an  intentTon  to  be  no  longer  bound  by  the 
contract,  before  the  other  can  treat  the  contract  as  breached, 
and  dispose  of  the  subject-matter  of  the  contract,  and  hold 
the  other  in  damages  as  for  a  failure  or  refusal  to  perform. 
The  failure  of  a  party  to  perform  his  contract  does  not 
per  se  rescind  the  contract.  The  other  party  may  still  in- 
sist upon  it,  or  he  may,  within  a  reasonable  time,  give  no- 
tice of  an  intention  to  also  retire  from  the  contract. 

In  the  case  at  bar,  the  plaintiff,  without  any  unquali- 
fied refusal  on  the  part  of  the  defendant  to  perform,  with- 
out demand  on  the  defendant  to  j)erform,  without  notice  to 
the  defendant  that  he  would  insist  upon  a  performance,  dis- 
posed of  the  subject-matter  of  the  contract,  and  placed  it 
out  of  his  power  to  perform.  The  plaintiff  breached  the 
contract,  the  defendant  aajuiesced  in  the  breach,  and  there- 
from followed  what  in  law  amounts  to  a  mutual  abandon- 
ment of  the  contract.  The  only  right  left  was  tlie  right  to 
be  restored  to  his  position  as  it  was  before  the  contract  was 
made. 

Where  one  party  is  ready,  able  and  willing  to  perform, 
and  tenders  performance,  and  the  other  refuses  to  accept 
the  tender  of  performance,  or  perform,  the  party  tendering 
mav  consider  the  contract  as  rescinded  and  no  longer  bind- 
ing  upon  him.  He  may  consider  it  breached  by  the  party 
who  thus  refuses  to  perform.  Where  the  default  is  such  as 
to  justify  the  party  not  in  dt  fault  in  rescinding  and  ter- 
minating the  contract,  the  defaulter  is  presumed  to  assent 
to  such  termination.  The  circumstances  must  be  such  as 
manifest  an  intention  on  the  part  of  the  party  claimed  to 
be  in  default  to  abandon  the  contract,  or  no  to  comply  with 
its  terms  in  the  future.  The  evidence  does  not  disclose  this 
condition  of  mind  on  the  part  of  the  defendant 
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It  is  contended,  however,  that,  in  mak- 

^"  Eau^'^^^Sof  and   ^"^  "^^  ^^^^  recoi'd,  the  court  erred  in  the 
eT^ence.'  rejection  of  testimony  offered  by  the  plain- 

tiff. We  have  examined  the  record  in  this 
respect,  and  find  that  the  testimony  offered  was  not  rele- 
vant to  the  issue  made,  and,  further,  there  is  no  showing 
in  the  record  that  the  answers  to  these  questions,  if  per- 
mitted, would  have  been  helpful  to  plaintiff's  contention. 
The  plaintiff  did  not  seek  to  recover  for  any  damages  based 
on  any  expense  incurred  by  him  in  reselling  the  land  or 
in  bringing  about  a  sale  to  the  defendant.  The  questions 
propounded  which  plaintiff  was  not  permitted  to  answer 
called  for  what  was  said  by  the  defendant,  if  anything, 
about  paying  back  the  commissions  to  the  plaintiff,  at  the 

time  they  had  their  conversations  in  Febru- 

^  ™um^  d?ci-       ^ry.     There  was  no  evidence  that  plaintiff 

SJo'^^oichiRion     had  paid  any  commissions,  and  if  he  had,  it 

DPCPfiKiiy  to        would  be  innuaterml  under  the  issues  mace. 

Further,  there  is  nothing  to  indicate  what 
the  answers  would  have  been,  had  the  witness  been  per- 
mitted to  answer. 

AVe  find  no  reversible  error  in  the  making  of  the  record, 
and  the  cause  is  therefore — Aff'u'nied. 

All  the  justices  concur. 


Joseph  Boyd^  Appellee,  v.  Crrv  op  Oskaloosa,  Appellant. 

KXFISAM'CE:  Action  for  Damages — ^Inconvenience  and  Discomfort. 
1  Inconvenience  and  discomfort  from  noisome  odors  and  offensive 
smells,  occasioned  by  ttie  maintenance  of  a  nuisance,  are  alone 
sufficient  basis  for  a  substantial  allowance  of  damages,  and  such 
allowance  will  not  be  disturbed  under  a  record  showing  any 
reasonable  foundation  therefor;  for  instance,  that  on  occasions 
complainant  was  compelled  to  close  the  doors  and  windows  on 
account  of  said  nuisance. 
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KUISANOE:     Action   for  Damages — Inconvenience  and  Discomfort 

2  — ^Measure  of  Damages — Evidence.  The  measure  of  recovery 
of  one  who  owns  and  occupies  his  home  and  who  has  been 
deprived,  by  reason  of  a  nuisance,  solely  of  the  comfortable 
enjoyment  of  his  home,  is  the  difference  in  the  value  of  the  iise 
of  his  home  with  and  without  said  nuisance;  and  proper  evi- 
dentiary guides  to  determine  such  difference  are: 

1.  Evidence  of  the  extent  of  the  inconvenience  and  discom- 
fort suffered  in  the  use  of  the  home  by  reason  of  said  nuisance; 
and 

2.  Evidence  of  the  difference  in  the  rental  value  of  the  home 
with  and  without  said  nuisance,  even  though  the  occupant  has 
lost  no  rent 

TBIAL:     Instructions — Cautionary  Instructions — ^Double  Damages — 

3  Nuisance.  The  Jury  should  be  duly  cautioned  against  award- 
ing double  damages,  or  anything  in  excess  of  just  compensa- 
tion, in  an  action  to  recover  solely  for  inconvenience  and  dis- 
comfort in  the  enjoyment  of  a  home  owing  to  a  nuisance,  when 
the  evidentiary  guides  to  determine  just  recovery  include:  (a) 
Evidence  of  the  extent  of  the  inconvenience  and  discomfort 
suffered;  and  (b)  evidence  of  the  difference  in  the  rental  value 
of  the  occupied  home  with  and  without  said  nuisance.  - 

TBIAL:     Verdict — Findings  of  Jury — Construction.        A  finding  by 

4  the  jury  that  the  recovery  reported  by  them,  in  an  action  for 
nuisance,  was  solely  for  ''inconvenience  and  discomfort"  suffered 
by  plaintiff  in  the  comfortable  enjoyment  of  his  home,  is  not 
necessarily  a  finding  that  the  jury,  in  computing  their  verdict, 
excluded  all  evidence  as  to  diminution  in  rental  value,  the  wit- 
nesses, in  giving  their  answers  on  such  value,  not  having  indi- 
cated to  what  extent  they  gave  consideration  to  the  element  of 
''inconvenience  and  discomfort"  resulting  from  the  nuisance. 

EVIDENCE:     Judicial  Notice — Direction  of  Wind.      The  courts  will 

5  take  judicial  notice  that  in  this  climate  the  winds  during  th.e 
different  seasons  blow  from  every  direction. 

](nJISANOE:    Action   for   Damages — ^Evidence — ^Tracing    Coarse   of 

6  Pollution — Waters  and  Watercourses.  On  the  question  of  the 
pollution  of  a  stream  and  the  subsequent  creation  of  a  nuisance, 
evidence  is  admissible  which  shows  the  condition  of  the  stream 
from  the  point  of  contamination  to  the  point  in  question. 
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Appeal  from  Mahanlca  District  Court. — John  F.  TalbOtt, 

Judge. 

Monday,  February  19,  1917. 

Action  for  damajres  consequent  on  an  alleged  nuisance 
resnlted  in  a  judgment  against  defendant,  from  which  it 
appeals. — A  /ftnwcd. 

McCoy  <C-  McCoy,  for  appellant. 

Davi^  d  Orvis,  for  appellee. 

Ladd^  J. — A  creek,  with  source  about 

*'  uon^for"dam-'    a  mile  bejond  where  the  effluence  from  the 

vfnienc?*^and      septlc  tank  of  the  defendant  emptied  into  it, 

discomfort.  ,      ,   ..  .,  ,       ,    .    ^.«,     ,       ,      ,        . 

had  iT»  course  through  plaintiff's  land  about 
a  mile  farther  on.  The  evidence  was  such  that  the  jury 
might  have  found  that  the  waters  of  the  creek  were  pol- 
luted by  the  flow  from  the  septic  tank  to  such  an  extent 
that,  upon  reaching  plaintiff's  farm,  they  were  discolored, 
contained  a  slimy  sediment,  were  obnoxious  to  taste,  and 
threw  off  a  disagreeable  odor,  described  by  plaintiff  as  "an 
awful  stinking  smell."  He  testified  that  he  could  smell  it 
all  over  the  farm,  especially  at  the  house  when  the  wind 
blew  from  the  east  or  southeast.  His  son  described  it  as 
a  stinking  or  sickening  odor,  and  he  also  testified  that  the 
smell  at  the  house  on  the  premises  about  40  rods  from  the 
creek  was  so  offensive  when  the  wind  came  from  the  east 
or  southeast  that  they  had  to  close  the  doors  and  win- 
dow's. Evidence  adduced  tended  to  show  the  difference  be- 
tween the  rental  value  of  the  farm,  consisting  of  70  acres, 
as  it  was  between  July  1,  1913,  and  December  7,  1914,  and 
the  rental  value  thereof  as  it  would  have  been  without  the 
alleged  nuisance.  There  was  no  evidence  tending  to  prove 
any  injury,  phj-sical  or  otherwise,  save  that  in  consequence 
of  the  offensive  odor,  and  there  was  no  evidence  as  to  how 
frequently  the  wind  blew  from  the  east  or  southeast.    As 
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bearing  on  the  measure  of  damages,  the  court,  in  the  9th 
instruction,  told  the  jury: 

"If  said  nuisance  caused  a  depreciation  in  the  rental 
value  of  plaintiff's  property  and  that  such  depreciation  was 
in  consequence  of  such  nuisance,  then  plaintiff  would  be 
entitled  to  recover  the  loss  by  reason  of  such  depreciation 
of  rental  value  in  such  reasonable  sum  as  may  be  shown  by 
the  evidence  for  the  period  of  time  between  July  1,  1913, 
and  December  7,  1914,  that  you  may  find  from  the  evidence 
that  defendant  maintained  such  nuisance  upon  plaintiff's 
premises.  And  in  like  manner,  if  you  find  from  a  prepon- 
derance of  the  evidence  that  the  plaintiff  and  his  family 
in  their  home  and  house  suffered  inconvenience  and  discom- 
fort, as  shown  to  have  been  suffered  during  the  time  be- 
tween July  1,  1913,  and  December  7,  1914,  bearing  in  mind 
that  the  intent  of  the  law  is  to  compensate  plaintiff  for  the 
injury  he  has  suffered  to  his  use  and  occupancy  and  en- 
joyment of  his  property,  if  any  is  shown,  and  no  more, 
but  in  no  event  in  a  sum  greater  than  is  claimed  in  his 
petition." 

in  the  13th  paragraph  of  the  charge,  the  court  in- 
structed that: 

"The  measure  of  his  recovery  will  be  the  difference,  if 
any  is  shown,  between  the  fair  and  reasonable  value  of  the 
use  of  his  premises  as  they  would  have  been  without  the 
alleged  nuisance,  and  the  fair  and  reasonable  value  of  the 
use  of  said  premises  with  the  existence  of  said  nuisance 
and  in  arriving  at  the  amount,  you  should  take  into  ae 
count  and  consider  the  rental  value  of  the  plaintiff's  prem 
ises  without  the  alleged  nuisance,  as  shown  by  the  evidence 
and  the  rental  value  of  said  premises  with  fhe  alleged  nui 
sancc,  as  shown  by  the  evidence;  the  discomfort  and  annoy 
ancc  and  deprivation  of  the  comfortable  enjoyment  of  the 
premises  suffered   by   plaintiff  and   his   family,   if  any   is 
shown,  and  as  shown  by  the  evidence  by  reason  of  the  nui- 
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sance  and  ofiFensive  smells  from  the  creek,  occasioned  by  de- 
fendant's polluting  its  waters,  if  shown  and  as  shown  by 
the  evidence,  and  allow  him  such  sum  as  damages  as  you 
may  find  from  all  the  evidence  will  fully  and  fairly  com- 
pensate him  for  any  and  all  injury  to  his  use,  occupancy 
and  comfortable  enjoyment  of  his  premises  which  is  shown 
by  the  evidence  to  have  resulted  from  defendant's  having 
polluted  the  waters  of  the  creek,  if  you  find  from  the  evi- 
dence under  the  court's  instructions  that  defendant  did  so 
pollute  the  waters  of  said  creek." 

The  jury  returned  a  verdict  for  $375,  and  answere<l  the 
following  special  interrogatory  by  inserting  the  same 
amount  as  answer  thereto: 

"How  much,  if  anything,  do  you  allow  plaintiff  and  in- 
clude in  your  general  verdict  for  inconvenience  and  discom- 
fort to  plaintiif  and  his  family  in  their  home?" 

I.  Appellant's  counsel,  assuming  that  two  elements 
of  damages  were  included  in  these  instructions — (1)  depre- 
€*iation  of  rental  value,  and  (li)  inconvenience  and  discom- 
fort of  plaintiff  and  family  in  the  enjoyment  of  their  home 
— argues  that  the  jury  found  against  plaintiff  on  the  first 
of  these,  and,  as  to  the  last,  that  inconvenience  and  discom- 
fort without  injurious  consequenc^es,  such  as  sickness 
and  the  like  or  loss  of  use  of  or  injury  to  property,  are  not 
enough  to  warrant  the  allowance  of  damages  in  a  substan- 
tial amount.  That  the  last  proposition  is  utterly  untenable 
sufficiently  appears  from  the  previous  decisions  of  this 
court.  Though  injurious  consequences,  such  a«  sickness  and 
injury  to  property,  may  be  shown,  proof  of  inconvenience 
and  discomfort  from  noisome  odors  and  offensive  smells, 
occasioned  by  the  maintenance  of  a  nuisance,  is  alone  suffi- 
cient basis  for  the  allowance  of  damages.  Van  Fossen  v. 
Clark,  113  Iowa  86;  Holhrook  v.  0  riff  is,  127  Iowa  505;  cases 
collected  in  29  Cyc.  1272. 


392  Boyd  v.  City.  [179  Iowa 

In  2  Wood  on  Nuisances,  Sec.  86()  (ad  Ed.),  the  author 
savs: 

"In  the  case  of  an  action  for  an  injury  to  the  comfort- 
able enjoyment  of  property  by  a  person  in  possession,  no 
precise  rule  for  ascertaininj!:  the  daniaj^e  can  be  given,  as, 
in  the  very  nature  of  things,  the  subject-matter  affected  is 
not  susceptible  of  exact  measurement;  therefore  the  jury 
are  left  to  say  what,  in  their  judgment,  the  plaintiff  ought 
to  have  in  money,  and  what  the  defendant  ought  to  pay, 
in  view  of  the  discomfort  or  annoyance  to  which  the  plain- 
tiff and  his  family  have  been  subjected  by  the  nuisance;  and 
whether  the  verdict  is  large  or  small,  if,  in  view  of  the  evi- 
dence, it  has  any  reasonable  foundation,  it  will  not  be  dis- 
turbed  because  it  is  too  small  on  the  one  hand,  or  too  large 
on  the  other.'' 

This  is  the  nile  quite  generally  sanctioned  by  the  author- 
ities. Perry  v.  Houe  Voop,  Creamery  Co.,  125  Iowa  415, 
seems  to  be  relied  on.  That  was  an  action  to  enjoin  a  nui- 
sance, and  it  was  held  that,  on  evidence  merely  that  mem- 
bers of  plaintiirs  family  were  nausealed  at  limes,  the  al- 
lowance of  nominal  damages  only  would  no!  be  denounced 
as  erroneous.  This  was  not  tan tn mount  to  saying  that,  had 
actual  damages  been  allowed,  this  court  would  have  inter- 
fered. 

II.     The   plaintiff    occupied    his    farm, 

^*  Uon*^for^dain-*^     consisting  of  70  acres,  as  a  home  for  himself 

SxSce  and'ms"    and  family.    It  was  not  for  rent,  and  there- 

romfort :  mens-     -  ,  "^  -  ^    ,  .  .  ,  , 

lire  of  dara-       forc  loss  of  rental  was  not  experienced,  and 

ases :  evidence.         .    ,  .  ^  ,    ,  i.i        j 

might  not  accurately  measure  the  damages 
he  had  suffered.  Hut  evidence  of  diminution  of  rental  value 
is  admissible  in  such  cases,  as  tending  to  measure  in  part 
the  injuries  suffered.  The  subject  received  adequate  atten- 
tion by  the  Supreme  Court  of  Ceorgia  in  f^irift  v,  Broylrf<^ 
58  L.  R.  A.  390,  where,  sijeaking  through  Lumpkin,  J.,  it 
said: 
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"The  owner  of  property  of  a  given  rental  value  is  en- 
titled, if  he  elects  to  be  at  once  )iis  own  landlord  and  ten- 
ant, to  get  an  amount  of  enjoyment  out  of  it  equal  to  the 
Slim  he  would  be  obliged  to  pay  as  rent  for  premises  of  a 
like  rental  value  belonging  to  another." 

Other  facts  may  be  proven  with  a  view  of — 

"showing  the  ext<?nt  to  which  plaintiff  has  been  dam- 
ajjed  by  being  wrongfully  deprived  of  the  natural  <;omforts 
of  his  home;  that  is  to  say,  proof  of  such  facts,  or  of  depre- 
ciation in  i-ental  value,  can  merely  serve  as  an  evidentiary 
iniide  in  determining  what  amount  of  money  will  compen- 
sate him  for  the  grievous  wrong  which  the  law  seeks  to  re- 
dress, viz.»  the  tortuous  invasion  upon  his. legal  right  of  un- 
molested enjoyment  of  his  property — an  injm*y  which  may 
or  may  not  be  attended  with  the  incidents  just  mentioned. 
As  was  clearly  pointed  out  in  the  opinion  delivered  by  Beck, 
J-,  in  Randolf  v.  Bloom  field,  77  Iowa  52:  *  While  rental  .value 
may  be  the  subject  of  inquiry  in  some  cases  in  order  to  de- 
termine the  damages,  it  is  plain  that,  when  the  enjoyment 
of  a  homestead  ♦  ♦  ♦  [is]  destroyed  or  diminished, 
the  true  rule  for  the  measure  of  damages  requires  the  owner 
to  be  compensated  therefor,'  The  rental  value  of  his  prem- 
ises may  not  be  appreciably  affected,  or  their  value  for  rent 
may  be  actually  enhanced  by  a  demand  for  houses  by  the 
employes  of  the  proprietors  of  the  manufacturing  enter- 
prise which  produces  the  nuisance;  yet  this  can  constitute 
no  valid  reply  to  the  incontestable  fact  that  his  enjoyment 
of  the  comforts  of  his  home  has  been  wrongfully  interfered 
with,  to  his  legal  injury." 

In  Randolf  v.  Town  of  Bloomfield,  77  Iowa  50,  the  trial 
court  held  in  the  instructions  that  the  plaintiff  was  not  lim- 
ited in  his  recovery  to  the  damages  sustained  by  reason  of 
the  depreciation  of  the  rental  value  of  the  proi>erty,  but 
was  entitled  to  recover  for  the  inconvenience  and  discom- 
fort suffered  and  the  deprivation  of  comfortable  enjoyment 
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of  th^  property  of  himself  and  family.    In  approving  these 
instructions,  this  court,  speaking  through  Beck,  J.,  said : 

"The  premises  which  the  nuisance  affects  were  occupied 
by  plaintiff  and  his  family  as  his  homestead.  Surely  it 
would  be  vain  to  endeavor  to  determine  plaintiff's  damages 
by  inquiring  as  to  the  rental  value  of  his  homestead.  It 
was  not  for  rent,  and  may  not  have  b^n  so  constructed  or 
80  located  as  to  be  sought  for  by  tenants.  Yet  it  may 
have  been  well  adapted  to  the  wants,  conveniences  and" 
tastes  of  plaintiff  and  his  family.  To  them  it  was  a  home, 
and  the  deprivation  of  the  comforts  enjoyed  by  plaintiff 
and  his  family  could  not  be  compensated  by  estimating  its 
i*ental  value  alone.  Wood,  Nuis.,  Section  866 ;  3  Suth.  Dam. 
416;  5  Amer.  &  Eng.  Cyclop.  Law,  p.  38,  Sec.  9,  2b;  Brotim 
V.  Railway  Co,,  80  Mo.  457;  Pierce  v.  Wagner,  29  Minn.  355 
(13  N.  W.  Rep.  170)  y Emery  v.  Loxcell,  109  Mass.  197.  The 
law  requires  that  plaintiff  be  compensated  for  the  injury 
he  has  sustained  bv  the  nuisance.  This  court  has  held  that 
the  measure  of  damages  for  trespass  to  real  property  is  not 
complete  unless  the  owner  be  compensated  for  the  use  and 
enjoyment,  if  he  be  deprived  thereof.  Oraessle  v.  Carpen- 
ter, 70  Iowa  106.  While  rental  value  may  be  the  subject 
of  inquiry  in  some  cases  in  order  to  determine  the  damages, 
it  is  plain  that  when  the  enjoyment  of  a  homestead,  as  in 
tliis  case,  was  destroyed  or  diminished,  the  true  rule  for 
the  measure  of  damages  requires  the  owner  to  be  compen- 
sated therefor." 

In  Ferguson  v.  Firmenich  Mfg.  Co,,  77  Iowa  576,  we 
concluded  that  there  may  be  a  recovery,  in  addition  to  in- 
convenience and  discomfort  in  the  enjoyment  of  the  home, 
"for  such  special  damages  as  plaintiff  may  have  suffered,  in- 
cluding that  resulting  from  sickness,  pain  and  discomfort." 
Ramlolf  V,  City  of  BloompehU  supra,  was  followed  in 
Churchill  v.  Burlington  Water  Co,,  94  Iowa  89. 
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One  who  occupies  property  of  which  he 
.  ,^        .    ^        is  owner,  then,  mav  show  diminution  of  ren- 

8.  Trial:  instrnc-  '  ' 

aify  *fn8tro?-^'  *^^  valuc,  cveu  though  he  has  lost  nothing  in 
dMaiwi*^"  nui-  ^^^  ^'^^  ^^  peuts,  as  bearing  on  the  measure 
sance.  ^^  reooverv,  and  also  the  inconvenience  and 

discomfort  to  himself  and  familj  for  the 
same  purpose;  and  all  these  matters  are  proper  for  the 
jury's  consideration  in  ascertaining  the  damages  to  be 
awarded,  and  the  jury,  as  was  done  in  this  case,  is  to  be 
cautioned,  in  considering  the  different  phases  of  the  mat- 
ter, to  ajlow  in  any  event  only  fair  compensation  for  in- 
juries suffered. 

III.    Appellant  contends  that  the  jury 

^*  flndin  '  o7^*^*'  necessarily,  by  their  answer  to  the  special 

tioD.*  "*'^^^"*^"    interrogatory,  excluded  diminution  in  rental 

value  in  making  up  their  verdict.  Undoubt- 
edly,  such  answer  did  exclude  such  diminution,  in  so  far 
as  it  was  based  on  anything  other  than  inconvenience  and 
discomfort  in  the  enjoyment  of  his  home  by  plaintiff 
and  his  family.  To  what  extent  the  opinions  as  to  rental 
value  were  based  on  the  pollution  of  the  waters  in  the  creek 
and  the  noisome  smells  along  it  and  over  the  farm,  and  to 
what  extent  on  their  influence  on  the  enjoyment  of  the 
home,  is  not  disclosed  by  the  record.  There  was  no  proof 
of  ahy  injury  to  stock  occasioned  by  the  use  of  the  waters. 
The  jury  might  have  found  that  disagreeable  odors  perme- 
ated the  air  at  times  on  all  parts  of  the  farm,  and  that, 
when  the  wind  came  to  the  house  from  the  east  or  south- 
east, these  were  so  offensive  as  that  they  were  compelled 
to  close  the  doors  and  windows.  The  jury  evidently  re- 
jected the  matter  of  diminution  of  rent  as  a  measure  of 
damages,  and  took  into  account  only  the  inconvenience  and 
discomfort  in  the  enjoyment  of  the  home,  and  so  did  for  the 
reason  that  the  difference  in  rental  values  occasioned  by  the 
alleged   stench   was  due  entirely,  under  the  evidence,  to 
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• 

such  inconvenience  and  discomfort.  To  have  done  other- 
wise might  have  involved  the  allowance  of  damages  for 
both,  therefore  doubling  the  compensation,  in  part  at  least, 
which  should  be  allowed.  Assuming,  then,  that  the  jury  al- 
lowed only  for  inconvenience  and  discomfort  in  comfort- 
able  enjoyment,  they  did  not  necessarily  exclude  the  ele- 
ments considered  in  ascertaining  the  diminution  ^n  the 
rental  value,  and  might  have  included  substantially  all  the 
injuries  occasioning  damages  proven.  Suggestion  is  made 
that  evidence  showing  the  frequency  of  winds  from  the  east 
and  southeast  was  not  adduced. 

^  _  .  ,.  That   jurors   may   not   be   assumed    to 

6«  KviDBNCB  :  judi-  ^ 

direction*©?*      ^^^^^^'  Whence  the  wind  blew  on  a  particular 
^^^^'  day  is  manifest,  but  that,  during  the  sea- 

sons, the  wind  blows  from  every  direction  in  this  locality, 
and  not  infre<|uently  from  the  east  and  southeast,  is  matter 
of  common  observation,  and  may  be  assumed  as  a  fact  oc- 
curring in  the  course  of  nature,  without  proof.  16  Cyc.  852. 
Only  by  resort  to  the  i-ecords  of  the  weather  bureau,  if 
thei*e  were  such  at  Oskaloosa,  might  evidence  as  to  the 
times  and  duration  of  such  winds  with  any  degree  of  ac- 
curacy be  obtained.  Whether  there  were  any  such  records 
is  not  disclosed,  and  ordinarily  people  are  no  better  advised 
than  was  >Jicodemus,  when  told : 

''The  wind  bloweth  where  it  listeth,  and  thou  hearest 
the  sound  thereof,  but  canst  not  tell  whence  it  cometh,  and 
whither  it  goeth.'' 

If  the  jury  found  that  the  stench  was  such  that  the  win- 
dows and  doors  had  to  be  closed  when  the  wind  blew  from 
the  east  or  southeast,  during  the  period  in  controversy,  as 
the  evidence  on  the  part  of  the  plaintiff  warranted,  finding 
as  to  the  amount  of  damages  cannot  be  regarded  as  without 
sufficient  basis  in  the  evidence. 


Feb.  1917]       BuBQHARDT  V.  Scioto  Sign  Co.  397 

IV.  Pngh  was  allowed  to  testify  to  a 
tion'lor^dam^'  Sickening  odor  from  the  water  in  the  stream 
tracing  course  *   in  the  Brown  farm  on  which  the  septic  tank 

of  pollution  : 

waters  and         was  located,  and  that  the  water  was  dark. 

watercourses. 

This  was  about  a  mile  above  plaintiff's  prem- 
iiaes.  The  evidence  was  admissible  as  tracing  the  condition 
of  the  stream  in  Boyd's  land  to  the  source  of  pollution,  the 
witness  swearing  that  beyond  the  tank  the  water  of  the 
stream  was  clear. 

Complaint  is  made  of  receiving  testimony  of  Kitchen, 
but  the  testimony  was  withdrawn  from  the  consideration 
of  the  jury,  and  no  prejudice  resulted  if  the  ruling  was  er- 
roneous. The  fourth  instruction,  considered  in  connection 
with  those  followed,  correctly  stated  the  law  applicable  to 
the  case.  The  contention  that  the  verdict  is  excessive  has 
been  disposed  of  by  what  has  been  said. — Affirmed. 

Gaynor^  C.  J.,  Evans  and  Salingee,  JJ.,  concur. 


C  W.  BuEGHARDT,  Appellant,  v.  Scioto  Sign  Company, 

Appellee. 

PlaBADINO:    Motions — Erroneous  Order  for  More  Specific  Statement 

1  — ^Waiver.  An  attempt  to  comply  with  an  erroneous  order  for 
a  more  specific  statement  works  a  waiver  of  the  error  in  mak- 
ing the  order. 

PlaEADING:     Motions — Striking  Necessary  AUegation.     It  is  error 

2  to  strike  from  one  count  a  necessary  allegation  not  otherwise 
•uppHed  by  the  pleadings. 

PIiEADINa:    Motions — Surplusage — ^Alleging  Writing  to  Be  Libel« 

3  COB  P«r  8e.  An  allegation  that  an  exhibited  writing  is  libelous 
per  se  is  surplusage. 

FIiBADINO:     Motions — Order  For  More   Specific  Statement — Com- 
4,  Spliance — Sufficiency.     In  an  action  for  damages  by  reason  of  an 
alleged  libel,  amendment  reviewed,  and  held  to  substantially 
comply  with  an  order  requiring  plaintiff  to  state  ''in  what  man- 
ner" plaintiff  was  damaged. 
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PLEADIKO:     Motion!!— Pleading  Good  in  Part — Striking  in  Toto. 

5,  7  It  is  error  to  strike  in  toto  a  pleading  good  in  part. 

PLEADINQ:  Motions — Order  For  More  Specific  Statement— Oom- 
6  pliance — Sufficiency.  An  order  requiring  plaintiff,  in  an  action 
for  damages  for  libel,  to  set  forth  the  names  and  addresses  of 
people  in  Iowa  to  whom  the  alleged  libel  was  sent,  is  not  vio- 
lated by  an  amendment  which  (a)  sets  forth  the  names  and 
addresses  of  such  Iowa  residents,  and  (b)  the  names  of  others 
residing  outside  of  Iowa. 

PLEADING:     Motions— Pleading  Good  in  Part— Striking  In   Toto. 

5,7 

PLEADING:     Motions — Order   For  More   Specific   Statement — Com- 
4,  8  pliance — Sufficiency. 

Appeal  from  Linn  District  Court, — Milo  P.  Smith^  Judge. 

Monday^  Fp:bkuary  19,  1917. 

Appeal  by  the  plaintilf  from  certain  rulings  concern- 
ing attacks  made  upon  pleadings  filed  by  plaintiff.  It  is 
not  clear  whether  coiliplaint  is  made  of  the  rulings  of  Judge 
Ellison  as  well  as  those  of  Judge  Smith. — Reversed, 

Daic'leyy  Jordan  d  Daicley,  for  appellant. 

Redmond  d  Stewart^  for  appellee. 

Salinger,  J. — I.     The    parties    are    in 
1.  plkadino:  conflict  on  whether  certain  of  our  decisions 

motions:  erro- 

stat^emout:         g^j^  f^„.  ^^^^^  y^^^^^^  j^  |g  ^^^  required  that 

special  damages  be  i)leaded  or  proven.  From 
this  we  gather  that  it  is  thought  an  important  considera- 
tion whether  rulings  of  court  requiring  the  petition  to  be 
made  more  s\ecific  amounted  to  a  holding  that  such  spe- 
cial damages  must  be  alleged,  and  whether  that  holding  be 
correct  or  erroneous.  Whether  all  libel  is  libel  per  se,  and 
wliether  there  be  a  requirement  that  in  suit  therefor  special 
damages  must  be  alleged,  is  not  in  this  case.  But  if  it  be, 
and  if  the  court  had  an  incorrect  view  of  that  rule  of  plead- 
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ing,  it  is  immaterial  on  the  question  of  what  may  be  done 
if  an  order  to  amend  is  not  complied  with.  If  the  letter 
alleged  to  be  libelous  was  not  libelous,  the  rule  of  pleading 
that  governs  when  a  letter  is  libelous  does  not  matter.  If 
the  letter  was  libelous  per  se,  it  was  so  before  an  amendment 
labeled  it  to  be  that,  and  was  libelous  per  se  at  the  time 
when  whatever  ruling;  was  made,  was  made.  We  can  as- 
sume that  the  court  ordered  an  amendment  because. it  be- 
lieved that,  in  suits  declaring  upon  libel  per  se,  special 
damages  must  be  pleaded — can  further  assume  that  this 
is  an  erroneous  belief.  If  appellant  desired  to  complain 
of  that  error,  she  should  have  stood  upon  the  ruling  and 
refused  to  plead  further.  One  may  not  sit  by  when  this 
order  is  made,  attempt  to  comply  with  it,  and,  as  against 
being  disciplined  for  non-compliance,  hark  back  and  say 
the  order  should  never  have  been  made. 

Wh^i  we  have  said  as  .to  the  claim  for  libel  applies 
to  the  claim  based  on  the  same  letter — that  it  is  a  viola- 
tion of  the  anti-blacklisting  statutes. 

AVhat  we  have  said  makes  it  unnecessarv  to  consider 
the  claim  of  appellee  that  at  any  rate  the  letter  was  open 
to  construction  on  whether  a  plea  of  special  damages  was 
or  was  not  required,  and  that  we  should  not  disturb  the 
judgment  of  the  court  in  electing  between  the  two. 

II.  There  are  several  assignments  complaining  of  error 
in  sustaining  motion  for  more  specific  statement  in  the  i)e- 
tition.  We  cannot  consider  them.  The  plaintiff  attempted 
to  comply  with  these  rulings  by  repleading.  This  waived 
any  error  there  may  have  been  in  sustaining  such  motion 
(Coakley  v.  McCarty,  34  Iowa  105;  Kline  r.  Kansas  City, 
St.  J,  dc  C.  B.  R.  Co.,  50  Iowa  656) ;  and  we  said  in  Heiman 
r.  Felder,  178  Iowa  740   (Division  II)  : 

"It  is  true  that  appellee  nowhere  mentions  this  waiver, 
and  that  no  point  is  made  upon  it.    But  the  law  makes  it 
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for  him.  In  other  words,  because  of  having  answered,  appel- 
lant presents  an  error  which  is  not  reversible  error." 

.  ^  III.     By  order,  of  date  July  6,  1914, 

i%    It  I<B  AD  I  NO  I 

motions:  strik-    the  court  struck  out  "the  last  sentence  of 

mg  necessary 

allegation.  (^ount  2.'^     Not  having  the  original  plead- 

ing, we  are  in  some  doubt  as  to  what  "the  last  sentence'* 
is.  But  we  think  it  is  an  allegation  that  commissions  sued 
for  in. this  count  have  not  been  paid.  This  was  stricken  out 
on  the  ground  that  same  "is  a  proper  element  of  compen- 
sation set  forth  and  plead  in  Count  1,  and  not  a  proper  ele- 
ment of  damages  in  Count  2,  and,  therefore,  irrelevant,  im- 
material, redundant  and  surplus  matter."  If  anything  in 
Count  1  supplies  the  allegation  stricken,  striking  it  is  harm- 
less error.  So  we  have  the  questions  whether  anything  in 
Count  1  can  or  does  supply  what  was  stricken  from  Count 
2,  and  whether,  if  Count  1  does  not  supply,  it  was  error  to 
strike  from  Count  2.  Count  1  does  have  an  averment  that 
no  part  of  what  is  claimed  to  be  due  by  reason  of  the  mat- 
ter stated  therein  has  been  paid.  Manifestly,  it  does  not 
follow  this  claims  that  matters  due  on  other  counts  have 
not  been  paid.  Whether  it  does  so  for  any  other  count  de- 
pends upon  whether  that  count  claims  what  Count  1  does. 
Count  1  claims  for  commissions  earned  by  plaintiff  before 
her  discharge,  and  asserts  that  there  is  |700  due.  Count 
2  is  a  claim  for  potential  earnings,  consisting  of  commis- 
sions she  might  have  earned  personally  and  from  commis- 
sions upon  the  work  of  her  subagents;  and  it  seems  to  claim, 
in  addition,  that  she  was  entitled  to  commissions  from  sales 

I 

made  by  others  than  herself  or  her  subagents,  and  that  de- 
fendant had  made  large  sales,  the  amount  of  which  plain- 
tiff is  unable  to  state.  It  would  seem  to  be  clear  that  what 
is  claimed  in  Count  1  differs  radically  from  the  claim  made 
in  Count  2.  It  would  follow  that,  though  there  is  an  allega- 
tion in  Count  1  that  payment  of  what  is  due  thereunder  has 
not  been  made,  this  does  not  obviate  the  necessity  of  mak- 


Feb.  1917]       BuKGiiARDT  v.  ^Scioto  Sign  Co.  401 

ing  a  like  allegation  concerning  the  matters  claimed  on  in 
Count  2.  It  follows  in  turn  that  the  allegation  stricken 
from  Count  2  was  not  only  a  proper  but  a  necessary  allega- 
tion to  be  made  in  that  count,  and  that  it  was  error  to 
strike  same  therefrom. 
.   „  IV.     While  a  motion  was  already  pend- 

S.  Pleading  :  '^   ^ 

motions:  Biir-     ing  to  strike  Count  3  as  then  amended,  the 

plusage :  alleg-  ^  ' 

be^iiboiou?  *^     plaintiff   amended   once   more   by   averring 
^^  *'•  "that  the  letter  set  out  contained  statements 

tliat  were  libelous  per  «e/^  Thereafter,  defendant  filed 
another  motion  to  strike,  urging  that  the  matter  in  quo- 
tation should  be  stricken  "for  the  reason  that  it  is  a  con- 
clusion of  law  and  of  fact,  and  is  incompetent,  irrelevant, 
immaterial,  redundant  and  surplus  matter."  The  motion 
was  rightly  sustained.  If  the  letter  was  libelous  'per  se, 
the  copy  exhibited  in  the  pleadings  alleged  that  fact.  If 
it  was  in  truth  not  libelous  per  8c,  labeling  it  to  be  that  by 
stating  this  conclusion  adds  nothing  to  the  letter,  and, 
clearly,  it  was  incompetent  and  redundant  and  surplusage. 

4.  pliiadiso  :  mo-  V.    Original  Count  3  alleged  that  the 

tlooR :  order  for  °  ^ 

more  upedtic      defendant,  a  corporation,  had  written  and 

statement :   com-  '  ^  ' 

Scncy?'  """*'  mailed  to  numerous  individuals  and  com- 
panies, being  members  of  the  National  Association  of  Ad- 
vertising Novelty  Manufacturers,  some  of  them  residing 
and  doing  business  within  the  state  of  Iowa,  and  to  others 
in  each  of  the  different  states  of  the  United  States,  a  cer- 
tain letter,  which  is  then  set  out  by  copy.  Plaintiff  de- 
clares that  the  letter  is  false  and  libelous,  and  same  has 
caused  her  damage,  actual  and  exemplary,  in  (5,000. 

On  September  16,  1910,  defendant  attacked  this  plead- 
ing by  a  mqtion  for  more  specific  statement.  It  suffices 
tbat,  on  the  15th  day  of  April,  1912,  the  court  sustained  this 
motion  to  the  extent  of  requiring  plaintiff:  "(1)  To  set 
out,  if  she  can,  the  names  of  individuals  and  companies, 
members  of  the  National  Association  of  Advertising  Novel- 
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ty  Manufacturers,  residing  and  doing  business  in  Iowa,  to 
wliom  the  letter  refeiTed  to  in  the  third  count  of  the  peti- 
tion was  mailed;  (2)  to  state  in  what  manner  plaintiff  was 
damaged  by  reason  of  the  matters  charged  in  the  third 
count  of  the  petition," 

On  March  20,  1914,  plaintiff,  in  response  to  this  rul- 
ing, amended  Count  3  by  adding  to  the  same  an  allegation 
that  defendant  mailed  the  letter  referied  to  in  the. original 
third  count  "to  the  following  persons  among  others,*'  and 
said  letter  was  received  by  them.  This  is  followed  by  the 
names  of  twelve  partnershijis  and  corporations,  with  their 
addresses,  four  in  Iowa,  one  in  New  York  City,  one  In  Fal- 
coner, N.  Y.,  three  in  Chicago,  one  in  Milwaukee,  aud  another 
in  Princetcm,  Indiana.  There  is  further  allegation:  (1) 
That  she  was  damaged  in  her  i*eputation  aud  standing  with 
the  people  w^ho  received  said  letters  and  among  her  ac- 
cpiaintances  who  heard  of  the  same;  (2)  was  damaged  iu 
her  business  and  bv  loss  of  business  caused  bv  said  letter, 
and  the  same  rendered  it  more  diilicult  for  her  to  obtain 
business  and  a  position;  (3)  aud  the  intent  and  effect  of 
said  k^tter  was  to  injui*e  plaintiff's  reputation  and  good 
standing.  On  April  4,  1914,  an  attack  was  made  on  thin 
amendment.  In  so  far  as  material  here,  it  moved  that  all 
of  this  amendment  be  stricken  **for  the  i*eason  that  the 
same  does  not  comply  with  the  order  and  ruling  of  the  court 
aforesaid,  made  April  15,  1912,  in  that,  on  July  6,  1914, 
the  court  struck  same  for  the  reason  only  that:  (1)  It 
does  not  state  specifically  how  the  plaintiff  was  damaged, 
or  in  what  amount  or  way,  by  reason  of  the  letter;  (2)  nor 
what  she  claims  by  actual  damages  on  accountf  thereof." 

We  think  the  order  of  the  court  had  been,  in  substance^ 
complied  with,  and  that  striking  the  amendment  was,  there- 
fore, error. 
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^  ^  VI.    On  September  16,  1914,  defendant 

6.  Pleading  :  mo-  '■  '  ' 

^« 'in^^p* n"^  ii^oved  to  Strike  out  all  of  Count  3,  as  found 
strikiDK  in  toio,  jjj  ^j^  original  petition  and  the  first  and  sec- 
ond amendments  thereto.  The  reasons  given  are  the  recitals 
folloiring:  A  motion  for  more  specific  statement  in  Count 
3  of  the  original  petition  was  sustained;  defendant  filed 
a  motion  to  strike  part  and  all  of  that  count  filed  Marc^h 
20,  1914,  wliich  motion  to  strike  was  based  on  the  claim 
that  this  amendment  did  not  comply  w^ith  the  ruling  on  the 
said  motion  for  more  specific  statement,  and  that  the  mo- 
tion to  strike  was  "sustained  in  part  and  in  its  entirety  as 
shown  bv  the  records.'* 

Hefore  a  ruling  on  this  motion  was  had,  and  on  October 
8,  1914,  plaintifi*  filed  an  amendment  to  Count  3  b}'  adding 
merely  that  the  letter  set  out  contains  statements  that  were 
libelous  per  se. 

On  October  10,  1914,  defendant  filed  a  motion  to  strike 
the  last  amendment,  setting  out  that  the  letter  was  libelous 
per  se,  and  in  this  last  motion  to  strike,  assigned  tlie  follow- 
ing i^easons:  (1)  ^kere  is  a  motion  pending  to  strike  the 
third  count  to  which  this  last  amendment  purports  to  be  an 
addition;  (2)  that  Count  3  should  be  stricken,  including  this  • 
last  and  purported  amendment;  (3)  that  the  last  amend- 
ment itself  should  be  stricken  because  it  is  a  conclusion  of 
law,  not  fact,  and  is  incompetent,  irrelevant,  immaterial, 
redundant,  and  surplus  matter. 

On  January  8,  1^15,  the  motion  filed  September  16, 
1014,  and  also  the  one  filed  on  October  10,  1914,  were  both 
sustained.  This  operated  to  strike  out  Count  3  in  toto,  on 
the  ground  of  failure  to  obey  orders  of  court  to  amend  the 
count.  We  have  already  found  that  plaintiff  had  amended 
a?i  directed.  It  follows  that  it  was  error  to  strike  Count 
3  in  toto. 
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VIT.     Count  4  of  the  original  petition 
0.  Pleading  :  mo-    alleges  that  defendant  is  a  corporation,  and 

tlons :  order  for  °  *^ 

Satem?nt?*^       complains  of  the  writing  of  the  same  letter 
flciency!'*^^ *  *"'"  ^'hich  clsewhere  is  charged  to  be  libelous; 

but  this  time  because  it  is  said  to  violate 
the  provisions  of  our  statute  against  "blacklisting."  Code 
Sees.  5027,  5028.  It  alleges  that  copies  of  the  letter  were 
mailed  by  defendant  and  its  officers  and  agents  to  numerous 
persons  residing  in  the  state  of  Iowa,  and  in  many  other 
states,  and  that  she  has  been  damaged  in  the  sum  of  |1,000. 
She  demands  judgment  for  |3,000  treble  damages,  which 
said  statute  permits  to  be  recovered.  On  April  15,  1912, 
by  sustaining  one  ground  of  a  motion  which  attacked  this 
count,  it  was  ordered  that  plaintiff  set  out  the  names  of  the 
members  of  the  National,  etc..  Association,  to  whom  the 
letter  was  written  and  mailed,  with  the  address  of  such 
parties  as  reside  in  Iowa.  On  July  6,  1914,  the  court  sus- 
tained a  motion  filed  April  4,  1914,  by  which  ruling  the 
court  struck  out  the  names  set  out  in  this  amendment. 
This  ruling  seems  to  be  grounded  on  the  claim  that  the 
amendment  "does  not  set  forth  the  names  and  addresses 
of  the  parties  residing  in  Iowa."  It  is  not  asserted  that 
there  was  a  failure  to  set  forth  all  the  parties  residing  in 
Iowa,  and  defendant,  denying  that  there  were  such  parties 
anywhere,  would  hardly  claim  that  there  were  even  more 
than  plaintiff  asserted.  Now,  the  amendment  does  set  out 
the  names  of  parties  who  have  an  Iowa  address.  It  gives 
four  partnerships  or  corporations  having  Iowa  addresses. 
True,  it  gives  also  eight  others  with  addresses  in  other  states. 
But,  surely,  to  give  parties  residing  outside  of  Iowa  in  ad- 
dition to  those  residing  in  Iowa  does  not  violate  an  order 
to  set  out  the  names  of  parties  residing  in  Iowa,  and  their 
addresses  therein.  We  think  the  court  erred  in  striking 
out  the  names  set  forth  in  the  amendment. 
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„  „  VIII.    On  January  8,  1915,  the  court 

7.  Plbiding:  mo-  '^       '  ' 

^o"d  to  pRrt°*^   sustained  a  motion  filed  September  16,  1914, 
strikUif  l»  toto.  ^Q  stvlk^  all  of  Count  4,  on  tbe  grounds,  in 

effect:  (1)  That  the  last  amendment  to  same  refers  to  an 
amendment  to  Count  3,  which  amendment  has  been  stricken ; 
(2)  because  said  amendment  does  not  comply  with  rulings 
and  orders  of  court  theretofore  made  in  reference  thereto. 
When  this  motion  was  sustained,  the  original  Count  4,  plus 
amendments,  averred  that  a  violation  of  the  blacklisting? 
statutes  had  damaged  defendant  in  a  stated  amount,  and 
how  the  danmge  was  worked.  It  was  not  a  good  reason 
for  striking  out  the  count  as  amended  in  toto,  because  there 
was  a  reference  to  some  other  pleading  which  had  been 
stricken  oflF.  The  most  that  could  be  done  on  such  motion 
would  be  to  strike  out  such  reference. 
^  „  It  may  be  conceded  that,  if  an  order 

&  PiiSAoiNO :  mo-  '^  ' 

ttonB:  order  for   to  amend  Couut  4  was  not  complied  with, 

more  specific  ^  ' 

statement.  j^^h  the  abortive  intent  to  comply  and  the 

original  count  might  be  stricken.  But  neither  should  be 
if  the  amendment  did  comply  with  the  order.  The  order 
now  in  consideration  was  that  there  be  pleaded  "just  how 
plaintiff  was  damaged."  She  responded  by  one  amend- 
ment that  she  "was  damaged  thereby  in  her  standing  and 
reputation  and  in  her  ability  to  obtain  business  and  em- 
ployment, and  said  letter  was  written  with  the  intent  to 
produce  such  effect.''  In  a  second  amendment,  she  stated 
that  "she  cannot  set  forth  the  particular  details  or  items  or 
instances  in  which  she  was  damaged  by  the  circulation  of 
said  letter.'-  We  think  the  court  erred  in  holding  that  there 
had  been  a  disobedience  of  the  orders  directing  amemdments 
to  Count  4.  We  hold  that  the  court  erred  in  ruling  that  its 
orders  were  not  complied  with. 

For  the  errors  pointed  out,  the  orders  appealed  from 
must  be — Reversed, 

Qaynob^  C.  J.,  Ladd  and  Evans^  JJ.,  concur. 
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Oba  F.  Hill,  Appellee,  v.  Minneapolis  &  St.  Louis  Raii> 

ROAD  Company,  Appellant. 

CABRIEBS:  Carriage  of  Ooods— Special  Contracts— Negligent  Belay. 
An  oral  contract  of  shipment  should  be  wholly  withdrawn  from 
the  jury  when  it  is  such  that  the  court  must  instruct  that  It 
is  a  nullity,  (a)  because  imposing  no  obligation  on  the  carrier, 
or  (b)  because  providing  for  unlawful  preferences.  So  held  In 
an  action  for  negligent  delay. 

Appeal  from  Dallas  District  Cowrf.— Lorin  N.  Hays,  Judge. 

Monday,  February  19,  1917. 

Action  for  (iarnages  for  negligent  delay  in  the  ship- 
ment of  stock.  There  was  a  verdict  fop  the  plaintiff,  and 
the  defendant  appeals. — Reversed, 

Boiven  d-  Alberson,  for  appellant 

No  api>earanee  for  appellee. 

Evans,  J. — It  appears  from  the  petition  that,  on  March 
4,  1915,  the  plaintiff  procured  from  the  defendant  at  Rem- 
brandt, Iowa,  six  cai^s,  some  of  which  he  loaded  with  .s'ock, 
and  others  with  emigrant  movables.  His  destination  was 
Menlo,  Iowa.  His  route  was  from  Rembrandt  to  Spencer ; 
from  Spencer  to  Rnthven ;  from  Ruthven  to  Tara;  from  Tara 
to  Valley  Junction.  The  plaintiff  received  written  bills 
of  lading  for  the  shipment  in  each  car,  and  accompanied  his 
goods.  At  the  time  of  the  loading  of  his  stock,  a  severe 
blizzard  was  raging,  which  continued  for  several  days.  In 
the  afternoon  of  March  4th,  the  train  arrived  at  Spencer, 
which  was  the  end  of  its  run,  this  being  the  point  of  con- 
nection with  the  main  line.  Either  because  of  the  storni 
or  be(!ause  there  was  no  freight  train  due  east  out  of  Spen- 
cer until  the  next  day,  the  plaintiff's  stock  was  for  the 
most  part  unloaded.  There  being  no  abatement  of  the 
storm  on  the  following  day,  the  cars  were  not  moved  until 
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the  afternoon  of  Saturday,  March  6th,  when  they  were 
started  to  Ruthven.  On  the  way  to  Ruthven,  the  train  be- 
came stuck  in  a  snowdrift,  bot  after  some  delay  reached 
Ruthven  that  evening.  Being  unable  to  proceed  further 
on  account  of  the  storm,  the  stock  was  again  unloaded  and 
held  OTitil  Monday,  March  8tb,  when  it  was  again  loaded, 
and  the  train  made  its  way  to  Valley  Junction  without 
further  incident,  arriving  there  on  the  morning  of  March 
0th.  Much  damage  is  claimed  to  have  resulted  to  the  plain- 
tiflP  from  the  delay  and  other  alleged  negligence. 

Carriers:  car-  The  plaintiff  pleaded  specially  that,  as 

riago  of  goods : 

special  cou-         au  inducement  to  him  to  ship  over  the  de- 
tracts :   negli-  ■ 

gent  deiaj-.  feudaut's  liHc  of  railway,  the  station  agent 
at  Rembrandt  had  promised  him  that  connections  would 
be  so  made  over  the  route  that  the  shipments  would  reach 
Valley  Junction  in  about  18  hours,  and  that  the  phuntiff 
relied  upon  such  agreement  in  entering  into  the  contract 
of  shipment.  Over  the  objection  of  the  defendant,  the  plain- 
tiff testified  in  support  of  such  agreement.  At  the  close  of 
the  evidence,  the  defendant  moved  to  withdraw  the  agree- 
ment from  the  consideration  of  the  jury,  and  this  motion 
was  overruled.  The  trial  court  instructed  the  jury  with 
reference  to  such  agreement  as  follows: 

"Some  testimonv  has  been  introduced  in  this  case  tend- 
ing  to  show  the  making  of  an  agreement  l)etween  the  plain 
tiff  and  the  defendant,  through  its  station  agent,  E.  T. ' 
Classen,  to  the  effect  that  the  stock  in  controversy,  if  shipped 
over  defendant's  road  from  Rembrandt,  Iowa,  should  make 
connections  with  the  defendant's  through  train  at  Spencer, 
Iowa,  and  be  transferred  thereby  to  Ruthven,  Iowa,  so  that 
it  would  reach  Valley  Junction  on  the  following  morning, 
to  wit:  March  5th.  If  such  contract  was  made,  and  it 
implied  no  more  than  that  defendant's  train,  if  nothing  in- 
tervened, would  so  connect,  and  that  their  time  for  arrival 
was  as  stated^  then  such  contract  would  be  subject  to  ordi- 
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narj  conditions,  and  would  not  and  could  not  be  understood 
as  assuming  obligations  on  tbe  part  of  the  defendant  as 
against  unusual  conditions  in  the  ordinary  operation  of  its 
trains  and  the  conducting  of  its  business. 

"If,  however,  such  contract  was  made,  and  you  be- 
lieve that  the  intention  of  such  agreement  was  to  extend  to 
the  plaintiff  extra  facilities  for  the  shipment  of  his  stock, 
not  extended  to  other  shippers  over  defendant's  road  under 
like  conditions,  then  you  are  instructed  that  such  contract 
would  be  illegal  as  being  discriminatory  and  giving  to  one 
shipper  privileges  over  another,  and  therefore  such  contract 
if  so  intended  would  be  illegal  and  void;  and  if  you  be- 
lieve such  contract  was  in  fact  made,  and  that  its  purpose 
was  to  give  plaintiff  preference  over  other  shippers,  you 
are  instructed  that  such  contract  woqld  be  void  under  the 
statute  and  could  not  form  a  basis  for  a  recovery." 

Complaint  is  made  of  this  instruction.  We  have  set  it 
forth  in  two  paragraphs.  It  will  be  noted  that  each  para- 
graph sets  forth  a  hypothesis.  The  two  paragraphs  are 
based  on  different  hypotheses.  Generally  speaking,  it  may 
be  said  that  the  first  hypothesis  is  based  upon  the  testimony 
in  behalf  of  the  defendant,  and  the  second  upon  the  testi- 
mony of  the  plaintiff.  Under  the  first  hypothesis,  the  court 
in  this  instruction  reduced  the  agreement  to  a  nullity. 
Under  the  second  hypothesis,  it  did  likewise.  Under  either 
hypothesis,  therefore,  the  contract  was  found  to  be  a  nullity. 
If  a  nullity  on  either  ground,  it  ought  to  have  been  peremp- 
torilv  withdrawn  from  the  iurv.  There  is  further  trouble 
over  the  second  hypothesis,  the  first  sentence  of  which 
readS;  in  part,  as  follows: 

"If,  however,  such  contract  was  made,  and  you  believe 
that  the  intention  of  such  agreement  was  to  extend  to  the 
plaintiff  extra  facilities  for  the  shipment  of  his  stock,"  etc. 

There  was  no  evidence  of  any  contract,  except  the  con- 
tract pleaded  and  testified  to  by  the  plaintiff.     Such  con- 
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tract  as  testified  to  did  contiMiiplate  extra  facilities  for  the 
plaintiff.  The  connection  which  was  to  be  made  with  a  train 
on  the  main  line  at  Spencer  was  not  a  regular  connection. 
It  could  not  be  made  unless  the  train  on  the  main  line 
should  be  itself  delayed  two  or  three  hours.  The  implica- 
tion  of  this  part  of  the  instruction  was  that,  even  though 
the  oral  contract  was  made,  vet  it  was  not  void  if  there  was 
no  intention  to  give  the  plaintiff  extra  facilities.  If  there 
was  no  intention  to  give  the  plaintiff  extra  facilities,  what 
was  there  left  of  the  alleged  oral  contract,  and  wh}-  should 
the  question  have  been  submitted  to  the  jury  at  all?  There 
ia  further  trouble,  and  that  is  that  the  bills  of  lading  which 
the  plaintiff  received,  and  which  he  put  in  evidence  in  this 
case,  gave  him  express  notice,  as  follows: 

"Agents  of  this  company  are  not  authorized  to  agree 
that  live  stock  reach  destination  at  any  specified  time  or 
by  any  particular  train." 

Clearly,  the  alleged  oral  agreement  should  have  been 
wholly  excluded  from  the  consideration  of  the  jury.  It 
had  no  function  in  the  case.  The  action  is  not  for  decep- 
tion nor  false  represefitation.  The  action  is  for  damages 
for  negligent  delay  in  the  shipment.  If  there  was  negligent 
delay  on  the  part  of  the  company,  that  was  a  sufficient 
basis  of  liabilitv. 

The  oral  agreement  of  the  agent,  if  any,  added  nothing 
to  it.  The  giving  of  Instruction  5,  as  above  set  forth,  was 
clearly  prejudicial  error,  and  requires  the  gi'anting  of  a 
new  trial.  Some  other  questions  are  presented,  but  they 
are  such  as  are  not  liable  to  arise  on  a  new  trial.  We  have 
no  argument  for  appellee,  and  for  that  reason  prefer  to 
consider  only  such  questions  as  are  decisive  of  this  appeal. 

For  the  reasons  indicated,  the  judgment  below  must 
be — Recersed. 

Gaynob^  C.  J.,  Ladd  and  Salinger^  JJ.,  concur. 
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O.  B.  Knaack  d:  al.,  Appellants,  v.  School  Township  of 

Black  Hawk^  Appellee. 

SCHOOLS  AND  SCHOOL  DISTRICTS:  School  BoUdings— Powers 
of  Electors  and  Directors  Contrasted.  Electors  decide  whether 
a  schoolhouse  |shall  be  built  and  the  maximum  amount  to  be 
spent  thereon. 

The  directors  decide  how  it  shall  be  built  and  tohat  it  shall 
cost,  within  the  limit  of  the  authorization. 

Held,  the  insertion,  without  Intent  to  mislead,  In  a  petition 
for  a  schoolhouse  and  in  the  notices,  etc.,  of  the  election,  of  a 
statement  that  the  proposed  schoolhouse  would  be  built  of  brick, 
was  not  binding  on  the  directors,  nor  were  the  directors  obli- 
gated to  spend  the  entire  amount  authorized. 

Appeal  from  Grundy  District  Court, — H.  B.  Boies,  Judge. 

Monday,  Febriary   19,   1917. 

Action  to  enjoin  the  defendant  from  construoting  a 
schoolhouse.  On  heai'ing,  the  petition  was  dismissed.  Plain- 
titfs  appeal. — Affirmed. 

^traH'  d  Sieverding,  for  appellants. 

*9.  W,  DeWolf,  for  appellee. 

Ladd,  J. — The  plaintiffs,  who  resided  in 
VIuhIl  di^s"?  Subdistrict  No.  2  of  the  School  Township  of 
buUdingRTpow-    Black  Hawk  in  Grundj  County,  bring  this 

ers  of  elcctora  ...  •    •      .1  x        x-  m  t.       1 

and  dinctora  aotiou  to  eujoiu  the  construction  of  a  school- 
house.  A  petition,  purporting  to  be  signed 
by  10  electors,  and  praying  the  board  of  directors  "to  call 
a  special  meeting  of  the  voters  of  said  Subdistrict  No.  2  of 
said  township  ♦  ♦  ♦  for  the  purpose  of  voting  a  school 
tax  for  ♦  ♦  ♦  the  construction  of  a  new  schoolhouse 
*  *  *  in  said  subdistrict  •  »  ♦  said  schoolhouse  to 
be  constructed  of  brick,"  was  filed  with  the  secretary  of  the 
school  township  prior  to  January  4,  1915,  and  was  taken 
up  on  January  26th  following,  when  the  directors  present 
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nnanimoasly  resolved  "that  a  new  school  building  is  needed 
and  shall  be  erected  in  said  Subdistrict  No.  2  *  *  • 
and  the  president  and  secretary  are  hereby  instructed  to 
submit  said  question  to  the  voters  of  the  school  township 
of  Black  Hawk  at  a  special  election."  The  notice  was  pre- 
I)ared  accordingly,  and  recited  the  time  and  place  of  elec- 
tion, and  that  the  questions  to  be  submitted  were: 

"(1)  Shall  a  specific  tax  in  the  sum  of  f3,000  be 
levied  for  the  purpose  of  erecting  a  new  brick  schoolhouse 
in  Subdistrict  No.  2?  (2)  Shall  a  site  be  purchased,  located 
a  quarter  of  a  mile  west  of  the  present  site,  on  which  to 
bnild  a  new  building?" 

The  notice  was  posted  and  the  election  held,  result- 
ing in  the  carrying  of  the  first  proposition  by  a  vote  of  16 
to  1.  The  last  was  lost  by  a  vote  of  10  to  4.  A  resolution 
was  adopted  by  the  board  of  directors  January  29,  1916, 
**that  a  frame  schoolhouse  be  built-  in  Subdistrict  No.  2," 
a  building  committee  was  designated  and  instructed  "to 
draw  up  plans  and  specifications  for  the  schoolhouse.'' 
Later  on,  these  were  submitted  to  the  board,  and  the  con- 
tract let  for  construction  at  a  cost  of  |1,967.  The  restrain- 
ing order  is  sought  on  the  ground  that  the  building  is  to  be 
frame  instead  of  brick.  It  is  stipulated  "that  no  fraud  or 
bad  faith  is  charged  against  plaintiff  or  defendants."  The 
course  of  the  board  of  directors  is  explained  by  the  fact 
that  a  petition  for  the  organization  of  a  consolidated  dis-- 
trict,  including  the  incorporated  town  of  Morrison,  and 
Washington  Township,  bordering  Black  Hawk  Township 
on  the  west,  was  pending,  and  considerable  opposition 
manifested  in  Reinbeck  and  Black  Hawk  Township,  for 
that  it  was  thought  that  some  lands  were  about  to  be  in- 
cluded which  ought  to  be  taken  into  a  consolidated  district 
to  inclnde  Reinbeck  and  B'lack  Hawk  Township,  if  consolida- 
tion of  these  were  to  be  effected,  and  also  by  reason  of  talk 
of  organizing  such   consolidated   school   district,  and   the 
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board  deemed  it  unwise  to  construct  other  buildings  of 
brick  or  otlier  permanent  material  pending  a  settlement  of 
the  question  of  consolidation.  The  situation  illustrates  the 
wisdom  of  our  school  laws.  The  voters  have  the  power  to 
vote  or  decline  to  vote  a  tax  for  the  construction  of  a  school- 
house  (Paragraph  7  of  Section  2749  and  Section  2779  of 
the  Code)  ;  but  the  authority  to  determine  the  plan  and 
the  character  of  the  schoolhouse  to  be  erected  is  conferred 
on  the  board  of  directors,  subject  only  to  the  appro\'al  of 
the  county  superintendent.  The  board  of  directors  was  in 
a  situation  readily  to  meet  the  contingency  here  presented, 
while  the  voters  might  not  act  quickly  enough  to  avoid  prob- 
able consequences.  Moreover,  experience  has  shown  that 
efficiency  in  suc^h  matters  is  better  secured  through  a  small 
body  representing  the  electors,  than  through  the  entire  elec- 
torate. For  this  reason,  as  provided  by  Section  2745  of 
the  Code,  ^'the  affairs  of  each  school  corporation  shall  be 
conducted  bv  a  board  of  directors."  Of  course  this  means 
that  such  affairs  shall  be  carried  on  under  and  as  limited 
bv  statute.  Thereunder,  the  elect<)rs  determine  whether  a 
building  may  be  constructed,  in  passing  on  the  proposition 
as  to  wliethcr  a  tax  to  meet  the  cost  thereof  shall  be  voted; 
but.  having  so  determined,  their  power  is  exhausted,  and 
the  board  onlv  is  authorized  to  sav  what  kind  of  a  build- 
ing  it  shall  be,  providing  only  this  meets  the  approval  of 
the  county  superintendent,  and  in  cost  does  not  exceed  the 
amount  of  the  tax  voted. 

That  the  petition  suggested  that  the  schoolhouse  be  con- 
structed of  brick  merely  indicated  the  preference  of  its 
signers,  but  was  in  no  way  binding  on  the  board,  of  direct- 
ors. The  designation  of  the  new  building  as  being  *T)rick'' 
was  mere  surplusage,  imless  it  was  calculated  to  mislead  the 
voters  and  might  reasonably  bo  found  to  have  induced  them 
to  vote  for  the  tax,  when  otherwise  they  probably  would 
not  have  done  so.    The  board  proi)erly  might  not  submit  to 
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the  voters  what  kind  of  material  should  be  made  use  of  in 
the  construction  of  the  building,  nor  did  the  board  under- 
take to  do  so.  The  president  and  secretary  on  their  own 
motion  inserted  the  word  "brick"  in  their  proposition  to  be 
sabmitted  and  in  the  notice.  Ordinarily  the  material  of 
which  a  schoolhouse  is  to  be  constructed  is  not  a  matter  in 
issue  in  such  elections,  and  electors  are  not  to  be  assumed  to 
misunderstand  the  extent  of  their  powers,  in  the  absence 
of  anything  indicating  to  the  contrary,  or  bad  faith  on  the 
part  of  the  officers.  A  vote  as  to  the  kind  of  material  to 
be  used  or  character  of  building  to  be  erected  was,  at  most, 
advisorj,  and  not  binding  on  the  board  of  directors.  Rodg- 
trs  V,  Independent  School  District  of  Colfax,  100  Iowa  317, 
is  not  inconsistent  with  this  view.  There,  propositions  to 
issue  bonds  not  to  exceed  ?15,000  for  the  construction  of  a 
schoolhouse,  to  be  constructed  on  a  new  site,  were  voted 
down  at  the  first  election,  and  thereafter  the  question  of 
"issuing  bonds  for  f  1,250  to  build  schoolhouse  on  old  site" 
was  submitted  to  the  voters,  and  a  majority  voted  in  the 
affirmative.  About  a  week  thereafter,  the  board  proceeded 
to  purchase  a  new  site  on  which  to  erect  the  building,  though 
there  was  no  monev  in  the  treasurv  other  than  that  derived 
from  the  sale  of  the  bonds,  and  payment  was  made  from  the 
proceeds  of  the  bonds.  Conceding  that  authority  to  pur- 
chase sites  and  locate  schoolhouses  was  vested  in  the  board, 
the  court  nevertheless  held  that,  inasmuch  as  the  bonds  were 
voted  for  the  construction  of  a  building  on  the  old  site, 
none  of  the  proceeds  of  the  bonds  might  be  used  for  pur- 
chasing a  new  site,  and,  as  the  voters  had  previously  de- 
cided against  issuing  bonds  in  connection  with  voting 
against  acquiring  a  new  site,  the  insertion  in  the  proposi- 
tion last  submitted,  after  the  clause  "to  build  schoolhouse," 
of  the  words  "on  old  site,"  was  done  designedly  to  influence 
the  electors  to  vote  favorably  thereon,  and  having  so  done, 
and  the  proposition  having  been  adopted  in  reliance  there- 
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on,  said  board  was  bound  to  construct  on  the  old  site  aH 
proposed.  This  was  no  more  than  exacting  good  faith  on 
the  part  of  the  board  of  directors  in  dealing  with  the  vot- 
ers, and  forbidding  it,  after  purposely  throwing  out  an 
inducement  to  obtain,  and  obtaining  their  favorable  action 
thereby,  to  repudiate  the  inducement,  if  one  which  might 
properly  be  carried  out.  To  hold  otherwise  would  endorse 
the  attempted  perpetration  of  a  fraud  on  the  electorate  by 
the  officers  representing  it. 

The  case  in  its  facts  is  the  converse  of  this.  Here  good 
faith  on  the  part  of  the  directors  is  conceded.  The  insertion 
of  the  kind  of  material  was  not  in  pursuance  of  the  reso- 
lution of  the  board.  For  all  that  appears,  the  voters  were 
not  influenced  thereby  either  way  in  voting.  No  deceit  was 
practiced,  and  the  board  of  directors  was  acting  within  its 
authority  in  constructing  the  frame  building.  Though  the 
statute  impliedly  limits  the  board  to  the  exiKjnditure  of  the 
tax  voted,  whether  that  much  shall  be  expended  is  discre- 
tionary with  the  board. — Affirmed, 

Gaynor^  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


John  A.  Parkinson,  Appellant,  v.  M.  E.  Parkinson's 

Heirs  et  al.,  Appellees. 

BBFOBMATION  OF  INSTBUMENTS:  Proceedings  and  Belief — 
Laches — Knowledge  of  Mistake.  Principle  recognized  that  one 
is  held  to  know  that  which,  with  reasonable  diligence,  and  in  the 
light  of  the  attending  circumstances,  he  might  have  discovered, 
and  that  long-continued  delay  in  moving  for  the  correction  of 
a  mistake  may  act  as  a  bar  to  relief.  So  held  where  plaintiff 
claimed  that  the  name  of  his  wife  was  mistakenly  inserted  in 
a  deed  as  a  Joint  grantee,  but  delayed  action  until  after  the 
deed  had  been  in  his  possession  for  18  years. 
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Appeal  from  Sioux  District  Court, — Wm.  Hutchinson, 

Judge. 

Monday,  February  19,  1917. 

RuiT  in  equity  to  quiet  title  to  lands,  and  in  effect  to 
Teform  a  deed  by  striking  out  the  name  of  a  grantee  therein. 
The  trial  court  refused  relief,  and  the  plaintiff  has  appealed. 
— A  ^firmed, 

R,  H.  Broicn^  for  appellant. 

Pascal  d  Pascal,  for  appellees. 

Evans,  J. — The  defendants  in  the  case 
or  iNsr»i7- "  are  heirs  of  M.  E.  Parkinson-,  the  former 
cfedin^H  and      wife  of  the  plaintiff.    The  plaintiff  and  his 

relief :   laches : 

knowiwige  of      wife  were  married  in  February,  1891,  and 

mistake.  "^ '  ' 

the  wife  died  20  years  later,  in  1911.  In 
July,  1891,  the  plaintiff  and  his  wife  purchased  jointly  a 
quarter  section  of  land,  known  in  the  record  as  the  Ballou 
quarter.  The  business  pertaining  to  such  purchase  was 
done  by  the  plaintiff  himself,  and  the  name  of  the  wife  was 
included  in  the  deed  as  a  joint  grantee.  In  September,  1891, 
another  quarter  section  was  bought  from  one  Iverson,  and 
the  deed  thereto  was  also  taken  in  the  name  of  both  hus- 
l)and  and  wife  as  grantees.  This  is.  known  in  the  record  as 
the  Iverson  quarter,  and  this  deed  is  the  one  involved  in  this 
suit.  It  is  the  contention  of  the  plaintiff  that  the  inclusion 
of  the  name  of  his  wife  as  one  of  the  grantees  was  a  mis- 
take of  the  scrivener  who  drew  the  deed,  and  that  the  plain- 
tiff never  discovered  the  mistake  until  shortly  before  the 
bringing  of  this  suit,  in  the  year  1915.  The  defense  is  a 
general  denial,  and  a  plea  of  the  statute  of  limitations.  It 
is  urged  for  the  appellant  that  the  evidence  of  mistake  is 
undisputed  and  conclusive;  and  likewise,  that  the  mistake 
was  not  discovered  until  1915,  and  that  the  statute  of  lim- 
itations, therefore,  was  not  set  running. 

The  plaintiff  is  confronted  with  many  difficulties  in 
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the  case.  He  was  his  own  principal  witness,  and  his  tes- 
timony was  all  received  subject  to  objection  as  to  his  com- 
petency, under  Section  4604,  Code,  1897.  The  evidence 
of  mistake  on  the  part  of  the  plaintiff  himself  rests  upon 
his  testimony  alone,  corroborated,  however,  to  some  extent 
by  other  testimony.  If  there  is  any  evidence  in  the  record 
of  the  understJinding  of  the  wife  as  to  her  relation  to  such 
title,  or  of  any  mistake  on  her  part  or  ignorance  that  her 
name  was  included,  it  must  be  found  also  in  the  testimony 
of  the  plaintiff.  Subject  to  objection,  the  evidence  of  the 
plaintiff  was  taken  fully,  without  any  apparent  attempt  to 
avoid  the  inhibition  of  the  statute.  Nor  does  appellant's 
brief  separate  for  us  the  competent  from  the  inconlpetent 
evidence,  and  we  are  left  to  pick  it  out  as  best  we  may. 
Disregarding  the  statute  for  the  moment,  and  taking 
the  testimony  of  the  plaintiff  as  it  was  given,  his  claim  is 
that  the  mistake  of  joining  husband  and  wife  as  grantees 
was  made  by  the  scrivener,  and  was  unknown  both  to  him- 
self and  to  his  wife.  Neither  of  them  was  actually  present 
when  the  deed  was  made.  The  plaintiff  was  represented 
in  the  transaction  by  one  Bunting,  who  has  since  died.  The 
deed  was  actually  written  by  one  I)e  Wolf.  He  testifieil 
that  he  put  in  both  names  because  both  names  had  been  in- 
cluded in  the  T^allou  deed.  He  never  knew  that  it  was  a  mis- 
take to  include  both  names  in  the  deed  until  he  was  so  in- 
formed by  the  plaintiff  in  1915.  The  plaintiff  contends 
that  his  wife's  name  was  inserted  as  a  grantee  in  the  Ballou 
transaction  because  she  contributed  to  the  purchase  money; 
that  she  did  not  contribute  any  purchase  money  to  the  Ivep- 
son  transaction;  that  she  had  nothing  to  do  with  it,  and 
never  knew  that  her  name  was  included;  that  the  plaintiff 
exercised  exclusive  control  of  the  land  during  the  entire 
period  of  his  ownership;  that  his  possession  was  open  and 
adverse  to  his  wife;  that  he  never  discovered  the  mistake 
until  1915,  when  he  undertook  to  renew  a  mortgage  upon 
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the  premises.  Treating  all  of  plaintiff's  evidence  as  com- 
petent, be  is  confronted  bv  many  circupistances  which  tend 
to  negative  it,  both  as  to  the  question  of  mistake  and  as 
to  the  question  of  discovery.  It  goes  without  saying  that, 
in  view  of  the  long  ijeriod  of  time  elapse<l  since  the  alleged 
mistake  was  made,  and  the  fact  that  no  question  was  raised 
imtii  after  the  death  of  T  p  wife  and  until  after  the  death 
of  Bunting,  who  had  charge  of  the  transaction,  the  court 
roust  scrutinize  the  testimony  of  the  plaintiff,  and  must 
weigh  it  in  the  Light  of  all  the  circumstances  which  are 
made  to  appear.  The  wife  was  a  person  of  considerable 
property  when  she  married  the  plaintiff.  The  plaintiff  took 
iharge  of  her  property,  and  managed  it  as  lier  agent  during 
their  entire  married  life.  Soaie  sales  were  made  for  her  aud 
rents  collei*ted  annually  on  other  property.  All  of  these 
collections  were  made  by  the  husband.  All  money  of  both 
husband  and  wife  \*^nt  into  one  fund,  out  of  which  fund 
all  ezi)enditures  were  drawn.  There  do  not  appear  to 
have  been  any  separate  accounts  kept  between  them.  At  the 
time  of  their  marriage,  the  plaintiff  was  the  owner  of  f?ev- 
eral  hundred  a(rres  of  laud.  This  had  been  acquired  in  part 
with  monev  borrowed  from  his  father.  After  their  mar- 
riage,  the  wife,  at  the  request  of  her  father-in-law,  joined 
with  hf.r  husband  in  signing  notes  to  him  for  borrowed 
money.  The  Iverson  land  was  purchased  subject  to  encum- 
hrance,  and  required  an  original  investment  of  only  |1,500. 
The  encumbrances,  appear  to  have  been  cleared,  and  a  new 
mortgage  executed  thereon.  It  appears  tlmt,  in  1894,  the 
hnsband  and  wife  negotiated  a  loan  upon  said  land  and  oth- 
er lands  for  fr>,000,  the  husband  and  wife  joining  in  the 
execution  of  both  note  and  mortgage.  In  1000,  a  new  mort- 
gage of  flO,000  was  negotiated  upon  said  premises,  the  hus- 
band and  wife  joining  again  in  both  note  and  mortgage. 
If  we  were  to  assume,  therefore,  that  the  plaintiff  knew 
that  his  wife  was  one  of  the  grantees  in  the  original  deed, 
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jthe  circumstances  here  indicated  would  be  very  suggestive 
in  denial  of  any  claim  of  mistake.  The  effect  of  these  cir- 
cumstances is  avoided  by  the  plaintiff  by  the  claim  that  he 
had  not  discovered  the  fact  that  the  title  to  one  half  the 
land  was  in  his  wife.  On  the  question  of  tlie  discovery  of 
such  fact,  all  that  is  incumbent  upon  the  defendants  is  to 
show  such  facts  and  circumstances  as  ought  to  have  resulted 
in  discovery  by  the  plaintiff.  It  appears  that  Bunting  was 
a  banker,  and  that  the  deed  in  question  was  kept  in  the 
bank  with  other  papers  of  the  plaintiff  for  about  two  years 
after  its  execution.  Thereafter,  it,  with  other  papers,  was 
removed  from  the  bank  by  the  plaintiff  and  kept  by  him  in 
his  own  personal  safe.  Prior  to  this  time,  it  had  been  duly 
filed  for  record  by  the  act  of  Bunting.  Not  only  was  the 
deed  recorded,  whereby  it  gave  notice  to  every  other  per- 
son in  the  world  of  its  actual  contents,  but  the  original 
deed  was  in  the  hands  of  the  plaintiff  himself  for  the  period 
of  18  years  before  his  wife  died.  For  the  purpose  of  show- 
ing knowledge  on  the  part  of  the  plaintiff,  what  more  ef- 
fective thing  could  the  defendants  do  than  to  show  that  the 
deed  was  in  his  hands  for  such  period  of  time?  Further- 
more, abstracts  of  this  land  were  procured  for  the  purpose 
of  the  mortgages  which  have  been  already  referred  to.  Pre- 
sumably, these  abstracts  shoTved  the  true  state  of  the  title. 
At  least  there  is  no  contention  otherwise.  These  abstracts 
w^ere  of  his  ow^n  procurement  and  were  within  his  own  con- 
trol, and  their  contents  were  presumptively  known  to  him. 
In  the  face  of  such  circumstances,  which  are  of  such  a  na- 
ture as  to  be  conclusive  against  alf  the  rest  of  the  world,  we 
do  not  think  it  ought  to  avail  the  plaintiff  as  a  matter  of 
fact  to  say  that  he  alone  of  all  the  world  did  not  know 
tbfse  vital  facts. 

Taking  the  evidence,  therefore,  as  a  whole,  in  all  its 
circumstances,  we  do  not  think  it  can  be  said  that  it  is  of 
that  clear  and  convincing  character  which  would  justify 
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II 
at  this  time  a  correction  of  the  deed  on  the  ground  of  mis- 
take. If,  further,  we  were  to  eliminate  from  the  record  such 
evidoace  of  the  plaintiff  as  is  inhibited  under  Section  4604, 
Code,  1897,  it  would  leave  the  evidence  in  a  still  more  un- 
satisfactory  state. 

We  are  satisfied,  therefore,  that  the  decree  of  the  trial 
court  must  be — Affirmed. 

Gaynoe^  C.  J.,  Ladd  and  Salinger^  JJ.,  concur. 


Anga  BoYDBiiL  Knox  Lbppeh,  Appellant,  v.  Lizzie  S.  Knox, 

Executrix,  et  al.,  Appellees. 

WILLS:  Bestrlctions — ^Illegitimate  Child.  An  illegitimate  child  may 
be  disinherited  by  will  equally  with  a  legitimate  child,  notwith- 
standing  Section  3385,  Code,  1897,  providing  that  an  illegiti- 
mate child  "shall,"  under  named  conditions,  inherit  from  the 
father. 

Appeal  from  Cherokee  District  Court. — ^W.  D.  Boibs^  Judge. 

MondaT;  February  19,  1917. 

Action  of  partition  brought  by  the  plaintiflf,  an  ille- 
gitimate child,  claiming  to  have  inherited  a  child's  interest 
from  her  putative  father,  who  died  testate.  There  was  a 
demurrer  to  her  petition,  which  was  sustained,  and  she  ap- 
peals.— Affirmed. 

Claud  M.  Smith,  for  appellant. 

Heirick  d  Hej^rick,  for  appellees. 

Evans,  J. — The  defendants  in  this  case 
tions' "iii^giti-^  are  the  widow  and  children  of  A.  B.  Knox, 

deceased,  who  died  testate,  leaving  such 
widow  and  children  as  the  sole  beneficiaries  of  his  estate. 
The  petition  of  plaintiff  avers  that  she  is  a  child  of  said  tes- 
tator, begotten  out  of  wedlock,  but  publicly  and  notoriously 
recognized  as  such  by  her  putative  father  during  his  life- 
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time.  Her  petition  also  shows  that  the  testator  disposed 
of  all  his  property  bv  will,  and  that  the  defendants  are  the 
beneficiaries  under  such  will.  Her  contention  here  is  that 
there  was  no  power  in  the  testator  to  so  dispose  of  his  es- 
tate  by  will  as  to  cut  off. her  statutory  right  of  inheritance 
as  i>rovided  by  Section  3»*^85  of  the  Code.  Our  statutory  pro- 
visions (Code,  1897)  pertaining  to  the  right  of  inheritance 
by  illegitimate  children  are  as  follows: 

"Section  3384.  Illegitimate  children  inherit  from  their 
mother,  and  she  from  them. 

*'Se<*tion  3385.  They  shall  inherit  from  the  father  when 
the  paternity'  is  proven  during  his  life,  or  they  have  been 
recognized  by  him  as  his  childi^en ;  but  such  recognition  must 
have  been  general  and  notorious,  or  else  in  writing.  Under 
such  circumstances,  if  the  recognition  has  been  mutual,  the 
father  may  inherit  from  his  illegitimate  children." 

The  appellant  concentrates  the  emphasis  of  Section 
3385  upon  its  second  word^ — "shall.''  The  argument  is  that 
the  right  of  inheritance  Ui  thus  made  mandatory  and  un- 
avoidable. Counsel  concedes,  in  effect,  that  the  proposition 
is  somewhat  startling,  and  that  it  runs  counter  to  the  pre- 
vious thought  of  bench  and  bar.  Code  Section  3270  con- 
fers upon  every  person  of  full  age  and  sound  mind  the  right 
to  dispose  by  will  of  all  of  his  property,  "subject  to  the 
rights  of  homestead  and  exemption  created  by  law,  and  the 
distributive  share  in  his  estate  given  by  law  to  the  surviv- 
ing spouse.'^  This  statute  of  itself  contradicts  the  appel- 
lant's proposition.  In  avoidance  of  this  statute,  however, 
it  is  argued  that  the  right  conferred  upon  an  illegitimate  by 
Section  e3385  is  an  "exemption  created  by  law,"  as  pro- 
vided in  Section  3270.  This  argument  is  too  strained  to 
merit  discussion. 

It  is  further  argued  that  Section  3385  is  a  punitive  stat- 
ute, and  must,  for  that  i^ason,  be  deemed  mandatory;  oth- 
erwise it  would  lose  its  wholly  punitive  character.     That 
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is  to  say,  the  statute  is  intended  to  penalize  the  putative 
father  by  depriving  liim  of  the  right  of  testamentary  dis- 
position of  his  estate,  to  the  extent  of  the  share  of  the  ille- 
gitimate. ^Yhen  it  is  considered  that  the  statute  has  appli- 
cation only  to  the  estate  of  the  father  who  has  publicly 
recognized  his  child,  and  that  it  has  no  application  to  the 
estate  of  the  father  who  has  not  given  such  recognition,  the 
adoption  of  the  appellant's  argument  would  penalize  such 
recognition  of  a  child  by  its  putative  father  and  award  im- 
munity to  the  refusal  of  such  recognition.  The  precise 
question  raised  herein  has  never  been  directly  presented 
to  us  before,  nor  does  it  appear  ever  to  have  been  pre- 
sented to  any  other  appellate  court.  We  are  very  clear  in 
our  minds  that  the  purpose  of  the  statute  was  to  put  the 
illegitimate  child,  when  recognized  by  its  father,  on  equality 
as  to  right  of  inheritance  with  legitimate  children.  The 
right  of  a  parent  to  disinherit  a  legitimate  child  is  unques- 
tioned. The  right  of  an  illegitimate  child  is  not  greater 
than  that  of  the  legitimate. 

In  Milhnrn  v.  Milhnrn,  60  Iowa  411,  the  question  in- 
volved was  whether  the  birth  of  an  illegitimate  child  pub- 
licly recognized  had  the  effect  to  avoid  a  previous  will  of 
the  putative  father.  It  was  held  therein  that  it  did  have 
such  effect,  and,  for  the  same  reason,  that  the  birth  of  a  le- 
gitimate child  would  avoid  the  same.  In  the  discussion  of 
that  case,  it  was  said,  somewhat  in  the  way  of  dictum : 

"For  the  purpose  of  inheritance,  an  illegitimate  child, 
when  recognized  by  its  father,  stands  on  precisely  the  same 
footing  as  if  it  were  legitimate.  If  the  father  dies  intes- 
tate, both  inherit,  and  such  right  can  only  be  cut  off  by  a 
will  of  the  father,  which  is  equally  effectual  as  to  both 
classes  of  children." 

Though  the  foregoing  be  deemed  dictum,  it  expressed 
what  was  in  the  mind  of  this  court  at  that  time,  and  it  ex- 
la'esses  its  present  mind  likewise.     We  think  the  holding 
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of  the  trial  court  was  clearly  right,  and  its  judgment  i 
Affirmed. 

Gaynor,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur* 


\ 


J.  W.  Rhynas,  Appellant,  v.  J.  H.  Kbck.  Appellee. 

SALES:     Warranties — ^Zmplled  Warranty— Quality,  Fitness  or  Con* 

1  dition — ^Latent  Disease  in  Animals.  There  is  no  implied  war- 
ranty,  in  an  executed  contract  of  sale,  against  the  existence 
of  latent  and  jion-discoverable  disease  in  animals  sold  for  human 
consumption,  even  though  the  vendee  pays  a  "sound"  price 
therefor. 

SALES:    Warranties — Implied  Warranties — ^Principles.     On  the  sub- 

2  Ject  of  implied  warranties,  the  following  principles  are  recog- 
nized: 

1.  Acceptance,  delivery  and  payment  do  not  operate  as  a 
waiver  of  an  implied  warranty. 

2.  There  is  no  implied  warranty  of  soundness  when  unsound- 
ness is  hidden,  is  difficult  to  discover,  and  is  unknown  to  the 
vendor. 

3.  A  vendee  who  might  have  inspected  and  did  not  may  not 
complain  when  such  inspection  would  have  revealed  the  defect. 

4.  Lack  of  opportunity  to  inspect,  or  "failure  to  inspect  when 
opportunity  is  presented,  is  immaterial  when  such  inspection 
would  not  have  revealed  the  defect. 

5.  No  implied  warranty  goes  beyond  the  time  of  delivery. 

6.  The  weight  of  authority  is  against  the  doctrine  of  the  civil 
law  that  "A  sound  price  warrants  a  sound  commodity." 

EVIDENCE:      Judicial   Notice— Method   of    Shipping   Stock.     The 

3  courts  will  take  judicial  notice  that,  in  many  instances,  ani- 
mals purchased  of  one  person  are,  in  shipping,  intermingled 
with  stock  bought  of  other  persons. 

EVIDENCE:     Judicial  Notice— "Sound  Price."      Courts    will    not 

4  take  judicial  notice  of  what  constitutes  a  "sound"  price  for 
hogs,  especially  in  a  given  locality  and  on  a  given  day. 

SALES:      Operation   and   Effect — Executed    Sales   and   Passing    of 

5  Title.  An  agreement  by  a  vendor  to  sell  and  by  vendee  to  buy 
28  existing  hogs,  averaging  about  120  pounds,  and  at  a  stated 
price,  is  a  completed — an  executed — sale. 

SALES:     Nature  of  Contract — Executed  or  Executory — Conditions. 

6  Whether  a  contract  of  sale  is  executed  or  executory  depends 
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fundamentally  on  the  intent  of  the  parties.  If  parties  actually 
intend  to  fully  execute  the  contract,  Buch  intent  controls,  even 
though  "something  remains  to  be  done/'  viz.,  delivery. 

Appeal  from  Van  Buren  District  Court. — D.  M.  Anderson, 

Judge. 

Monday,  February  19,  1917. 

The  petition  declares  that  damages  are  due  because, 
upon  the  matters  alleged,  defendant  should  be  charged  with 
and  to  have  breached  an  implied  warranty  that  hogs  sold 
by  him  were  fit  for  the  use  he  knew  plaintiff  would  put 
them  to.  From  sustaining  a  demurrer  to  this  petition,  plain- 
tiff appeals. — lAffirmed. 

Starr  d  Jordan,  for  appellant. 

Work  d  Irish,  for  appellee. 

Salinger,  J. — I.    The  second  count  of  a 

^'  fiei^*^impHe?°"  secoud  amendment  to  petition  to  which  de- 
warranty:  qunl-  .    .       1    J.     1  11. 
ity,  fitness  or      murrer  was  sustained  discloses  this : 

tent  disease  in  On  the  26th  of  September,  1913,  defend - 

animals. 

ant  contracted  with  plaintiff  to  sell  and  de- 
liver to  plaintiff,  at  Stockport,  28  head  of  hogs,  to  average 
about  120  pounds.  The  price  was  agreed  to,  and  the  hogs 
were  to  be  weighed,  paid  for  and  delivered.  Plaintiff  did 
not  see  the  hogs,  and  had  no  opportunity  to  sec  and  examine 
same  before  delivery.  At  the  time  of  the  delivery,  he  had 
no  opportunity  to  examine  to  ascertain  if  the  hogs  were 
diseased,  and  when  they  were  weighed  and  turned  into  the 
stock  pens,  there  was  nothing  about  their  appearance  to  in- 
dicate, "on  the  slight  examination  that  was  or  could  be 
made  of  them  at  that  time,''  that  they  were  diseased. 

There  are  allegations,  in  effect,  that  defendant  knew 
that  plaintiff  was  buying  the  hogs  for  human  consumption, 
and  to  be  shipped  to  a  named  packing  house  at  Ottumwa, 
Iowa,  there  to  be  slaughtered  and  prepared  for  meat  for 
such  consumption. 
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It  is  true  that,  in  the  first  count  of  the  first  amended 
and  substituted  petition,  there  is  an  allegation  that  plain- 
tiff was  not  aware  the  hogs  were  infected  with  the  germs  of 
hoc:  cholera.  But  we  do  not  find  such  an  allegation  in  any 
Count  2,  including  the  original  one  to  which  another  de- 
murrer was  sustained,  a  ruling  not  complained  of  on  this 
appeal. 

There  are  allegations,  in  the  nature  of  legal  concln- 
sions,  that  defendant,  by  selling  the  hogs  with  knowledge 
of  what  plaintifi'  intended  to  do  with  them,  imx)liedly  war- 
ranted the  hogs  to  be  reasonably  fit  for  the  inirpose  for 
which  he  knew  plaintiff  was  buying  them;  and  that  there 
was  a  breach  of  warranty  at  the  time  of  the  sale  to  plain - 
lifT,  in  that  the  hogs  were  not  reasonably  fit  for  such  pur- 
pose, on  account  of  having  a  contagious  disease;  all  to  his 
damage,  by  being  compelled  to  sell  the  same  for  less  than 
he  would  have  obtained  had  they  been  free  from  such  dis- 
ease. 

It  may  be  said  now,  for  whatever  bearing  it  has  on  the 
ultimate  decision,  that,  on  the  trial  u]»on  Count  1,  the  jury 
found  specially  that  defendant  did  not  know,  when  he  sohl 
the  liogs,  that  they  were  infected  with  a  (»ontagious  disease. 

The  demurrer  asserts:  (1)  There  was  no  implied  war- 
ranty against  any  disease  in  hogs,  n\uch  less  one  against  la- 
tent disease;  (2)  there  is  no  allegaticm  that  defendant  had 
knowledge  of  any  disease;  (^\)  there  is  no  allegation  that 
the  contract  of  the  sale  was  an  executory  conjtract.  This 
demurrer  was  sustained;  hence  this  appeal. 

In  argument,  we  are  told  that  the  error  complained  of 
is  holding  that  there  was  no  implied  warranty  of  the  con- 
dition of  the  hogs  that  they  were  free  from  disease  and  fit 
for  the  purposes  for  which  defendant  knew  plaintiff  was 
buying  them;  that  the  sole  question  presented  by  the  appeal 
is  whether,  in  the  absence  of  inspection  on  part  of  the 
buyer,  there  was  an  implied  warranty  that  the  hogs  were 
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free  from  latent  defects  that  would  render  them  unfit  for 
the  purpose  for  which  defendant  knew  plaintiff  was  buy- 
ing them. 

II.     It  is  urged  that,  if  we  hold  here 
2.  satjss   warraii-   was  no  implied  warranty,  it  must  be  on  the 

ilea  :   implied  ^ 

principles?"  theorv  that  acceptance  and  payment  oper- 
ated to  waive  an  implied  warranty.  And  it 
is  rightly  claimed  that  Bahcock  v.  Trke,  18  111.  420,  Check* 
roictT  V.  Bradley,  105  Iowa  537,  at  547,  hold  that  accept- 
ance and  delivery  do  not  constitute  such  waiver.  Our  own 
investigation  has  found  cases  in  Georgia,  Maine,  Massachu- 
setts, Missouri,  North  Carolina  and  elsewhere,  to  the 
like  effect.  ,We  may  add  that  such  is  the  holding  also  of 
Kohl  V.  Lindley,  39  111.  195.  Using  these  before  it  is  found 
that  there  was  an  implied  warranty  is  a  begging  of  the  ques- 
tion. That  certain  things  do  or  do  not  opera|:e  to  waive  a 
warranty  does  not  prove  that  one  existed. 

III.  It  is  part  of  the  rule,  rather  than  an  exception  to 
it,  that  there  is  no  implied  warranty  of  quality  if  the  goods 
may  be  inspected  by  the  buyer,  and  the  demurrer  admits 
the  hogs  did  not  api)ear  to  be  diseased  "on  the  slight  exam- 
ination that  was  or  could  be  made."  The  cases  do  attach 
importance  to  lack  of  opportunity  to  inspect — upon  which, 
and  upon  the  inadequacy  of  such  inspection  as  wjis  or  could 
be  made,  appellant  argues  that,  even  under  the  general  rule, 
an  implied  warranty  of  fitness  and  merchantability  arises. 
If  that  be  sound,  the  rule  that  there  is  ordinarily  no  such 
warranty  as  to  latent  defects  would  be  operative  only  under 
conditions  which  never  exist.  The  rule  is,  in  effect,  that 
there  is  no  implied  warranty  of  soundness  where  unsound- 
ness is  hidden,  is  unknown  to  the  seller,  and  difficult  to  dis- 
cover. The  rule  exists  hccaune  the  discovery  is  difficult. 
Appellant's  construction  of  it  is  that  it  does  not  operate 
ichen  discovery  is  difficult.  We  think  the  element  of  oppor- 
tnnity  to  inspect  amounts  to  just  this:    If  there  be  oppor- 
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tuDity  to  make  an  inspection  which,  if  made,  will  discover 
defects,  and  none  is  made,  the  buyer  may  not  complain.  If 
the  seller  prevents,  he  warrants  against  what  was  not  dis- 
covered. If  inspection  would  have  been  ineffective,  though 
made;  lack  of  opportunity  or  failure  to  make  it  is  not  ma- 
terial. Hyatt  v.  Boyle,  (Md.)  25  Am.  Dec.  276,  is  illumina- 
tive. It  holds  that  failure  to  inspect  is  material  only  where 
inspection  is  not  made,  say,  when  a  sale  is  made  before  the 
goods  have  arrived. 

Related  is  the  argument  that,  if  a  warranty  be  not  inoi- 
plied  in  the  case  at  bar,  the  buyer  will  or  may  suffer  great 
hardship.  That  is  to  say,  a  general  buyer  of  live  stock 
can  hardly  find  time  or  adequate  opportunity,  even  if  he  had 
the  skill,  to  make  such  examination,  either  at  the  time  of 
buying  or  before  accepting  and  paying,  as  would  develop 
that  latent  disease  was  present.  It  is  a  ready  answer  that 
the  owners  of  stock  must  sell  to  someone,  and  that,  if  buy- 
ers came  to  an  understanding  that  they  would  not  buy  live 
stock  likely  to  have  latent  diseases  unless  the  seller  gave 
express  warranty,  the  question  we  now  have  would  cease 
to  be  a  possible  one.  If  this  be  a  cogent  argument  for  the 
appellant,  something  can  be  said  on  the  hardship  to  the 
seller.  When  and  just  before  the  seller  here  sold  or  de- 
livered, no  inspection  on  his  part  would  in  reason  have  de- 
veloped that  latent  hog  cholera  was  present;  and  he  has  no 
way  of  showing  whether  it  was  then  present  or  not.  He  de- 
livered 28  head.  The  bujer  took  control  and  shipped  them, 
and  it  transpired  that,  out  of  the  28,  but  21  developed  the 
disease. 

We  may  take  judicial  notice  that,  in 

molhwi^^of  Bhip-  ™^°y   cases,   hogs   bought   from  one  seller 

ping  8tock.  would,  for  the  purpose  of  being  shipped  to 

the  packing  house,  be  by  the  buyer  put  into  cars  with  those 

jjurchased  of  other  sellers.     And  tliat  only  a  part  of  those 

isold  here  developed  the  disease  tends  to  indicate  either  the 
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remarkable  theory  that  only  21  out  of  28  hogs  kept  together 
on  one  farm  had  the  disease  latently^  or  that  the  hogs  sold 
were  separated,  and  part  shipped  with  others  that  were  in 
condition  to  communicate  the  disease.  There  is  no  way 
appellee  can  demonstrate  which  is  the  fact,  if,  indeed,  there 
is  any  way  of  doing  so.  And  the  theory  of  the  appellant 
would  put  the  seller  in  the  position  of  turning  over  property 
apparently  sound,  having  the  buyer  handle  it  in  his  own 
way,  innocently  mix  it  with  diseased  animals,  and  then  as- 
sert, when  it  later  develops  that  part  of  the  hogs  sold  have 
cholera,  that  the  seller  must  pay  him  his  loss. 

It  is  said  that,  as  this  was  latent  disease,  appellant 
could  not  discover  it  by  ordinary  inspection.  The  same 
difficulty  confronts  the  seller.  And  it  has  been  held  as  to 
flour,  concerning  which  it  could  not  be  shown  by  an  iur 
spection  that  it  was  of  grown  wheat,  the  fact  that  it  is  diffi- 
cult to  ascertain  this  upon  inspection  does  not  make  it  re- 
sult that  there  is  a  warranty  by  implication  (Hart  v. 
Wright,  17  Wend.  [N.  Y.]  267) ;  and  somewhat  bearing 
upon  the  same  thought  is  Salisbury  v.  Stainer,  19  Wend. 
(N.  Y-)  159.  And  this  part  of  the  controversy  is,  in  a  sense, 
within  the  rule  that  no  warranty  goes  beyond  the  time  of 
delivery,  and  no  implied  warranty  is  that  the  perishable 
property  sold  will  continue  sound  for  a  definite  period,  or 
any  period  after  delivery.  See  Bull  v.  Rohison,  10  Exch. 
(1854)  342;  Cushman  v.  Holyoke,  34  Me.  289;  Mann  v.  Ever- 
sidn,  32  Ind.  355 ;  Leopold  v.  Van  Kirk,  27  Wis.  152. 

IV.  Cases  too  numerous  to  cite  declare  this  to  be  the 
rule  applicable  to  this  case:  If  goods  which  are  the  sub- 
ject of  sale  are  in  existence  and  may  be  inspected  by  the 
buyer,  and  there  is  no  fraud  on  part  of  the  seller,  the  max- 
im "caveat  emptor'^  applies,  even  though  the  defects  are  la- 
tent and  not  discoverable  upon  examination.  We  say,  iu 
McCluVtg  V.  Kelley,  21  Iowa  508,  that,  a£  to  a  completed 
contract : 
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ranty  that  an  article  sold  with  a  specific  description  meets 
such  description.  For  illustration :  Where  vitriol  was  sold 
as  being  "Blue  vitriol,  sound  and  in  good  order"  {Hatokins 
V.  Pemherton,  51  N.  Y.  198) ;  a  description,  "No  2,  white 
mixed  corn  bulk''  {Miller  v.  Moore  [Ga.],  10  S.  E.  360). 
Many  cases  so  hold  as  to  specific  descriptions  made  in  ex- 
ecutory sales.  They  do  not  control  here,  unless  we  shall  find 
when  we  reach  that  point  that  the  sale  here  is  executory. 
If  we  shall  so  find,  these  cases  are  not  material,  because  the 
warranty  which  plaintiff  asserts  exists  on  executory  sales, 
whether  there  be  or  be  not  a  specific  description. 

4-c 

It  was  the  rule  of  the  civil  law  that  paying  of  a  sound 
price  raises  an  implied  warranty  that  the  article  sold  is 
what  it  appears  to  be,  sound  and  of  a  merchantable  quality ; 
that  "a  sound  price  warrants  a  sound  commodity,"  the 
seller  taking  the  risk  of  all  defects  which  are  not  disclosed 
at  the  time  of  the  sale.  Before  Lord  Mansfield's  time,  this 
was  understood  to  be  the  rule  of  the  common  law  also.  But 
ever  since  his  opinion  in  1778,  in  Stuart  v.  Wilkins,  1  Doug. 
17,  20,  the  rule  therein  laid  down  that  the  vendor  was  not 
responsible  for  any  defects  unless  he  was  guilty  of  fraud, 
or  had  given  an  express  warranty,  has  been  accepted  as  the 
rule  of  the  common  law.  See  Kohl  v.  Lindley,  39  111.  202. 
And  it  is  said  now  to  be  "the  general  rule  that  in  a  sale 
of  goods,  although  for  a  fair  price,  there  is  no  implied  war- 
ranty of  quality  or  soundness,  or  that  the  mass  of  goods 
is  of  uniform  quality  throughout,  the  law  presuming  that  a 
buyer  who  fails  to  exact  an  express  warranty  relies  on  his 
own  judgment."  See  35  Cyc.  397.  The  text  is  supported 
by  numerous  cases  in  Alabama,  Connecticut,  Illinois,  Indi- 
ana, Kentucky,  Maryland,  Massachusetts,  Missouri,  New 
Jersey,  New  York,  North  Carolina,  Ohio,  Pennsylvania, 
Rhode  Island,  Texas,  Vermont,  Virginia,  and  in  the  Unit^ 
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States  Supreme  Court.    Only  decisions  In  the  state  of  South 
Carolina  seem  to  run  counter. 

The  sound  price  doctrine  has  been  quite  generally  dis- 
credited. West  V.  Cunningham,  9  Port.  (Ala.)  104,  108  (33 
Am.  Dec.  300) ;  Dean  v.  Mason,  4  Conn.  428;  Court  v.  Sny- 
der, (Ind.)  28  N.  E.  718;  Johnston  v.  Cope,  3  Har.  &  J. 
(Md.)  89  (5  Am.  Dec.  423) ;  Mixer  v.  Cohurn,  52  Mass.  559; 
Beninger  v.  Corwin,  24  N.  J.  L.  257;  Eolden  v.  Dakin,  4 
Johns.  (N.  Y.)  421 ;  Weimer  v.  Clement,  37  Pa.  St.  147;  King 
r.  Quidnick,  14  R.  I.  131 ;  McKinney  v.  Fort,  10  Tex.  220 ; 
Mason  v.  Chappell,  15  Gratt.  (Va.)  572. 

Though  there  are  strong  intimations  in  some  of  the  de- 
cided cases  to  the  coujtrary,  we  think  the  great  weight  of  au- 
thority is  against  said  maxim  of  the  civil  law.  See  Moore 
V.  Roger,  (Kansas  City  Court  of  Appeals)  87  S.  W.  603; 
Lindsay  v.  Davis,  30  Mo.  406,  409. 

The  nearest  we  have  ever  come  to  speaking  to  the  point 
is  in  the  early  case  of  Johnson  v.  Barney,  1  Iowa  531, 
which  seems  not  to  have  since  been  touched  or  referred  to, 
and  which  holds  that,  where  discount  is  more  than  the 
usual  exchange  for  currency,  this  is  proper  evidence  to  be 
considered  by  the  jury  as  tending  to  show  that  defendants 
bought  bank  bills  at  their  own  risk.  The  most  this  case  does 
is  to  make  it  a  circumstance  that  a  thing  is  bought  at  a 
suspiciously  cheap  price.  It  is  not  authority  for  holding 
that  there  is  an  implied  warranty  of  merchantability  if  less 
than  a  sound  price  be  paid ;  and  if  it  so  ruled,  it  is  against 
the  overwhelming  weight  of  authority  at  the  time  when 
decided,  and  now. 

It  is  proper  to  add  that  it  is,  at  the 
4.  btidbncb  :  judi-  least,  very  doubtful  whether  there  is  any 

clfll  notice  * 

"soond  price."    allegation,  and,  therefore,  an  admission  by 

demurrer,  that  a  sound  price  was  paid.  It 
IB  alleged  what  price  was  paid.  But  we  do  not  take  judi- 
cial notice  of  what  constitutes  a  sound  price  for  hogs.    In 


1 
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no  view  could  we  take  judicial  notice  of  what  was  a  sound 
price  for  hogs  sold  in  a  particular  locality  on  a  given  aaj. 

V.     In  the  last  analysis,  appellant  is 

5.  salbs  :  opera-     driven  to  Claim  that  the  sale  at  bar  was  ex- 

execuled  «ai^  *  ecutory  ouly.    If  that  be  so,  there  is  the  im- 

and  passing  of...  ,  ,.,,,  ,,, 

title.  plied  warranty  upon  which  he  has  declared. 

Most  of  his  citations  and  what  these  have  led  us  to,  deal 
with  that  class  of  sale,  or  with  contracts  to  sell.  And  all 
.  they  hold  rests  upon  this  fact.  And  he  says  that  "this  was 
an  executory  sale  without  question,  though  appellee  con- 
tended below  that  it  was  not.  Their  contention  there  was 
that,  when  the  hogs  were  delivered,  it  became  an  executed 
sale/' 

Was  it  an  executorv  sale?    On  whether 
^'  of^*rontr"ct"'^ex-  this  was  an  executed  or  an  executory  sale, 

eciited  or  ex-  ,  ,  ^        .  .  ..'     x» 

ecutory:  condi-    wc   have  made  an  extensive  investigation, 

and  find  that  whether  a  sale  is  one  or  tlic 
other  is  usually  determined  bv  the  intent,  as  evolved  from 
all  the  attending  and  surrounding  circumstances;  that  that 
intent,  once  legitimately  arrived  at,  is  controlling,  though 
there  be  circumstances  which  are  often  found  to  be  pres- 
ent in  both  executory  contracts  to  sell  and  executed  sales. 
It  is,  however,  true,  as  held  in  Senipel  v.  Northern^  Hard- 
wood  Lbr.  Co.,  142  Iowa  586,  and  Buskirk  v.  Peck,  (W.  Va.) 
50  S.  E.  432,  that  the  intention  may  be  so  plainly  displayed 
as  that  whether  there  be  an  executed  sale  or  merely  a  con- 
tract  to  sell  becomes  a  question  of  law. 

Thus  it  has  been  held  that,  while  it  may  be  a  circum- 
stance of  great  weight  whether  or  not  something  is  yet 
to  be  done  which  is  of  such  character  as  to  indicate  that  its 
doing  is  a  condition  precedent  to  change  of  title,  yet  the 
fact  that  there  are  certain  things  to  be  done  may  not  be  con- 
trolling. See  Welch  v.  ASf/>tc«,  103  Iowa  389;  Hatch  v,  Staur 
dard  Oil  Co.,  100  U.  S.  124;  United  States  v.  Woodruff  (The 
Elgee  Cotton  Cases),  22  Wall.  (U.  S.)  180;  O'Keefe  v.  Eel- 
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logg,  15  III.  e347,  at  352;  Kohl  v.  Lindley.  39  111.  195;  Priest 
V.  Hodges,  (Ark.)  118  S.  W.  253;  Fagan  v.  Faulkner,  5 
Ark.  161,  and  Chamhlee  v.  MrKenzic,  31  Ark.  155.  In  them 
is  found,  taking  them  all  together,  quite  an  exposition  of 
when  the  fact  that  something  is  still  to  he  done  is  or  is  not 
probative  of  sale  or  contract  to  sell,  respectively.  See  also 
Barber  v.  Andrews,  (R.  I.)  69  Atl.  l!  In  this  last,  the  dis- 
tinction is  drawn  that  an  executorv  sale  convevs  merelv  a 

ft-  ft'  c- 

chose  in  action,  while  the  other  involves  a  chose  in  posses- 
sion. And  in  Forcheinwr  v.  Hteuart,  65  Iowa  593,  599,  it 
is  said  that  the  contract  becomes  "an  executed  sale  upon  de- 
livery." In  view  of  all  that  the  case  involves,  we  take  this 
to  be  a  holding  that,  under  the  conditions  there  present,  de- 
liverv  does  create  an  executed  sale.     It  can  hardlv  mean 

ft*  ft 

inure  than  is  held  in  Hempel  v.  Xorthern  Hardwood  Lhr. 
Co.,  142  Iowa,  at  591,  which  is  that,  while  ordinarily  actual 
delivery  is  essential,  this  is  not  a  universal  i^quisite  to  a 
completed  sale.  The  same  is  held  in  Lester  v.  East,  49  Ind. 
im,  and  Kohl  i\  Lindley,  39  111.  195, 

f^empel  v.  Northern  Hardware  Lhr.  Co.,  142  Iowa,  at 
591,  lays  great  stress  upon  its  being  a  test  that  to  make  an 
executed  sale  the  specific  goods  or  proj)erty  must  be  defi- 
nitely ascertained  and  agreed  upon;  and  it  is  said  that,  if 
this  much  is  done,  other  things,  even  quantity,  may  be  left 
to  subsequent  ascertainment,  without  making  the  transac- 
tion less  than  a  completed  sale.  The  case  also  says  that, 
where  the  subject  of  sale  is  ready  for  delivery,  the  title  may 
pass  when  that  is  the  obvious  intention,  though  the  quantity 
is  yet  to  be  determined  as  a  basis  for  computing  the  price. 

Cases  utterly  too  numerous  to  mention,  and  collected 
in  Note  10  to  Barber  i?.  Andrews,  page  15  of  26  L.  R.  A. 
(N  S.),  declare  it  is  essential  to  an  executed  sale  that  the 
thing  sold  be  identified,  and, that  a  contract  of  purchase 
and  sale  is  executory  as  long  as  anything  still  remains  to 
be  done  to  identify  the  particular  property  which  is  the 
subject  of  such  contract. 
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The  test  in  United  States  i\  Woodruff  (The  Elgee  Cot- 
ton Cases),  22  Wall.  (U.  S.)  180,  is  that  when,  by  the  agree- 
ment, the  vendor  is  to  do  anything  to  the  goods  for  the 
purpose  of  putting  them  into  that  state  in  which  the  pur- 
chaser is  bound  to  accept  them,  or,  as  it  is  sometimes  word- 
ed, into  a  deliverable  gtale,  the  performance  of  those  things 
shall,  in  the  absence  of  circumstances  indicating  a  contrary 
intention,  be  taken  to  be  a  condition  precedent  to  the  vest- 
ing of  the  property.  And  in  Hatch  v.  Standard  Oil  Co.,  100 
TJ.  S.  124,  that  a  contract  is  deemed  a  bargain  and  sale  when 
by  its  terms  the  property  sold  passes  immediately  from 
seller  to  buyer,  and  it  is  executory  when  the  property  in  the 
state  sold  is  to  remain  for  a  time  in  the  seller,  and  to  pass  to 
the  buyer  only  at  a  future  time  or  on  conditions  inconsist- 
ent with  its  immediate  transfer. 

It  comes  to  this:  In  essence,  the  distinction  between 
the  two  rests  on  the  thought  that  there  is  to  be  done  or 
may  happen  in  the  time  between  sale  and  delivery  what  va- 
ries the  goods  sold  from  those  delivered,  or  causes  them  to 
be  other  than  what  was  negotiated  fori  This  excludes  the 
theory  that  mere  lapse  of  time  between  sale  and  delivery 
negatives  a  completed  sale.  The  tests  discussed  are  means 
of  making  the  supreme  test:  What  did  the  parties  intend? 
When  some  things  are  yet  to  be  done,  it  may  be  held,  as  mat- 
ter of  law,  that  title  was  not  intended  to  pass  presently. 
Though  things  other  than  those  remain  undone,  it  may  bo 
matter  of  law  that  title  has  passed  notwithstanding.  We 
are  of  opinion  that  here  nothing  remained  to  be  done  the 
postponing  of  which  delays  the  change  of  title. 

This  plaintiff  bought  28  head  of  hogs.  It  does  not  ap- 
pear whether  this  was  all  or  but  a  part  of  what  hogs  the 
seller  had.  The  only  attempt  to  specify  was  that  there 
should  be  that  number,  and  that  they  should  have  a  certain 
average  weight.  There  is  no  claim  that  they  failed  of  thus 
averaging.     There  was  nothing  to  ascertain.     A  definite 
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thing  was  covered  -by  the  n^otiations.  The  price  was  set- 
tled. There  were  no  words  of  description,  beyond  the  fact 
that  hogs  were  being  sold,  how  many,  and  their  average 
weight.  Now  it  is  true  that  physical  delivery  at  Stockport 
was  not  made  on  the  instant  the  negotiations  were  con- 
cluded. But  nothing  other  than  payment  upon  weighing 
and  a  physical  change  of  location  was  left  to  be  done.  What 
process  of  selection  was  left  to  the  seller — what  existed  to 
defer  an  executed  sale — until  the  goods  got  to  the  depot 
and  were  weighed  and  paid  for?  Why  was  there  not  an 
executed  sale  as  much  before  that  as  at  the  time  of  physical 
delivery  and  weighing  and  payment?  If,  between  the  time 
the  negotiations  were  closed  and  this  taking  to  Stockport, 
there  was  nothing  but  an  unexecuted  contract  to  sell,  it 
must  be  because  of  the  few  hours  that  intervened  between 
the  closing  of  the  proposal  to  sell  and  acceptance  thereof, 
and  the  physical  placing  of  the  property  under  the  control 
of  the  buyer,  and  we  have  seen  that  naked  lapse  of  time 
before  actual  delivery  is  not  at  all  controlling. 

If  these  conditions  made  a  mere  contract  to  sell,  op  a 
mere  executory  sale,  innumerable  transactions  which  are 
universally  deemed  a  completed  sale  are  for  a  time  a  mere 
executory  contract  to  sell.  This  means  that  there  is  no 
foundation  upon  which  to  build  the  well-marked  distinction 
between  the  two;  for  on  that  reasoning  every  transaction 
which  ends  in  a  buying  would  for  some  time  be  no  more 
than  an  executory  contract  to  sell.  Every  transaction  that . 
involves  buying  and  selling  would  be  for  a  time  subject  to 
all  the  rules  that  govern  most  executory  contracts  to  sell. 
On  that  reasoning,  if  this  buyer  had  gone  upon  the  farm  of 
the  seller,  looked  at  one  hog,  asked  its  price,  agreed  to  the 
price,  and  said  that  he  would  buy,  should  that  hc^  escape 
and  pursuit  be  made  for  the  purpose  of  delivering  it  to  the 
purchaser,  which  consumed  two  or  three  hours,  during  that 
time  there  would  be  nothing  but  an  executory  agreement 
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for  purchase  and  sale.  And  if  it  were  found  the  buyer  had 
a  large  profit,  an  attachment  by  a  creditor  of  the  seller, 
levied  just  when  the  hog  was  caught,  and  before  it  waa 
physically  turned  over,  would  take  the  title,  and  with  it 
the  i)rofit  from  the  buyer.  If  the  seller  had  been  asked  by 
the  asses.Kor  just  before  delivery  how  many  hogs  he  owned, 
would  he  have  listed  these  28?  If  the  buyer  had  been  asked 
just  before  delivery  how  many  hogs  owned  by  him  would 
be  shipped  by  him  that  day,  would  he  have  excluded  these 
2.^? 

We  are  of  opinion  that,  as  matter  of  law,  the  sale  here 
was  not  one  on  which  the  warranty  asserted  is  raised  by 
implication.  Wherefore,  the  judgment  below  must  be — 
Affirmed, 

Gaynor^  C.  J.,  Lapd  and  Evans,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  H.  A.  Chambers.  Appellant, 

APPEAL  AND  ERBOB:     Dedsimu  Beviewable — Order  Orerniliiis 

1  Motion  for  I>irect6d  Verdict — Failuie  to  Renew.  Failure  to 
renew,  at  the  close  of  aU  the  evidence,  a  former  motion  for  a 
directed  verdict,  made  at  the  close  of  plaintiffs  evidence  and 
overruled,  works  a  waiver  of  said  latter  ruling,  but  not  a  waiver 
of  the  right  to  insist  that  the  verdict  (a)  is  without  support 
in  the  evidence,  and  (b)  is  the  result  of  passion  and  prejudice. 

FALSE  FBETEN8E8:     Elements  of  OfCense— AUowance  of  daim 

2  by  County — Effect.  One  who,  having  authority  from  the  board  of 
supervisors  to  employ  certain  employees  on  behalf  of  the  county, 
fraudulently  and  by  false  pretenses  induces  the  board  to  reim- 
burse him  in  an  amount  in  excess  of  what  he  had  paid  or  obli- 
gated himself  to  pay  said  employees,  may  not  successfully 
claim  that  his  fraud  was  neutralized  by  the  fact  that  said 
board,  exercising  their  sole  power  to  fix  the  compensation  of 
unsalaried  employees,  allowed  said  claim. 

FALSE  PBETENSES:     Nature  of  Pretenses — Opinions — What  One 

3  Has  Paid  Another.  A  representation  to  a  board  of  supervisors, 
made  for  the  ostensible  purpose  of  obtaining  reimbursement, 
that  the  one  so  representing  had  paid  a  stated  sum  of  money 
to  a  stated  employee  of  the  county  for  the  performance  of  a 
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stated  county  purpose*  is  a  representation  of  a  supposed  fact, 
and  the  basis  of  a  charge  of  false  pretenses. 
OBIMIKAL  IiAW:     Trial — ^Pro^Tince    of   Court    and    Jury — ^Pimlsh- 

4  ment.  The  court  may  properly  enlighten  the  Jury,  in  a  pros- 
ecution for  false  pretenses,  as  to  maximum  punishment  pro- 
Tided  for  the  offense,  and,  with  equal  propriety,  may  tell  them 
that  they  have  nothing  to  do  with  the  extent  of  punishment 

CBIMINAL  LAW:  Instructions — Requisites  and  Sufficiency — Reciting 

5  Charge.  An  instruction  which  Is  a  mere  recital  of  what  the 
indictment  charges  is  not  erroneous  because  the  court  does  not 
in  the  same  breath  inform  the  jury  as  to  the  elements  of  the 
offense. 

CBIMINAL  LAW:    Appeal  and  Error — Beservation  of  Grounds.    An 

6  objection  to  an  instruction  not  made  in  the  trial  court  will 
not  be  considered  on  appeal. 

CBIMIKAL  LAW:     Appeal   and  Error — Inviting   Error— Estoppel. 

7  One  may  not  voluntarily  inject  an  issue  into  the  trial  in  the 
lower  court.  Introduce  testimony  thereon,  and  ask  instruction 
with  reference  thereto,  and  then  on  appeal  assert  that  the  issue 
was  immaterial  and  prejudicial  to  him,  and  that  there  was 
error  in  allowing  his  antagonist  to  introduce  testimony  on  said 
issue. 

FALSE  PBETENflES:  Intent— Eule  of  Evidence— Befusal  to  In- 
8, 14  instruct.  Any  testimony  is  admissible  on  the  trial  of  a  charge 
of  false  pretense,  to  prove  or  disprove  the  specific  intent  to 
defraud,  so  long  as  it  singljes  out  in  the  proof  something  wfiich 
establishes  or  negatives  the  existence  of  such  intent,  and,  on  re- 
quest, the  court  must  specifically  instruct  as  to  the  effect  there- 
of.    Held  error  to  reject  certain  offered  testimony. 

PRINCIPLE  APPLIED:  Defendant,  a  county  highway  en- 
gineer, appears  to  have  been  authorized  in  some  manner  by  the 
board  of  supervisors  to  employ  and  pay  assistants.  He  was 
indicted  for  false  pretenses,  in  that  he  had  presented  a  claim 
to  the  board  of  supervisors  and  had  induced  its  allowance  and 
payment  to  him  by  falsely  representing,  with  .intent  to  defraud, 
that  he  had  paid  a  stated  amount  to  said  assistants,  when,  in 
truth  and  in  fact,  he  had  paid  a  lesser  amount.  Concededly, 
he  had  paid  the  assistants  less  in  actual  cash  than  the  amount 
of  the  allowed  bill  (which  fact  was  known  to  the  assistants), 
hut*  as  tending  to  disprove  (a)  the  charge  of  falsity  of  the 
representations,  and  (b)  any  specific  intent  to  defraud  the  coun- 
ty, he  offered  to  prove  that  what  he  paid  the  assistants  in  ac- 
tual cash,  plus  the  value  of  what  he  had  given  them  in  valuable 
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conveniences  and  accommodations,  equaled  the  amount  of  the 
bill  allowed  and  paid  by  the  county.  He  showed  that  he  had 
furnished  the  assistants  with  Instruments,  had  paid  for  repairs 
thereon,  had  furnished  them  a  bookkeeper,  who  had  saved  them 
labor  which  they  otherwise  would  have  been  compelled  to  do. 
and  had  furnished  them  industrial  Insurance,  telephones  and 
Janitor  service.  He  wcks  not  permitted  to  show  lohat  these  items 
had  cost  him.    Held,  error. 

It  seems  that,  at  other  stages  of  the  trial,  some  evidence  did 
get  into  the  record  as  to  these  payments — ^at  least  that  de- 
fendant had  furnished  something  to  his  assistants  in  addition 
to  the  cash  paid  them.  Held  error  to  refuse  to  specifically  in- 
struct as  to  the  effect  thereof. 

CRIMINAL  LAW:  Trial — ^Defendant  as  Witness — ^Improper  Cross- 
9  examination.  Where  the  court  erroneously  refused  to  permit 
defendant,  charged  with  obtaining  property  from  a  county  by 
false  pretenses,  to  show  that  he  had  made  expenditures  for  and 
on  behalf  of  his  assistants  which,  with  the  cash  paid  them, 
equaled  the  amount  he  had  drawn  from  the  county,  it  was  es- 
pecially erroneous  for  the  court  to  permit  the  State,  on  cross-ex- 
amination, and  prior  to  the  time  the  defendant  had  mentioned 
his  said  expenditures,  to  show  that  part  of  said  expenditures 
had  been  furnished  by  the  county. 

WITNESSES:     Examination — ^Improper  Form  of  Question.    Reversi- 

10  ble  error  does  not  necessarily  result  from  allowing  a  question 
which  contains  an  improper  characterization  by  counsel  of  the 
witness'  conduct.  So  held  where  the  witness,  on  trial  for  false 
pretenses,  was  asked  if  he  wanted  to  say  that  he  was  getting 
a  "rake-off." 

FALSE  PRETENSES:     Intent — ^Evidence— Absence  of  Concealment 

11  or  Secrecy.  Principle  recognized  that  the  fact  that  a  transac- 
tion on  which  is  based  a  charge  of  obtaining  property  by  false 
pretenses  was  free  from  concealment  and  secrecy,  is  material 
on  the  question  of  intent. 

TRIAL:      Reception   of   Evidence — Cumulative   Evidence— Limiting 

12  Number  of  Witnesses.  The  trial  court  has  a  fair  discretion  as  to 
the  number  of  witnesses  whom  he  will  permit  to  spei^k  to  the 
same  point. 

CRIMINAL  LAW:     Appeal  and  Error— Reservation  of  Orounds — 

13  Erroneous  Exclusion  of  Evidence.  If  testimony  be  erroneously 
excluded,  proper  exception  should  be  taken  to  such  exclusion, 
not  to  the  refusal  of  the  court  to  instruct  as  to  the  effect  of 
such  evidence  had  it  been  received. 
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FALSE  PBBTBKSBS:     Intent — Bole  of  Evidence— Bef^iflal  to  In- 
8, 14  stnict. 

FALSE  PSETEKSES:     Elements  of  Offense — ^Nature  of  Pretense — 

15  InsaAclency.  On  a  charge  that  a  county  engineer  had,  by  false 
pretenses,  induced  the  county  to  reimburse  him  for  salary 
paid  by  him  to  his  assistants  in  an  amount  in  excess  of  that 
which  he  had  actually  paid  them,  it  may  not  be  said  that  the 
county  was  defrauded  if  the  amount  which  the  engineer  did 
give  the  assistants  in  cash,  plus  the  amount  which  he  gay« 
them  in  things  other  than  cash,  but  which  they  knowingly 
accepted  as  cash,  equaled  or  exceeded  the  amount  drawn  from 
the  county. 

FALSE  PBETEKSES:     Intent    to    Defrand — Not    Inferable    From 

16  Making  of  False  Pretense.  An  intent  to  defraud  must  be 
specifically  proven,  and  may  not  be  inferred  from  the  fact  that 
a  false  pretense  was  made. 

FALSE  PRETENSES:     Intent  to  Defrand — Evidence— Instmctions. 

17  Ab  tending  to  show  absence  of  any  intent  to  defraud,  a  public 
officer,  charged  with  obtaining  property  from  the  county,  by 
false  pretenses,  as  reimbursement  for  amounts  paid  assistants, 
xnay  show: 

1.  That  he  had  not  charged  the  county  for  his  personal  ser- 
Tices  as  much  as  he  was  legally  authorized  to  charge, 

2.  That  the  written  claim  upon  which  the  prosecution  was 
based  contained  errors  in  favor  of  the  county. 

And,  on  request,  the  court  must  instruct  as  to  the  effect  of 
such  evidence.  Instructions  given  reviewed,  and  held  not  to 
cover  the  point 

OSIMIHAL  LAW:    Trial — ^Province  of  Court  and  Jnry — ^Instructions 

18  — ^Assumption  of  Fact  Favorable  to  Accused.  The  court  should, 
in  its  instructions,  assume  as  true  an  undisputed  fact  favor- 
able to  the  accused. 

OBIMIKAL  LAW:     Province  of  Court  and   Jury — ^Assumption  of 

19  Existence  of  Intent.  The  existence  on  the  part  of  the  accused 
of  an  intent  to  defraud,  must  not,  under  any  state  of  evidence, 
be  directly  or  indirectly  assumed. 

CBIBfilNAL  LAW:     Trial — ^Instructions — Applicability  to  Evidence. 

20  An  Instruction  inapplicable  on  a  vital  point  to  the  evidence  is 
necessarily  reversible  error.  So  held  where,  on  a  charge  of 
false  pretenses,  the  instructions  authorized  conviction  on 
proof  of  only  a  part  of  connected  and  inseparable  representa- 
tions. 
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FALSE  PBJ^TENSES:     The  Pretense— What  CoiiBtitiites.    Whether 

21  the  filing  of  a  claim  against  a  county  by  a  highway  engineer 
for  reimbursement  of  the  amount  paid  by  him  to  assistants, 
constitutes  a  representation  by  the  engineer  that  he  had  paid 
the  several  amounts  to  the  assistants  named,  or  had  obligated 
himself  to  so  pay,  or  whether  such  representation  Is  fairly 
inferable  therefrom,  Is  not  a  law  but  a  jury  question.  (The 
exact  form  and  contents  of  the  claim  in  question  do  not  appear 
in  the  opinion.) 

FALSE  PRETENSES:     Elements  of  Offens^—AccompllBheA  Ftand 

22  or  Intent  Only.  Whether  one  may  be  convicted  of  obtaining 
property  by  false  pretenses  only  on  a  showing  that  the  fraud 
was  accomplished,  whether  one  may  be  convicted  on  a  showing 
that  he  cheated  another  into  doing  that  which  such  other  ought 
to  have  done,  or  whether  an  intent,  only,  to  defraud  Is  essential, 
quaere;  because,  in  the  case  at  bar,  the  instructions  made  ac- 
complished fraud  the  law  of  the  case. 

Appeal  from  Boone  District  Court. — E.  M.  McCall,  Judge. 

Monday,  February  19,  1917. 

Defendant  appeals  from  a  conviction  on  an  indict- 
ment charging  him  with  having  obtained  money  from  Boone 
County  under  false  pretenses,  whereby  said  county  was  de- 
frauded and  cheated  to  the  amount  of  f  94.70. — Reversed  and 

remanded. 

Ooodykoontz  d  Mahofiey,  for  appellant. 

George  Cossort^  Attorney  General,  and  John  Fletcher, 
Assistant  Attorney  General,  for  appellee. 

Salinger,  J. — I.     A   motion   to  direct 
1.  AprEAr.  AN'D        verdict  for  defendant  was  made  at  the  close 

BBROR :  dec'lMioQS 

rovicwnhi*^ :  or-    of  the  evidence  for  the  State,  and  was  not 

der  overruling  ' 

™ct!>d*  >^rdk;t  •    renewed  after   the  evidence  for  both  sides 
Dpw?'^  ^^  ^^       ^'**^^  closed.    Hence  we  cannot  review  wheth- 
er the  motion  was  rightly  overruled.     This 
does  not  preclude  complaint  that   the  verdict   is  contrary 
to  and  not  supported  by   the  evidence,  and  the  result   of 
passion   and  prejudice.     Such   is  made,  but   we  think  not 
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well  fojunded.  This  dinposes  of  the  ilaims  that,  as  matter 
of  law,  there  was  no  intent  to  defraud,  no  fraud  committed, 
that  the  bill  presented  for  allowance  did  not  constitute 
making  the  false  pretenses  charged,  and  that  defendant  did 
not  intend  to  make  the  representations  or  pretenses  charj^ed. 

As  we  understand,  there  is  no  claim  that  there  was  in- 
sufficient evidence  to  send  reliance  to  the  jury,  and  not 
disputed  that,  if  a  representation  was  made,  it  was  made 
to  the  board  of  supervisors. 

la 

As  we  understand  it,  it  is  not  disputed  that  defendant 
obtained  the  amoimt  he  made  claim  for.  Therefore,  we 
are  at  some  loss  to  understand  the  relevancy  of  In  re  Camcr- 
an  (Kans.),  24  Pac.  90,  that,  if  defendant  is  entitled  to  the 
immediate  possession  of  the  property  which  he  obtains  by 
falsse  pretense,  he  cannot  be  convicted;  and  of  Fitate  v. 
Moore,  15  Iowa  412,  and  Mikell  Cas.  Crim.  Law,  846,  that 
obtaining  what  is  the  equivalent  of  an  endorsement  of 
credit  on  an  evidence  of  indebtedness  is  not  withtn  the 
statute. 

lb 

Bv  Instruction  F  offered,  defendant  con- 

*'  reNSBsnie-        tends,  as   we  understand   him,   that   in   no 

Snsc*  ttiiow-       event  could  he  have  obtained  more  than  was 

by  county  :ef-     due  for  the  services  of  his  employees,  be- 

feci. 

cause  the  allowance  of  a  sum  to  pay  these 
assistants  was  the  act  of  a  body  that  had  the  sole  power 
to  fix  their  compensation,  and  the  very  act  of  allowing 
settled,  therefore,  that  the  sum  allowed  was  justly  due  and 
owing.  Assuming  fraud  effected  is  a  material  element,  and 
saying  nothing  of  it  that  this  is  at  bitter  variance  with 
another  theory  of  the  defendant  most  strenuously  urged, 
to  wit,  that  he  is  a  private  employer  v^ith  private  employees, 
we  have  to  say  we  do  not  agree  to  the  conteution.  If  the 
other  elements  of  the  crime  are  proved,  an  allowance  into 
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which  the  board  was  elieated  cannot  well  cancel  the  fraud 
that  induced  the  allowance.  Related  is  the  argument  that, 
if  the  allowance  fixed  the  compensation  of  the  assistants, 
then  the  county  may  not  complain  because  the  assistants 
allowed  another  to  receive  part  of  what  they  got.  This 
begs  the  question,  and  assumes  that  the  allowance  has  the 
effect  which  we  find  it  cannot  have. 

1-c 
Relying   upon   19   Cyc.   398,   399,   and 

8.  False  pre- 

tenses:  nature   People  V.  King,  43  N.  Y.  S.  975,  defendant 

of  pretenses :  ^  *^  ' 

X** ha°?  pa^d*^*    contends  that,  even  if  he  falsely  nmde  the 
another.  representation  charged,  to  wit,  that  he  had 

paid  a  stated  sum  for  the  services  of  named  assistants, 
and  that  the  services  were  not  worth  what  was  charged  for 
them,  it  was  at  most  a  false  representation  as  to  the  value 
of  services,  which  is  a  mere  matter  of  opinion.  We  think 
a  representation  that  one  has  paid  an  employee  a  stated 
sum  for  a  stated  purpose  is  not  a  mere  opinion  as  to  what 
the  services  of  employees  were  worth,  but  a  repi-esentation 
of  fact  concerning  the  amount  they  had  been  paid. 

Id 
Complaint  is  made  that  an  attorney  for  the  State  was 
guilty  of  misconduct  in  argument.     The  contention  is  dis- 
posed of  by  the  fact  that  no  argument  is  found  in  the  record. 

1-e 

We  cannot  agree  that  the  imposition  of  a  fine  of  J500 
was  in  such  sense  an  excessive  imnishment  as  that  we  may 
interfere  with  the  discretion  vested  in  the  trial  court  in  the 
premises. 

If 

Instruction   1%   is   complained  of   be- 

*■  friai'i^province    cause  it  told  the  jury  what  the  penalty  was 

Jury :  punish-      for  the  offeuse  charged,  and,  further,  that  the 

ment. 

method  of  punishment  did  not  concern  the 
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jury,  but  was  matter  for  the  judgment  and  discretion  of 
the  court.  The  main  objection  is  tbat  this  was  misleading 
and  erroneous,  and  calculated  to  induce  the  jury  to  return 
a  verdict  of  guilty  on  the  supposition  that  the  minimum 
penalty  will  be  imposed,  and  that  describing  the  punish- 
ment has  been  disapproved  by  the  Supreme  Court.  The 
exceptions  are  not  well  taken. 

II.  The  exceptions  to  Instruction  I  are 
Instructions:  '  uot  well  taken:  (1)  Because  they  complain 
Buffldency:  of  matter  that  is  neither  contained  in  nor 

reciting  charge. 

effectuated  by  the  instruction;  (2)  because 
the  instruction,  being  merely  a  statement  of  what  the  in- 
dictment is,  should  not  declare  what  are  the  elements  of 
the  offense  charged,  nor  what  the  law  deems  the  gist  of  that 
offense. 

2-a 

The  refusal  to  give  Instructions  6  and  N  needs  no  at- 
tention, beyond  saying  that  all  they  urge  was  given  in 
Instruction  5%.  Moreover,  N  is  predicated  on  necessity 
created  by  the  closing  argument  for  the  State,  and  the  argu- 
ment is  not  in  the  record. 

2.b 

Instruction  5%,  if  subject  to  objection, 
e.  Criminal  Law  :  was  not  excepted  to  in  regard  to  matters 

appeal  and  er-  ^  '^ 

of'owmdl*^*^'*   now  complained  of,  and  the  exceptions  that 

were  'taken  are  not  well  taken. 

2-c 

Inetnictions  2,  3  and  5  have  been  carefully  considered 
with  reference  to  the  exceptions  lodged  against  them,  and 
we  find  that  these  exceptions  are  not  tenable.  It  will  profit 
no  one  to  say  more  on  this. 

The  same  is  true  of  the  claim  that  Instruction  5  and 
Instruction  5^^  each  or  togethePi  are  in  conflict  with  In- 
struction 4. 
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-  -,  III.    Over  objection  by  defendant,  the 

7.    CBIMINATi   LAW  I  J  J  7 

Jo^Mn^uin^'  ^^^^^  received  evidence  that  defendant  h»d 
error :  estoppel.  \^^^^  appointed  highway  engineer.  Defend- 
ant claims  that  this,  and  some  of  the  instructions,  errcme- 
onsly  caused  him  to  be  tried  for  official  misconduct,  though 
he  was  not  a  public*  officer;  that  this  constitutes  a  variance 
between  indictment  and  proof;  and  that  it  made  his  con- 
viction possible  when  a  private  person  could  not  have  been 
convicted.  This  has  brought  on  an  elaborate  and  vigorous 
dispute  over  whether  defendant  is  a  public  officer.  The 
argument  presents  whether  certain  statute  law  claimed  to 
control  was  in  existence  at  the  time  defendant,  did  what 
is  complained  of.  It  presents  many  book  definitions  of  "of- 
ficer,'' and  quite  a  number  of  authoiMties  from  other  juris- 
dictions which  declare  who  is  or  is  not  a  public  officer.  In 
some,  the  fact  that  the  functionary  under  consideration  is 
such  officer  is  self-evident.  In  others,  the  contrary  is  as 
clear.  Some  disprove  the  claim  of  the  party  who  cites  them. 
We  think  all  this  is  an  immaterial  controversy. 

It  is  clear  that  defendant  does  not  complain  that  any 
wrong  was  done  him  if  he  be  a  public  officer,  but  of  having 
been  erroneously  forced  into  the  position  of  being  one.  If 
he  may  not  complain  of  error,  if  any  there  be,  in  dealing  with 
him  as  an  officer,  then  he  is  in  no  position  to  complain  of 
what  consequences  naturally  followed  being  so  dealt  with. 
We  think  the  record  shows  that  he  invited  what  was  done. 
Let  us  assume  that  the  instructions  given  and  testimony 
taken  despite  objection  do  work  that  defendant  is  treated 
as  a  public  officer.  But  did  not  defendant  invite  and  sanc- 
tion this,  notwithstanding  exceptions  by  him  taken?  He 
testified  voluntarily:  "I  remember  the  occasion  of  my  be- 
ing appointed  highway  engineer;  it  was  in  the  spring  o* 
1913.*'  He  testified  further  that,  when  he  presented  his 
bill  to  the  county,  he  did  not  consider  that  he  was  a  county 
engineer  in  the  year  1013;  that  he  did  not  think  he  was  an 
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officer.  How  can  he  be  heard  to  say  now  that  whether  he 
was  an  officer  was  an  immaterial  matter,  was  irrelevant  to 
the  inquiry,  and  a  variance  of  the  indictment?  He  put 
into  evidence  that  he  had  been  appointed  engineer.  Why, 
if  he  was  insisting  that  he  was  a  private  employee  or  em- 
ployer? He  offered  an  instrnction  that  he  was  entitled  to 
be  paid  for  a  day  if  he  did  any  work  on  a  day.  Under  the 
law,  that  is  something  whl(?h  none  but  officers  may  have.  Tn 
two  other  instructions,  he  desired  the  jury  to  be  told  that 
they  might  take  into  consideration  that  defendant  in  good 
faith  belijBved  he  was  not  an  officer.  Snch  a  request  recog- 
nizes that  whether  he  was  an  officer  was  material  and  a 
proper  inquiry  relevant  to  the  indietment,  and  asserts  that, 
though  he  be,  the  fact  is  avoided  if,  notwithstanding,  he 
had  an  honest  belief  he  was  not  such  officer.  What  defend- 
ant desires  is  to  avoid  without  confessing,  have  the  court 
tell  the  jury  what  will  excuse  him,  though  an  officer,  and 
then  complain  that  the  question  of  his  being  an  officer  got 
into  the  case.  It  is  not  permitted  him  to  urge  here  that 
there  was  error  in  dealing  with  him  as  being  a  public  offi- 
cer. He  will,  however,  suffer  little  by  reason  of  this,  be- 
oanse  the  State  is  willing  he  shall  have  the  same  hearing 
as  if  it  were  conceded  that  he  is  not  an  officer.  And 
we  treat  his  assignments  as  made  on  the  appeal  of  a  private 
persop. 

Division  II. 

I.     Citations  and  what  their  investiga- 

*■  TExSita^teiit :  tion  lead  to  have  engaged  us  in  an  analysis 

wfiiMi*to1S** '  of  a  number  of  our  own  decisions  and  of  107 

cases  from  62  jurisdictions  other  than  Iowa, 
and  the  analysis  merely  demonstrates  that  specific  intent 
is  an  element  in  some  prosecutions,  and  not  in  others.  They 
range  from  selling  or  adulterating  intoxicating  liquors  and 
milk  to  harboring  slaves,  and  from  bigamy  to  the  sale  of 
naptha.    One  merely  holds  that  the  statute  against  cheating 
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by  false  preletise  does  not  except  iDfants.  Moore  v.  State, 
(Tex.)  20  S.  W.  563,  has  no  bearing  on  anything  involved 
here.  The  ultimate  demonstration  is  that  whether  specific 
intent  need  be  proved  depends  upon  statute,  and  that  under 
our  statute  such  intent  is  an  essential  element — there  can 
be  no  conviction  without  proof  of  intent  to  defraud.  That 
must  be  agreed  to,  since  that  very  statute  expressly  makes 
such  intent  essential.  It  follows  that  we  have  been  led  into 
what  is  worse  than  labor  lost.  State  v.  Minella,  177  Iowa 
283. 

If  authorities  are  needed  adducing,  Commonwealth  v, 
Jeffries,  (Mass.)  83  Am.  Dec.  712,  at  721,  will  suffice.  It 
holds  that  the  making  of  a  false  pretense  is  not  of  itself 
criminal;  that,  under  the  very  words  of  a  statute  such  as 
our  own,  it  becomes  so  only  by  being  accompanied  with  a 
fraudulent  intent,  and  that  this  intent  is  part  of  the  issue 
and  must  be  proved. 

Now  it  is  not  claimed  that  the  court  held  it  was  not 
essential  to  prove  this  intent.  The  complaint  is  that  there 
was  undue  restriction  in  permitting  testimony  tending  to 
negative  intent,  misapprehension  of  the  effect  of  such  as 
was  received,  and  error  in  dealing  with  instructions  upon 
intent. 

In  Commonwealth  v.  Jeffries,  (Mass.)  83  Am.  Dec,  at 
721,  722,  it  is  said  that,  to  prove  intent  to  defraud,  anything 
is  admissible  that  leads  to  the  just  inference  that  whatever 
was  done  was  with  intent  to  defraud;  that  there  is  no 
limit  "except  that  it  cannot  be  extended  to  facts  or  circum- 
stances which  do  not  necessarily  bear  on  the  issue  to  be  es- 
tablished, precisely  as  evidence  of  all  collateral  facts  and 
circumstances  must  be  confined  to  the  proof  of  those  which 
have  a  legitimate  and  direct  connection  with  the  principal 
transaction" — any  circumstance,  providing  it  be  a  "signifi- 
cant circumstance  bearing  on  this  intent."    It  would  seem 
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to  follow  that  this  i«  as  applicable  to  evidence  negativing 
intent  as  it  is  to  establishing  such  intent. 

It  is  our  view  that  anything  is  admissible  to  prove  or 
disprove  the  intent  to  defraud,  so  long  as  it  singles  out  in 
the  proof  something  which  establishes  or  negatives  the  ex- 
istence of  this  specific  intent,  and  that  its  presence  or  ab- 
sence  is  a  question  for  the  jury.  See  People  v.  Getchell,  6 
Mich.  496;  Commonwealth  v.  McDuffy,  126  Mass.  467;  19 
Cyc.  446;  McMuUen  v.  State,  53  Ala.  531.  Further  support 
will  be  cited  in  another  connection.  A  greater  than  ordin- 
ary latitude  is  permitted — ^nay,  commanded.  See  Common- 
icealth  V.  Jeffries,  (Mass.)  83  Am.  Dec,  at  720,  721;  Com- 
monwealth V,  Tiwkerman,  10  Gray  (Mass.)  173,  at  197; 
State  V.  Foxton,  166  Iowa  181,  at  202,  203;  12  Cyc.  156, 
citing  Commonwealth  v.  Stehhins,  8  Gray  (Mass.)  492; 
People  V.  Husband,  36  Mich.  306;  State  r.  Garris,  (N.  C.) 
4  S.  E.  633;  Commomoealth  v.  Power,  48  Mass.  596.  It 
should  follow  that  the  same  latitude  is  permitted  to  dis- 
prove intent.  19  Cyc.  442,  443;  Elliott  on  Evidence,  Sec. 
2975;  State  v.  Mason,  136  Iowa  554;  State  v.  Collins,  32 
Iowa  36,  at  38;  People  v.  Schultz,  (Mich.)  38  N.  W.  868. 

II.  One  item  of  the  claim  for  the  work  of  Stewart  is 
|3.  In  cash,  Stewart  did  not  get  more  than  f  2.25. .  This 
will  do  for  a  type.  It  appears  defendant  furnished  his 
assistants  instruments,  paid  for  repairs  on  same,  employed 
a  bookkeeper  who  did  some  work  which  the  assistants  would 
otherwise  have  had  to  do,  and  paid  for  industrial  insurance 
of  all  employees,  telephone  rent  and  janitor  services.  Main- 
ly on  the  objection  that  it  was  immaterial,  the  court  re- 
fused to  let  him  show  further  what  these  various  expendi- 
tures reason  ibly  came  to,  in  money.  The  record  indicates 
one  reason  for  the  ruling  to  be  the  position  that  something 
other  than  cash,  though  accepted  as  payment,  will  not  oper- 
ate as  such  for  justifying  a  claim  that  a  certain  sum  had 
been  paid  out.     The  question  is  whether  this  was  giving 
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defendant  the  required  IjUitude.  The  State  advanccB  sev- 
eral theories  to  sustain  this  exclusion.  One  was  that  de^ 
fendant  was  limited  to  what  his  contract  gave  him.  On 
that  reasoning  he  was  entitled  to  nothing  for  his  helpers, 
even  to  the  extent  of  what  he  had  actually  paid  them  for 
what  they  had  actually  earned.  We  will  not  enlarge,  be- 
yond saying  that  its  theories  must  be  unsound  if  what  ap- 
I)ellant  urges  against  the  exclusion  is  sound. 

Defendant  contends  that  the  testimony  rejected  bore 
on  whether  the  alleged  representation  was  false;  that  coup- 
led with  the  fact  there  was  no  concealment  or  secrecy,  and 
the  employees  knew  more  was  being  charged  than  had  been 
paid  them  in  cash,  this  testimony  tended  to  negative  intent 
to  defraud,  as  well  as  fraud  committed.  It  is  argued  that 
what  defendant  furnished  cost  him  cash;  that  it  tended 
to  make  the  work  of  his  assistants  more  effective,  con- 
served their  time,  and  so  gave  the  county  more  work  in  a 
given  time  than  it  would  else  have  had;  that,  as  the  State 
claims  fraud  because  defendant  got  more  than  he  paid,  he 
should  have  been  permitted  to  show,  if  he  could,  that  li» 
]mid  as  much  as  he  got;  and  that  the  testimony  was  also 
admissible  to  meet  an  alleged  assumption  in  Instruction  4 
that  defendant  was  attempting  to  increase  his  compensa- 
tion by  making  a  profit  on  the  wages  of  his  assistants. 

The  citations  presented  on  this  point  are,  as  a  rule, 
of  little  or  no  value.  Morgan  v.  State,  42  Ark.  131,  turns 
off  on  the  proposition  that  the  pretense  made  was  an  im- 
material one;  and  so  of  19  Cvc.  398.  Clark  t\  Ralls,  58 
Iowa  201,  at  204,  Parks  v.  Burhank,  58  Iowa  707,  at  709, 
and  CommonKcalth  v.  Brown,  (Mass.)  45  N.  E.  1,  deal 
with  what  may  be  the  subject  of  actionable  false  represen- 
tations, as,  for  instance,  profits.  But  in  Commonwealth  r. 
McDvffy,  126  Mass.  467,  defendant  was  to  build  a  house 
and  pay  all  bills  for  materials  used  therein  with  money  to 
be  given  him  by  the  owner  from  time  to  time  upon  the  pres- 
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entation  by  liiin  to  ber  of  bills  for  hucIi  materials.  On  final 
settlement,  defendant  was  given  a  draft  for  |1,000,  and  a 
certain  sum  was  returned  to  tbe  owner  by  defendant,  and 
his  bill  was  thus  settled.  He  contended,  against  a  convic- 
tion for  cheating  by  false  pretenses,  that^  upon  the  settle- 
ment at  which  it  was  alleged  he  made  the  false  representa- 
tions, he  was  allowed  nothing  for  his  services  in  building, 
and  was  entitled  to  receive  for  his  personal  services  in 
that  regard  the  sum  of  fG50;  that  the  sum  he  received  in 
fact  was  not  more  than  enough  to  pay  him  for  the  bills  he 
bad  actually  paid  and  for  his  services;  and  that  as,  there- 
fore, he  has  not  defrauded  anyone,  he  was  not  guilty  of 
fali^e  pretense  even  if  he  had  made  untrue  statements.  While 
a  witness,  he  was  asked  to  say  what  sum  he  had  actually 
put  into  the  house,  but  the  judge  ruled  that  the  inquiry 
wa»  immaterial.  The  counsel  for  defendant  then  suggested 
tbat  it  might  be  important  for  defendant  to  prove  that  he 
received  no  more  money  than  sufficed  to  pay  what  he  had 
actually  paid  out  and  what  was  actually  due  for  labor  and 
materials  furnished  at  the  time  of  the  settlement;  but  the 
judge  ruled  that,  if  defendant  actually  m<ide  false  repre- 
jtent.ations  as  to  what  went  into  the  house  as  materials,  he 
mi^bt  be  guilty  even  though  he  had  received  no  more  than 
was  due  him.  The  most  the  judge  would  do  was  to  charge 
tbat,  if  defendant  made  the  false  repi-esentations  for  the 
purpose  of  obtaining  money  that  ho  believed  to  "be  due  him, 
and  believed  he  had  a  right  so  to  obtain  the  money,  the 
indictment  could  not  be  sustained.    And  it  is  said: 

"It  18  not  easy  to  un4lerstand  why,  iu  the  view  of  the 
law  as  stated  by  the  pi'esiding  justice,  evidence  of  the  ex- 
act amount  of  indebtedness  to  the  defendant  was  excluded; 
for  such  evidence  would  be  appai'ently  competent  upon  the 
iFsiue  of  the  defendant's  belief.  •  •  *  The  defendant 
should^  therefore,  have  ?)een  allowed  to  offer  evidence  in 
support  of  the  facts  upon  which  his  prayers  are  predicated, 
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and  the  jury  should  have  been  instructed  that,  if  proved, 
the  defendant  was  entitled  to  an  acquittal." 

In  People  v.  Oenung,  11  Wend.  (N.  Y.)  19,  it  is  said 
that  it  would,  no  doubt,  have  been  competent  for  defendant 
to  have  established  by  proper  evidence  that  the  balance 
actually  due  from  prosecutor  was  |40  instead  of  f  4.  These 
decisions  are  sound  on  principle.  It  is  unthinkable  that 
one  who  obtains  some  |94  by  falsely  representing  that  he 
has  paid  that  sum  to  his  employees  in  cash  may  be  made 
a  felon  by  refusing  to  let  him  show  that  he  in  truth  paid 
them  much  more  than  |94,  and,  though  not  in  cash,  in  what 
was  its  accepted  equivalent. 

We  think  the  complaint  of  this  exclusion  is  well  made. 

2-a 

When  a  certain  point  was  reached  in 

*'  triaf:' defend-^ '   his   cross-examinatiou,   defendant   had   not 

improper  cross*-  Said  anything  to  the  effect  that  he  was  en- 

cxamiiiatiozi.  * 

titled  to  make  a  charge  against  his  three 
assistants  to  cover  the  expense  of  office  rent.  The  court 
permitted  the  State  to  show  on  this  cross-examination  that 
part  of  the  rent  had  been  paid  by  the  county.  This  would 
have  been  proper,  had  the  court  not  refused  to  let  defend- 
ant show  how  much  his  expenses  came  to  in  money.  But 
to  permit  this  cross-examination  with  that  testimony  absent 
was  to  inform  the  jury  that  something  was  given  to  the  de- 
fendant by  the  county  additional  to  the  salary  contracted 
for,  and  upon  that  to  conjecture  that  the  rent  allowed  by 
the  county  more  than  offset  the  other  expenses  that  defend- 
ant may  have  paid.  The  jury,  having  no  guide  as  to  the 
amount  the  defendant  had  been  paying  for  these  expenses,, 
might  readily  set  off  their  guess  as  to  the  amount  of  office 
rent  paid  by  the  county  against  their  guess  as  to  the  amount 
of  these  other  expenses.  We  think  the  cross-examination 
should  not  have  been  permitted. 
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2-b 
.^  ^  In  the  course  of  this  examii^ation,  the 

10.  Witnesses  :  ex-  ^  ' 

amination.  defendant  was  asked: 

impropor  form 

of  question.  "You  do  not  want  to  say  to  the  jury 

vou  were  getting  a  rake-off  on  Illeman,  Boyle  and  Stewart's 
wages  for  office  rent?" 

Apt  objections  were  overruled  with  the  remark,  "He 
may  make  such  explanation  as  he  desires  r^arding  it ;"  and 
thereupon  the  witness  said: 

"I  wasn't  getting  a  jake-off,  I  did  not  make  a  difference 
in  what  I  was  actually  paying  these  men  and  what  T  was 
charging  the  county  for  them  to  help  pay  the  office  -ent." 

It  would  have  been  better  to  have  sustained  the  objec- 
tion and  in  some  form  advised  counsel  and  jury  that  the 
court  disapproved  of  the  form  of  the  question.  But  there 
is  no  clear  abuse  of  discretion,  and  we  do  not  base  reversal 
npoD  this  examination. 

2-c 
It  appears  there  was  neither  conceal- 
11.  False  pre-       ment  nor  secrecy,  and  the  authorities  hold 

TENSES  :  Intent :  "^ ' 

evidence:  ab-      that  this  has  bearing  on  intent.    Latorence 

Hence  of  con-  ® 

wJiSy?*  **'        ^'  ^^^^^^  11  Tex.  Ct.  of  Appeals    306 ;  Mc- 

Mullen  r.  State,  53  Ala.  531;  and  see  State 
V.  Bond,  8  Iowa  540.  The  proposition  is  purely  academic, 
because  it  is  not  contended  that  the  court  excluded  evi- 
dencfe  tending  to  show  there  was  no  secrecy,  or  instructed 
that  open  dealing  was  immaterial. 

2-d 
If  showing  that  the  amount  obtained 

12.  Tbiai.  :  recep- 

lion  of  evi-        for  services  of  the  assistants  was  not  greater 

dence:  cumula-  ^ 

umitin?*'number  ^^^^  these  Services   are  reasonably  worth 
of  witnesses.       tends  to   negative   intent   to  defraud   and 
fraud,  defendant  was  not  denied  showing  it.    All  he  com- 
plains of  is  that  cumulative  testimony  to  that  effect  was 
excluded.    The  trial  court  has  some  discretion  on  how  many 
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witnesses  may  speak  to  one  point,  and  we  cannot  say  it 

was  abused. 

TTI.     Tf  there   be  no  evidence  of  pay- 
is.  Criminal  law:  _  ^    x    'j.  •        ^x  x^   j..  i*  v 

app<^ai  nnd  or-     nient,  it  IS  not  error  to  decline  a  cnarj^e  on 
tion  of  Brounds :  the  effect  of  payment,  even  if  the  evidence 

(.•rroncouB   ox~ 

rhifrion  of  ovi-     is  absciit  becaiise  it  was  erroneously  exclnd- 

doii(.*e« 

ed.  The  complaint  must  be  lodp:ed  against 
the  exclusion,  and  not  the  I'efusal  to  instruct. 

But  we   find   that,   after  testinionv   of 
TKNSKsMn?         what  certain  things. furnished  the  assistants 

tent  :    rul^   of  .1     .  1      1    t  « 

ovidenro:  rofus-  wcrc  wortli  lu  moucv  had  been  erroneously 

al  to  instruct. 

rejected,  enough  remained  or  was  put  in  to 
demand  an  instruction  upon  the  effect  of  payment  in  things 
other  than  monev.  TTrue,  there  is  no  testimony  in  terms  as 
to  the  money  value  of  these  things,  but  the  jury  was  told 
what  they  were.  And  while  defendant  may  not  have  paid 
for  quite  all  that  the  men  were  furnish<»d,  the  fact  remains 
that  something  other  than  cash  was  furnished  by  defendant. 

Instruction    C,    refused,    ])resented    the 

J5.  False   i-rr-      thought  that  defendant  was  under  no  obli- 

?l««**  «'on5.".       gati(m  to  furnish  these  things,  and  that,  in 

sufflcren?y.    *"'    determining  whether  the  assistants  got  as 

much  as  was  claimed  in  the  bill,  the  furnish- 
ing of  these  things  should  be  considered,  and  that,  if  what 
was  paid  the  assistants  in  cash,  plus  the  matters  thus  fur- 
nished, was  eiiual  in  value  or  exceeded  what  defendant  ob- 
tained, the  jury  should  find  that  the  county  had  not  been 
defrauded.  It  is  argued  that,  since  defendant  concedes  he 
had  not  paid  the  men  as  much  literally  in  cash  as  he  ob- 
tained from  the  county,  refusing  this  instruction  and  giving 
Xo.  5^/.,  which  justifies  exdusfon  of  ainihing  but  a  money 
payment,  and  giving  No.  4,  which  charges  that  presenting 
a  bill  claiming  more  than  defendant  paid  constitutes  a 
fraud,  resulted  in  practically  instructing  a  verdict  of  guilty. 
It   appears   that   the   assistants   accepted    what   was   for 
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nislied,  knew  defendant  got  more  from  the  county  than  he 
paid  them  in  cash,  and  it  does  not  appear  that  they  objected. 
While,  ordinarily,  payment  is  effectuated  by  cash  only,  yet 
when  the  parties  agree  to  treat  something  other  than  money 
as  constituting  a  payment,  the  law  will  so  treat  it.  See 
Elliott  on  Contracts,  Sec.  1927;  30  Cyc.  1187,  1190;  State 
f.  FoirJer,  (La.)  7  So.  180;  Whitley  r.  Dunham,  (Ala.)  7 
So.  810;  Rirerside  Iron  Works  v.  Hall,  (Mich.)  31  N.  W. 
152;  Flanford  r.  Clark,  20  Conn.  457;  National  State  Bank 
V.  Delahaye,  82  Iowa  34. 

We  are  of  opinion  that  what  was  furnished  should  be 
considered  on  whether  the  alleged  representation  was  false, 
on  intent,  and  on  whether  the  county  was  defrauded,  and 
that,  therefore,  the  instruction  refused  should  have  been 
given. 

IV.    The  text  of  19  Cyc.  446,  declares 

^%rNJE8:^iLTcnt    that    intent    to    defraud    must    be    proved 

not  inferable       Specifically,  and  may  not  be  implied  from 

«f  false  pre^       proof  that  a  false  pretense  was  made.    This 

is  supported  in  State  v.  Matthews,  (Kans.) 
10  L.  K.  A.  308;  Woodruff  v.  State.  (Ark.)  32  S.  W.  102; 
fitate  V.  Lynn,  (Del.)  51  Atl.  878;  People  v.  Baker,  96  N. 
Y.  340;  Skiff  v.  People,  2  Parker's  Criminal  Reports  139. 

On  the  other  hand,  it  has  been  held  that  false  repre- 
sentations authorize  an  inference  that  there  was  an  intent 
to  defraud  {People  v.  Herrick,  13  Wend.  [N.  Y.]  87),  and 
that  fraud  and  falsehood  are  always  evidence  tending  to 
show  that  the  party  had  a  dishonest  purpose  (Cornwon- 
wealth  V.  McDuffy,  126  Mass.  467).  Iil  Reginn  v,  Franklin, 
4  P.  &  F.  94,  ordering  goods  in  the  name  of  another  makes 
prima-facie  evidence  of  intent  to  defraud.  And  where,  on 
prosecution  for  allowing  an  infant  to  play  billiards,  it  is 
allowed  as  a  defense  that  there  wns  an  honest  belief  that 
the  player  was  not  an  infant,  yet  the  fact  that  he  was  al- 
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lowed  to  play  makes  a  prima-facie  ease.    Stem  v.  State, 
(Ga.)  21  Am.  Rep.  26C. 

The  defendant  requested  an  instruction  (H)  that,  while 
whether  or  not  there  was  such  intent  must  be  determined 
by  all  the  facts  and  circumstances  disclosed  by  the  evidence 
bearing  thereon,  an  intent  to  defraud  must  be  specifically 
proven,  and  cannot  be  inferred  from  the  fact,  if  it  be  a  fact, 
that  a  false  representation  was  made.  We  are  unable  to 
find  anything  in  the  instructions  given  that  is  fairly  equiv- 
alent of  this.  The  utmost  that  is  done  is  to  charge  that 
Intent  to  defraud  must  be  found  from  all  the  facts  and 
circumstances  disclosed  in  the  evidence.  This  was  suflScient, 
in  the  absence  of  a  request  such  as  was  made  here,  but  it 
does  not,  as  the  refused  instruction  does,  tell  the  jury  that, 
in  a  stated  condition  of  the  evidence,  the  proof  of  intent  is 
insufficient.  We  think  the  thought  of  the  instruction  offered 
is  in  accordance  with  the  better  considered  cases,  and  the 
weight  of  authority,  and  it  should  have  been  given. 

V.     If  defendant  was  a  public  officer, 

^^'TENSER:^^ntent   he  charged  the  county  less  for  his  services 

dence:  instruc-    than  the  law  permitted  him  to  do.    He  urges 

that  this  fact  should  have  been  submitted 
to  the  jury  for  consideration  on  whether  there  was  an  in- 
tent to  defraud,  and  whether  the  county  was  defrauded. 
If  strict  estoppels  prevailed  in  the  administration  of  crim- 
inal law,  and  defendant  be  held  to  supreme  consistency,  his 
claim  is  at  variance  with  his  complaint  that  he  was  errone- 
ously held  to  be  a  public  officer.  In  a  sense,  it  is  a  con- 
tention that  defendant  was  not  an  officer,  but,  for  the  pur- 
poses of  settling  his  intent  and  whether  he  committed  a 
fraud*  should  be  treated  as  an  officer.  But  we  take  it  that, 
since  the  jury  was  by  the  instructions  bound  to  deal  with 
him  as  an  officer,  he  may  deny  he  was  one  and  still  (complain 
that  the  assumption  that*  he  was  an  officer  was  not  fol- 
lowed out  by  giving  him  the  benefit  of  having  claimed  less 
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than  he  was  eutitled  to  on  that  theorv.  We  think  this  was 
not  submitted.  True,  Instruction  5^  charged  that  making 
an  incorrect  claim,  or  one  exhibiting  incorrect  totals^  would 
not  of  itself  excuse  defendant  if  the  tlnim  was  false,  and 
through  it  defendant  obtained  more  than  he  actually  paid 
to  his  assistants,  and  it  was  further  found  that  all  the  other 
material  allegations  of  the  indictment,  which,  of  course, 
include  intent  to  deceive,  have  been  proved.  But  in  view 
of  the  fact  that  a  definite  instruction  was  asked,  this  can 
hardlj  be  said  to  be  a  sufficient  statement  that,  the  court 
having  held  that  defendant  was  an  officer,  he  was  entitled 
to  $6  a  day  without  reference  to  how  many  hours  he  worked 
on  a  day,  and  that  failure  to  claim  as  much  as  that  might 
be  considered  on  whether  there  was  an  intent  to  defraud, 
and  fraud. 

VI.  The  complaint  that  Instruction  D  was  refused  is 
made  immaterial  by  the  giving  of  Instruction  6,  except  as 
to  one  item  in  Instruction  D.  The  essence  of  that  is  that 
making  an  error  in  favor  of  the  county  tends  to  show  an 
absence  of  fraudulent  intent,  on  the  reasoning  that  a  jury 
may  well  find  that  one  who  pi'esents  a  bill  which  is  in  some 
respects  less  favorable  to  the  claimant  than  is  justified  is 
not  likely  in  the  same  bill  to  act  with  fraudulent  intent  to 
get  more  on  some  item  thereof  than  is  justly  due  him.  Not 
only  is  there  no  charge  embodying  this  thought,  but  the 
jury  was  told  in  Instruction  d\<>  that,  if  all  other  material 
allegations  were  proven,  and  the  bill  was  a  false  one  in 
respect  to  the  services  of  the  assistants,  and  by  the  false 
bill  defendant  got  from  the  county  more  than  he  had  actual- 
ly paid  these  assistants,  then  the  fact  that  the  claims  made, 
or  the  totals  stated,  are  incorrect,  will  not  excuse  defend- 
ant. Under  the  charge  given,  no  authority  was  given  the 
jury  to  consider  an  error  in  favor  of  the  county  on  the  ques- 
tion of  whether  there  was  an  intent  to  deceive.  And  if, 
without  so  considering,  it  found  the  existence  of  this  error 
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against  the  defeudaut,  Ihat  there  was  a  false  pretense  with 
intent  to  defraud  and  something  was  obtained  thereby,  it 
was  told  that  a  mistake  made  in  favor  of  the  county  would 
be  no  excuse.  This  changed  an  asset  into  a  liability  by 
treating  an  error  against  defendant  as  though  it  were  a 
claim  which  fraudulently  claimed  more  than  was  due  hiui. 
Defendant  did  not  claim  that  presenting  the  incorrect  bill 
would  excuse  him,  but  that,  while  this  would  be  no  excuse, 
an  error  against  him  tends  to  prove  there  was  no  intent  to 
cheat,  and  that  if,  by  reason  of  such  errors,  it  resulted  that 
the  county  paid  no  more  than  on  the  whole  it  should,  it 
had  not  been  defrauded. 

Tlien,  too,  it  should  not  have  been  left 

18.  rRiMiNAT.  law:  for  the  jury  to  say  whetlier  there  had  been 

Irlal :   province 

of  court  and       an  error  in  favor  of  the  count  v,  been  use  it 

jury :  Instruc- 
tions rassnrap-     api>ears    fairlv    and    without    dispute    (hat 

tlon  of  fact  £  I  .  I 

1!?J?''?5*®  ***        s"fh  error  was  made. 

accused. 

Yll.     Instruction  4  charges  that  defend- 
ant committed  a  fraud  upon  Boone  County  if  it  be  sliown  be- 
yond a  reasonable  doubt:    (1)   Tiiat  he  was 

19.  cbimi.val  LAW :  ai>T)()iutod  engineer;   (2)    that  his  comin  nsa- 

province  of  *  *  ^  ?  i 

court  and  Jury:    fio,j  j^^  ^x^^.\x  \vas  (\xe(]  bv  the  board  of  super- 
assumption  of  •  ' 

existence  of        yisors  at  the  time  of  his  appointment;    i"\) 

intent.  ■  '  ' 

that  he  afterwards  filed  a  bill  or  claim 
against  the  county  and  claimed  therein  an  amount  for  money 
expended  by  him  in  employing  assistants  in  the  performaa<*«» 
of  the  duties  of  his  position ;  (4)  that  the  amount  so  claimed 
was  in  excess  of  what  he  had  actually  expeiuled  or  obli- 
gated  himself  to  ex|)end  for  that  ])uri)ose,  and  knew  this 
when  he  filed  the  claim;  (5)  that  the  board  relied  on  his 
representation  that  he  had  paid  or  was  obligated  to  pay 
the  amount  stated  in  the  bill;  (r>)  and  that  he  obtained  more 
by  said  representation  than  he  had  actually  paid. 

This  cannot  be  sustained.     It  directs  that  fraudulent 
intent  is  established  as  matter  of  law  by  proof  that  one 
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claimed  more  thao  he  expended  or  had  agreed  to  pay  for 
assistance,  knew  this  when  he  made  claim,  and  obtained 
more  than  he  had  actually  paid  for  such  assistance.  Tt  is 
pointed  ont  elsewhere  that  other  things  in  the  evidence  re- 
quire consideration  on  whether  there  was  a  frandnlent  in- 
tent, and  all  enumerated  might  be  trne,  and  yet  there  be  no 
fraudulent  intent. 

It  may  be  conceded,  for  the  sake  of  argument,  that  the 
jury  might  have  been  told  that,  upon  finding  the  matters 
enumerated,  they  could  find  an  intent  to  defraud,  or  that 
a  fraud  had  been  committed;  but  it  was  not  for  the  court 
to  say  they  must  so  find. 

So  far  as  it  seems  to  be  material  here,  we  held,  in  State 
V.  Ledford,  177  Iowa  528,  that,  on  an  indictment  charging 
adultery,  proof  that  defendant  was  a  married  man  is  es- 
sential to  conviction;  that  this  is  a  burden  which  never 
shifts,  and,  no  matter  how  strong  or  convincing  the  evidence, 
it  is  never  competent  for  the  court  to  tell  the  jury  that,  as 
matter  of  law,  it  has  been  sufficiently  proved.  In  People  i\ 
Levison,  16  Cal.  98,  99,  it  is  held  that  the  court  may  not 
specify  that  certain  things  will  constitute  the  essential 
guilty  knowledge  on  a  charge  of  receiving  stolen  goods,  and 
that  such  guilty  knowledge  is  a  question  of  fact.  We  tliink 
it  may  fairly  be  said  that  the  court  may  not  take  from  the 
jury  whether  or  not  a  required  specific  intent  exists,  and 
whether  an  honest  belief  relied  on  in  defense  is  honest  or  is 
feigned;  that  such  matters  as  these  are  and  remain  ques- 
tions for  the  jury.  F^ee  19  Cyc.  440;  Mai\shaU  t\  State,  49 
Ala.  21;  Dotson  v.  State,  62  Ala.  141. 

7-a 

If  defendant  made  any  representation, 

^^triJ/f'iMtrSr '  it  was  that  he  had   actually  paid   or  was 

«fbiiity*to"vi.     obligated  to  pay  his  assistants  the  amounts 

^^^'  he  claimed  in  his  bill  on  that  account.     If 

he  obtained  no  more  than  he  had  either  paid  or  obligated 
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himself  to  pay,  he  is  not  guilty.  Yet  this  instruction  makes 
it  possible  to  convict  him  if  he  obtained  "Some  amount  in 
excess  of  what  he  had  actually  paid  for  such  assistance." 
Under  this,  a  conviction  is  authorized  if  he  was  obligated 
to  pay  flOO,  of  which  he  owed  f50,  if,  by  means  of  claim- 
ing it,  he  was  paid  f  100 ;  and  the  charge  is  therefore  errone- 
ous. 

VIII.  We  think  the  complaint  that  the  instructions 
assumed  that  the  bill  filed  constitutes  the  representations 
set  out  in  the  indictment  is  not  sustained  by  the  record,  and 
that  a  fair  construction  of  the  instructions  is  that  they 
made  it  a  jury  question  whether  the  bill  makes  such  rep- 
resentation. Some  of  the  instructions  seem  to  us  to  say 
so  in  terms.  True,  No.  4,  in  stating  what  representations 
must  be  relied  on,  described  them  as  being  representations 
"that  defendant  had  paid  or  was  obligated  to  pay  the  amount 
stated  in  said  bill  for  such  assistants,"  but  it  adds  imme- 
diately, "if  any  such  representations  were  made." 

^,  ^  IX.    We  think  it  should  not  be  said  as 

21.  False    pbb- 

pretense :  what  ^^^cr  of  law  that  the  bill  presented  by  ap- 
constitutes.  pellaut  contained  no  representations  alleged 
in  the  indictment,  and  that  whether  the  bill  does  contain 
such  representations,  and  whether  it  may  be  inferred  either 
that  the  bill  was  intended  or  not  intended  to  be  such  repre- 
sentations, were  all  questions  for  the  jury.  We  think  also 
that  whether  the  filing  of  the  bill  constituted  or  was  in- 
tended to  constitute  such  representation  was  submitted  to 
the  jury  in  proper  manner. 

Indeed,  appellant  says  that  it  was  a  question  of  fact 
whether  the  filing  of  the  bill  constituted  the  representa- 
tions alleged  in  the  indictment,  and  that  the  testimony  of 
defendant  that  he  did  not  intend  the  bill  to  be  such  repre- 
sentation is  not  necessarily  conclusive.  And  in  Instruction 
Q,  defendant  requested  a  charge  that  it  was  for  the  jury 
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whether,  if  a  representation  was  made,  defendant  intended 
it  to  be  such  an  one  as  is  counted  on  in  the  indictment. 

X.    There  is  a  vast  amount  of  case  law 

22.  pal8«  p»b-       that  holds  that  accomplished  fraud — injury 

£««?.®L^f:™      — 18  essential  even  under  statutes  which  do 

or^intent'oniy.     ^^*  mention  fraud,  but  do  make  intent  to 

defraud  an  element  of  cheating  by  false  pre- 
tenses, and  that  one  who  is  cheated  into  doing  what  he 
ought  to  do  is  not  cheated  at  all.  Commonwealth  v.  Ear- 
kins,  128  Mass.  79,  goes  to  the  extreme  of  holding  that  a  de- 
fendant is  not  guilty  of  obtaining  money  by  false  pretenses 
on  proof  that  by  such  he  obtained  the  consent  of  a  party 
to  an  entry  of  judgment  in  favor  of  defendant — this,  for 
the  reason  that,  as  the  judgment  was  conclusive  evidence 
between  the  parties  that  the  amount  of  it  was  justly  due  to 
defendant,  and  until  reversed  the  city  was  legally  bound  to 
pay  it,  no  fraud  had  been  committed.  Perhaps  as  extreme 
18  State  V.  Aaher,  (Ark.)  8  S.  W.  177,  and  People  v.  dough, 
17  Wend.  (N.  Y.)  351.  Some  of  the  cases  claimed  for  it 
do,  however,  not  sustain  that  fraud  effected  is  essential. 

Clawson  v.  State,  129  Wis.  650,  while  it  says  that  an 
actual  fraud  must  be  committed,  does  not  turn  upon  that 
point,  but  on  finding,  in  eifect,  that  the  representation  made 
was  in  fact  true.  People  v.  McAllister,  (Mich.)  12  N,  W. 
891,  cited  for  the  text  in  Cyc,  turns  rather  upon  the 
fact  that  the  pretense  was  immaterial  than  upon  the  nec- 
essity for  showing  injury.  It  is  questionable  whether — 
though  we  say  in  State  v.  Foxton,  166  Iowa,  at  194,  that 
prosecutor's  being  defrauded  to  his  injury  is  an'  essential 
element — ^whether  the  real  holding  is  not  that  there  muF^ 
be  intent  to  defraud,  and  therefore  an  intent  which,  if  con- 
summated, may  defraud  someone  to  his  injury.  It  is  se- 
riously debatable  whether  State  v.  Jamison,  74  Iowa  613, 
at  616,  be  not  express  authority  for  holding  that  suffering 
injury  or  loss  is  immaterial,  and  that,  ^'under  the  statute, 
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an  intent  to  defraud  only  is  required."  Some  are  justified 
by  express  provision  of  statute.  Almost  as  strong  an 
array  declares  that  actual  injury  is  not  essential.  But  we 
do  not  elect  between  the  two  positions,  because  the  indict- 
ment charges  fraud  committed,  and  the  existence  or  ab- 
sence of  such  fraud  was  treated  by  all  to  be  material.  To 
illustrate: 

XI.  It  is  complained  that  Instruction  B  was  refused. 
Its  essence  is  that  there  can  be  no  conviction  unless  the 
prosecutor  is  shown  to  have  suffered  a  loss.  But  Instruc- 
tion 5%  gives  the  equivalent,  in  that  it  charges  that  there 
can  be  no  conviction  unless  "the  count v  was  defrauded  bv 
the  allowance  thereof  and  the  payment  of  said  bill  to  the 
defendant;"  and  in  Instruction  2  the  jury  is  told  that  it 
is  one  of  the  material  allegations  of  the  indictment  that 
the  county  "was  defrauded  as  charged  in  the  indictment.'' 
This  makes  it  the  law  of  the  case  that  effected  fraud  is  es- 
sential, and  we  will  say  no  moi-e  than  that  we  leave  open 
what  the  fraud  is  that  is  material,  if  any  be.  For  illus- 
tration :  Whetlier  it  mav  not  constitute  such  fraud  where  one 
by  false  pretense  obtains  payment  of  a  checJc,  even  if  a  suit 
in  a  distant  state  might  restore  the  sum  obtained  upon 
the  check  by  such  pretense.  FOr  the  most  part,  the  com- 
plaints of  how  the  court  dealt  with  the  intent  to  defraud 
include  or  apply  to  dealing  with  fraud  effeet-ed.  It  follows 
from  our  finding  that  such  fraud  is  made  material  by  the 
^law  of  the  case  that,  where  there  was  error  in  dealing  with 
the  intent  to  defraud,  there  was  the  like  error  in  dealing 
with  fraud  accomplished. 

For  the  errors  pointed  out  in  Paragraphs  2,  2-a,  3,  4,  5, 
B,  7,  7-a  and  10  of  the  second  division  of  this  opinion,  the 
defendant  must  be  awarded  a  new  trial,  and  the  case  is 
accordingly — Reversed  and  remanded, 

Qaynob,  0.  J.,  LApn  and  Evans^  JJ.,  concur. 
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William  G.  Stevenson.  Appellant,  v.  F.  P.  Robuok, 

Appellee. 

BOUMD ABIES:    Acqtiiescence — Loni;  Gontinued  Becognition — Effect. 

1  The  recognition,  for  a  period  ot  forty  years,  of  a  hedge  as  the 
boundary  line  between  farms,  and  the  cultivation,  during  such 
period,  of  the  land  up  to  said  hedge,  creates  an  irrevocable 
boundary  line  by  acquiescence. 

BOTJNDABIEB:     Acquiescence — Established  Lines  Not  Overturned 

2  by  Naked  Parol  Agreement.  A  parol  agreement  to  relocate 
a  boundary  line  already  established  by  acquiescence  is  non* 
enforceable  unless  accompanied  (a)  by  some  present  consid- 
eration, (b)  by  possession,  or  (c)  by  improvements  in  reliance 
thereon. 

Appeal  from  Mmnon  District  Court. — Lorix  N.  Hays,  Judge. 

Monday^  February  19,  1917. 

Suit  to  quiet  title  to  a  strip  of  land  and  obtain  pos- 
session thereof.  In  defense,  defendant  pleaded  ownership, 
acquiescence  and  adverse  possession.  On  hearing,  the  pe- 
tition   was  dismissed,  and  plaintiff  appeals. — AffirmaL 

Lorenzo  D.  Teter,  for  appellant. 

Cnyzitr  d  ^Velc}i  and  BrammeVj  Lekmann  &  Servers, 
for  appellee. 

TjAdd^  J. — I.    The    plaintiff    owns    the 
^'  2^''Ji?i?'^V:      RW14  and  the  WMj  SE^/i  of  Section  1  in 
recoffStoS"        TowiJship  94  North,  of  Range  20  We^t  of  the 
^^"^^  oth  P.  M.,  and  the  defendant,  the  Ni/o  NEVt 

of  Section  12  in  the  same  township.  The  issue  is  whether 
a  strip  of  land  180  feet  wide  at  the  quarter  section  line 
tftortii  and  south,  and  90  feet  wide  at  the  quarter  quarter 
seetioB  line  to  the  east,  and  therefoi'e  80  rods  long,  belongs 
to  plaintiff,  as  a  part  of  the  WV^  SEV4  ^^  Section  1,  or  to 
defendant,  as  part  of  the  NVo  NE14  of  Section  12.  The 
■outheast  corner  of  Section  1  is  not  in  dispute,  and  when 
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tlie  surveyor,  Nye,  surveyed  to  ascertain  the  true  line  be- 
tween Sections  1  and  12,  he  began  at  that  corner  and  pro- 
ceeded westerly  160  rods,  keeping  about  IH  links  south  of 
a  hedge  which  had  been  planted  in  1859.  After  a  vain 
Hearch  of  some  hours  for  some  mark  of  the  quarter  corner, 
he  located  the  southwest  corner  of  Section  1  and  then  the 
quarter  corner  one,  halfway  between  that  and  the  south- 
east corner  of  the  same  section.  This  placed  the  quarter 
corner  2  chains  and  72  links  south  of  the  line  of  the  hedge. 
The  search  for  the  quarter  corner  was  occasioned  by  two 
previous  surveys;  one  by  Watkins  in  1S83,  and  the  other 
by  Prush  in  1854.  But  the  record  of  neither  points  out  the 
quarter  corner,  though  Watkins  set  three  tile  there,  and  the 
minutes  bv  him  read : 

**W.  G.  Kennedy  and  John  Royer,  both  sworn,  stated 
that  the  hedge  running  west  from  the  corner  was  set  in  the 
line  from  the  corner,  and  that  the  hedge  on  either  side  of  the 
road  was  set  just  33  feet  from  the  corner,  while  the  original 
corner  was  still  standing  found  the  point  thus  indicated  and 
set  tile  and  stone.    Set  in  1883  by  N.  J.  Watkins." 

"Found  stone.  S.  K.  Bellamy,  sworn,  stated  that  F.  M. 
Frush,  county  surveyor,  found  the  original  comer  and 
placed  stone  on  it.  Set  tile  and  stone.  Set  in  1883  by 
N.  J.  Watkins." 

Nye  testified: 

"In  1881,  Mr.  Watkins,  the  county  surveyor,  perpet- 
uated certain  government  corners;  and  the  records  indi- 
cate he  had  placed  a  tile  in  the  road  at  the  southeast  cor- 
ner of  Section  1,  and  also  that  the  half  section  mark  on 
the  half  section  corner  on  the  south  line  of  Section  1  was 
established  by  Frush  when  he  was  surveyor.  We  also  found 
a  stone  right  at  the  hedge  fence  on  the  west  line  of  the 
Johnston  land.  It  has  the  appearance  of  being  a  proper 
comer  set  by  a  surveyor.  I  think  it  was  set  by  a  surveyor. 
The  records  do  not  show  anything  about  there  being  « 
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stone  there.  It  is  customary  for  the  records  to  show  where 
land  markers  are.  The  survey  was  made  by  Mr.  Frush  in 
1854.  If  he  surveyed  in  either  one  of  the  sections  (1  or  12), 
he  would  record  it  and  tell  what  he  put  there." 

The  land  of  Johnston  is  the  Bi/^  SE14  of  Section  12, 
and  the  stone  at  the  quarter  quarter  corner  is  in  the  hedge 
and  on  the  line  as  claimed  by  defendant.  W.  Q.  Kenne- 
dy, nearly  80  years  old,  testified  to  having  been  familiar 
with  the  two  sections  since  1854,  and  that  he  resided  on 
Section  6  of  the  township  immediately  east;  that  he  broke 
the  ground  for  the  hedge  row  extending  from  33  feet  west 
of  the  southwest  corner  of  the  section;  that  at  that  time 
there  was  a  mound  about  a  foot  high,  on  top  of  which  was 
a  rock  set  in  at  the  quarter  corner  to  the  west;  that  a  line 
was  staked  between  these  corners  and  the  hedge  set  out  by 
Bellamy,  who  then  owned  the  land  now  owned  by  plaintiff; 
that  Bellamy  and  the  witness'  father  hauled  the  plants, 
and  these  were  set  out  in  1859;  that  he  was  with  Watkins 
when  he  marked  the  quarter  corner,  and  saw  him  put  in 
three  tile,  with  a  stone  on  top  of  them,  at  a  point  10  or  12 
feet  west  of  the  end  of  the  hedge  and  in  line  with  it;  that 
the  owners  of  the  land  on  each  side  of  the  hedge  had  cul- 
tivated up  to  the  same  since  1858;  that  there  was  a  post 
set  where  the  tile  was  put  in;  that  he  owned  the  40  acres 
south  of  the  hedge  from  1873  until  conveyed  to  defendant 
in  1901 ;  that  by  arrangement  he  kept  up  the  division  fence 
to  the  west  of  his  40  acres,  and  Bellamy  kept  up  that  north 
of  it. 

The  evidence  discloses  without  dispute  that  the  plain- 
tiff and  his  grantors  have  occupied  up  to  and  not  beyond 
the  hedge  during  all  the  years  since  it  was  planted,  and 
that  defendant  and  his  grantors  have  done  likewise,  and 
that  there  has  been  no  controversy  concerning  the  hedge 
af^  trnly  marking  the  division  line  until  shortly  prior  to  the 
beginning  of  this  action.    True,  the  son  of  Bellamy  testi- 


464  STf:vENsoN  v.  Rouuck.  [171)  Iowa 

fied  to  having  heard  his  father  express  the  opinion  that 
the  hedge  was  not  where  it  ought  to  be;  that  he  lacked  2 
or  3  acres  of  having  what  he  contended  he  ought  to  have, 
and  that  his  land  shonld  extend  south  to  the  little  slough; 
that  the  impression  he  got  of  his  fathers  meaning  was  that 
the  government  corner  whs  or  should  have  l)een  further 
south  than  ihe  corner  as  located  bv  the  county  survevor 
where  the  hedge  fence  was  put  in.  **I  do  not  think  he  ever 
said  that  was  the  line.  T  think  his  idea  was  that  it  was 
the  best  he  could  do."  His  recollection  was  that  Ken- 
nedy did  not  plant  the  hedge,  and  that  his  father  stretched 
a  line  for  it  and  that  he  assisted  his  father  in  setting  out 
liie  plants.  As  Kennedy  did  not  claim  to  have  planted  the 
hedge,  their  testimony  is  not  in  conflict. 

.Moreover,  the  circumstance  that  Bellamy  thought  the 
true  line  was  or  ought  to  be  farther  south  tende<l  strongly 
to  confirm  the  inference  of  his  having  acquiesced  in  the 
hedge  as  marking  the  true  boundary.  Though  knowing,  if 
so,  that  the  hedge  was  not  on  the  line,  he  nuule  no  objec- 
tion to  the  occupancy  and  use  by  defendant  and  his  grantors 
up  to  the  hedge,  as  the  boundary  between  their  respective 
farms,  and,  in  addition  to  marking  the  line  by  planting 
the  hedge,  for  over  40  years  occupied  and  cultivated  his 
farm  up  to  such  hedge  without  questioning  it  as  marking 
the  true  boundary  in  dealing  with  the  adjoining  owner. 
A  stronger  case  of  acquiescence  is  scarcely  to  be  found  in 
the  books,  and,  as  the  hedge  has  been  acquiesced  in  as  mark- 
ing the  true  boundary  between  the  respective  tracts  of  land 
for  the  period  stated,  all  parties  are  bound  thereby.  Such 
is  the  holding  of  Miller  v.  Mills  County,  111  Iowa  654,  and 
a  long  line  of  cases  following  it,  many  of  which  are  found 
in  the  briefs.  We  are  of  the  opinion  that  the  line  of  the 
hedge  has  been  so  established  as  the  true  division  line  be- 
tween the  respective  farms. 
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II.  Appellant  contends,  however,  that 
Sush^^'Vines  **^^  Parties  agreed,  immediately  after  the 
b?*i»akc!d"52roi  ^"I'^'^y  of  ^>^'  ^^»«t  the  line  established  by 
afTPcment.  ^um  slioiild  Tonstitute  the  boundary  between 

their  lands,  and  that  thereafter  fences  should  be  construct- 
ed along  that  line,  and  that,  as  defendant  had  prepared  the 
land  up  to  the  hedge,  he  should  put  in  the  crop  and  pay 
plaintifi'  the  usual  rental  therefor.  This  is  disputed  in 
some  respects  by  defendant,  but,  even  if  true,  it  in  no  wise 
pstop])ed  hin;  from  declining  to  carry  out  the  oral  agreed 
ment.  It  was  merely  an  oral  agreement  to  fix  the  division 
line  without  any  present  consideration.  Possession  was  not 
given  in  pursuance  thereof.  If  defendant  was  to  rent  the 
land,  he  continued  in  possession  as  before.  No  improve- 
ments were  made  on  the  sti-ength  of  the  agreement.  In 
Kitchen  v.  Chantlandy  130  Iowa  618,  the  agreement  as  to 
the  true  line  was  followed  by  possession  in  pursuance 
thereof,  and  improvements  made  such  that,  had  there  been 
a  plea  of  estoppel,  the  defendant  must  have  l^en  defeated 
on  that  ground  alone.  That  possession  must  be  taken  or 
improvements  made  or  something  else  done  in  pursuance  of 
an  agreement  in  parol  fixing  a  boundary,  in  order  to  ren- 
der it  binding  on  the  parties  thei'eto,  is  settled  in  Uker  v. 
Thieman,  132  Iowa  79,  and  Fredvicksen  v,  Bierent,  154 
Iowa  34.  As  nothing  was  done  in  jmrsuance  of  or  by  way  of 
performance  of  the  oral  understanding  of  the  parties,  nei- 
ther was  bound  thereby,  and  it  may  not  be  enforced. — Af- 
firmed. 

Gaynoh,  C.  J.,  Evans  and  Salinger^  JJ.,  concur. 


Town  of  Alvord,  AppeUant,  v.  Great  Northern  Railway 

Com  pa  n  v  ,  Appel  lee. 

ElONENT    DOMAIN:     .Assessment — Appeal — Issues    Determinable. 
1    On  appeal  from  an  assessment  of  damages,  appellant  may  liti- 
gate the  qtuestion  of  the  power  and  authority  to  condemn.    So 
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held  on  the  appeal  of  a  railway  company  from  an  assessment 
for  land  sought  to  be  condemned  for  a  public  street.  (See  Sec. 
2011,  Code,  1897.) 

EMINENT  DOMAIN:     Property    Subject    to    Appropriation — ^Bail- 

2  road  Right  of  Way — ^Necessity.  On  the  questions  whether  a 
railway  has  so  overestimated  the  extent  of  ground  held  by  it 
for  depot  grounds  as  to  open  the  door  to  condemnation  of  a 
portion  thereof  for  street  purposes,  the  following  principles  are 
recognized: 

1.  Present  needs  are  not  the  sole  test.  The  future  must  be 
looked  to. 

2.  The  courts  will  be  reluctant  to  interfere  with  the  Judgment 
of  the  managing  officers  of  the  railway  as  to  the  extent  of 
lands  necessary  for  railway  purposes. 

EBUNENT  DOMAIN:     Title  or  Bights  Acquired — Condemnation  or 

3  Deed  of  Conveyance.  The  right  of  a  railway  in  and  to  its  right 
of  way  is  the  same  whether  acquired  by  condemnation  or  by 
deed  of  conveyance. 

EMINENT  DOMAIN:     Property  Subject  to  Appropriation— RaUway 

4  Depot  Grounds — Public  Streets.  Lands  already  held  for  public 
use,  either  under  con^lemnation  proceedings  or  under  deed  of 
conveyance,  may  not,  in  the  absence  of  a  statute  so  authorizing, 
be  again  condemned  for  another  public  use  which  is  inconsis- 
tent with  the  first  or  former  use.  So  held  where  a  city  sought 
to  condemn  a  part  of  railway  depot  grounds  for  a  public  street, 
not  across  said  grounds,  but  along  the  side  thereof. 

Appeal  from  Lyon  District  Court, — William  Hutchinson, 

Judge. 

Monday,  Fbbbuary  19,  1917. 

Appeal  from  proceedings  to  coudeinn  a  strip  of  land 
from  defendant's  depot  grounds  as  an  alley.  A  direeted 
verdict  for  defendant  was  returned,  and  judgment  entered 
thereon.     The  plaintiff  appeals. — Affirmed, 

Simon  Fish&r,  for  appellant. 

J.  L,  Kennedy  and  E,  0,  Roach,  for  api)ellee. 

Ladd,  J. — The  Great  Northern  Railway  passes  through 
the  incorporated  town  of  Alvord,    A  switching  track  is  west 
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of  the  main  line,  and  the  passing  track  east  thereof.  Both 
begin  near  First  Street,  which  is  between  Blocks  12  and  19 
of  the  town.  The  passing  track  extends  to  Fifth  Street, 
and  the  switch  track  somewhat  beyond.  Blocks  2,  5,  9,  and 
12  are  immediately  east  of  the  right  of  way,  or  depot 
grounds,  the  lots  extending  across  the  blocks  somewhat 
diagonally,  a  little  north  of  east,  and  being  140  feet  long. 
The  business  houses  and  some  dwellings  are  located  on  these 
lots.  A  resolution  of  necessity  was  adopted  by  the  coun- 
cil of  the  incorporated  town  of  Alvord,  condemning  a  strip 
of  ground  in  the  right  of  way  at  the  rear  of  and  immediate- 
ly back  of  these  blorks,  from  First  Street  to  Fifth  Strw^t, 
l,-i2C)  feet  long  and  20  fet»t  wide.  Upon  proper  notice  to 
the  sheriff,  the  commissioners  were  appointed,  and  they 
assessed  the  damages  to  the  railway  company,  consequent 
Tipon  such  taking,  at  |85,  and  that  amount  was  paid  to  the 
sheriff  by  the  incorporated  town.  The  railway  company 
appealed  to  the  district  court,  and  later  filed  written  ob- 
jections: (1)  That  the  ground  from  which  the  proposed 
alley  was  to  be  taken  was  and  had  been  for  many  vears 
a  part  of  the  depot  grounds  of  the  company;  (2)  that  the 
taking  thereof  would  deprive  the  company  absolutely  of  its 
property,  which  was  necessary,  as  a  portion  of  the  depot 
grounds,  to  the  proper  discharge  of  its  functions  as  a  public 
carrier;  and  (3)  that  its  use  as  an  alley  would  be  utterly  in- 
consistent therewith,  and  for  these  reasons  the  incorpo- 
rated towni  of  Alvord  was  without  i)Ower  or  authority  to 
appropriate  the  strip  of  land  in  question  for  a  public  alley; 
and  that,  in  any  event,  the  damages  fixed  were  totally  in- 
adequate. A  demurrer  thereto  was  overruled,  and  the  in- 
corporated town  answered,  denying  each  and  every  allega- 
tion of  the  objections,  alleging  that  the  damages  awarded 
were  adequate;  that  the  company  was  not  entitled  to  be 
heard  on  other  questions  raised ;  and  that  the  taking  of  the 
strip  of  land  would  not  materially  interfere  with  the  use 
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thereof  by  tbe  company.  The  evidence  disclosed  that  the 
depot  grounds  were  250  or  300  feet  wide,  and  extended  the 
entire  distance  of  the  proposed  alley;  that  there  were  no 
industries  located  on  the  passing  track;  that  the  elevator, 
stockyards,  coal  chutes  and  the  like  were  on  the  west  side 
of  the  main  track  along  the  switch  track.  The  passing  track 
is  12  or  13  feet  east  of  the  main  track,  and  the  distance 
from  the  passing  track  to  the  east  line  of  the  depot  grounds 
is  estimated  to  be  from  71  to  88  feet.  Some  of  the  build- 
ings on  the  lots  face  toward  the  west,  and  access  thereto, 
and  possibly  to  the  rear  of  some  of  the  buildings  facin^i^ 
Main  Street,  along  the  east  line  of  the  blocks,  was  along 
the  east  side  of  the  grounds.  A  lumber  shed,  a  cement  and 
lime  shed,  and  the  city  jail,  are  located  between  the  passing 
track  and  the  strip  of  land  proposed  to  be  condemned,  the 
ground  being  leased  at  a  small  rental.  There  is  no  laid- 
out  street  on  either  side  of  the  depot  grouHd.  The  depot 
is  located  between  Second  and  Third  Streets,  which  extend 
easterly  and  westerly  across  the  grounds.  Such  is  the  sit- 
uation, as  disclosed  by  the  evidence. 

I.    Appellant  first  argues  that  the  rail- 

^*  Mj^isf^aa^s-     way  company  may  not  question  in  this  pro- 

tesueV  defi^i  '     ceeding  the  power  or  authority  to  condemn. 

This  court  has  held  otherwise  in  numerous 
decisions,  and  among  these^  as  directly  in  point,  may  be 
mentioned  Waterloo  Water  Co,  r.  Hoxie,  89  Iowa  317,  and 
Davis  v.  Dcs  Moines  d  Ft.  D.  R,  Co.,  155  Iowa  51.  The  city 
or  town  council  alone  determines  the  necessity  for  a  street 
or  alley,  but  the  authority  of  the  council  in  behalf  of  the 
citv  or  town  to  condemn  is  another  matter.  It  mav  be 
challenged  on  appeal  in  the  district  court.  See  above  de- 
cisions and  others  cited  therein. 
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II.     The  evidence  in  behalf  of  the  rail- 

2.  Eminent  do-      ^'^J   company  disclosed  that  the  standard 

Kub?ect^ap^^   width  of  the  depot  grounds  on  its  lines  of 

?~iroaa*?ight     railway  was  300  feet,  and  that  this  width 

of  wftv  *  ncccS' 

gity.     *  was  necessary  in  order  to  care  for  and  prop- 

erly transact  its  business  as  a  common  car- 
rier. This  evidence  was  i^disputed,  save  as  that  adduced 
in  l)€half  of  the  plaintiff  tended  to  show  the  local  situation, 
and  that,  at  the  present,  the  company  might  dispense  with 
the  use  of  the  20  feet  in  width.  But  the  company,  in  de- 
termining the  extent  of  depot  grounds  essential,  was  not 
limited  to  present  demands  alone,  but  might  well  antic- 
ipate the  growth  of  the  mimicipality  and  the  development 
of  the  surrounding  territory  and  the  increasing  facilities 
likely  to  be  demanded  for  the  handling  of  freight.  Appeal 
of  Pmsburfjh  Junction  K.  Co.,  122  Pa.  St.  511  (6  Atl.  564) ; 
^Vrsfern  Union  Teh  Co.  r.  Pennnylrania  R.  Co.,  120  Fed. 
3f»2.  Moreover,  the  determination  of  the  amount  of  land 
e.«*sential  for  such  purpose  is  largely  within  the  discretion 
of  the  managers  of  the  railway  company,  and  the  courts  are 
reluctant  to  interfere.,  save  when  clearly  beyond  the  just 
necessity  for  its  use  in  performing  its  duties  as  a  public 
carrier.  Eldridge  v.  Smith,  34  Vt.  484 ;  Dietricks  v.  L.  d  N, 
W.  R.  Co,,  (Neb.)  13  N.  W.  624;  Proprietor  of  Locks,  etc. 
r.  Xashua  d  Loioell  R.  Co,,  104  Mass.  1.  Nothing  in  the 
record  tend*  to  indicate  such  a  situation,  nor  that  the  com- 
j>any  has  overestimated  the  extent  of  ground  which  is  now 
and  wnll  in  the  future  be  required  for  depot  purposes.  For 
all  that  api)earK,  the  commerce  over  this  line  of  railway 
and  the  transportation  interests  of  the  municipality  and 
contributing  territory  have  assumed  nothing  like  the  pro- 
portions which  may  be  anticipated  in  the  near  future.  We 
do  not  think  it  can  be  said  from  the  record  before  us  that 
the  company  is  making  use  of  more  ground  than  it  may 
properly  appropriate  far  railroad  purposes. 
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III.  Whether  the  company  holds  title 
8.  EMiNfiNT  DO.     by  condemnation  or  under  deed  of  convey- 

MAIN  I    tlilG    OP 

?on^demntt*l?on*i)r  ^^^®  ^*  quite  immaterial;  for  in  either  event 
vtyance/^**        its  usc  is  the  Same  as  are  the  interests  of  the 

company  therein.  Brotcn  r.  Yoting,  69  Iowa 
625;  Mattice  v.  Chicago,  Q,  W.  R.  Co.  130  Iowa  749;  Wat- 
Jews  V,  Iowa  Cent.  R.  Co..  123  Iowa  390;  Morgan  v.  Dea 
Moines  Union  R.  Co.,  113  Iowa  561. 

IV.  The  next  question  is  whether  the 
4.  eminewt  do-      <^ity  council  of  Alvord  was  authorized  to  con- 

«ub.toct^to*^Ap^   demn  for  use  as  an  alley,  a  strip  of  land 
railway  depot     which   had   previously   been   condemned   or 

Kfoiiiids  : 

pubiio  streets,  appropriated  for  public  purposes.  In  Chi- 
cago, M.  d  8t.  P.  R,  Co.  V.  Btarkiioeather,  97 
Iowa  159,  the  power  of  the  city  or  town  to  extend  a  street 
across  a  railway  right  of  way  and  track  was  upheld,  on  the 
ground  that,  though  the  extension  of  the  street  might  cost 
some  jnconirenience  to  the  railway  company  in  the  operation 
of  its  trains,  this  would  be  inconsiderable  as  compared  with 
the  benefits  which  would  result  from  opening  the  street,  the 
court  saying  that  the  statutes  authorizing  the  opening  of  the 
street  by  a  municipality  "do  not,  in  terms,  provide  for  the 
taking  of  property  already  devoted  to  public  uses,  but  the 
taking  sought  by  the  defendants  would  not  exclude  the  plain- 
tiff from  its  property,  nor  interfere  materially  with  its  use, 
the  operation  of  its  trains,  and  the  transaction  of  its  busi- 
ness. The  exclusive  right  to  use  the  railway  as  such  will 
remain  in  the  plaintiff,  and  the  public  will  have  the  right 
to  cross  it  at  proper  times,  and  by  suitable  means." 

The  power  to  extend  streets  and  highways  across  rail- 
way tracks  at  suitable  places  is  generally  held  to  be  implied 
necessarily  from  the  general  authority  conferred  on  cities 
and  towns  to  open  and  extend  streets,  without  explicit  pro- 
visions on  the  subject.  Railways  cross  streets  and  high- 
ways and  vice  versa,  and  the  adjustment  of  the  two  publio 
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uses  in  essential  to  public  convenience  and  necessity  where' 
ever  practicable.  The  -decision  cited  above  was  followed  in 
Chicago,  G.  W.  R.  Co,  v.  City  of  Mason  Citify  155  Iowa 
99,  where  the  distinction  between  extending  a  street  over 
a  railway  right  of  way  and  the  appropriation  of  i>art  of 
the  right  of  way  for  a  street  or  alley  was  pointed  out.  This 
latter  would  involve  taking  of  land  previously  appropriated 
to  the  public  use  and  devoting  it  to  another  public  use, 
and  it  was  said:  ; 

"The  general  rule  seems  to  be  that,  if  the  use  of  the 
proposed  street  is  not  inconsistent  with  the  continuing  use 
by  the  railway  company  of  its  depot  grounds  for  proper 
pnrpoBeSy  the  power  of  the  city  to  condemn  a  right  of  way 
for  street  purposes  is  not  excluded,  ♦  ♦  *  even  though 
it  may  be  necessary  for  the  railway  company  to  make  slight 
changes  in  its  track  or  other  appurtenances.'' 

The  converse  of  this  proposition  necessarily  is  true,  and 
the  authorities  quite  generally  declare  that,  where  land  has 
once  been  appropriated  for  public  purposes  in  the  exercise 
of  eminent  domain,  it  cannot  be  again  condemned  to  the 
public  use  by  city  or  town  for  street  or  other  purposes  in- 
consistent therewith,  without  statutory  authority  for  so 
doing.  As  said  in  Baltimore  d  O,  d  C.  R.  Co.  t\  North, 
(Ind.)  3N.  E.  144: 

"The  law  seems  to  be  well  settled  that  lands  once  taken 
for  public  use  cannot,  under  general  laws,  without  an  ex- 
press act  of  legislature  for  that  puri)ose,  be  appropriated 
by  proceedings  in  invitum  to  a  different  public  use." 

As  concise  a  statement  of  the  law  on  the  subjects  as  we 
have  found  appears  in  Denver  Power,  etc,  Co.  t?!  Denver  & 
B.  O.  R.  Co.,  30  Colo.  204   (69  Tac.  5G8)  : 

"While  it  may  be  true  that  the  enterprise  of  petition- 
er is  public  in  its  nature,  the  public  necessity  which  must 
be  shown  to  exist  before  it  can  entirely  deprive  respond- 
^its  of  their  lands  is  the  necessity  of  the  public  to  be  in 
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some  manner  served  by  the  projected  enterprise,  and  not 
the  necessities  of  the  projector,  in  order  to  make  such  en- 
terprise a  success.    So  far  as  the  authority  to  exercise  the 
right  of  eminent  domain  for  the  public  uses  is  concerned,  it 
is  based  upon  the  theory  that  the  property  granted  the 
subject  is  upon  the  condition  that  it  may  be  retaken  to 
serve  the  necessities  of  the  sovereign  power    ♦    •    •      and 
to  this  end  agencies  created  by  the  state,  the  purpose  of 
which  is  to  serve  the  public,    may    exercise    this    right. 
Where,  however,  land  is  already  devoted  to  a  public  use, 
it  would  be  wholly  unreasonable  to  permit  it  to  be  taken 
for  another  public  use  which  would  nullify  and  defeat  the 
one  to  which  it  is  already  devoted,  except  in  eases  where 
the  overwhelming  necessities  of  the  public  were  such  that^ 
in  order  to  serve  their  needs,  or  supply  their  necessities, 
the  taking  of  such  property  became  necessary.    Unless  so 
limited,  no  rule  governing  the  rights  of  those  engaged  in 
conducting  a  business  for  the  benefit  of  the  public  could  be 
formulated   which  would   afford  them  protection   against 
others  desiring  to  also  engage  in  the  transaction  of  a  pub- 
lic business.    While  corporations  engaged  in  business  of  a 
nature  which  requires  them  to  serve  the  public,  are  said 
to  be  public  corporations,  they  are,  in  fact,  but  private  en- 
terprises, inaugurated  for  the  benefit  of  their  stockholders; 
and  if  one  such  corporation  may  take  the  property  of  an- 
other so  as  to  deprive  the  latter  of  the  use  to  which  it  is 
devoted,  except  public  necessity  demands  such  taking,  there 
would  be  no  reasonable  limit  to  the  conditions  under  which 
the  power  of  eminent  domain  might  be  exercised.    Without 
the  limitation  suggested,  the  most  absurd  results  could  fol- 
low.    The  second  might  take  from  the  first,  others  take 
from  the  latter,  and  the  first  turn  about  and  retake,  and 
thus  the  process  go  on  ad  infinitum/' 

See,  also,  affirming  the  same  rule,  8t.  Paul  Union  Depot 
Co.  V.  City  of  8t.  Paul,  30  Minn.  359;  City  of  Ft.  Wayne  «. 
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Lake  Shore  c£-  Alich.  Soutkcrn  IL  Co,,  132  Ind.  558  (18  t.  R. 
A.  367,  32  Aiii.  St.  377) ;  Hirkok  v.  Mine,  23  Ohio  St.  523 
(13  Am.  li.  255) ;  2  Elliott  on  Railroads,  Section  966  (2d 
Ed.). 

It  i;s  said  in  Elliott  on  Roads  and  Streets  (2d  Ed.),  Sec. 
219: 

^'The  right  of  eminent  domain  is  a  dominant  legislative 
power  only  called  into  exercise  by  the  enactment  of  a  valid 
statute,  and  when  a  party  asserts  a  right  to  seize  land  pre- 
viously approi)riated  to  a  public  use,  he  must  sustain  his 
claim  by  producing  a  statute  clearly  conferring  the  as- 
serted authority.  It  will  not  be  presumed,  in  the  absence 
of  such  a  statute,  that  the  legislature  intended  to  again 
seize  proi^erty  which  had  been  once  appropriated.  •  *  * 
The  general  rule  is  that  if  the  two  uses  are  not  inconsistent, 
and  both  may  stand  together  without  material  impairment 
of  the  first,  authority  for  the  second  use  may  be  implied  from 
a  general  grant;  but  if  they  cannot  co-exist  without  mate- 
rial impairment  of  the  first,  authority  to  take  for  the  sec- 
ond cannot  be  implied  from  a  mere  general  grant  of  au- 
thority to  condemn.'' 

The  authorities  seem  unanimous  in  sustaining  this  rule; 
hut  see,  as  applicable  to  efforts  of  municipalities  to  a])i)ro- 
priate  depot  grounds  for  street  purposes,  Winona  d  St.  P. 
R.  Co,  V.  City  of  Watertown,  4  S.  Dak.  323  (56  N.  W.  1077)  ; 
City  Couficil  of  Augusta  v.  Oeorfjia  K.  d-  B.  Co.,  98  Ga.  161 
(26  S,  E.  499)  ;  'New  Jersey  Southern  R.  Co.  v.  Long  Branch 
ConnnissionerSy  39  N.  eT.  L.  28. 

That  the  use. of  ground  as  an  alley  would  be  inconsist- 
ent with  that  for  depot  purposes  is  manifest.  The  town 
is  given,  by  Section  753  of  the  Code,  supervision  and  con- 
trol over  all  streets  and  alleys,  and  required  to  keep  these 
open.  This  necessarily  would  prevent  any  occupation  by 
the  railway  company  which  might  obstruct  travel  in  the 
alley,  and  would  necessarily  exclude  all  freight  or  storage 
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buildings  required  bj  it  for  the  transaction  of  its  business, 
and  the  laying  of  side  tracks  thereon,  or  any  use  by  it 
other  than  the  public  may  enjoy  as  an  alley.  The  court 
rightly  held  the  town  to  have  been  without  authority  to 
coudemn.^— Affirmed, 

Gaynor^  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


L.  E.  Welch  &  Co.,  Appellee,  v.  J.  F.  Schlappi,  Appellant. 

BEFOBMATION  OF  INSTRUMENTS:  Grouudfr— Mutnal  Mistake 
— Evidence.  Evidence  reviewed,  and  held  to  show  a  mutual 
mistake  in  the  name  of  the  obligee  in  a  contract  of  guaranty^ 
and  to  Justify  the  reformation  prayed. 

Appeal  from  Woodbury  District  Court. — W.  Q.  Seabs, 

Judge. 

Monday^  February  19,  1917. 

SrriT  in  equity  to  reform  a  contract  of  guarantee  and 
to  recover  thereon.  There  was  a  judgment  for  the  plaintiff, 
and  the  defendant  ap])eal8. — Affirmed. 

Carter,  Bravkney  tC-  Carter^  for  appellant. 

Tho8,  P.  Cleary  d  A.  Van  Wagenen,  for  appellee. 

Evans,  J. — The  contract  sued  on  is  as 

BBFORMATION  OF      -    ,, 

inhtci;ments:      lOllOWS : 
groundH :   mu- 

timi  mistake :  "September  15,  1913.  I  hei'ebT  a&ree  to 

evidence.  v      o 

stand  responsible  for  any  money  due  Mr. 

E.  L  Welsh  on  contract  between  E.  L.  Welsh  and  J.  P.  Arp. 
I  do  not  want  any  lien  filed  against  any  of  my  houses.     J. 

F.  Schlappi." 

The  circumstances  leading  up  to  the  contract  were  that 
Schlappi  was  a  property  owner  who  had  entered  into  a 
contract  with  J.  P.  Arp  for  the  erection  of  certain  houses 
upon  his  property.  L.  E.  Welch  was  a  subcontractor  under 
Arp  who  had  performed  his  contract  and  was  about  to  file 
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a  mechanics*  lieu  against  the  property.  He  served  upon 
Schlappi  a  certain  notice  to  that  effect,  wherenpon  Schlappi 
executed  the  agreement  above  set  forth  for  the  puri)ORei 
of  avoiding  such  proceeding.  The  reformation  asked  was 
to  correct  the  name  E.  L.  Welsh  to  L.  E.  Welch  &  Co. 
The  ground  upon  which  the  reformation  is  asked  is  that 
the  name  E.  L.  Welsh  was  entered  by  mutual  mistake  of 
the  parties.  The  principal  controversy  made  here  by  the 
appellcint  is  that  the  evidence  was  insufficient  to  warrant 
the  reformation.  It  is  said  that  the  evidence  is  in  conflict, 
and  that  the  evidence  of  the  defendant  is  as  weighty  as  that 
of  the  plaintifif  on  that  question.  We  find  no  conflict  in  the 
evidence  on  any  material  point.  The  evidence  of  the  defend- 
ant himself  would  be  quite  sufficient  to  warrant  the  refor- 
mati6n.  The  written  guarantee  is  in  the  handwriting  of  the 
defendant.  The  most  that  he  contends  for  is  that  he  made 
no  mistake,  in  that  he  wrote  the  name  precisely  as  it  was 
given  to  him  by  plaintiff's  attorney.  He  argues,  therefore, 
that  the  mist.ike,  if  any,  was  not  mutual.  The  written  no^ 
tice  served  upon  Schlappi  contained  the  following : 

"To  J.  F.  Schlappi:  You  are  hereby  notified  that  L.  E. 
Welch,  operating  under  the  trade  name  of  L.  E.  Welch  & 
Co.,  claim  a  mechanic's  lien,"  etc. 

Upon  receipt  of  this  notice,  the  defendant  came  to  the 
ofl9ce  of  plaintiff's  attorney,  who  had  caused  the  notice  to 
be  served  upon  him,  and  asked  that  some  arrangement  be 
made  to  avoid  the  filing  of  the  lien.    His  offer  to  guarantee 
the  account  was  accepted  by  the  attorney.    He  was  told  by 
the  attorney  to  write  out  a  guarantee,  the  attorney  himself 
being  too  busy  at  that  time  to  do  so.    Schlappi  was  acquaint- 
ed with  Welch,  but  appears  to  have  known  him  as  Ed  Welsh, 
Thifl  may  account  naturally  for  the  reversing  of  the  initials. 
There  was  no  other  Welch  connected  with  the  transaction 
in   any  way.     Defendant  does  not  claim  that  his  written 
guarantee  made  him  liable  to  any  other  person.    There  is 
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no  dispute  of  identity  of  the  beneficiary  of  "the  contract. 
The  insertion  of  the  name  E.  L.  Welsh  was  a  mistake,  with- 
out dispute.  If  the  attorney  suggested  tlie  name  in  that 
form,  it  was  a  mistake  on  his  part.  When  Schlappi  accepted 
it  without  correction  and  so  wrote  it,  it  was  likewise  a 
mistake  on  his  part.  It  is  trifiiag  with  argument  to  contend 
otherwise.  Bv  the  decree  entered,  the  defendant  is  held 
liable  to  the  identical  person  to  whom  he  supposed  he  w-as 
binding  himself  when  he  siojned  the  agreement. 

The  decree  was  clearly  right,  and  it  is — AffirmeA.^ 

Gaynor,  C.  J.,  Ladd  and  Salinger^  JJ.,  concur. 


r,  J.  Wkndt,  A])])ellee,  v.  George  Haglestange,  Appellant. 

BILLS    AND    NOTES:      Payment    and    Discharge — Evidence — Sufi- 

1  ciency.  Evidence  reviewed,  and  held  to  sustain  the  plea  that 
certain  sums  received  by  the  holder  of  a  note  should  be  iiL- 
dorsed  thereon  as  payments. 

APPEAL  AND  EBBOB:    Beview— Questions  of  Fact — ^Equity  Cause 

2  — Hearing  De  Novo.  Jn  spite  of  tlie  dofnreiicfi  piven  by  the  aj>- 
pellate  court  to  the  findings  of  fact  by  the  trial  court  even  in 
an  equity  cause,  Such  findings  will  be  overruled  when  the  ap- 
pellate court  has  advantages  equal,  if  not  superior,  to  the  trial 
court  in  finding  the  real  truth  of  a  pure  fact  case. 

Appeal  from  Van  Buren  Distriet  Court. — D.  M.  Anderson, 

Judge. 

Monday^  FEBRUARr  19,  1917. 

ArTiox  upon  a  promissory  note.  The  defendant  plead- 
ed payment  and  a  counterclaim.  There  was  a  judgment  for 
the  plaintiff  for  the  full  amount  of  the  note,  less  a  pay- 
ment of  ?300  admitted  by  the  plaintiff.  The  defendant 
appeals. — Modified  and  affirmed. 

Sloan  d  Sloan  and  W.  D.  McCormick^  for  appellaut. 

Neiobold  d  ]\eu:holdj  for  appellee. 


Feb,  1917]  Wendt  v.  Haglestaxgb.  477 

EvANS^  J. — 1.     The  note  sued  on  was 
1.  Bii,Ls  AXD  for  11,256,  dated  September  1,  1905,  with 

NOTES :    pay-  ^  '  *  '  ' 

"iTarge^^ev^"      a^in"*'^!  interest  at  5  per  cent.    The  petition 
SSi'cy!  ''"®"        allowed  a  credit  thereon  of  |300,  paid  March 

18,  1907.  The  answer  admitted  the  note, 
and  pleaded  payments  thereon  in  addition  to  the  paj-ment 
admitted  by  the  plaintiff,  as  follows:  March  10,  1906,  $200; 
February  8,  1907,  $325;  March  19,  1907,  f^OO.  A  counter- 
claim was  also  pleaded,  whicli  will  be  noticed  later.  For 
some  reason  not  apparent  in  the  record,  the  parties  agreed 
that  the  case  should  be  tried  on  the  equity  side  of  the  court, 
and  it  was  so  tried,  and  it  is  now  submitted  here  for  trial 
de  novo.  Only  fact  questions  are  involved.  These  have  to 
do  mainly  with  the  three  items  of  credit  claimed  by. the  de- 
fendant and  denied  by  the  plaintiff,  which  are  above  set 
forth.  It  is  practically  undisputed  that  the  defendant  did 
pay  to  the  plaintiff  f200  on  March  10,  1906,  and  |325on 
February  8,  1907,  but  it  is  claimed  that  these  payments 
were  made  upon  matters  that  were  entirely  outside  of  the 
note.  For  the  plaintiff,  it  is  contended  that  the  |200  was 
in  part  payment  for  a  pair  of  mules  sold  to  the  defendant 
hx  the  plaintiff,  and  that  the  f.325  was  paid  to  the  plaintiff 
on  a  certain  land  purchase  made  by  the  defendant  from  one 
Satterlee,  for  which  the  plaintiff  advanced  the  money  to 
Satterlee  and  took  title  in  his  own  name  as  security.  The 
defendant  contends  that  the  mule  transaction  and  the  Sat- 
terlee  deal  were  both  included  in  the  $1,256  note,  and  this 
is  the  decisive  question,  so  far  as  such  two  claims  are  con- 
cerned. On  this  question,  the  defendant  affirms  and  the 
plaintiff  denies,  and  we  are  driven  to  a  careful  consideration 
of  the  attendant  circumstances,  in  order  to  determine  where 
the  best  corroboration  lies.  The  parties  are  brothers-in-law 
and  lived  at  Farmington.  Many  years  ago,  they  had  been  in 
partnership  in  the  ownership  of  a  livery  stable,  but  such 
partnership  was  terminated  many  years  prior  to  the  trans- 
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actions  involved  herein.  For  a  year  or  two  prior  to  these 
transactions,  they  had  occasionally  joined  together  in  the 
purchase  of  horses  for  shipment  and  resale,  but  they  set- 
tled each  transaction  between  themselves  at  its  close.  The 
defendant  appears  to  have  been  a  man  of  limited  means, 
and  the  plaintiff,  a  man  of  more  ready  means.  When  the 
plaintiff  retired  from  the  livery  business,  he  sold  his  interest 
to  one  Thero,  and  took  his  note  therefor,  with  defendant  as 
surety.  Thero  became  insolvent,  and  the  defendant  thei'e- 
bv  became  the  loser  to  the  extent  of  several  hundred  dol- 
lars.  This  debt  was  patiently  carried  by  the  plaintiff  for 
many  years.  It  fairly  appears  that,  some  time  before  f^ep- 
tember  1,  1905,  the  defendant  had  given  his  note  in  renewal 
of  the  Thero  note,  and  that  the  plaintiff  had  at  that  time 
generously  waived  the  accrued  interest,  either  in  whole  or  in 
part.  The  note  in  suit  was  drawn  by  the  defendant,  and 
the  computation  for  it  was  made  by  him.  He  claims  to  have 
entered  upon  his  book  of  original  entry  at  the  same  time 
the    following: 

"September  1,  lOOn,  Kal.  due  on  note |712.75 

"S<>ptember  1,  1905,  Aint.  duo  IM.  Sattcrlee, 

with  interest,    262.50 

"September   1,   1005,    Amt.   due   for   mules, 

with  interest  from  March  15, 280.75 

"Settled  by  note  from  date f  1,256.00'* 

According  to  the  defendant,  the  three  items  here  pi^- 
sented  are  the  items  for  which  the  note  was  given.  This 
contention  is  denied  by  the  plaintiff  as  a  witness,  but  he  is 
wholly  unable  to  account  for  the  items  that  did  go  into 
the  note.  He  is  able  to  specify  only  the  J700  note  and  JlOO 
which  he  claims  to  have  loaned  the  defendant  about  that 
time,  such  loan  being  denied  by  the  defendant!  The  sub- 
stance of  plaintiff's  testimony  is  summed  up  by  him  in  the 
following,  which  we  quote  from  his  examination: 
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"Q.  Why  didn't  yon  iuclude  all  these  items?  A.  We 
didn't  include  the  land;  that  had  nothing  to  do  with  it, 
and  the  mules;  the  other  we  included.  I  couldn't  say  what 
he  put  in  there  or  nothing  about  it;  I  didn't  pay  a  bit  of 
attention.  He  wrote  the  note;  I  didn't  see  him  write  the 
^note.  Q.  Can  you  give  me  some  idea  of  what  he  did  in- 
clude? A.  No,  sir,  1  didn^'t  ask  when  he  gave  me  the  note. 
I  know  that  the  note  was  $1,256.  Q.  You  concluded  all 
your  matters  were  settled  ?  A.  I  supposed  it  was ;  I  left  it 
to  him." 

The  occasion  for  giving  the  f  1,256  note  was  that  the 
plaintiff  was  about  to  remove  from  Farmington  to  Fort 
Madison,  and  he  suggested  to  the  defendant  that  they  have 
a  settlement.  Concededlv,  the  note  was  intended  as  a  settle- 
ment.  The  plaintiff  contends,  however,  that  the  defendant 
was  not  owing  him  for  the  mules  at  the  time  the  note  was 
executed,  but  that  the  transaction  was  subsequently  had 
on  October  24, 1905.  For  the  defendant,  it  is  contended  that 
he  purchased  the  mules  in  March,  1905,  and  was  to  pay 
for  them  when  he  sold  them.  The  circumstances  leading  up 
to  this  transaction  were  that,  on  March  15,  1905,  the  plain- 
tiff had  bid  off  these  mules  at  a  public  sale.  They  were  not 
in  good  condition  for  the  purpose  of  resale.  He  immedi- 
ately offered  them  to  the  defendant  at  the  sam,e  price  at 
which  he  had  bid  them  off,  with  a  further  understanding 
that  they  would  be  fitted  up  and  that  the  defendant  should 
pay  the  plaintiff  for  them  when  they  were  sold.  The  defend- 
ant claims  to  have  accepted  the  offer.  He  took  the  mules 
to  his  own  place  on  the  same  day,  and  continued  to  hold 
possession  of  them  at  all  times  down  to  the  day  of  settle- 
ment. 

The  plaintiff's  version  of  the  affair  is  that  he  simply 
allowed  the  defendant  to  use  the  mules  for  his  own  con- 
venience, ;and  that  nothing  had  been  said  between  him  and 
the  defendant  concerning  the  purchase  of  the  mules  by  the 
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defendant  until  OcIoIht  241!i,  at  wliich  time  he  proposed 
the  sale  and  the  defendant  accepted.  The  defendant  is  cor- 
roborated in  his  story  by  the  conceded  fact  of  possession. 
He  is  further  corroborated  by  the  fact  that,  on  Octol)er  21st, 
the  plaintiff  held  a  public  sale  of  his  personal  property. 
This  was  just  one  week  before  his  final  departure  for  Foi*t 
Madison.  The  mules  were  not  included  in  the  sale,  nor  is 
there  any  reason  suggested  by  the  plaintiff  why  they  should 
not  have  been  so  included.  In  view  of  the  fact  that  his  sale 
was  a  closing-out  sale  because  of  his  contemplated  removal, 
this  circumstance  is  consistent  with  the  storv  of  the  defend- 
ant  and  inconsistent  with  that  of  the  plaintiff.  Further- 
more, the  |20(>  payment  was  substantially  less  than  the 
agreed  price  of  the  mules.  Nothing  was  ever  said  on  that 
subject  between  the  parties,  neither  at  the  time  nor  since. 
The  parties  met  frequently.  The  plaintiff  moved  back  to 
Farmington  in  1911.  The  alleged  open  account  due  him  for 
the  mules  was  never  mentioned  by  him  until  the  bringinpj 
of  this  suit.  If  there  was  an  open  account  due  him  on  that 
item,  he  allowed  it  to  outlaw  without  a  suggestion  or  re- 
quest that  it  be  either  paid  or  settled  by  note.  The  story 
of  the  defendant  is  fuUv  corroborated  bv  the  testimonv  of 
his  wife.  We  attach  more  importance,  however,  to  the  cor- 
roboration by  the  circumstances  appearing  in  evidence.  We 
think  the  clear  preponderance  is  with  the  defendant  at  this 
point,  and  that  it  must  be  found  that  the  purchase  price 
of  the  mules  was  included  in  the  note.  That  being  so,  the 
conceded  payment  of  March  10,  1906,  should  be  applied  as 
a  credit  upon  the  note. 

Turning  now  to  the  Satterlce  transaction :  This  was 
had  a  few  months  before  the  execution  of  the  settlement 
note.  The  defendant  had  bargained  with  one  Satterlee  for 
a  20-acre  timber  lot  for  |250,  but  was  without  money  to  pay 
therefor.  The  plaintiff  paid  the  amount  for  him  and  took 
title  from  Satterlee  to  himself.     Both  parties  agreed  that 
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he  was  to  turn  the  property  over  Rpou  a  reimbursement  of 
the  purchase  price.  The  defendant  was  in  possession  and 
removed  more  or  less  timber  therefrom.  This  transaction^ 
therefore,  antedated  the  settlement  note,  and  might  readily 
have  been  included  therein.  In  view  of  the  fact,  however, 
that  the  plaintiff  was  fully  protected  by  the  holding  of  titl^ 
to  the  land,  it  would  not  be  incredible  if  this  item  had  been 
omitted  from  the  consideration  of  the  note,  and  we  must- 
look  again  to  circumstances  for  corroboration  one  wa}'  or 
the  other.  On  February  8,  1907,  the  defendant  paid  |325  in 
cash.  At  the  same  time,  the  plaintiff  executed  a  deed  to  the 
defendant's  wife  for  the  timber  lot.  There  does  not  appear 
to  have  been  any  computation  of  the  actual  amount  due  the 
plaintiff  on  the  Satterlee  transaction.  He  was  paid  a  total 
of  ^25,  which  was  clearly  an  over-payment  of  the  amount 
actually  due.  This  circumstance  is  quite  consistent  with 
the  claim  of  the  defendant  that  the  amount  thus  paid  was 
to  be  credited  upon  his  note,  on  the  theoi^  that  the  Satter- 
lee item  had  been  included  therein.  On  this  theory,  there 
was  no  occasion  for  a  computation  of  the  item  at  the  time 
of  this  payment.  'The  only  explanation  offered  by  the  plain- 
tiff is  that  he  himself  applied  the  $25  on  the  mule  account, 
and  that  he  only  received  |250  on  the  other  transaction.  He 
actually  receipted  to  defendant's  wife,  however,  for  |300, 
and  he  does  not  deny  receipt  of  |2o  additional  from  defend- 
ant. This  |30()  payment  was  furnished  by  the  defendant's 
wife,  out  of  funds  which  she  had  recently  received  from  her 
parents.  The  arrajigement  between  her  and  her  husband 
was  that  she  would  pay  f300  on  the  note  if  she  could  have 
the  deed  made  in  her  name;  and  it  was  so  done.  Her  check 
on  the  bank  is  produced  in  evidence,  with  notations  thereon 
which  appear  to  have  been  made  at  the  time.  We  think  it 
must  be  found  that  this  Satterlee  item  was  included  in  the 
note,  and  that  the  f325  payment  of  February  8,  1907,  should, 
therefore,  be  endorsed  as  a  credit  upon  the  note. 
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The  other  item  of  dilpute  as  to  credits  involves  an  al- 
leged payment  of  f300.     The  defendant  claims  two  pay- 
ments of  such  amount  on  March  18  and  19,  1907,  respective- 
ly.    The  plaintiff  in  his  petition  conceded  the  payment  of 
f  300  on  March  18, 1907.    It  is  clearly  proved,  by  check  dated 
March  19,  1907,  with  plaintiff's  endorsement  thereon,  that 
a  payment  of  f  300  was  made  on  March  19th.   The  defendant 
contends  that  on  the  day  previous  he  had  paid  to  the  plain- 
tiff a  like  amount  in  currency.    This  testimony  has  the  cor- 
roboration of  the  plaintiff's  concession  in  his  petition.  Plain- 
tiff as  a  witness  contends,  however,  that  he  received  only 
one  payment  of  such  amount,  and  that  was  the  payment 
by  check,  and  that  such  was  the  payment  which  he  had  in 
mind  when  he  conceded  it  in  the  petition  under  date  of 
March  18th.    Again,  we  have  had  to  scrutinize  the  circum- 
stances very  closely,  in  order  to  arrive  at  what  we  believe 
to  be  the  truth  at  this  point    A  claim  of  payment  by  cur- 
rency is  not  assuring  as  a  matter  of  first  impression.    Where 
a  creditor  commits  himself  to  an  admission  of  the  receipt  of 
an  amount  to  be  credited,  he  incurs  some  peril  if  he  mis- 
takes the  date.    The  real  payment  may  later  be  proved  upon 
him  under  a  different  and  correct  date ;  and  his  mistake  and 
concession  of  payment  on  a  wrong  date  may  become  un- 
welcome corroboration  to  a  claim  of  the  debtor  that  he  paid 
him  currency  on  the  conceded  date.     The  story  of  the  de- 
fendant is  that  he  carried  to  the  plaintiff  at  Fort  Madison 
on  March  18,  1907,  f300  in  currency,  and  that  the  same  rep- 
resented the  selling  price  of  a  team  of  horses.    Upon  return- 
ing home  on  the  same  day,  he  found  awaiting  him  a  postal 
card  from  the  plaintiff,  advising  him  that  he  had  purchased 
some  properly  and  would  like  to  receive  |300.    The  defend- 
ant answered  the  postal  card  on  the  same  day  as  follows: 
"Make  your  deal.     Will  send  same  by  W^ednesday."    And 
thereupon,  under  date  of  March  19th,  the  defendant's  wife 
drew  her  check  and  mailed  it  to  the  plaintiff.    The  postal 


Feb.  1917]  Wendt  v.  Haglestange.  483 

card  which  had  been  written  by  the  plaintiff  to  the  de- 
fendant was  conceded ly  written  to  him  some  time  before 
March  18th,  perhaps  on  the  17th.  If  the  defendant  visited 
the  plaintiff  on  March  18th,  and  paid  him  |300  in  cun^encTj 
he  complied  with  the  request  of  the  previous  postal  card 
without  knowing  it;  and  nothing  appears  to  have  been  said 
between  him  and  the  plaintiff  on  the  subject.  WTien  the 
defendant  reached  home  at  Farmington  and  found  such 
[K>?*tal  card,  he  must  have  known  that  he  had  given  a  prac- 
tical answer  to  it  by  the  j)ayment  which  he  had  made.  The 
postal  card  which  he  sent  in  reply  was  not  onlj'  mailed  by 
him  on  the  18th,  but  was*  mailed  early  enough  in  the  day 
to  reach  the  plaintiff  on  the  same  date,  as  indicated  by  the 
postmark  thereon.  Pursuant  to  this  postal  card,  the  plain- 
tiff received  the  check  the  following  day.  The  plaintiff  did 
not  actually  endorse  the  payment  on  the  back  of  this  note. 
His  method  of  giving  credit  was  that  he  made  a  "slip"  and 
pinned  that,  with  the  postal  card,  to  the  note.  The  postal 
card  bearing  the  date  March  18th  might  have  resulted  in  mis- 
leading the  plaintiff  later  as  to  the  date  of  such  credit.  We 
think  the  probabilities  at  this  point,  as  they  appear  from  the 
circumstances  here  indicated,  are  quite  against  the  defend- 
ant, and  render  his  claim  somewhat  incredible.  The  burden 
is  on  him  to  establish  the  payment.  The  only  corroboration 
the  story  has  is  the  concession  of  the  plaintiff  in  his  peti- 
tion. Inasmuch  as  both  dates  figured  so  prominently  in  the 
transaction,  the  first  in  the  postal  card  and  the  second  in 
the  check,  and  as  the  card,  with  its  date  of  March  18th,  was 
all  that  was  left  in  the  hands  of  the  plaintiff  as  a  memoran- 
dum, his  concession  is  quite  satisfactorily  explained ;  and 
we  are  quite  convinced,  from  the  circumstances  herein  in- 
dicated, that  such  concession  was  intended  to  apply  to  the 
check,  and  that  he  was  merely  mistaken  in  the  correct  date. 
We  find  the  issues  against  the  defendant  at  this  point. 

2.    Turning  to  defendant's  counterclaim:  The  princi- 
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pal  item  therein  is  JITS,  being  one  half  the  value  of  a  team 
which  had  been  jointly  purchased  as  alleged,  and  which  was 
taken  by  the  plaintiff  for  his  own  use  and  later  disposed  of. 
There  is  a  direct  conflict  in  the  testimony  of  the  two  par- 
ties concerning  the  same.  If  the  team  belonged  jointly  to 
the  two  parties  and  was  appropriated  by  the  plaintiff,  it 
was  so  appropriated  before  the  note  in  suit  was  given,  al- 
though it  was  not  sold  until  later.  We  can  conceive  of  no 
reason  why  it  should  have  been  overlooked  in  the  settlement. 
In  view  of  the  unequal  resources  of  the  two  parties,  it  is 
diflScult  to  conceive  of  such  an  item-s  being  ignored  and 
unadjusted  for  any  considerable  length  of  time.  It  does  not 
appear  that  the  item  was  ever  discussed  between  them  in 
any  conversation.  The  corroborating  circumstances  and 
probabilities  are  clearl}-  with  the  plaintiff  at  this  point. 

Another  item  of  f^^O  is  claimed  for  two  hogs  which  were 
butchered  for  the  plaintiff  by  the  defendant  and  delivered 
to  him.  The  plaintiff  con(*edes  that  he  received  the  hogs, 
but  contends  that  he  paid  for  them  then  and  there.  He  is 
corroborated  by  his  wife,  who  was  present  at  the  time,  and 
who  personally  secured  the  money  with  whicli  payment  was 
made.  The  circumstances  of  payment  are  given  in  detail 
and  appear  plausible.  TJ'e  find  this  issue  against  the  de- 
fendant. There  are  other  small  items  included  in  his  coun- 
terclaim, all  of  which  are  denied  by  the  plaintiff.  We  have 
examined  the  evidence  carefully,  and  reach  the  conclusion 
that  none  of  the  items  are  fairlv  sustained. 

It  is  stronglv   urged  bv  the  appellee 

2.  Appbal  and  '^  *  ^  *  *  ' 

"u?"tionrof^^  *   ^^^^^  ^'*^  ^^^^^  court  had  better  opportunity 
fact:  equity        of  examinins:  the    witnesses    than    we   can 

cause :    ncaring  " 

do  novo.  have,  and  for  that  reason  the  findings  of 

fact  below  should  not  be  disturbed.  It  is  true  that  we  at- 
tach weight,  even  in  an  equity  case,  to  the  findings  of  fact 
by  the  trial  court,  because  in  some  respects  there  are  ad- 
vantages available  to  the  tibial  judge  which  are  not  avail- 
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able  to  us.  On  the  other  hand,  casps  corne  before  ns  not  in- 
frequently where  the  trial  judge  was  manifestly  at  a  dis- 

• 

advantage  because  of  the  conflict  and  confusion  of  testi- 
mony. In  such  cases,  the  real  facts  are  sometimes  so  elusive 
and  concealed  that  only  a  careful  reading  and  re-reading 
of  the  written  testimony  in  its  completeness  will  enable  a 
satisfactory  finding  thereon.  This  appears  to  be  such  a 
ease.  We  reach  the  conclusion  already  indicated  that  the 
Satteflee  item  and  the  item  for  mules  were  included  in  the 
note,  and  that  the  defendant  is  entitled  to  credit  thereon 
for  the  two  payments  totalling  J525.  To  this  extent,  the  de- 
cree below  is  reversed.  In  all  other  respects,  it  is  affirmed. 
Costs  will  be  apportioned.  Each  party  will  pay  for  printing 
his  oMTi  briefs  and  one  half  of  all  other  costs. — Modified  and 
affirmed, 

Gaynok,  C.  J.,.Ladd  and  SalingkR;,  J  J.,  concur. 


Cecelia  Williamson.  Aduiiuislratrix,  Ajtpellee,  v.  Barney 

IJuNKERs.  A])pellaiit. 

HEW  TBIAL:  Orounds — Misconduct  of  Jury — Inadequate  Consid- 
eration. An  order  for  new  trial  because  of  inadequate  consid- 
eration of  the  case  by  the  jury  is  peculiarly  within  the  power 
and  discretion  of  the  trial  court. 

PRINCIPLE  APPLIED:  In  a  civil  action  for  damages  for 
wrongfully  causing  death,  the  jury  was  out  about  an  hour,  a 
considerable  part  of  the  time  being  consumed  in  getting  supper. 
Clear  directions  had  been  given  as  to  signing  one  of  the  sub- 
mitted forms  of  verdict.  Defendant's  counsel  had  argued  that 
a  verdict  for  plaintiff  was  equivalent  to  finding  defendant  guilty 
of  murder.  The  jury  told  the  bailiff  they  were  ready  to  report 
They  had  not  then  signed  the  verdict,  nor  did  they  seem  to 
know  that  such  was  their  duty.  The  verdict  was  then  signed 
by  Inserting  "not  guilty"  after  the  verdict  for  defendant,  and 
below  the  word  "foreman,"  one  juror  signed  his  name.  Whether 
the  jury  was  afflicted  with  like  aberration  of  mind  during  the 
trial  did  not  appear. 
Held,  order  for  new  trial  would  not  be  disturbed. 
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Appeal  from  Plymouth  District  Court. — W.  D.  Boies^  Judge. 

Monday^  February  19,  1917. 
Action  for  damages  resulted  in  a  verdict  for  defendant. 
On  plaintiff's  motion,  a  new  trial  was  granted,  and  from  this 
ruling  defendant  appeals. — Affirmed. 

Kass  Bros,  d  Sievers,  for  appellant. 

C.  A.  Bahcock,  and  McDnffie  d  Keetian,  for  appellee. 

Ladd,  J. — Trial  resulted  in  a  verdict  in 
words  and  form  following:  "We,  the  jury, 

New    trial  : 

grounds:  mis-     find  for  the  defendant,    Barney    Bunkers. 

conduct  of  7  1/ 

jury:   inade-         Xot  guilty. 
quate  consid-  ^         *' 

oration.  "Foreman 

"H.  A.  Borger." 

Thereupon,  the  plaintiff  moved  for  new  trial,  stating  7 
grounds.  Among  these  were  that  the  verdict  was  not  the 
result  of  a  fair  and  impartial  consideration  of  the  evidence; 
was  not  responsive  to  the  testimony;  was  the  result  of  pas- 
sion and  prejudice;  that  the  jury  was  guilty  of  misconduct 
and,  as  shown  by  the  verdict,  did  not  comprehend  and  un- 
derstand the  evidence.  Two  forms  of  verdict  had  been  sub- 
mitted, and  the  court  had  instructed  the  jury  : 

"If  you  find  for  plaintiff,  use  form  of  verdict  No.  1, 
writing  in  the  amount  which  you  find  he  is  entitled  to  re- 
cover; if  yoxi  find  for  defendant,  use  form  of  verdict  No.  2; 
and  the  verdict  agreed  upon  have  your  foreman  sign  and 
return  into  court  herewith.'' 

The  jury  used  form  of  verdict  No.  2,  first  inserting 
therein  "Not  guilty."  It  «nppears  from  the  affidavits  at- 
tached to  the  motion  that  counsel  lor  defendant  argued 
strenuously  to  the  jury  that  to  find  for  the  plaintiff  would 
be  equivalent  to  convicting  defendant  of  murder,  and  it  is 
suggested  that  this  accounts  for  the  pains  taken  by  the  jury 
to  amend  the  form  of  verdict  thought  sufficient  by  the  trial 
court.    It  should  also  be  said  that  a  verdict  was  returned 
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ill  little  uiore  than  an  hour  after  HubmiMsion  of  the  case, 
the  jury  in  the  raeaiitime  being  taken  to  supper  a  consid- 
erable distance  from  the  court  house.  Upon  being  informed 
by  the  jury  that  they  had  agreed  on  a  verdict,  the  bailiff 
inquired  whether  the  foreman  had  signed  it.  One  of  the 
jurors  answered,  ^'Yes/'  and  asked  if  it  had  to  be  signed. 
I^ing  answered  in  the  affirmative,  and  told  to  look  at  the 
instructions,  one  of  them  then  signed  as  above.  As  the  rul- 
ing of  the  court  is  Yiot  based  on  other  matters  appearing  in 
the  record,  it  is  unnecessary  to  refer  to  them.  After  some 
of  those  making  affidavits  had  been  examined,  counsel  for 
plaintiff  inquired  whether  the  court  cared  to  hear  argument 
on  the  motion,  to  which  the  court  responded: 

"If  you  attorneys  want  to  argue  the  question  of  the 
nece.^sity  of  the  jury  paying  some  attention  to  the  instruc- 
tions of  the  court,  you  may  do  so.  The  court  knows  what 
time  the  jury  retired  to  consider  their  verdict,  and  that  was 
pi*actically  six  o'clock,  and  within  a  little  more  than  an 
hour  after  they  had  retired,  they  having  gone  to  supper  in 
the  meantime,  the  clerk  was  notified  that  they  had  agreed, 
and  he  hunted  up  the  court  and  notified  the  court  that  they 
had  agreed  upon  their  verdict.  According  to  the  bailiff's 
testimony,  they  had  not  signed  the  verdict,  and  some  of 
them  did  not  know  that  they  had  to.  When  they  did  sign 
it,  instead  of  the  foreman  signing  on  the  line  as  directed 
by  the  court  for  him  to  sign,  they  wrote  in  the  words  'not 
guilty/  and  some  member  of  the  jury  signed  it  below.  Un- 
less you  can  argue  the  court  out  of  the  proposition  that  the 
jury  should  at  least  read  the  instructions,  and  when  the 
last  instruction  tells  them  plainly  where  they  should  sign 
the  verdict,  and  they  do  not  regard  that,  and  they  bring  in 
a  verdict  as  soon  as  they  can,  in  this  case,  the  court  is  of  the 
opinion  that  the  parties  should  have  a  new  trial." 

After  argument,  the  court  continued: 

"The  only  reason  that  the  court  has  for  setting  aside 
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the  verdict  is  the  sincere  belief  that  the  jury  did  not  give 
this  case  the  proper  consideration  it  should  have.  With 
twelve  intelligent  men,  with  the  very  last  paragraph  of  the 
instructions  speaking  plainly  as  to  their  duty  with  refer- 
ence to  signing  the  verdict,  didn't  know  how  to  sign  it,  it 
shows  that  they  didn't  pay  any  attention  to  the  court  when 
it  read  its  instructions.  Now  the  court  has  some  rights  in 
this  case,  and  some  duties  to  perform,  as  well  as  the  attor- 
neys. Now  outside  of  the  bare  fact  of  the  conduct  of  the 
jury  in  the  jury  room,  •  •  ♦  the  court  is  taking  into 
consideration  nothing  else  that  is  filed  here  in  support  of 
this  motion." 

On  suggestion  by  counsel  for  defendant  that  it  should 
not  be  ruled  that  the  jury  should  stay  out  any  particular 
time,  the  court  responded: 

"You  are  begging  the  question.  I  do  not  put  it  upon  the 
ground  that  the  jury  should  stay  out  any  certain  length  of 
time,  but  I  do  put  it  upon  the  ground  that  they  should  pay 
some  attention  to  the  instructions  of  the  court,  and  that  they 
did  not  is  indicated  by  the  fact  that  they  signed  the  verdict 
as  they  did,  and  by  the  fact  that  they  did  not  sign  it  as 
they  had  been  told  in  the  last  paragraph  of  the  instruc- 
tions." 

What  the  court  said  in  making  the  ruling  shows  beyond 
question  that  it  rested  its  ruling  on  the  conclusion  that  the 
jury  failed  to  give  the  case  proper  consideration.  Surely 
they  were  bent  on  letting  defendant  know  they  did  not  re- 
gard him  as  guilty  of  murder!  They  were  not  deterred  from 
amendkig  the  form  of  verdict  even  though  this  involved  dis- 
regarding the  instructions  of  the  court.  Though  specifically 
instructed  by  the  court  that  the  foreman  sign  the  verdict, 
they  were  not  ready  to  comply  until  the  bailiff  had  con- 
curred !  Though  the  ruling  was  based  on  what  actually 
happened,  the  court  was  not  required  to  close  its  eyes  to  the 
course  of  the  trial,  the  atmosphere  surrounding  it,  the  ap- 
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X^aranoe  of  and  attentiveness  of  the  jury  or  want  thereof, 
and  the  like,  and  what  the  c6iirt  said  does  not  indicate  that 
it  so  did;  but  whether  it  did  or  not,  the  ruling  was  one  pe- 
culiarly within  the  sound  discretion  of  the  trial  court.  Of 
ooiirsej  a  jury  should  return  its  verdict  promptly  upon 
reaching  an  agreement  (Fartiftirorth  t-.  Fraaer,  [Mich.]  100^ 
X.  W.  400),  yet  the  time  of  deliberation  was  a  proper  mat- 
ter to  be  taken  into  account  in  connection  with  the  other 
rircnmstances  recited,  in  ascertaining  whether  the  case  had 
re<-eived  proper  consideration,  and  the  inseriion  of  "not 
jOiilty"  tended  strongly  to  show  that  they  were  responding 
to  the  argument  of  appellant's  counsel  rather  than  to  the 
issues  submitted  by  the  court.  Foreign  matter  inserted  in 
a  verdict  is  usually  regarded  as  surplusage,  unless  of  a 
character  to  confuse  its  meaning.  See  Kocher  v.  Palmetier, 
112  Iowa  84;  Cooper  v.  Mills  Couniy,  69  Iowa  350.  But  the 
rule  is  not  universal;  for  the  matter  may  be  such,  as  here, 
in  view  of  the  argument  to  them,  as  to  indicate  that  the  jury 
was  undertaking  to  decide  something  other  and  instead  of 
the  i.s8ues  submitted  to  it.  Enough  has  been  said  to  indi- 
cate  that  we  are  not  inclined  to  interfere  with  the  ruling 
of  the  trial  court  in  granting  a  new  trial.  See  Lentz  v.  City 
of  Dubuque,  (Iowa)  150  N.  W\  570  (not  officially  re- 
ported) ;  Saicyer  v.  Eaxcthoinie,  178  Iowa  407. — Affirmed, 

Gaynou^  C.  J.,  Evans  and  Salinger^  JJ.,  concur. 


George  Bertram   Williamson^  Appellee,  v.  Lillian  W. 

Williamson^  Appellant. 

JTJDGBiEKT:       Opening     or     Vacating — Void     Judgment — Divorce. 

1  Lapse  of  time  does  not.  of  itself,  bar  a  motion  to  set  aside  a 
void  decree.     So  held  In  divorce  proceedings. 

JTn>OBlENT:      Opening    or    Vacating— Void    Judgment — Procedure. 

2  The  proper  proredure  to  set  aside  a  void  judgment  Is  by  motion. 
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DIVORCE:     Judgment  or  Decree — NoncoDclusiveness  of  Plnding  on 

3  Question  of  Residence.  The  granting  of  a  decree  of  divorce 
necessarily  embraces  a  finding  that  the  recipient  of  the  decree 
is  a  resident  of  the  county;  but  such  finding,  when  induced  by 
fraud  and  perjury,  on  ex  parte  hearing,  on  service  by  publica- 
tion, is  not  conclusive. 

.DIVORCE:     Jurisdiction— Nonresidence  (  ^  Both  Parties.     Jurisdic- 

4  tion  of  proceeding  for  divorce  is  not  obtained  in  the  absence  of 
bona  fide  residence  in  the  county,  animo  manendi,  of  at  least 
one  of  the  parties. 

Appeal  from  Woodbury  District  Court, — George  Jbpson, 

Judge. 

Monday,  February  19,  1917. 

The  petition,  filed  July  16,  1913,  alleged  that  the  par- 
ties were  married  Sept.  1,  1899,  that  the  plaintiff  deserted 
defendant  and  left  the  state  of  Iowa  in  August,  1910,  and 
that: 

"He  is  now  and  for  more  than  85  years  last  past  has 
been  a  resident  of  the  state  of  Iowa,  and  now  i^sides  in 
Sioux  City  Township,  Woodbury  County,  Iowa." 

The  original  notice  was  served  by  publication ;  a  decree 
of  divorce  was  entered  Sept.  5,  1913;  and,  on  Sept.  1,  1914, 
defendant,  through  her  attorney,  filed  a  motion  to  set  aside 
the  decree  on  several  grounds,  among  which  was  that  the 
decree  was  void  for  want  of  jurisdiction.  On  Sept.  9,  1915, 
another  motion  was  filed  by  defendant,  with  affidavit  at- 
tached, alleging  as  grounds  for  setting  the  decree  aside: 
(1)  That  plaintiff  had  not  been  a  resident  of  Iowa  for  a  year 
prior  to  the  commencement  of  the  action;  (2)  that  the  peti- 
tion does  not  allege  the  length  of  his  residence  in  the  tow^n- 
ship  stated,  after  deducting  all  absences  from  the  state, 
"although  defendant,  at  tlie  time  of  the  commencement  of 
this,  was  jind  ever  since  has  been  a  nonresident  of  the  state 
of  lowaf'  (o)  thai  Ihe  plaintiff  was  not,  at  the  time  of  the 
commencement  of  tlie  action,  **an  a<'tnal  and  bona  fide  resi- 
dent of  Sioux  City  Township  or  of  Woodbury  County,   in 
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the  state  of  Iowa,  but  his  alleged  residence  in  said  town- 
ship was  wholly  colorable,  and  it  was  assumed  for  the  sole 
purpose  *  *  *  of  procuring  a  decree  of  divorce,"  with- 
out the  knowledge  of  defendant.  The  aflSdavit  of  defend- 
ant, attached  to  the  motion,  states  that  they  parted  in  pur- 
suance of  an  agreement  so  to  do ;  that  the  plaintiff  left  her 
without  cause  and  was  without  cause  for  obtaining  a  di- 
vorce; that,  immediately  after  making  said  agreement,  de- 
fendant went  to  Omaha,  Nebraska,  to  work  for  the  Wood- 
men of  the  World,  and  has  ever  since  been  employed  by  said 
order  in  its  main  office  at  said  place,  and  this  plaintiff 
well  knew;  that,  within  a  few  months  thereafter,  plaintiff 
removed  to  the  city  of  Winnipeg  in  the  Dominion  of  Can- 
ada, and  made  his  home  there,  practicing  his  vocation  of 
dentistry-  for  the  period  of  two  years  prior  to  the  commence- 
ment of  this  action;  that  plaintiff,  "at  the  time  of  his  re- 
moval to  Canada,  and  during  his  said  residence  and  pursuit 
of  his  calling  there,  intended  to  remain  there  indefinitely 
and  make  his  home  indefinitely  and  permanently;  and  said 
plaintiff,  during  his  said  residence  there,  lived  and  cohabited 
with  a  woman  whom  he  represented  to  be  his  wife;  and  said 
plaintiff  acquired  a  domicile  and  residence  in  the  city  of 
Winnipeg  in  the  Dominion  of  Canada,  which  continued 
until  a  few  days  prior  to  the  commencement  of  this  action; 
that,  in  the  early  part  of  July,  1913,  and  immediately  pre- 
ceding the  commencement  of  this  action,  said  plaintiff  came 
to  Sioux  City,  Iowa,  and  started  said  action  for  divorce 
against  this  affiant,  caused  the  notice  to  be  published  in  a 
paper  devoted  to  the  publication  of  legal  notices  and  not 
read  by  the  public  generally,  procured  the  divorce  at  the 
time  set,  and  within  a  day  or  two  thereafter  permanently" 
removed  from  Sioux  City  and  made  his  home  elsewhere." 
The  aflBant  further  swore  that  "neither  affiant  nor  said  plain- 
tiff has  at  any  time  been  a  resident  or  inhabitant  of  the  city 
of  Sioux  City,  Iowa,  and  that  both  affiant  and  said  plain- 


402  Williamson  v.  Williamson.         [179  Iowa 

tiff  were,  at  the  time  of  the  commencement  of  this  action, 
strangers  in  said  county  of  Woodbury;  that  said  plaintiff, 
in  taking  up  his  residence  in  said  city  and  remaining  there 
daring  the  time  between  tlie  eomnieiicement  of  said  action 
and  rendition  of  said  decree,  had  no  intention  of  making 
said  city  his  home,  but  intended  to  remain  there  only 
during  the  time  necessary  for  him  to  obtain  said  decree." 
A  copy  of  the  alleged  agreement  was  attached,  bearing  date 
Kept.  8,  1910,  and  it  recited:  "I. am  leaving  my  wife,  Lillian 
Blaine  Williamson,  and  without  fault  on  her  part,  the 
only  reason  being  that  I  have  ceased  to  care  for  her." 
Therein  he  undertakes  to  pay  her  J25  monthly  as  sejiarate 
maintenance,  and  not  to  try  to  get  a  divorce  without  hav- 
ing a  notice  personally  served  upon  her.  She  agi*eed  to  pay 
her  own  bills,  and  that  he  should  not  be  lesponsible  there- 
for. The  plaintiff  moved  to  strike  the  motion  and  affidavit 
attached  theieto,  on  the  grounds:  (1)  That  the  same  shows 
that  over  two  years  have  elapsed  since  the  divorce  decree 
was  obtained;  (2)  that  a  decree  of  divorce  may  not  be  set 
aside  after  the  second  day  of  the  term  succeeding  its  entry; 
(3)  that  thereafter,  the  decree  can  only  be  assailed  by  p)eti- 
tion;  and  (4)  that  the  decree  cannot  be  tittacked  even  by 
petition  after  the  lapse  of  one  year  from  the  reikdition  of 
the   decree. 

Tie  motion  came  on  for  hearing  Nov.  8,  1915,  and  was 
sustai.^ed.    The  defendant  appeals. — Reversed, 

Alfred  Pizcy  and  Yiiil  E.  Purdy,  for  appellant. 

Oeorge  0.  Yeaman,  for  appellee. 

Ladd,  J. — A  decree  of  divorce  was  en- 
*  opeainS^or  va-    td'cd  Sept.  5,  1913.    The  service  of  the  orig- 

c&tiDs '  void 

jddjfment :  di-      inal   uotice  was   by   publication.     The    de- 

▼orce. 

fendant,  who  is  a  resident  of  Nebraska,  on 
Sept.  9,  1915,  filed  a  motion  with  affidavit  attached  thereto, 
praying  that  the  decree  of  divorce  be  set  aside.    This  was 
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on  the  ground,  among  others,  that  neitlier  party  was,  at 
the  time  suit  was  begun,  a  resident  of  this  st;  te,  nor  had 
been  for  two  years  previous.  The  defendent  so  swore  in 
the  affidavit.  Oct.  .11,  1915,  was  fixed  as  the  time  of  ap- 
pearance and  plaintiff  duly  notified,  and  on  that  day  hear- 
ing on  the  motion  was  set  down  for  Nov.  3d  following,  any 
counter-showing  by  plaintiff  to  be  filed  at  least  10  days  be- 
fore. On  Oct.  26th,  plaintiff  filed  a  motion  to  strike  defend- 
ant's motion  and  affidavit,  for  that:  (1)  Over  2  years  had 
elapsed  after  the  entry  of  a  decree  when  it  was  filed,  an<l 
one  and  one-half  years  after  she  had  learned  of  the  decree; 
(2)  such  a  decree  cannot  be  set  aside  after  the  second  day 

of  the  term  succeeding  its  entry;  (3)  there- 

^  op^aing'or"  va-    »fter,  a  decree  can  only  be  assailed  by  pe- 

judinnent?  pro-    titiou,  and  (4)  uot  then  after  one  year  from 

the  entry  of  the  same;  and  (5)  that,  be- 
cause of  her  knowledge  of  the  decree  for  so  long  a  time,  de- 
fendant is  estopped  from  asking  that  the  decree  be  set  aside. 
This  motion  was  sustained,  and,  as  we  think,  erroneously. 
No  prejudice  appears  to  have  resulted  from  the  delay  in 
filing  the  motion  to  set  aside  the  decree,  and  therefore  one 
of  the  essential  elements  of  estoppel  is  wanting.  Nor  do 
the  provisions  of  Sections  3790  and  4091  of  the  Code  relate 
to  judgments  or  decrees  entered  without  jurisdiction.  Both 
contemplate  the  acquiring  of  jurisdiction;  for  the  first  au- 
thorises default  to  be  set  aside  on  showing  of  satisfactory 
excuse  for  failure  to  appear  and  defend,  and  must  be  filed 
on  or  before  the  first  day  of  the  succeeding  term  of  court, 
and  the  last  provides  for  the  vacation  or  modification  of  a 
decree  or  judgment  previously  entered,  or  the  granting  of 
a  new  trial  after  the  term  at  which  rendered,  upon  showing 
of  matters  concerning  the  obtaining  of  the  judgment. 
Neither  section  relates  to  a  decree  or  judgment  entered  by 
the  court  without  having  obtained  jurisdiction  over  person 
and  subject-matter,  and  the  precise  procedure  is  not  specifl 
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call}'  prescribed  in  the  Code.  Rut  a  motion  is  defined  by 
Section  3831  of  the  Code  as  *'a  written  application  for  an 
order,  addressed  to  the  court  or  a  judge  in  vacation^  by  a 
party  to  an  action,  or  by  anyone  interested  therein.'*  As 
contended,  such  an  order  is  not  a  judgment  or  decree  {Wag- 
ner r.  Tice,  36  Iowa  590),  but  its  effect  may  be  to  set  aside 
or  vacate  such  judgment  or  decree;  and  testimony,  in  the 
form  of  affidavit  or  otherwise,  as  the  parties  may  agree  or 
the  court  direct,  may  be  adduced  in  support  of  or  against 
such  a  motion.  Section  3833,  Code.  And  we  have  held 
that;  to  vacate  a  void  judgment,  the  proper  procedure  is 
by  filing  motion  praying  that  this  be  done.  Spencer  v. 
Bents,  114  Towa  126.  And  this  is  in  accord  with  procedure 
elsewhere.  Savs  Black,  in  the  first  volume  of  his  work  on 
Judgments,  Sec.  303: 

"The  method  of  procuring  the  vacation  of  judgments 
which  is  by  far  the  most  commonly  used,  at  the  present  day, 
is  the  proceeding  by  application  to  the  court  which  rendered 
the  judgment,  in  the  form  of  a  motion,  with  notice  to  the  ad- 
verse party.  This  practice,  being  simple,  speedy,  and  ef- 
fective, is  well  calculated  to  promote  the  interests  of  justice 
with  the  least  cost  and  trouble  to  suitors.'* 

It  differs  from  an  application  to  set  aside  a  default 
made  (Section  3790  of  the  Code),  in  that  the  mover  is  not 
required  to  plead  to  the  merits,  and  is  not  limited  to  any 
time  within  which  to  file  or  present  his  motion.  See  Bel- 
knap t*.  Belknap,  154  Iowa  213,  226;  Jordan  v.  Brown,  71 
Iowa  421. 

A  void  judgment  is  no  judgment  at  all,  and  no  rights 
are  acquired  by  virtue  of  its  entry  of  record.  A  court  may 
at  any  time  expunge  it  from  the  record  upon  motion.  The 
lapse  of  time  is  no  bar  to  such  relief.  Neff  t\  Beattchamp. 
74  Iowa  92;  Hayes  County  v,  Wileman,  82  Neb.  669  (118  N. 
W.  A7S)  ; -Hcffner  v,  Qunz,  29  Minn.  108  (12  N.  W.  342) ; 
Hanson  v.  Wolcott^  19  Kans.  207;  2  Bishop  on  Marriage, 
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Divorce  &  Separation,  Section  1545;  Freeman  on  Void  Ju- 
dicial Sales  (4th  Ed.),  Section  2. 

Though  service  was  by  publication,  the  two-year  limita- 
tion presiTibed  by  Section  3790  of  the  Code,  in  which  appli- 
cations for  new  trial  must  be  made,  does  not  concern  di- 
vorce suits  (ToUefson  i\  Tollefson,  137  Iowa  151),  nor 
cases  where  the  judgments  entered  are  void.  (Gaar  Scott 
d-  Co,  V.  Taylor,  128  Iowa  636).  Nor  does  Section  4093  of 
the  Code  apply,  for  that  neither  it  nor  Section  4091  relates 
to  void  judgments.  It  follows  that  the  motion  of  plaintiff 
to  strike  should  have  been  overruled;  for  the  procedure  by 
filing  a  motion  was  proper,  and  this  was  in  time. 

The  merits  could  not  well  have  been 
passed  on,  and  for  this  reason  we  might  stop 

8.  Divorce:  Jadg-     ^  ^  o  r- 

ment or dpcree :  here;  but,  as  the  only  debatable  question, 

nonconcluslve-  '  '  "^  ^  7 

on*que8tion^<5^  aside  froui  fraudulent  concealment,  pre- 
reaWfinco.  seuted  by  the  motion,  is  whether  the  dis- 

trict court  of  Woodbury  County  acquired 
jurisdiction  of  the  subject-matter,  and  this  is  argued,  some- 
thing may  be  added  on  that  issue. 

Section  3171  of  the  Code  declares : 

''The  district  court  in  the  county  where  either  party 
resides  has  jurisdiction  of  the  subject-matter  of  this  chap- 
ter" (relating  to  divorce  and  alimony). 

But  for  such  enactment,  the  courts  would  be  without 
jurisdiction  in  the  matter  of  granting  divorces.  What  fol- 
lows relates  to  the  details  of  procedure  and  the  grounds  on 
which  decree  of  divorce  or  a^nnulment  may  be  procured. 
Gelicicks  v.  Oelwicks,  160  Iowa  675;  Scott  v.  Scott,  174 
Iowa  740,  See  Mengel  v.  Mcngel,  145  Iowa  737.  Section 
3172  of  the  Code  exacts  that  a  bona  fide  residence  of  peti- 
tioner in  the  county,  when  defendant  is  a  nonresident,  for 
one  year  preceding  the  filing  of  the  petition,  be  alleged ;  and 
Section  3173,  that,  "if  the  averments  as  to  residence  are 
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not  fully  proved,  the  hearing  shall  proceed  no  further,  and 

the  action  be  dismissed  b}'  the  court." 

Appellee's  contention  ^eenis  to  be  that,  from  the  entry 

of  the  decree,  the  court  is  presumed  to  have  passed  on  the 

issue  of  residence,  and  decided  that  plaintiff  was  a  resident 

of  Woodbury  (^ouiity  at  the  time  of  commencing  the  suit; 

and  because  of  this,  its  decision  must  be  treated   as  res 

4.  divorce:  juris-  <^(ihidk'Ota,     That  a  bona  fide  residence  is 

reHidon(M.°o"       essential  to  confer  jurisdiction  has  been  the 
both  parties.       ,,^^^^  ^^^  ^,,jg  ^^^^^  ^i,^^.^  ^.,j^^  ^    Hinds,  1 

Towa  3(5,  and  obtains  generally.  If  neither  party  was  a  resi- 
dent of  Woodbury  Countv,  actuallv  bona  fide  and  animo 
manendi,  the  court  did  not  acquire  jurisdiction.  Butcher 
r.  Dntcher,  39  Wis.  651.  2  Bishop  on  Marriage,  Divorce 
&  Separation,  Hection  111.  In  other  words,  such  a  residence 
is  essential  to  the  jurisdiction  of  the  court. 

That  the  court  passed  on  that  issue  is  necessarily  con 
ceded,  but  the  contention  of  defendant  is  that  its  decision 
was  induced  by  the  fraud  of  plaintiff  by  false  testimony  con- 
cerning his  place  of  residence,  and  in  concealing  the  fact  of 
his  application  for  divorce  from  defendant.  Counsel  for 
ayipellee  argue  that,  even  though  the  decree  may  be  shown 
to  have  rested  on  perjured  evidence,  this  would  not  justi- 
fy vacating  the  decree,  and  relies  on  Oraves  v.  Graves,  132 
Iowa  199,  and  like  cases;  but  the  rule  laid  down  in  these 
decisions  relates  to  evidence  bearing  on  the  merits.  That 
rule  does  not  obtain  where  the  fraud  complained  of  was 
that  of  inducing  the  court  to  act  by  falsely  showing  a  color- 
able jurisdiction  of  the  subject-matter,  where  there  was  no 
real  jurisdiction  over  the  same.  Caswell  v.  Caswell,  (111.) 
11  X.  E.  342 ;  Edson  v.  Edson,  108  ^fass.  590,  599 ;  2  Bishop 
on  Marriage,  Divorce  &  Se[)aration,  Sec.  184.  See  Rush  v. 
Rush,  48  Iowa  701  (46  Iowa  648).  Whitcomh  v.  Whitcomb, 
46  Iowa  437;  Klaes  v.  Klaes,  103  Iowa  689;  Lawrence  r. 
Iselson,  113  Iowa  277. 
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In  Scott  t\  Scott,  174  Iowa  740,  the  issue  as  to  juris- 
diction was  directly  raised  by  defendant,  and,  both  parties 
being  before  the  court,  the  finding  that  the  court  had  juris- 
diction was  declared,  in  the  absence  of  fraud  or  collusion, 
conclusive  as  between  the  parties,  save  on  appeal.  Here 
there  was  no  appearance  by  the  defendant.  The  notice  was 
served  by  publication,  and  the  hearing  ex  parte.  In  such  a 
case,  the  authorities  leave  no  doubt  that  issue  as  to  whether 
the  court  acquired  jurisdiction  to  entertain  the  suit  may  be 
raised  bv  motion  of  the  defendant  to  vacate  the  decree  as 
void  on  that  account. — Reversed: 

Gaynor^  C.  J.,  Evans  and  Preston,  JJ.,  concur. 

Salinger^  J.,  concui'S  in  reversal,  but  is  of  opinion  that 
the  merits  should  not  be  passed  on,  and  he  expresses  no 
opinion  on  same  and  does  not  desire  to  be  concluded  upon 
the  merits. 


BiRT  Price  et  al.,  Appellees,  v.  F.  W.  Carl  et  al..  Appellants. 

MECHANICS'  LIEN:  Bight  of  Lien— FUing  After  30  Days— Ex- 
tent of  Bight.  A  subcontractor's  rights,  as  agaiiust  the  owner, 
on  claims  filed  after  30  days,  etc.,  are  measured  by  the  amount 
dve  from  the  owner  to  the  principal  contractor  at  the  time 
the  owner  receives  written  notice  of  such  filing;  and  this  is 
true  even  though,  after  the  expiration  of  said  30  days,  the 
owner  had  learned  of  said  subcontractor's  claim,  and  even 
though,  after  said  time,  the  owner,  on  the  authorization  of  the 
principal  contractor,  had  paid  other  subcontractors  more  than 
was  legally  chargeable  to  the  owner's  property. 

Appeal  from  Marshall  District  Court, — B.  F.  Cummings, 

Judge. 

Tuesday^  Fehritary  20,  1917. 

Suit  to  foreclose  a  mechanics'  lien.  Abbott  &  Son,  in 
a  petition  of  intervention,  asked  the  foreclosure  of  a  lien 
as  subcontractors.  On  hearing,  the  ])etition  was  dismissed, 
and  judgment  was  entered  on  the  petition  of  intervention 
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against  the  plaintiff  for  the  amount  claimed,  less  |25.17 
paid  into  court  by  defendants,  and  that  intervener  have 
such  sum  but  be  denied  other  relief.  The  intervener  ap- 
peals.— A  fflnned. 

C.  H.  E,  Board  man  f  for  appellant. 

Bradford  d  Jofuison,  for  appellees. 

Ladd,  J. — Price  contracted  to  furnish 

\£fohanics' 

"likn:  right  Jo    materials  and  construct  a  hout-e  for  Carl. 

Hen:   fillnjr  aft- 
er 30  days :  ox-   The  agreed  consideration  was  |2,333.     The 

tent    of    right.  *^  .  ^    ' 

house  was  completed  February  2,  1914. 
l*rior  thereto,  Carl  had  paid  the  contractor  |2,000.  The 
latter  claimed  f279.52  for  extras.  This  was  cut  down  by 
arbitration  to  f  193.17.  The  balance  owed  by  Carl  then  was 
?52(>.17.  The  interveners,  Abbott  &  Son,  furnished  material 
of  the  value  of  f  105.17,  which  was  used  by  Price  in  the  build- 
ing.  The  date  of  the  last  item  was  January  20,  1914.  Abbott 
&  Son  filed  a  mechanics^  lien  March  1(5,  1914,  and  we  have 
first  to  determine  how  much  Carl  then  owed  the  contractor. 
On  completion  of  the  house,  the  latter  had  paid  all  subcon- 
tractors, other  than  interveners  and  the  Bu(*kwald  Lumber 
Company.  The  balance  owed  this  lumber  company  was  f  630, 
only  f334  of  which  was  for  material  used  in  the  construc- 
tion of  Carl's  house.  But  Carl  was  given  to  understand  by 
the  contractor,  as  Avell  as  the  company,  that  the  house 
might  be  subjected  to  a  lien  for  the  entire  amount.  He 
met  Abbott,  of  Abbott  &  Son,  and  Buckwald,  representing 
the  Buckwald  Lumber  Company,  on  March  6,  1914,  and 
undertook  a  settlement.  Buckwald  claimed  that  Price  owed 
the  lumber  company  1030,  and  proposed  to  release  Carl  and 
the  premises  of  all  liability  upon  the  payment  of  foOO,  and 
look  to  Price  alone  for  the  remaining  Jfl30.  On  the  follow- 
ing day,  Carl  accepted  tliis  proposition,  and  receiveil  release 
upon  the  payment  of  |«2r)0  and  the  execution  of  a  promissory 
note  of  like  amount  to  the  lumber  company.    The  intervener 
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siiys  tbis  wjiR  a  voluntary  payment.  But  Price  had  author- 
ized it.  Carl  testified  that,  upon  the  completion  of  the 
house.  Price  told  him  and  his  wife  of  the  claim  of  Abbott 
&  Son,  and  that  "there  was  a  bill  at  Mr.  Buckwald's,  I 
think,  a  little  over  fGOO,"  and  said,  "You  go  and  pay  those 
bills;  I  won't."  Mrs.  Carl  corroborated  this  by  swearing 
that  Price  said:  "These  are  the  bills.  Pay  them  and  the 
house  is  yours."  Price  merely  denied  having  told  Carl  "that 
he  would  have  to  pay  the  Abbott  and  Buckwald  bills,  as  the 
house  was  good  for  them." 

There  is  no  escape  from  the  conclusion  that  the  pay- 
ment was  at  the  instance  of  Price,  and  that  it  reduced  Carl's 
indebtedness  to  the  contractor  to  |2(>.17.  I'nder  Section 
3(194  of  the  Code,  the  intervener  is  entitled  to  the  enforce- 
ment of  its  lien  for  this  amount  only.  Sections  3092  and 
3093  of  the  Code  provide  for  filing  and  serving  written 
notice  of  the  filing  of  mechanics'  liens,  and  the  time  within 
which  this  mav  be  done.  On  failure  so  to  do,  Section  3094 
provides: 

"A  subcontractor  may,  at  any  time  after  the  expiration 
of  said  30  days,  file  his  claim  for  a  lien  with  the  clerk  of  the 
district  court,  and  give  written  notice  thereof  to  the  owner, 
or  his* agent  or  trustee,  as  above  provided,  and  from  and 
after  the  servicje  of  such  notice  his  lien  shall  have  the  same 
force  and  efl!ect,  and  be  prosecuted  or  vacated  by  bond,  as 
if  filed  within  the  30  days,  but  shall  be  enforced  against  the 
property  or  upon  the  bond,  if  given  by  the  owner,  only  to 
the  extent  of  the  balance  due  from  the  owner  to  the  con- 
tractor at  the  time  of  the  service  of  such  notice  upon  him, 
his  agent  or  trustee  j     •     ♦     ♦" 

As  intervener's  claim  for  a  mechanics'  lien  was  filed 
more  than  30  days  after  the  last  item  furnished,  this  sec- 
tion controls,  and  the  lien  may  not  be  established  for  more 
than  was  owing  Price  by  Carl  at  the  time  of  filing,  i.  e., 
March  16,  191d.    Counsel  for  intervener  contend,  however, 
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that,  as  Carl  knew  of  the  iiulebtedness  to  Abbott  &  Son  long 
prior  to  the  payment  to  the  Buckwald  Lumber  Company, 
he  was  bound  to  retain  enough  to  satisfy  such  indebtedness. 
The  statute  quoted  contains  no  such  condition.  On  the  con- 
trary, it  unconditionally  limits  the  enforcement  of  a  lien 
filed  subsequent  to  the  time  fixed  in  Sections  3092  and 
,3093  **to  the  extent  of  the  balance  due  from  the  owner  to 
the  contractor  at  the  time  of  the  seryice  of  such  notice  up- 
on him.''  Empire  PortUnid  Cement  Co.  r.  Payne,  128  Iowa 
730 ;  Thompson  v.  f^pencer,  95  Iowa  265. 

ITad  the  lien  been  filed  within  30  days  of  the  time  the 
last  item  of  account  was  furnished,  the  decisions  with  I'ef- 
erence  to  knowledge  of  outstanding  claims  relied  on  by 
appelhuit  would  be  in  point,  but  as  they  were  filed  there- 
after, the  inquiry  concerning  the  owner's  knowledge  of  other 
claims  is  immaterial.  That  Carl  subsequently  discovered 
that  only  |334  of  the  lumber  company's  account  was  for 
material  used  in  his  house  can  make  no  difference.  If  none 
of  its  account  had  been  so  used,  the  result  must  have  been 
the  same;  for  in  any  eyent  the  obligation  of  Carl,  the  ow^ner, 
to  Price,  the  contractor,  was  reduced  by  the  amount  paid 
at  the  instance  of  Price  to  the  Buckwald  Lumber  Company, 
and  it  can  make  no  difference  that  part  of  such  payment 
was  by  note  to  the  lumber  company.  The  trial  court  rightly 
limited  the  enforcement  of  the  lien  to  f26.17  owed  by  the 
owner  to  the  contractor  when  notice  of  the  filing  of  the  lien 
was  served.  The  plea  of  estoppel  was  not  sustained  by  the 
eyidence. — -4  ffirmeil. 

Gaynor^  C.  J.,  Evans  and  SalingkR;  JJ.,  concur. 


P.  C.  Smith  et  al.,  Appellants,  v.  The  Blairsburo  Tnpb- 
PENDENT  School  District  et  al.,  Appellees. 

SOHOOLS   AKD    SCHOOL   DISTRICTS:      Consolidated   Districts— 
1    Petition— Describing  Boundary  of  Lands.    The  "boundaries"  of 
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the  territory  proposed  to  be  included  In  a  consolidated  school 
district  may  be  sufficiently  described  by  setting  forth  contigu- 
ous territory  by  governmental  descriptions,  (Section  2794-a» 
Code  Supplemental  Supp.,  1915.) 

SCHOOLS  AND  SCHOOL    DISTRICTS:      ConsoUdated    Districta— 

2  Petition — Sui&dency.  A  petition  for  a  consolidated  school  dis- 
trict, which  specifically  describes  contiguous  territory  sur- 
rounding the  independent  district  with  which  it  la  filed,  will 
be  construed  as  embracing  the  territory  within  such  independent 
district,  though  such  territory  is  not  specifically  mentioned  in 
the  petition,  when  such  petition  is  fairly  susceptible  of  such 
construction  and  was  so  treated  by  the  petitioners,  by  the 
school  board,  by  the  county  superintendent  and  by  the  voters. 
(Sec  2794-a,  Code  Supplemental  Supp.,  1915.) 

SCHOOLS  AND   SCHOOL   DISTRICTS:      Consolidated   Districts-- 

3  Petition — Approval  by  County  Superintendent.  A  petition  for  a 
consolidated  school  district  may  be  approved  by  the  county  su- 
perintendent either  before  or  after  it  is  signed  by  the  peti- 
tioners. 

SCHOOLS  AND    SCHOOL    DISTRICTS:      Boards     of     Directors-- 

4  Erroneous  Proceeding — ^Method  of  Review.  An  error  on  the 
part  of  the  school  board  in  determining  the  sufficiency  of  a 
petition  for  a  consolidated  school  district  must  be  corrected, 
not  on  certiorari,  but  by  appeal  to  the  county  an4  state  super- 
intendents.    (Sees.  2818-^2820,  Code,  1897.) 

SCHOOLS  AND    SCHOOL    DISTRICTS:      ConsoUdated    Diatrlcta— 

5  Petition — Sulficlency— Jurisdiction  to  Determine.  The  filing  of 
a  petition  for  a  consolidated  school  district  confers  full  Juris- 
diction on  the  school  board  to  determine  its  sufficiency. 

SCHOOLS  AND  SCHOOL  DISTRICTS:  Consolidated  Districts-- 
e  Petition— What  Constitutes  <*FlUng."  The  act  of  handing  a 
petition  for  a  consolidated  school  district  to  a  member  of  the 
school  board,  with  the  later  presentation  of  it  to  the  full 
board  and  retention  of  the  petition  thereafter  by  the  secretary 
to  the  board,  without  any  formal  entry  or  endorsement  thereon, 
constitutes  a  sufficient  filing. 

SCHOOLS  AND  SCHOOL  DISTRICTS:  ConsoUdated  Districts— 
7  Petition — ^Refusal  to  Permit  Inspection — ^Effect.  It  is  immaterial 
that  school  officials  refused  to  permit  an  inspection  of  a  petition 
for  a  consolidated  school  district  after  such  petition  had  been 
declared  sufficient  and  after  time  for  appeal  from  such  finding 
had  expired. 
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SCHOOLS   AND   SCHOOL   DISTBICTS:      OonsoUdated   DlBtricto— 
8    Bight  of  District  Deprived  of  Territory.    The  right  of  a  school 
corporation  which  has,  by  the  organization  of  a  consolidated 
district,  been  deprived  of  certain  territory,  is  to  adjust  its  ac- 
counts with  the  new  district. 

Appeal  from  Hamilton  District  Court. — Edward  M.   Mc- 

Call^  Judge. 

Friday^  November  17,  1916. 

Behbarino  Denied^  Saturday^  February  20,  1917. 

Certiorari  to  test  the  legality  of  certain  proceedings 
of  the  defendant  boards,  and  praying  that  they  be  annulled. 
The  petition  was  dismissed,  and  plaintiffs  appeal. — Affirmed. 

Wesley  Martin,  I).  C.  Chase  and  R,  0.  Kemley,  for  ap- 
pellants. 

J,  E,  Burnstcdt,  C,  €r.  Lee  and  J.  R,  Meltzer,  for  ap- 
pellees. 

Ladd,  J. — The  validity  of  the  organiza- 

1  Schools  and     ^''^^   ^^  ^'^^  Blairsburg  Consolidated   Tnde- 

riffs':  con7.oi-   pendent  School  District  is  challenged  in  this 

lISitionTcir^ '  suit.     The  petition  therefor  was  addressed: 

diary  of  lauds.    "To  the  Honorable  Board  of  Directors  of 

Independent  District,  Township  of  Blairs- 
burg,  County  of  Hamilton,  State  of  Iowa."  Then  followed 
the  petition  in  usual  form,  reciting  that  the  undersigned 
ai*e  resident  electors  of  the  territory  proposed  to  be  in- 
cluded; that  such  territory  is  not  less  than  16  sections,  and 
they  constitute  more  than  one  (bird  of  the  electors  residing 
therein;  and  that  the  county  superintendent  approves  the 
petition;  and  then  proceeds: 

"We  are  desirous  of  and  do  hereby  petition  your  honor- 
able body  for  the  formation  of  a  consolidated  independent 
school  district,  which  shall  include  all  contiguous  territory 
herein  set  out,  viz.:  *  *  *  (2)  that  it  includes  all  of 
Subdistrict  Number  1,  Liberty  Township,   Section   1,  Sec- 
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tion  2,  Section  11,  and  Section  12,  excepting  the  Northwest 
fractional  l^  of  the  Northwest  l^  of  Section  2.  Of  Sub- 
district  Number  2,  Liberty  Township,  Section  3,  Section  4, 
Section  9,  and  Section  10,  excepting  the  North  lA  of  the 
Northwest  V^  and  the  North  i/^  of  the  Northeast  Vi  of  Section 
4,  and  the  North  i^  of  the  Northwest  l^,  and  the  North  1/2  of 
the  Northeast  %  of  Section  3,  all  in  Township  88  North, 
Range  24  West  of  the  5th  P.  M.  Of  Subdistrict  Number  6, 
Blairsburg  Township,  Section  13,  Section  14,  Section  23,  and 
Section  24.  Of  Subdistrict  Number  5,  Blairsburg  Township, 
Section  13,  Section  16,  Section  21,  and  Section  22.  Of 
Subdistrict  Number  8,  Blairsburg  Township,  Section  27, 
Section  2«,  Section  33,  and  Section  34,  except  the  East  y^ 
of  the  Northeast  y^  and  the  East  i/^  of  the  Southeast  14  ^^ 
Section  27,  and  the  East  i/^  of  the  Northeast  14  ^^^  the  East 
V2  of  the  Southeast  i/4  of  Section  34,  all  in  Township  89 
North,  Range  24  West  of  the  5th  P.  M.  Of  Williams  Town- 
ship. Section  30,  and  Section  31,  Township  89  North,  Range 
23  West  of  the  5th  P.  M. 

"We  respectfully  show  and  represent  that  we  reside 
on  the  aforesaid  territory,  and  we  hereby  respectfully  ask 
that  all  the  territory  situated  within  the  limits  herein  de- 
scribed be  organized  into  one  consolidated  independent 
district,  and  that  the  question  of  such  organization  be  sub- 
mitted to  the  voters  upon  said  territory  at  a  meeting  of 
the  electors  thereon  after  due  notice  has  heen  given.  The 
above  petition  approved  at  Webster  City,  Iowa,  this  21st 
of  January,  1914. 

E.  F.  Snow, 

County  Superintendent." 

Then  followed  the  signatures  of  the 'petitioners.  The 
board  of  directors  addressed,  having  found  the  petition  to 
have  been  signed  by  tlie  reiiuire^l  number  of  ele(*tors  and 
approved  by  the  county  superintendent,  caused  to  be  pre- 
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pared  a  notice  of  election,  describing  the  territory  to  be  in- 
eluded  in  the  proposed  district  as  follows: 

"Sections  Nos.  13,  14,  15,  16,  21,  22,  23,  24,  25,  26,  27, 
28,  33,  34,  35  and  36  in  Blairsburg  Township,  in  said  coun- 
ty; Sections  Nos.  30  and  31  in  Williams  Township,  said 
county;  Sections  Nos.  1,  2,  3,  4,  9,  10,  11  and  12  in  Liberty 
Township,  in  said  county;  and  embracing  the  independent 
school  district  of  Blairsburg,  in  said  county." 

This  included  the  territory  of  the  district  whose  board 
was  addressed.  The  contention  of  plaintiffs  is  that:  (1)  A 
board  of  directors  of  a  district  not  included  in  the  proposed 
consolidated  district  passed  on  the  petition;  (2)  that  it  in- 
cluded territory  other  than  that  described  in  the  petition, 
and  issued  the  notice  of  election  whether  a  district  includ- 
ing other  territory  than  that  described  therein  should  be 
organized;  (3)  that  the  county  superintendent  approved  the 
form  of  the  petition,  but  not  the  petition  after  being  signed ; 
(4)  that  the  petition  was  signed  by  less  than  one  third  of 
the  resident  electors;  and  (5)  that  it  was  not  filed  with  the 
board  addressed,  but  handed  to  one  Gardner.  Section 
2794-a  of  the  Code  Supplement,  1913,  prescribes  the  pro- 
cedure in  the  organization  of  consolidated  independent 
school  districts,  somewhat  changed  since  (see  same  section, 
Supplemental  Supplement,  1915),  and  the  inquiry  neces- 
sarily involved  is  whether  that  section  was  complied  with. 
It  provides: 

"When  a  petition  describing  the  boundaries  of  contig- 
uous territory  containing  not  less  than  sixteen  sections 
within  one  or  more  counties  is  signed  by  one  third  of  the 
electors  residing  on  such  territor}',  and  approved  by  the 
county  superintendent,  if  of  one  county,  and  the  superin- 
tendent of  eacli  *if  of  more  than  one  count v,  and  bv  the 
state  superintendent  of  public. instrnci ion  if  tlie  county 
superintendents  do  not  agree,  and  filed  with  the  board  of 
the  school  corporation  in  which  the  portion  of  the  proposed 
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flistiict  having  the  hu'gost  minibrr  of  voters  is  situated, 
requesting  the  establishment  of  a  eon  soli  da  ted  independent 
district,  it  shall  be  the  dutv  of  said  board,  within  ten  dars, 
to  call  an  election  in  the  proiiosed  consolidated  district, 
for  which  they  shall  give  the  same  notices  as  are  required 
in  Section  twenty-seven  hundred  fortv-six  of  the  Code,  and 
twenty-seven  hundred  fifty  of  the  Supplement  to  the  Code, 
1907,  at  which  election  all  voters  residing  in  the  proposed 
consolidated  district  shall  be  entitled  to  vote  by  ballot  for 
or  against  such  separate  organization.  When  it  is  proposed 
to  inc^lude  in  such  district  a  city,  or  town  or  village,  the 
voters  residing  upon  the  territory  outside  the  incorporated 
limits  of  such  city,  town  or  village  shall  vote  separately  up- 
on the  proposition  for  the  creating  of  such  new  district. 
The  judges  of  said  election  shall  provide  separate  ballot 
boxes  in  which  shall  be  deposited  the  votes  cast  by  the 
voters  from  their  respective  territory,  and  if  a  majority  of 
the  votes  cast  by  the  electors  residing  either  within  or  with- 
out the  limits  of  such  city,  town  or  village,  is  against  the 
proposition  to  form  a  consolidated  independent  corporation, 
then  the  proposed  corporation  shall  not  l>e  formed.  If  a 
majority  of  the  votes  so  cast  in  each  territory  shall  be  in 
favor  of  such  independent  organization,  the  organization 
of  the  proposed  consolidated  independent  school  corpora- 
tion shall  be  completed  by  the  election  of  a  board  of  direc- 
tors for  said  school  corporation,  as  provided  in  Section 
twenty-seven  hundred  ninety-flve  of  the  Code,  and  when  so 
organized  shall  not  be  reduced  to  less  than  sixteen  sections 
unless  dissolved  as  provided  by  this  act." 

I.     The  petition,   it   will   be   observed, 
2.  Schools  and      should  describe  "the  boundaries  of  the  con- 

SCHOOL     DIS- 

da^'e'd^'diMrkt":   tiguous  territory"  and  be  filed   with   ^'the 
Clench"  *  *"^'     school  Corporation  in  which  the  portion  of 

the    proposed    district    having    the    largest 
number  of  voters  is  situated."    The  territory  described  was 


506     Smith  v.  BLAiusnrRG  L\d.  School  Dist.      [179  Iowa 

contiguous  to  that  of  tlie  independent  district  to  wliose 
board  the  petition  was  addressed,  and  evidently,  in  prepar- 
ing the  petition,  the  statute  was  construed  as  so  requiringi 
The  several  subdistricts  -included  in  the  consolidated  dis- 
trict were  specifically  described,  and  the  two  sections  in 
Williams  ToAvnship  added.  The  80-acre  tracts  excepted 
were  excepted  because  not  of  the  subdistricts.  They  did 
form  a  part  of  the  independent  district  whose  board  was 
addressed.  The  latter  district  was  surrounded  by  the  other 
territory  to  be  included  in  the  district  proposed  to  be 
created.  A  petition  such  as  the  statute  requires  need  not 
follow  any  set  form.  All  essential  is  that  the  boundaries 
of  the  proposed  distri(*t  be  indicated,  and  that  the  territory- 
there  in  be  contiguous. 

According  to  Webster's  Dictionary,  "contiguous'' 
means: 

*'In  actiml  contact;  touching;  also  near,  though  not 
in  contact;  neighboring;  joining." 

And  the  Century  Dictionary  defines  the  word  as: 
"Touching;  meeting  or  joining  at  the  surface  or  bor- 
der; hence,  close  together;  neighboring,  bordering  or  join- 
ing; adjacent,  as  to  two  certain  objects,  houses  or  estates.'' 
The  evident  design  of  the  legislature  was  that  the  16  or 
more  sections  composing  the  consolidated  district  should 
together  constitute  an  undivided  or  solid  body  of  land.  It 
is  not  verv  material  whether  the  territorv  be  described  as 
contiguous  to  that  of  the  district  having  the  greater  num- 
ber of  voters,  as  contended  by  appellees,  or  the  entire  body 
to  be  included  therein  be  indicated  by  sj)ecifying  the  dif- 
ferent tracts  to  constitute  the  proposed  district,  or  the 
boundary  lines  only  be  designated.  It  is  enough  if  the  pe- 
tition as  a  whqje  indicates  the  boundaries  of  the  proposed 
district  in  any  definite  manner,  and  that  the  territory  in- 
cluded constitutes  one  body  of  land.  The  lands  contiguous 
to   that   of   the   independent   district   were   described.     If 
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that  districts  territory  was  not  intended  to  be  included,  we 
should  have  the  anomalous  situation  of  a  consolidated  dis- 
trict wholly  surrounding  an  independent  district,  and,  as 
seen,  this  would  be  contrary  to  and  inconsistent  with  the 
requirements  of  the  statute.  The  petitioners  evidently  pro- 
ceeded on  the  theory  that  the  petition  should  be  addressed 
to  the  board  of  directors  of  the  district  containing  the  lar- 
ger number  of  voters,  and  the  consolidated  district  should 
include  it,  together  with  the  contiguous  territory  described. 
This  construction  is  not  entirely  inconsistent  with  the  lan- 
guage of  the  statute,  and  must  have  been  apparent  to  the 
board  of  directors  addressed,  and  to  the  county  superintend- 
ent. If  the  petitioners,  the  board  and  the  county  superin- 
tendent so  construed  the  petition,  as  they  certainly  did,  it 
accomplished  its  purpose.  That  it  was  rightly  construed 
as  including  the  territory  of  the  independent  district,  de- 
rived some  support  from  the  fact  that  otherwise  the  whole 
proceeding  would  have  been  nugatory.  See  Independent 
School  Dist.  No,  8  v.  Independent  f^chool  Dist.  of  demons, 
153  Jowa  598.  Considered  in  connection  with  the  statute, 
the  petition  is  reasonably  susceptible  of  the  construction 
given  it  by  the  oflScers,  and  we  are  of  the  opinion  that  the 
territory  of  the  independent  district  was  shown  thereby 
to  have  been  intended  to  be  included  in  the  consolidated 
district,  and  that  no  lands  not  included  therein  were  de- 
Bcribed  in  the  notice  of  election. 

II.     The  approval  of  the  county  super- 
8.  Schools  awd      inteudent  exacted  is  that  of  organizing  such 

SCHOOL    DI8-  o  O 

TBicn:  consbi-  g  district  at  all,  and,  if  to  be  organized  of 

fdated  dis-  '  '  " 

appTovff  by °° '  *^^  boundaries  of  the  proposed  district,  who 
totOTJcnt^*'       shall  sign  the  petition  and  tow  many  is  of 

no  concern  to  him.  This  being  so,  it  is  en- 
tirely immaterial  whether  his  approval  be  endorsed  on  the 
petition  before  or  after  being  signed  by  the  resident  elec- 
tors-   The  petition  was  properly  approved. 
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III.     The  board  of  directors  of  the  dia- 
RniooLR  AND     trirt  havinc:  the  lareer  numbers  of  voters 

SCHOOL     DIS-  ^  ® 


of'director8"'"er-  ^^^"'^^  *^^  petition  to  have  been  signed  by 
ceemng :  ^*^  nioFC  than  one  third  of  the  eleetors  residing 
methoS  of  re-       j^   ||,^  territory   of  the  district  proposed. 

The  evidence  adduced  at  the  trial  disclosed 
that  some  of  those  who  signed  the  petition  were  not  quali- 
fied electors  residing  in  the  territory  of  the  proposed  dis- 
trict, and  that  of  those  residing  therein,  less  than  one  third 
signed  said  petition.  For  this  reason,  appellants  contend 
that  the  board  of  directors  did  not  acquire  jurisdiction  to 
act.  It  was  the  filing  of  the  petition  that  conferred  juris- 
diction, and  thereupon  the  board's  duty  was  to  canvass  the 
signers  and  ascertain  whether  one  third  of  the  resident 
qualified  electors  hacj  signed.  If  the  board  erred  therein, 
anyone  aggrieved  thereby  might  appeal  from  the  decision 
to  the  county  superintendent,  and,  if  his  decision  was  ad- 
verse, to  the  state  superintendent.  Sections  2818,  2820, 
Code.  This  would  seem  a  plain,  speedy  and  adequate  rem- 
edy, and,  if  so,  certiorari  proceedings  would  not  lie  to  re- 
view the  board's  finding,  at  least  until  the  remedies  pro- 
vided by  appeal  have  been  exhausted.  Such  was  the  con- 
clusion reached  in  School  Corporation  v.  Independent  School 
District,  162  Iowa  257,  and  we  see  no  reason  for  departing 
therefrom,  even  though  other  courts  may  regard  the  req- 
uisite number  of  signatures  as  essential  to  confer  juris- 
diction. See  Gill  v.  Board  of  Commissioners,  (N.  C.)  76 
S.  E,  203  (43  L.  R.  A.  [N.  S.]  203). 

The  rule  is  otherwise  in  this  state,  the 
5.  Schools  and      filing  of  the  petition  being  deemed  to  con- 

SCHOOL    DiS-  ^  ■  ^ 

tbictr:  con-       fer    jurisdiction,    and    the    decision    as    to 

solldAted    dl9-  "^ 

Hon*-^  H'lfflden-     ^'^^^ther  Signed  as  recjuired  regarded  as  a 
jrdptormini!''"   j"<l'^ial  determination  from  which  the  rem- 
edy by  appeal  is  available.    No  appeal  hav- 
ing been  taken  in  this  case,  the  finding  that  one  third  of  the 
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1 

resident  qualified  electors  signed  the  petition  is  conclusive. 
School  Corporal  ion  v.  Independent  School  District^  supra; 
Baker  v.  Board  of  Supervisors,  40  Iowa  226. 

IV.     Some  claim  is  made  tliat  the  pe- 

C  Schools   and 

scHWL   Dis-       tition  was  not  filed  with  the  board  of  direc- 

TBICT8  •     Con- 

fricts  •'^  tt^""  ^^^®  ^^  *^^  independent  district.  It  was 
cinstituteS*  "fli-  banded  to  a  director,  who  presented  it  to 
^*"  the  board,  and  it  has  continued  in  the  cus- 

tody of  the  secretary  since.  This  was  a  sufficient  compli- 
ance with  the  requirement  as  to  filing  the  petition.  A 
formal  endorsement  of  having  been  filed  was  not  essential; 
the  fact  of  having  been  filed  with  the  board  of  directors 
was  essential,  and  that  was  done.    Xor  is  it  material  that 

the  officers  declined,  if  so  they  did,  to  exhibit 

^'  Rcno!?L  ^i)fs^      *V   petition   or  permit  it  to  be  examined 

IoIii^tc/^a«-      after  the  period  within  which  appeal  might 

tion  * '  refu^sai      have  been  taken,  for  this  could  have  no  bear- 

Bpe^on :  e  °      inff  on  the  issues  raised.    It  is  said  that  Wil- 

fect. 

Hams   Township  school   district  refuses   to 
yield  the  two  sections  thereof  included  in  the  consolidated 

district.     That  district  has  no  voice  in  the 

8.  ffrrrooT.s   and 

School  Dis-       matter.    Its  onlv  diitv  is  to  adjust  accounts 

TBICT8 :   con-  •  •  " 

Boiidatcd  dis-      ^^i^h  the  Consolidated  district  of  which  the 

tric-tR :     I'Uht   of 

priced  *of'*^ter-     *^'^  sections  form  and  have  formed  a  part 
ntory.  since  its  organization  was  perfected. — Af- 

firmed. 

Gaynor^  C.  J.,  Evans  and  Salinger^  J  J.,  concur. 


Belle  Thomas  et  al..  Appellees,  v.  Nettie  Timoxds^  Ap- 
pellant. 

BBCEIVKBS:     Qrounds  of  Appointment — ^Lis  Pendens.     Equity  al- 
1    ways  proceeds  with  extreme  caution  In  appointing  a  receiver 
as   against  a  defendant  who  not  only  holds  the  legal  title  to 
property  but  is  in  possession  and  enjoyment  thereof.    Appoint- 
ment held  improper.     (Sec.  3822,  Code,  1897.) 


510  .      Tko^fas  v.  TrMONPR.  [179  Iowa 

PRINCIPLE  APPLIED:  A  father,  prior  to  his  death  had. 
by  deeds  and  assignments,  transferred  all  his  real  and  personal 
property  to  a  blind  daughter,  and  later  executed  a  will  leaving 
all  hia  property  to  the  same  daughter.  After  his'  death,  other 
>  daughters  brought  an  action  to  set  aside  these  deeds  and  assign- 
ments, on  the  grounds  of  the  mental  Incompetence  of  the  father 
and  the  undue  influence  of  the  grantee.  Pending  this  action,  the 
coHrt  appointed  a  receiver  of  the  property.  The  defendant  was 
worth,  in  her  own  right,  some  $8,000.  As  to  the  property  In  con- 
troversy, no  waste  was  shown,  it  was  under  reasonable  rental, 
and  needed  improvements  were  under  way.  Weeds  bad  not  been 
fully  kept  down,  but  no  impairment  of  value  resulted  there- 
from. A  repair  of  a  residence  was  at  defendant's  own  ex- 
pense. Being  blind,  it  was  necessary  for  another  person  to 
prepare  defendant's  checks  for  her  signature,  but  no  loss  had 
occurred  from  such  practice.  Plaintiffs  did  not  make  a  per- 
suasive showing  that  they  probably  would  succeed  in  their 
action.    Held,  the  appoifitment  of  a  receiver  was  improper. 

GUABDIAN  AND  WABD:    Appointment — Temporary  Appointment— 

2  Effect.  Temporary  guardianship  under  ex  parte  showing  creates 
no  presumption  whatever  as  to  the  ward's  mental  condition. 

WILLS:     Testamentary  Capacity — Permanent  Guardianship — Bffect. 

3  Arguendo,  principle  recognized  that  the  findings  involved  in  the 
appointment  of  a  permanent  guardian  are  not  conclusive  evi- 
dence of  testamentary  incapacity. 

WILLS:      Probate — Non-existence    of    Property — Effect.     The    non- 

4  existence  of  property  to  which  a  will  could  apply  is  no  impedi- 
ment to  the  probate  thereof. 

ESTOPPEL:     Equitable  Estoppel — Shifting  of  Position.    Jirgnendo, 

5  it  is  suggested  that.  If  a  litigant  secured  an  order  declaring  a 
will  inoperative  because  the  title  to  property  on  which  the  will 
would  operate  had  already  passed  to  devisee  under  former  deeds, 
such  litigant  would  thereafter  be  estopped  to  question  the  effec- 
tiveness of  such  deeds  to  pass  title. 

TBIAL:     Order  of  Trial — Stajring  One  of  Two  Actions.    The  court 

6  may  very  properly  stay  all  proceedings  in  one  action  until  the 
trial  and  determination  of  another  action  between  the  same 
parties,  when  the  trial  of  such  other  action  may  be  determin- 
ative of  the  entire  controversy. 

PRINCIPLE  APPLIED:  A  father  conveyed  all  his  property 
to  a  daughter  and  later  executed  a  will  leaving  all  his  property 
to  the  same  daughter.     After  his  death,  other  heirs  instituted 
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two  proceedings:  (1)  An  equitable  action  to  set  aside  the 
said  conreyances  because  of  mental  incapacity  of  the  grantor 
and  undue  influence  by  grantee,  and  (2)  a  contest  of  the  will. 
Held,  the  equitable  action  was  properly  stayed  until  the  de- 
termination of  the  will  contest. 

Appeal  from   Wapello   District   Court. — Seneca   Cornell, 

Judge. 

Wednesday,  Novemhkr  15,  1916. 

Rehearing  Denied,  Saturday,  February  20,  1917. 

Appeal  by  defendant  from  order  appointing  receiver, 
and  bv  plaintiffs  from  an  order  overruling  motion  to  strike 
will  or  declare  it  inoperative,  and  an  order  sustaining  an 
application  that  the  trial  of  an  equity  cause  be  postponed 
antil  contest  on  will  be  determined. — Affirmed  on  plaintiff's 
appeal;  reversed  on  defendant's  appeal. 

Tisdale  d  Heindel,  Jaqnes  d  Jaqucs  and  Chester  J. 
EUer,  for  appellant. 

Roberts  d  Webhe^',  for  appellees. 

Ladd^  J. — James  Timonds  died  Septem- 
*•  5J^^'^J™f  ber  8, 1915,  at  the  age  of  88,  leaving  him  sur- 
^^nufnl]^''  viving  6  daughters,  the  5  plaintiffs  and  de- 
fendant. A  temporary  guardian  of  his 
person  and  property  had  been  appointed  January  8,  1914, 
and  had  duly  qualified  as  such,  and  subsequently  trial  was 
bad  to  the  court,  but,  on  certiorari  proceeding,  the  order 
denying  trial  to  jury  was  annulled.  Timonds  v.  Himter, 
Judge,  169  Iowa  598.  Decedent  departed  this  life  before 
the  issue  as  to  his  mental  capacity  could  be  passed  on  by  a 
jnry.  About  October  8,  1912,  he  had  assigned  to  defendant 
a  note  of  $6,000  secured  by  a  real  estate  mortgage,  and  on 
January  12,  1914,  and  June  10th  following,  had  conveyed 
to  her  165  acres  of  land.  Decedent  had  previously  con- 
veyed a  life  estate  in  the  40  acres  with  this  clause  in  the 
deed: 
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"At  her  death,  the  above-described  property  shall  re- 
vert to  the  legal  heirs  of  said  James  Timonds." 

Reciting  these  facts,  the  petition  alleged  that,  in  mak- 
ing these  transfers,  decedent  was  of  unsound  mind,  and 
induced  so  to  do  bv  t6e  undue  influence  of  defendant,  and 
prayed  that  the  deeds  and  assignments  be  set  aside,  and 
each  daughter  be  decreed  entitled  to  one  sixth  of  the  prop- 
erty; and  that,  in  event  this  relief  be  denied,  plaintiffs  be 
decreed  entitled  to  the  remainder  in  the  40  acres  upon  the 
expiration  of  the  defendant's  life  estate  therein.  The  an- 
swer put  in  issue  the  allegations  of  mental  incapacity  und 
undue  influence.  Thereupon,  plaintiffs  applied  for  the  ap- 
pointment  of  a  receiver,  basing  such  application  on  the  al- 
legations of  the  petition,  and  averring  that  administrators 
had  been  appointed,  who  had  filed  inventory  and  given 
notice  of  their  appointment;  that,  besides  said  conveyances, 
decedent  had  transferred  to  defendant  all  his  notes  and 
mortgages,  amounting  to  f 5,000  or  f 6,000,  and  other  per- 
sonal property,  so  that  apparently  nothing  remained  to 
administer,  and  a  contest  on  the  will  left  by  decedent  w^ould 
be  of  no  advantage;  that  defendant  had  squandered  the 
asset?  which  rightly  belong  to  the  estate;  that  the  plead- 
ings on  their  face  showed  more  than  a  probable  right  to 
recover,  and  the  best  intei'ests  of  the  heirs  would  be  served 
if  a  receiver  were  appointed  to  take  charge  of  the  personal 
estate  and  the  rents  and  profits  of  the  land  until  the  cause 
should  be  tried.  It  was  further  averred  that  defendant  was 
blind;  that  the  will  of  decedent  was  void  because  of  his 
mental  unsoundness  and  her  undue  influence,  and  for  that 
there  was  no  property  subject  to  its  operation. 

By  way  of  petition  of  intervention,  the  administrators 
joined  in  the  application  for  the  appointment  of  a  receiver. 
The  defendant  put  in  issue  the  allegations,  and  admitted 
that  she  had  been  blind  since  11  years  of  age,  and  each  side 
filed  affidavits.     From  these  it  appeared  that,  aside  from 
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the  property  in  controversy,  defendant  was  possessed  of 
40  acres  of  unincumbered  land^  worth  from  12,500  to  f3,000, 
and  f5,000  worth  of  notes  and  mortgages  above  any  in- 
debtedness. It  was  not  claimed  but  that  she  was  procur- 
ing reasonable  rentals  for  the  land,  and  waste  was  not 
shown.  She  caused  some  timber  to.  be  cut  from  the  land, 
but  this  was  to  be  sawed  into  plank  for  the  barn  floor. 
Kome  of  the  fence  was  somewhat  out  of  repair,  but  she  had 
arranged  to  erect  a  new  fence,  the  posts  already  having 
been  dropped  along  the  line.  There  were  some  weeds  and 
brush  along  a  fence,  which  she  had  not  had  cut,  the  brush 
having  been  growing  several  years.  A  tenant  had  not  kept 
a  tract  of  land  rented  fi'ee  from  weeds,  and  a  patch  of 
about  8  acres  was  somewhat  weedy,  owing  to  the  wet  sea- 
son. But  these  difficulties  often  confront  landowners,  and 
it  cannot  be  said,  in  view  of  the  character  of  the  season, 
that  the  land  was  not  managed  as  well  as  rented  land  ordi- 
narily is.  Surely  its  condition  was  not  such  as  to  impair 
its  rental  value  during  the  pendency  of  the  action,  nor  per- 
manently injure  it.  Defendant  remodeled  and  enlarged  the 
house^  installed  a  heating  plant  and  constructed  a  new 
fence  about  the  yard,  at  a  cost  of  about  |3,000 ;  but,  as  she 
paid  therefor  from  her  own  means,  plaintiffs  have  no  room 
for  complaint.  The  same  is  to  be  said  of  i-efurnishing  the 
house.  If  she  has  always  been  extravagant,  as  several  af- 
fiants say,  this  does  not  appear  to  have  unduly  impaired 
her  father's  estate  nor  her  own,  and  alone  affords  no  ground 
for  interference  with  her  possession  of  the  property.  Her 
condition  renders  it  necessary  tliat  another  write  checks 
for  her  on  banks  before  she  signs  them,  and  although  this 
appears  to  have  been  done  by  a  man  of  scant  business  ex- 
perience and  capacity,  he  is  shown  to  have  acted  honestly 
and  nothing  has  been  lost  through  him.  Nothing  in  this 
record  points  to  any  want  of  ability  on  her  part  to  manage 
the  land  prudently,  and  that  she  is  blind  is  not  a  ground 
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for  denial  to  her  of  the  opportunity  to  manage  the  estate 
presumptively  belonging  to  her.  Nor  do  we  find  any  show- 
ing warranting  the  inference  that  plainti£fs  will  be  likely 
to  succeed  in  their  action.  True,  some  of  the  afiSants  say 
that  decedent  was  weak  physically  and  mentally,  and  had 
another  transact  business  for  him  several  years  prior  to 
his  death,  but  this  falls  far  short  of  showing  that  he  was 
without  suflficient  Capacity  to  make  the  transfers  alleged, 
and  there  was  no  evidence  of  undue  influence. 

Counsel  for  plaintiff  rely  somewhat  on 
the  existence  of  the  temporary  guardianship. 

2.   tiUARDUlf  AND  X-  ./    o 

wakd  :  ap-         A  temporary  guardian  is  appointed  on  an  ex 

^oTntmcnt^ef-    P^^^^  showiug,  and  such  appointment  is  of 
^^^^-  no  significance  as  to  the  condition  of  the 

party  for  whom  appointed,  save  in  the  care 
of  person  and  property,  and,  until  permanent  appointment, 
after  opportunity  of  being  heard  has  been  afforded  and 
proof  made,  no  presumption  whatever  arises  concerning  the 
mental  condition  of  the  ward.  To  justify  the  appointment 
of  a  receiver  to  conserve  property  in  controversy  pendente 
lite  it  should  be  made  to  appear:  (1)  That  the  applicant 
therefor  has  a  probable  right  to  or  interest  therein;  and  (2) 
that  such  property  or  its  rents  or  profits  are  in  danger  of 
being  lost  or  materially  injured  or  impaired;  and  further, 
(8)  that  the  interest  of  one  or  both  parties  will  be  promoted 
by  such  appointment  and  the  substantial  rights  of  neither 
impaired;  and  (4)  that  the  order  will  be  best  for  all  con- 
cerned. Section  3822,  Code.  Courts  are  reluctant  in  inter- 
fering with  the  possession  of  property,  though  in  contro- 
versy, especially  when  such  possession  is  that  of  the  party 
having  legal  title,  and  will  not  do  so  through  the  appoint- 
ment of  a  receiver  in  the  absence  of  a  showing  of  a  proba- 
bility that  the  applicant  will  be  entitled  to  a  decree  on  final 
hearing.     High  on  Receivers,  Section  8;  A'om*  v.  Lake, 
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(Va.)   16  R.  E.  663;  Vila  v.  Ordnd  Island  E.  L.  7.  d  C. 
8.  Co.,  (Neb.)  97  N.  W.  613. 

If  upon  the  entire  record  this  is  a  matter  of  much  doubt, 
the  application  will  be  denied.  Oiven  v.  Homan,  4  H.  L.  Cas. 
99T;  Bonk  of  Florence  v.  United  States  S.  d-  L,  Co.  104  Ala. 
297  (16  So.  110) ;  Vila  v.  Grand  Island  E.  L.  I  d  C.  8.  Co., 
68  Neb.  222  (94  N.  W.  136,  97  N.  W.  613). 

As  seen,  there  was  no  sufficient  showing  that  injury 
to  the  property  was  likely  or  that  any  rents  or  profits  there- 
from might  be  lost.  The  matter  of  appointing  a  receiver 
pendente  lite  rests,  to  a  considerable  extent,  in  the  discre- 
tion of  the  court;. but  this  is  a  legal  discretion,  and  must  be 
exercised  in  view  of  all  the  circumstances  of  the  case  and 
the  delicacy  of  the  function  performed. 

*'As  against  a  defendant  in  the  possession  and  enjoy- 
ment of  property  which  is  the  subject-matter  of  the  litiga- 
tion, equity  always  proceeds  with  extreme  caution  in  ap- 
jminting  a  receiver."  High  on  Receivers  (4th  Ed.),  Sec- 
tion 19. 

The  decisions  fully  sustain  the  text.  As  forcibly  said 
in  Crawford  v.  Ross,  39  Ga.  44 : 

**The  high  prerogative  act  of  taking  property  out  of 
the  hands  of  one  and  putting  it  in  pound,  under  the  order 
of  a  judge,  ought  not  to  be  taken,  except  to  prevent  mani- 
fest wrong,  immediately  pending."  . 

Whether  a  receiver  shall  be  appointed  in  such  a  case 
ag  this  depends  on  whether,  from  the  showing  made,  it  can 
be  said:  (1)  That  plaintiff  probably  will  succeed  in  the  suit; 
and  (2)  that  the  property  is  likely  to  be  injured  if  left  in 
the  hands  of  the  person  who  may  be  in  possession,  or  the 
rents  and  profits  lost.  Neither  finding  was  warranted  in 
this  case,  and  we  are  of  opinion  that  the  court  erred  in  ap- 
pointing a  receiver. 
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IT.     The  plaintiffs  moved  that  the  al- 
8.  Wills:  toRta-     leged  will  of  decedent  be  stricken  from  the 
pacify?  per         files   OF   be   declared   inoperative,   for  that 
ianship:  effect.    (1)   decedent  had  disposed  of  all  his  prop- 
erty  before    its   execution   and   had   noth- 
ing to  will,  and  (2)  when  the  will  was  made,  decedent  was 
nnder  guardianship.     The   last   proposition   has   been    dis- 
posed   of.      There   was   no   inquisition   into   the   condition 
of   decedent's     mind     nor     anv     determination     thereof. 
Had  a  permanent  guardian  been  appointed,  however,  the 
finding  involved  therein  would  not  have  been  conclusive  evi- 
dence of  his  inability  to  make  a  will,  and  whether  prima- 
facie  evidence  of  mental  incapacity  need  not  be  determined. 
In  re  Will  of  Fen  ton,  97  Iowa  192. 

Nor  do  we  think  the  ownership  of  prop- 
*•  im  "i'^Don^'"'^      erty  determinative  of  whether  a  will  shall 

oxi.storiot'    of 

property:  cf-      be  admitted  to  probate.    Anyone  of  full  age 

fcct. 

and  sound  mind  may  execute  a  will  (Sec- 
tion 3270,  Code),  and  any  person  having  custody  of  such 
will,  upon  being  informed  of  the  death  of  the  maker  there- 
of, is  bound  to  file  it  with  the  clerk  of  courts  (Section  3282, 
Code).  Thereupon  the  clerk  is  required  to  open  and  read 
it,  and  a  day  shall  be  fixed  by  the  clerk  or  court  for  prov- 
ing it.  Section  3283,  Code.  If  contested,  either  party  is 
entitled  to  a  jury  trial.  Whether  the  decedent  left  prop- 
erty which  may  pass  under  the  will  is  a  matter  of  subse- 
quent inquiry,  for,  until  admitted  to  probate,  no  one  can 
say  whether  it  be  the  will  of  decedent.  Winters  v.  Win- 
ters, 102  Iowa  53.  The  only  way  to  get  rid  of  a  will  is  for 
the  testator  to  cancel  or  destroy  with  the  intention  of  so 
revoking,  or  to  execute  a  subsequent  will.  Section  3276, 
Code.  As  said  in  Moretj  v.  Sohier,  63  N.  H.  507  (56  Am.  R. 
538,  542)  : 

"If  the  writing  called  a  deed,  dated  August  5,  1880, 
had  been  an  ordinary  absolute  conveyance  of  all  the  g^ant- 
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ort  property,  leaving  the  grantor  without  any  estate,  it 
would  not  prevent  the  probate  of  the  will  subsequently 
made.  The  question  w^hether  a  will  is  entitled  to  probate 
does  not  depend  upon  the  question  whether,  at  the  time  of 
the  testator's  death,  or  at  any  previous  or  subsequent  time, 
there  was  any  property  which  it  could  dispose  of.  As  the 
execution  and  delivery  of  a  deed  may  be  proved  in  a  real 
action  before  the  question  of  its  legal  effect  is  adjudicated, 
so  a  will  may  be  proved  in  the  probate  court  without  a  trial 
of  the  question  whether  it  will  be  inoperative  for  w^ant  of 
title  in  the  testator;  and  on  the  question  of  probate,  it  in 
not  material,  as  matter  of  law,  whether  a  deed  purporting 
to  convey  all  the  testator's  proi)erty  was  made  before  or 
after  the  will.  If  the  will  is  made  first,  a  devisee  may  have 
it  proved  to  enable  him  to  contest  the  deed  in  a  writ  of  en- 
try; and  if  he  is  the  grantee  in  the  deed,  he  may  have  the 
will  proved  for  the  purpose  of  enabling  him  to  claim  under 
it  in  case  the  deed  should  be  held,  on  any  ground  of  law  or 
fact,  to  be  invalid." 

Of  course,  if  the  proi)erty  has  been  previously  dis- 
posed of,  it  will  have  passed  by  virtue  of  the  deeds  and  as- 
signment, and  not  under  the  will.  But  suppose  these  were 
executed  bv  decedent  when  of  unsound  mind,  or  involun- 
tarily,  as  is  alleged  by  plaintiffs  in  this  suit,  and  title  should 
be  set  aside,  then,  if  the  will  be  found  valid,  surely  de- 
fendant would  take  thereunder.*    And  if  plaintiffs  were  to 

procure  an  order  declaring  the  will  inop- 
5-  ^JJ^^ir^'^g-         erative  because  of  title's  having  passed  to 

of^positton"*"*^  ^^^  ^y  ^^®  conveyances  mentioned,   would 

they  not  be  estopped  from  questioning  in 
this  suit  whether  such  deeds  and  assignments  were  effective 
in  passing  title  to  her?    A  party  is  estopped  to  deny  mat- 

■ 

ters  which  he  has  pleaded  and  thereby  obtained  an  adjudica- 
Hon  in  his  favor,  in  order  to  defeat  an  action  against  him, 
the  parties  being  the  same.    District  Township  of  Clay  v. 
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Independent  Dist,  of  Buchartan,  69  Iowa  88.  But  counsel 
for  plaintiffs  undertake  to  obviate  this  result  by  argu- 
ing that  if,  in  executing  the  deeds  and  assignments,  he  acted 
voluntarily  and  with  sound  mind,  title  passed,  and  if  of 
unsound  mind  or  laboring  under  undue  influence,  these 
were  merely  voidable,  and,  upon  recovery  of  his  freedom 
and  mental  capacity  so  as  to  be  able  to  execute  a  will,  he 
must  have  disavowed  and  i*evoked  them,  and,  as  he  did  not 
do  so,  title  remained  in  the  grantee,  and  there  was  noth- 
ing to  dispose  of  by  will.  If  his  omission  to  repudiate  the 
transaction  must  have  confirmed  the  transfers  as  to  de- 
fendant, it  is  rather  difficult  to  understand  why  the  con- 
sequence would  not  be  the  same  as  to  plaintiffs.  If  he  was 
not  mentally  competent  at  the  time,  it  is  not  to  be  as- 
sumed he  would  have  remembered  in  subsequent  lucid  mo- 
ments what  he  then  did,  and,  for  all  that  appears,  he  may 
not  have  done  so.  A  better  argument  would  be  that  the 
execution  of  the  will  was  intended,  as  is  doubtless  the  fact, 
to  confirm  the  previous  disposition  of  his  property.  The 
<-a8e  relied  on  {Moore  v.  Waldstein  [Ark.],  85  S.  W.  416) 
has  no  bearing  on  the  question,  for  it  merely  construes  a 
statute  of  Arkansas  permitting  grantor  to  apply  to  a  court 
of  chancery  to  have  a  conveyance  by  him  in  fraud  of  credit- 
ors set  aside  and  canceled  for  the  use  and  benefit  of  the 
heirs  of  said  grantor,  saving  the  rights  of  creditors  and 
declaring  that,  where  neither  party  to  the  suit  seeks  to  have 
the  conveyance  canceled,  the  heirs  of  the  grantor  may  do  so, 
and,  upon  decree's  being  entered  establishing  title  in  the 
heirs  subject  to  the  rights  of  creditors,  the  property  will 
not  pass  under  the  will  of  the  grantor.  The  property  was 
held  not  to  have  passed  under  the  grantor's  will  for  that 
the  statute  exacted  that,  on  setting  aside  the  fraudulent 
deed,  title  be  settled  in  the  grantor's  heirs,  and  therefore  it 
could  not  pass  under  the  will.  The  point  as  to  whether  a 
cause  of  action  may  be  willed  is  discussed;  but,  as  the 
property,  and  not  cause  of  action,  was  undertaken  to  be 
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disposed  of  by  will,  it  is  not  involved.  Nor  is  defendant 
claiming  on  a  cause  of  action  decedent  may  have  had.  That 
is  being  asserted  by  plaintiffs.  The  motion  to  strike  or  de- 
clare the  will  ino])erative  was  rightly  overruled. 

III.    Defendant    moved    that    further  j 

o?^trini:°   ^      proceedings  in  this  case  be  stayed  until  the 
oftwoac-  contest  interposed  by  plaintiffs  to  the  ad- 

tlODB. 

mission  of  the  decedent's  will  to  probate  be 
rleteruiined.  That  instrument  inirported  to  devise  and  be- 
queath all  his  property  to  defendant.  The  motion  was  sus- 
taiaedy  and  from  such  order  plaintiffs  have  appealed.  Man- 
ifestly, if  the  will  is  found  invulnerable  to  the  charge  that 
its  execution  was  the  product  of  undue  influence  exercised 
by  defendant,  or  that  the  decedent  was  of  unsound  mind, 
then  defendant  would  take  the  property  in  controversy  un- 
der the  will,  regardless  of  w^ho  might  succeed  in  this  action. 
In  that  event,  a  trial  of  this  suit  in  equity  would  be  unnec- 
ces-sary.  On  the  other  hand,  were  this  case  heard  first,  as 
the  several  transfers  antedate  the  will  considerable  pe- 
riods, the  decision  would  not  be  decisive  of  the  will  con- 
test. Moreover,  until  the  will  should  be  admitted  to  or  de- 
nied probate,  it  could  not  be  known  whether  the  plaintiffs 
had  such  an  interest  in  the  property  as  would  entitle  them 
to  maintain  the  suit  to  set  the  deeds  and  assignments  aside. 
For  these  reasons,  the  court  rightly  ordered  that  the  contest 
on  the  probate  of  the  will  be  first  determined.  The  order, 
although  in  form  a  restraining  one,  w^as  appropriate  for 
the  disposition  of  the  business  in  court,  by  determining 
which  of  two  cases  involving  the  same  property  should  be 
first  tried,  and  directing  that  nothing  be  done  in  the  other 
pending  the  determination  of  the  case  first  to  be  passed  on. 
There  was  no  error.  The  order  appointing  a  receiver  is  re- 
versed, and  the  orders  overruling  the  motion  to  strike  the 
will  or  declare  it  inoperative,  and  fixing  the  order  of  trying 
the  causes,  are — Affirmed, 

Gaynor^  C.  J.,  Evans  and  Salinger^  JJ.,  concur. 
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E.  M.  Awe,  Appellee,  v.  C.  W.  Gadd,  Appellant. 

CONTRACTS:     Modification  and  Merger — ^Eridence.    The  plea  that 

1  a  written  contract  was  Bet  aside  and  an  oral  one  substituted 
therefor  is  not  sustained  by  evidence  of  indefinite  and  uncer- 
tain conversations  between  the  parties. 

CONTRACTS:        Consideration  —  Fulfilling      Existing      Obligation. 

2  Merely  fulfilling  an  existing  obligation  will  not  supply  a  new 
consideration  for  an  additional  promise. 

Appeal  from  Winnebago  District  Court. — M.  F.  Edwards, 

Judge. 

Monday^  March  12,  1917. 

Action  at  law  to  recover  of  the  defendant  an  alleged 
balance  due  of  the  purchase  money  or  consideration  to  be 
paid  plaintiff  by  the  defendant  upon  the  sale  of  land.  There 
was  a  verdict  and  judgment  for  the  plaintiff  for  |1,000,  and 
the  defendant  has  appealed. — Reversed, 

Burt  J.  Thompson'^  Alan  Loth  and  Senneffy  Bliss  d  Wit- 
wer,  for  appellant. 

E,  H.  Lundy,  Maurice  O'Connor^  Dean  Peisenoxi^  H,  A. 
Brown,  for  appellee. 

EvANS^  J. — This  case  bristles  with  trou- 

^'  ^^dlflcauSn        ^^^'     "^^^  plaintiff  based  his  right  .of  recov- 

evfdencc^^^'       Cry  upon  an    alleged    oral    agreement.     He 

was  confronted  with  the  two-fold  necessity 
of  (1)  avoiding  the  legal  effect  of  a  written  contract,  and 
(2)   avoiding  the  statute  of  frauds. 

The  case  was  original ly  brought  in  equity.  After  sev- 
*  eral  amendments  and  substituted  pleadings  filed  by  the 
plaintiff,  he  obtained  a  transfer  of  his  cause  to  the  law  side, 
and  it  was  so  tried  to  the  jury.  Because  of  the  narrow 
course  open  to  the  plaintiff  in  any  view,  and  of  the  double 
menace  on  either  side,  he  became  involved  in  some  incon- 
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sistencT  in  the  course  of  the  trial,  both  in  the  matter  of 
pleading  and  in  the  matter  of  his  own  testimony^  and  this 
in  turn  became  the  occasion  of  some  errors  which  appear  in 
the  record.  In  the  final  form  of  his  petition,  the  plaintiff 
declared  upon  an  oral  contract  wherebj^  he  sold  to  the  de- 
fendant an  encumbered  farm,  and  whei^eby  the  defendant, 
as  a  consideration  for  the  conveyance,  assumed  to  pay  the 
encumbrances,  and  further  agreed  to  pay  the  plaintiff  all 
the  surplus  which  defendant  should  i-ealize  by  a  sale  of  the 
farm,  if  any,  and  the  reasonable  value  of  the  farm  above 
encumbrance,  if  no  sale  were  made.  The  defendant  pleade<l 
that  the  transaction  had  between  the  parties  was  in  the 
form  of  a  written  contract  known  in  this  record  as  "Exhibit 
B,"  and  that  the  conveyance  of  the  land  was  made  pursuant 
to  such  written  contract.  By  a  reply,  the  plaintiff  admitted 
the  writing,  Exhibit  B,  but  assailed  its  validity  on  the 
^ound  of  false  representations.  He  also  pleaded  that,  after 
its  execution,  the  written  contract  was  set  aside  by  the  par- 
lies thereto,  by  mutual  agreement,  and  that  a  new  oral 
agreement  or  modification  was  substituted  therefor.  On 
the  trial,  the  evidence  wholly  failed  to  sustain  the  attack 
npon  the  validity  of  the  written  contract,  and  the  trial 
court  so  instructed  the  jury ;  and  instructed  also  that  such 
contract,  Exhibit  B,  was  binding  upon  the  parties,  unless 
the  jury  found  that  it  had  been  set  aside  or  modified  by 
the  mutual  agreement  of  the  parties  after  its  execution 
and  before  the  execution  of  the  deed.  It  is  the  conten- 
tion of  the  defendant,  appellant  herein,  .  that  the 
evidence  wholly  failed  to  show  such  mutual  agreement  of 
substitution  or  modification,  and  wholly  failed  to  show 
any  consideration  for  the  alleged  modification.  This  ques- 
tion goes  so  deeply  into  the  heart  of  the  case  that  we  give 
it  our  first  consideration. 

1.     Exhibit  B  was  a  written  ccmtract  entered  into  by 
the  parties  hereto  on  March  28,  1908,  whereby  the  plaintiff 
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agreed  to  convey  to  the  defendant  by  warranty  deed,  to  be 
Rigned  by  himself  and  wife,  the  fanii  in  question,  and  where- 
by the  consideration  specified  was  tlie  assumption  by  the 
defendant  of  all  the  record  encumbrances  thereon.  The  en- 
cumbrances amounted  approximately  to  |10,860.  The  jury 
by  its  verdict  found,  in  effect,  that  the  farm  was  worth 
|1,000  in  excess  of  such  sum.  By  the  provisions  of  the  con- 
tract, the  conveyance  was  to  be  made  on  March  30,  1908.  On 
March  »SOth,  the  plaintiff  did  deliver  to  the  defendant  a 
warrantv  deed  duly  executed  bv  himself  and  wife.  Start- 
ing  with  the  proposition,  as  we  must,  that  the  written  con- 
tract was  valid  and  enforceable,  the  case  at  this  point  turns 
wholly  upon  the  sufficiency  of  the  evidence  to  sustain  the 
claim  of  a  subsequent  mutual  agreement  to  set  aside  or 
modify  the  written  contract.  The  written  contract  was 
entered  into  on  Saturday  afternoon.  The  deed  was  exe- 
cuted and  delivered  on  Monday.  Referring  to  what  trans- 
pired between  the  parties  on  Monday,  the  plaintiff  testified 
on  direct  examination  as  follows: 

"Q.  Did  you  mention  this  contract  to  him  at  that  time? 
A.  Yes,  sir.  I  told  him  that  we  come  in  to  do  as  we  agi-eed 
— to  give  him  a  deed ;  but  I  noticed  that  the  agreement  was 
not  carried  out  in  writing,  but  T  hoped  that  he  would  do 
just  as  he  said  he  would.  He  said,  *I  surely  will,  Mr.  Awe.' 
The  deed  was  turned  over  to  him." 

On  cross-examination,  he  testified  substantially  to  the 
same  effect,  as  follows: 

"  *Now-,'  I  says,  'we  come  in  here  to  do  just  as  we  agi-eed, 
to  give  you  that  deed,  but,'  I  says,  *I  find  that  the  agreement 
is  not  carried  out  in  writing  in  the  contract,  but  I  hope  that 
you  will  do  just  as  you  said.'  He  says,  'I  certainly  will.' 
That  is  all  that  was  said  about  it  that  morning.  There 
wasn't  anything  iiM»re  definite  said  than  that.  I  don't  re- 
member anything  else.  Then  T  and  my  wife  signed  tlie 
deed.     After  we  gave  the  deed,  we  entered  into  a  written 
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lease  renting  the  farm  from  him,  and  gave  him  our  uoteB  for 

The  foregoing  comprises  the  entire  testimony  upon 
which  the  claim  of  substitution  or  modification  is  based. 
Accepting  the  testimony  as  true,  can  it  be  said  that  it  shows 
any  mutual  agreement  of  the  parties  to  set  aside  the  writ- 
ten contract  or  to  modify  it,  or  to  adopt  a  new  oral  con- 
tract in  lieu  thereof?  If  yea,  what  was  the  substituted 
contract  or  the  new  modification?  It  is  not  entirely  clear 
from  the  pleadings  or  from  the  briefs  whether  the  plain- 
tiff contends  for  a  strictly  substituted  contract  in  lieu  of  the 
written  contract  or  for  only  a  modification  of  the  written 
contract.  It  is  undoubtedly  true  that  the  parties  may,  by 
oral  agreement,  set  aside  a  previous  written  contract  and 
substitute  a  new  oral  agreement  in  lieu  thereof.  In  such 
case,  the  old  agreement  would  be  the  consideration  for  the 
new.  It  is  clear  also  that  nothing  of  that  kind  is  shown  in 
the  record.  Little  reliance  could  be  placed  upon  written 
contracts  if  they  could  be  deemed  set  aside  by  such  indefinite 
conversations  as  above  set  forth. 

It  is  doubtless  competent,  also,  for  par- 

^  SSSdeSuon  •     ^^  *^  agree  upon  a  modification  of  a  pre- 

^owfgatiOT^"   ^^^^^    written    contract,    as    distinguished 

from  a  complete  setting  aside  thereof  or  a 
complete  substitution  therefor.  It  is  doubtless  true,  also, 
that  the  evidence  above  quoted  tends  more  to  show  a  mod- 
ification of  the  contract  than  a  substitution  therefor.  The 
modification  contended  for  by  the  plaintiff  is  that  the  de- 
f^dant  by  such  modification  was  to  pay  the  plaintiff  the 
surplus  value  which  would  or  ought  to  be  realized  from  the 
sale  of  the  farm.  If  this  be  taken  as  the  effect  of  the  Mon- 
day conversation,  then  the  defendant  orally  undertook  on 
Monday  an  obligation  which  he  had  not  assumed  in  the 
bitten  contract.  It  was  incumbent  upon  the  plaintiff  to 
»how  a  consideration  for  such  undertaking.    What  was  the 
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(Hinsideration?  The  consideration  pleaded  by  the  plain- 
tiff and  urged  in  argument  is  the  claimed  invalidity  of  the 
written  contract,  in  that  it  was  entered  into  by  mutual 
mistake  and  in  that  the  defendant  deceived  the  plaintiff  as 
to  its  contents,  and  in  that  the  wife  of  the  plaintiff  had  not 
signed  the  contract.  But  all  these  defenses  were  eliminated 
by  the  trial  court,  and  properly  so  upon  the  record.  The 
trial  court  peremptorily  instructed  the  jury  that  the  writ- 
ten contract  was  valid.  Tn  the  conversation  of  Monday, 
the  plaintiff  undertook  nothing  and  did  nothing  that  he 
was  not  bound  to  do  by  the  terms  of  the  written  contract. 
It  will  not  avail  him  as  a  consideration  to  sav  now  as  a  wit- 
ness  that  he  would  not  have  performed  the  written  contract 
without  the  additional  promise.  This  question  has  fre- 
quently been  passed  ou  by  this  court.  In  Runklc  d  Fousev. 
Kettering,  127  Iowa  6,  we  said: 

"Merely  fulfilling  an  existing  obligation  would  not  sup- 
ply a  new  consideration.  In  so  doing  he  merely  discharged 
an  obligation  ])reviously  undertaken,  and  which  might  have 
been  enforced  independent  of  the  condititm  said  to  have 
been  imposed." 

To  the  same  effect  are  the  following  authorities ^Ayrc* 
i\  Chicago,  R.  L  d  P.  /?.  Co.,  52  Iowa  478;  McCarty  v.  Hamp- 
ton liuilding  Assn.,  61  Iowa  287;  Eastman  v.  Miller,  113 
Iowa  404;  King  v.  Duluth,  M.  d  N.  R.  Co,,  (Minn.)  03  N.  W. 
1105;  Fcstennan  v.  Parker,  32  N.  C.  474. 

We  think  there  is  no  escape  from  the  contention  that 
no  consideration  appears  for  the  modification  claimed. 

We  think  it  equally  clear  that  the  evidence  above 
quoted  was  too  indefinite  and  incomplete  to  base  a  cause  of 
action  thereon.  The  language  attributed  to  the  plaintiff 
by  his  own  testimony  did  not  purport  to  state  in  what  re- 
spect the  written  contract  failed  to  embody  the  understand- 
ing of  the  parties,  nor  did  he  in  any  other  way  make  known 
to  the  defendant  what  was  in  his  mind  at  that  time.    Tbe 
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langiiage  attributed  to  the  defendant  did  not  purport  to  set 
aside  the  written  contract,  nor  did  it  purport  to  adopt  the 
modification    for   which   the   plaintiff  now    contends.     The 
tigreement  of  the  defendant  that  he  would  do  what  he  said, 
was  not,  of  itself,  inconsistent  with  the  written   contract. 
Indeed,  the  written  contract  was  presuiuptivelv  consistent 
with  what  had  been  previously  said.     Granting  that  it  was 
competent  for  the  parties  to  have  agreed  that,  through  nni- 
tual  mistake  or  otherwise,  something  had  been  omitted  from 
the  written   contract  which  ought  to  have  been   included, 
even  this  would  involve  a  meeting  of  the  minds  as  to  what 
such  omission  was.    There  is  no  claim  by  plaintiff  as  a  wit- 
ness that  the  parties  agreed  on  Monday  on  the  extent  or 
form  of  the  modification  which  was  to  be  made.    Giving  to 
plaintiff's  testimony,  therefore,  its  fullest  effect,  there  was 
no  meeting  of  the  minds  of  the  parties  on  the  modification 
which  is  now  contended  for.    All  the  plaintiff  claims  is  that 
the  minds  of  the  parties  had  met  on  that  question  prior  to 
the  execution  of  the  written  contract.     But  the  written  con- 
tract, being  concededly  valid,  was  itself  the  best  evidence 
of  what  had  been  agreed  upon  before  its  execution.     The 
plaintiff's  cause  of  action  is  based  upon  the  subsecpient  oral 
agreement,  and  not  upon  any  previous  one.     If  sufficient 
evidence  of  such  subsequent  oral  agreement  had  been  intro- 
duced,  perhaps  it  could  have  been  properly  corroborated  by 
evidence  of  the  previous  talk.     We  do  not  pass  upon  this 
question.    If  such  evidence  could  be  admissible,  it  could  be 
only  for  the  purpose  of  establishing  a  subsequent  agreement. 
We  must  not  lose  sight  of  the  fact  that  the  action  is  at  law, 
and  that  the  issues  involved  are  purely  legal  issues.     The 
plaintiff  had  a  complete  remedy  in  equity  to  obtain  a  refor- 
mation of  the  contract  if  he  was  entitled  to  it.    In  such  an 
action  he  could  have  gone  fully  into  the  antecedent  conver- 
sations.    He  brought  his  action  in  equity   in  the  first   in- 
stance, and  he  had  thereby  an  open  door  to  a  full  liearing 
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as  to  antecedent  con  versa  tionn,  and  to  full  equitable  relief. 
He  chose,  however,  to  abandon  his  claim  to  eciuitable  re- 
lief and  to  maintain  his  action  at  law. 

We  are  constrained  to  hold,  therefore,  that  the  rights 
of  the  parties  must  be  determined  in  accordance  with  the 
terms  of  the  written  contract,  and  this  is  concededlj  fatal 
to  plaintiff's  cause.  In  view  of  our  conclusion  at  this  point, 
we  have  no  need  to  de:\l  with  other  questions  presented  upon 
the  record. 

The  jud^nif  nt  below  is  accordingly — Reversed. 

Gaynou,  C.  J.,  Ladd  and  Salinger^  JJ.,  concur. 


Cora  Dblbridge,  Plaintiff,  v.  W.  Q.  Sears,  Judge,  et  al., 

Defendants. 

DIVOBCE:     Modification  of  Decree — Betroactive  Modification.     Re- 

1  troactive  modlflcations  of  a  decree  of  divorce  are  not  permis- 
sible under  Section  3180,  Code,  1897.  So  held  where  the  court 
assumed  to  cancel  past  due  and  unpaid  Installments  of  alimony. 

OEBTIOBABI:     When  Writ  Lies— BetroactiTe  Modification  of  Di- 

2  Torce  Decree.  Certiorari  will  lie  to  review  the  illegal  action 
of  the  trial  court  in  entering  a  retroactive  modification  of  a 
decree  of  divorce.   (Sec.  4154,  Code,  1897.) 

DIVOBOE:      Alimony^-Oonclusiveness   of   Adjudication.     Principle 
8    recognized  that  a  decree  of  divorce,  providing  stated  alimony, 
is  a  conclusive  adjudication  of  tjie  conditions  existing  at  the 
date  of  the  decree. 

JUDGMENT:     Merger  and  Bar — Stipulations  Antedating  Judgment. 
4    Stipulations  and  agreements  of  the  parties  to  a  judgment  ante- 
dating the  entry  thereof,  and  not  embodied  therein,  are  merged 
In  the  judgment  entry.    So  held  with  reference  to  a  stipulation 
antedating  a  divorce  decree. 

OONTBACTS:     Consideration—Part  Payment  of  Legal  ObligaUon 

6  Effect.  Principle  recognized  that  an  acceptance  of  a  part  of 
that  which  Is  legally  due  does  not  waive  the  right  to  insist 
upon  the  full  amount 
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Certiorari  from  Woodbury  District  Court. — W.  G.  Sears, 

Judge. 

Wednesday^  December  13,  1916. 

Rehearing  Denied  Monday^  March  12,  1917. 

Certiorari,  contesting  the  legality  of  the  court's  ac- 
tion in  a  proceeding  modifying  a  decree  of  divorce  in  so  far 
as  it  relates  to  the  alimony  granted,  brought  under  the  ppo- 
risions  of  Section  3180  of  the  Code  of  1897,  the  contention 
l>eing  that  the  court  acted  illegally,  in  so  far  as  it  decreed 
that  the  defendant  was  not  holden  for  accrued  and  unpaid 
amounts  provided  for  in  the  original  decree. — Revei^sed. 

Chas,  Lockie  and  W.  H,  Famsivorth,  for  plaintiff. 

Kass  Bros.,  for  defendants. 

Gayxor^  C.  J. — This  is  an  original  pro- 

■  modiflcation        cccding  in  certiorari.     We  are  asked  to  re- 

retroactive  vicw  the  proceedings  in  the  district  court  of 

modiflcation. 

Woodbury  County. 
On  the  11th  day  of  January,  1912,  the  plaintiff  herein 
obtained  a  decree  of  divorce  on  the  grounds  of  cruel  and 
inhuman  treatment,  and  was  awarded  the  sole  Care,  cus- 
tody and  control  of  their  minor  daughters,  Alta  Delbridge 
and  Florence  Delbridge.  The  degree  further  provided  ali- 
mony in  the  sum  of  |6  per  week.  A  judgment  was  entered 
agaiitst  the  defendant,  Frank  Delbridge,  requiring  him  to 
l>ay  to  the  plaintiff  the  sum  of  f 6.00  per  week  until  the  fur- 
ther order  of  the  court,  and  that  execution  issue  therefor. 
This  decree  stood  until  the  23rd  day  of  November,  1915,  at 
which  time  the  husband  filed,  in  the  same  court  in  which  the 
original  decree  was  entered,  a  petition  asking  that  the  de- 
cree be  modified,  alleging  that,  since  the  decree  of  divorce 
was  entered,  the  condition  of  both  parties  has  been  changed ; 
that  the  condition  of  the  parties  has  so  changed  that  it  is 
unfair  and  unjust  to  the  defendant  to  require  him  to  pay 
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the  sums  to  the  plaintiff  ns  ordered  by  the  original  decree 
of  div^orce.    The  full  i)i*nyer  is  as  follows: 

^'That  the  decree  entered  on  the  11th  day  of  January, 
1912,  be  modified  so  far  as  the  same  refers  to  the  payment 
of  alimony  by  this  defendant,  as  well  as  the  cnstody  of  the 
children;  that  the  plaintiff  be  awarded  no  further  alimony, 
and  that  this  defendant  be  awarded  the  custody:  of  said  Flor- 
ence  Delbridge;  that  the  decree  for  alimony  heretofore  en- 
lered  be  declared  satisfied  and  paid,  and  that  said  decrtHi  1k> 
modified  accordingly;  that  an  injunction  be  issued  herein  di- 
I'ected  to  the  said  plaintiff  and  the  sheriff  of  Woodbury 
County,  Iowa,  restraining  them  from  proceeding  under  the 
execution  issued  as  aforesaid,  and  that  said  execution  and 
the  levy  and  garnishment  thereunder  be  cancelled,  and  for 
such  other  and  further  relief  as  the  court  may  deem  equita- 
ble in  the  premises,  and  for  costs/' 

To  the  petition,  the  plaintiff  herein  appeared  and  filed 
answer,  admitting  certain  facts  and  denying  others. 

On  the  issues  tendered,  the  cause  w-as  tried  to  the  court, 
and  a  decree  entei-ed  modifying  the  decree  substantially 
as  prayed  for  by  the  plaintiff  in  that  suit.  Thereupon,  a 
writ  of  (certiorari  was  sued  out  in  this  court,  directed  to  the 
district  court  of  Woodbury  County,  requiring  the  court  to 
certify  the  record  and  proceedings  and  all  the  facts. 

It  is  urged  here  that  certiorari  will  not 

2.  Certioeari  : 

when  writ         \\q'  that  thls  plaintiff  has  a  plain,  speedy 

tion  "Sr"  wSrce   ^^^  adequate  remedy  at  law.    To  this  ques- 

*^*^*^^®^-  tion,  we  first  address  our  attention.    If  <?er 

tiorari  is  not  the  proper  method  of  reviewing  the  action  of 

the  court  in  a  case  like  this,  then,  of  course,  the  writ  must 

be  annulled. 

Courts  (if  equity  have  jurisdiction  of  divorce  proceed- 
ings and  the  granting  of  alimony.  Section  3180  of  the  Code 
of  1S97  provides: 

"When  a  divorce  is  decreed,  the  court  may  make  su(4 


r 
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order  in  relation  to  the  cliildren,  property,  parties,  and  the 
maintenance  of  the  parties  as  shall  he  ri«;ht.  Suhseqiieut 
fhano^es  may  be  made  by  it  in  these  respeets,  when  cireuni- 
stanoes  render  them  expedient/' 
•  This  section  is  the  same  now  as  was  Section  2220  of  the 
Code  of  1873. 

The  decree  as  to  alimony,  onstodv   of 
,  ^  children,  etc.,  adjndicates  the  circumstances 

diTvemisi'^Sf     ^^  *^*^  parties  at  that  time.     It  is  only  upon 
■djudhution.       jj    change    in    such    circumstances   that   the 

power  to  make  subseijuent  chan<;es  in  the 
decree  is  to  be  exercised.  This  ])ower  is  called  into  exist- 
ence and  is  invoked  by  proper  proceedings  instituted  in  the 
court  in  which  the  decree  was  entered,  and  it  is  only  upon 
allegation  and  proof  of  change  in  circumstances  that  the 
power  to  make  subsequent  changes  in  the  decree  is  to  be  ex- 
ercised. It  is  not  the  granting  of  a  new  trial  or  a  retrial 
of  the  original  case.  See  Hlytlie  v.  Bhjtlie,  25  Iowa  2G6; 
mide  f.  Wilde,  36  Iowa  310. 

The  decree  for  alimony,  originally  entered,  is  based 
upon  a  showing  of  the  then  circumstances  of  the  parties. 
That  is  true  in  the  awarding  of  the  custody  of  the  children. 
That  decree  is  final  as  to  the  then  conditions  and  circum- 
stances of  the  parties.  When  changes  subsequently  arise, 
.either  party,  upon  proper  showing,  may  have  the  decree  as 
to  alimony  and  custody  of  children  modified  or  changed, 
as  equity  and  justice  shall  determine — this  to  meet  the  new 
and  changed  conditions.  The  proceedings  are  e<piitable.  and 
are  determined  and  disposed  of  according  to  the  rules  of 
equity.  A  court  of  equity,  having  obtained  jurisdiction  or- 
iginally, retains  jurisdiction  for  the  puryiose  of  subsequent 
changes  or  modifications  to  meet  new  and  chang<Ml  condi- 
tions, but  not  otherwise.  An  application  of  tliis  kind  is  ad- 
dressed to  a  court  of  etniitv,  and  Tnust  allei>;e  the  statutory 
ground  to  invoke  the  jurisdiction  of  the  court,  and  to  au- 

Vol.  179   Ia.--34 
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thorize  it  to  act  in  modifying  or  changing  the  original  de- 
cree. The  changed  conditions  must  not  only  be  alleged,  but 
must  be  proven,  and  the  judgment  of  the  court  is  chal- 
lenged upon  the  proof.  If  either  party  feels  himself  ag- 
grieved by  the  action  of  the  court,  he  has  a  right  to  appeal  to 
this  court  from  the  final  decree. 

Ordinarily,  therefore,  the  plaintiff's  remedy  must  be  by 
appeal.  Ordinarily,  he  has  a  plain,  speedy  and  adequate 
remedy  in  appeal  from  the  judgment  of  the  court  modify- 
ing the  original  decree. 

It  must  be  borne  in  mind,  however,  that,  even  where 
the  court  has  jurisdiction  of  the  subject-matter  of  the  par- 
ties, the  court  may  exceed  its  jurisdiction  in  respect  to  the 
relief  granted,  and  in  that  may  act  illegally,  and  in  viola- 
tion of  the  power  conferred  upon  it  to  make  disposition  of 
the  parties  and  their  rights.  As  said  before,  the  decree 
originally  entered  was  a  determination  of  the  status  of  the 
parties,  and  determined  and  fixed  the  duties  and  obligations 
to  each  other.  A  judgment  for  alimony  is  based  upon  the 
then  condition  of  the  j)a^'ties.  There  was  reserved  in  the 
court  granting  the  decree,  at  the  .time  the  decree  was  en- 
tered, the  right  subsequently  to  change  the  decree  in  respect 
to  alimony  and  children,  when  circumstances  rendered  it  ex- 
])edient.  The  decree,  as  originally  entered,  stood  as  a  final- 
ity between  the  parties,  until  the  power  of  the  court  was  in- 
voked to  make  changes  and  modifications.  These  changes 
and  modifications  could  onlv  be  made  when  the  condi- 
tions  and  circumstances  had  changed.  There  was  no  power 
in  the  court  to  vacate  any  portion  of  the  original  decree 
so  as  to  destroy  vested  rights. 

The  court,  therefore,  had  no  power,  no  authority  op 
right,  under  the  law ;  to  divest  the  plaintiff  of  that  with  which 
she  had   become  invested  by  reason  of  the  former  decree. 

It  must  be  borne  in  mind  that  the  authoritv  to  modify, 
change  or  amend  a  decree  awarding  alimony  and  providing 
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for  the  custody  of  children,  must  be  found  in  the  statute. 
It  follows,  therefore,  that  we  must  look  to  the  statute  for  the 
authority  to  modify  or  change  the  decree.  The  statute  un- 
der which  tlie  authority  is  found  is  Section  3180  of  the  Code 
of  1897.  In  this  statute,  the  court  is  given  power. to  make 
such  order,  in  relation  to  the  children,  property,  parties,  and 
maintenance  of  the  parties,  as  shall  be  right.  This,  at  the 
time  the  decree  is  entered.  Until  modified,  it  remains  as 
the  decree  of  the  court  in  relation  to  the  children,  property, 
parties  and  the  maintenance  of  the  parties,  whether  right  or 
wrong.  It  fixes  the  duties  and  obligations  of  each  to*  the  oth- 
er upon  the  granting  of  the  divorce,  and  the  duties  and 
obligations  remain  as  fixed  in  the  decree,  until  modified 
or  changed.  The  rights  that  accrue  under  the  decree  orig- 
inally entered,  become  vested  rights  by  virtue  of  the  decree. 
Instalments  of  alimony  that  accrue  under  this  decree,  be- 
come vested  in  the  party  to  whom  the  decree  awards  it,  as  it 
accrues,  and  payment  may  be  enforced  by  the  court. 

The  statute,  in  so  far  as  it  authorizes  the  court,  in 
divorce  proceedings,  to  make  orders  in  relation  to  the  chil- 
dren, property,  parties  and  the  maintenance  of  the  parties, 
is,  no  doubt,  declaratory  of  the  common  law.  The  right  to 
make  subsequent  changes  is  to  be  found  in  the  statute. 

In  Sistare  v.  Sistare,  54  L.  Ed.  905,  Chief  Justice  White, 
in  speaking  of  this  subj[ect,  treating  of  a  statute  similar  to 
the  one  here  authorizing  the  modification  of  decrees  touch- 
ing alimony,  said: 

"The  mere  enlargement  of  the  power  of  the  court  so  as 
to  permit  modification  of  the  allowance  for  alimony  upon 
the  application  of  the  husband  did  not  confer  authority  to 
change  or  set  aside  the  rights  of  the  wife  in  respect  to  in- 
stalments which  were  overdue  at  the  time  the  application 
was  made  by  the  husband  to  modify  the  decree." 

In  argument  upon  this  question,  the  Chief  Justice  said : 

''Indeed,  as  in  principle,  if  it  be  that  the  power  to  vary 
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or  modify  operates  retroactively,  and  may  affect  past-due  in- 
stalments so  as  to  relieve  of  the  obligation  to  pay  such  in- 
stalments, it  would  follow,  in  the  nature  of  things,  that  the 
power  would  exist  to  increase  the  amount  allowed,  it  is  ad- 
ditionally impossible  to  imply  such  authority  in  the  ab- 
sence of  provisions  plainly  compelling  to  such  conclusion. 
Beyond  all  this,  when  it  is  considered  that  no  provision  is 
found  looking  to  the  repayment  by  the  wife  of  any  instal- 
ments which  had  been  collected  from  the  husband,  in  the 
event  of  a  retroactive  reduction  of  the  allowance,  it  would 

ft 

seem  that  no  power  to  retroactively  modify  was  intended.*' 
Our  own  court,  in  speaking  of  this  subject,  in  Graces  v. 
Graves,  132  Iowa  199,  206,  said: 

'^Plaintiff's  appeal  presents  the  question  as  to  the  right 
and  duty  of  the  trial  court  to  modify  the  original  decree  as 
to  alimonv  w-ithout  another  trial  of  that  issue.  ♦•*♦♦♦♦ 
In  construing  this  statute,  the  uniform  holding  has  been  xu 
the  effect  that,  as  the  original  decree  is  conclusive  upon  the 
parties,  upon  the  facts  and  circumstances  then  existing,  or 
which  might  have  been  proved,  no  change  will  be  made  there- 
in  save  where  there  has  been  a  change  in  the  circumstances 
of  the  parties  after  the  decree  is  rendered." 

This,  however,  is  elementary :  that  a  decree,  in  any  case 
in  whi(!h  the  court  has  jurisdiction  of  the  subject-matter  and 
the  i)ar(ies,  is  conclusive  and  final,  until  modified  or  set 
aside  in  proper  proceedings.  The  only  question  here  is 
whether  or  not  this  statute,  Section  3180,  in  so  far  as  it  says 
that  subsequent  changes  may  be  made  by  the  court  in  re- 
spect to  the  matters  involved  and  determined  in  the  original 
decree,  when  circumstances  render  them  expedient,  au- 
thorizes the  court  to  make  a  retrospective  order  affecting 
the  rights  of  the  parties  accrued  under  the  original  decree, 
or  whether  the  statute  authorizes  simply  a  modification  of 
the  order  touching  these  matters,  in  so  far  as  it  relates  to 
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the  future  relationship  of  the  parties  under  changed  cir- 
cumstances  and   conditions. 

Our  opinion  under  the  authorities  is  that  this  statute 
does  not  authorize  any  change  or  modification  of  the  decree 
that  is  retroactive  in  its  operation;  that  the  authority 
given  the  court  in  this  statute — and  it  is  the  only  authority 
which  the  court  has — does  not  authorize  the  court  to  divest 
the  parties  of  rights  accrued  under  the  original  decree, 
but  simply  authorizes  the  court,  when  the  conditions  have 
become  changed,  to  make  such  provision  for  the  future  as 
will  be  expedient,  just,  and  equitable,  under  the  then  ex- 
isting circumstances.  It  makes  no  difference  what  the  cir- 
cumstances or  conditions  were,  under  which  the  parties 
rested  at  the  time  of  the  granting  of  the  original  decree,  for 
the  reason  that  the  order  for  alimony  is  based  upon  a  find- 
ing of  the  then  condition;  and,  as  long  as  the  decree  re- 
mains unchanged  and  immodified,  it  is  conclusive  upon  the 
parties  as  to  their  then  circumstances,  and  cannot  be  in- 
quired into  upon  a  petition^  such  as  we  have  here,  to  modify 
or  change  the  decree.  This  application  necessarily  has  ref- 
erence to  the  then  changed  conditions  of  the  parties,  and  the 
action  of  the  court  must  be  based  upon  the  then  changed 
conditions,  as  exposed  in  the  record,  and  the  order  must  re- 
late to  the  future,  based  upon  the  then  changed  conditions, 
and  cannot  be  retroactive  without  destroying  the  force  and 
efficacy  of  the  original  decree  while  it  remained  in  force  an<l 
binding  upon  the  parties. 

On  an  application  of  this  kind,  the  court  is  not  autlior- 
ized  to  go  back  and  determine  that  the  allowance  in  the 
original  decree  was  unjust  or  inequitable,  in  view  of  the 
then  circumstances  of  the  parties.  The  right  to  modify 
must  date  from  the  application  for  modification;  must  look 
to  the  then  condition  of  the  parties;  and  fix  and  determine, 
not  what  their  past  rights  were,  not  what  their  past  duties 
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were,  but  what  their  rights  and  duties  towards  each  other, 
touching  alimonjy  shall  be  thereafter. 

The  first  complaint  made  by  the  plaintiff  in  this  action 
is  that  the  court  acted  illegally,  when  the  decree  was  signed 
modifying  the  former  decree,  in  so  far  as  the  same  was  made 
retroactive  and  cancelled  the  accrued  alimony  due  and 
unpaid.  This  is  the  only  complaint  that  we  will  consider 
in  a  proceeding  such  as  we  have  here.  Did  the  court  act 
illegally  in  making  a  retrospective  order?  Did  it  have  the 
l>ower  to  make  a  retroactive  order  touching  alimony? 

The  fimling  of  the  court  below  is  that 

*  merRpr^und        the  husbaud,  Frank  Delbridge,  paid,  undfr 

Uoni*  lunedat-     Said  decree,  to  the  plaintiff,  at  various  times 

since  the  entering  of  the  decree,  the  sum  of 
|fi  per  week,  up  to  the  7th  day  of  April,  1912;  that  there- 
after, he  paid  to  the  plaintiff  only  |3  per  week,  up  to  the  4th 
day  of  October,  1915 ;  and  then  the  court  finds  that  the  provi- 
sions of  the  decree,  in  so  far  as  the  same  relates  to  the  pay- 
ment of  f6  per  week  alimony,  have  bc^n  fully  satisfied  up  to 
the  4th  day  of  October,  1015,  and  that  it  would  be  inequit- 
able, therefore,  to  require  the  defendant  to  pay  the  |6  per 
week,  as  provided  in  the  decree ;  that  the  payments  found  to 
have  been  made  were  made  under  an  agi^ement  between  the 
parties  made  prior  to  the  entering  of  the  decree.  The  find- 
ing upon  this  point  is  that,  on  the  9th  day  of  August,  1911 
(the  decree  was  entered  January  11,  1912),  it  was  orally 
agi^ed  and  stipulated  between  the  parties  that,  in  the  event 
a  decree  of  divorce  was  granted  to  the  plaintiff,  the  defend- 
ant would  convey  to  the  plaintiff  a  certain  home  in  the  city 
of  Sioux  City;  that  he  would  execute  and  deliver  a  note  se- 
cured by  moi'tgage  in  the  sum  of  |275;  that  the  plaintiff 
should  be  entitled  to  all  the  household  goods  excepting  a 
bedroom  set;  that  the  plaintiff  should  have  the  custody  of 
the  children,  except  the  minor  son;  and  that  the  defendant 
should  pay  the  sum  of  f 6  a  week  for  the  support  of  said 
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• 
minor  children  until  the  eldest  daughter  should  reach  ma- 
jority; and  that  thereafter,  he  should  pay  the  sum  of  93 
per  week  until  the  majority  of  the  youngest  daughter;  that 
thereafter,  in  pursuance  of  the  agreement,  the  defendant 
conveyed  the  real  estate,  delivered  the  personal  property, 
and  paid  |6  per  week  up  to  the  7th  day  of  April,  1912,  the 
date  when  Alta  reached  her  majority;  that  thereafter,  he 
paid  but  the  sum  of«f 3  a  week ;  that  the  |3  a  week  was  ac- 
cepted by  the  plaintiff  in  recognition  and  ratification  of  the 
oral  agreement  and  stipulation,  and  in  full  payment  of  all 
other  demands  upon  the  defendant. 

Upon  this  finding,  the  court  ordered  and  decreed  that 
the  decree  entered  on  the  11th  day  of  January,  1912,  pro- 
viding for  the  payment  of  |6  a  week  alimony,  be,  and  the 
same  is  hereby  modified  as  follows:  That  the  defendant, 
Frank  Delbridge,  shall  pay  to  the  plaintiff,  in  full  of  all 
alimony  to  this  date,  the  sum  of  f33;  that  the  defendant 
shall  pay  to  the  plaintiff  for  the  care  and  slipport  of  the  mi- 
nor daughter,  Florence,  the  sum  of  f3  per  week,  payable  on 
Monday  of  each  week,  commencing  December  20,  1915;  and 
that  the  original  decree,  in  so  far  as  the  same  provides  for 
the  payment  of  |6  a  week,  is  hereby  satisfied,  discharged, 
vacated  and  set  aside,  and  this  order  and  decree  entered 
in  lieu  thereof;  that  the  execution  and  garnishment  pro- 
ceeding and  levy  thereunder  heretofore  issued  herein,  are 
hereby  set  aside,  discharged  and  dismissed,  and  the  execu- 
tion order  returned,  and  the  garnishment  discharged  and 
released. 

Whatever  this  agreement  was,  upon  which  the  court 
acted,  it  is  apparent  that  it  antedated  the  decree,  and  was 
merged  in  the  decree.  The  court  had  no  power  to  go  back 
of  the  original  decree  and  make  a  finding  other  and  differ- 
ent from  that  which  was  the  basis  of  the  original  decree. 
The  court  was  not  bound  by  the  stipulation  of  the  parties, 
nor  does  it  appear  that  that  stipulation  was  brought  to  the 
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knowledge  of  the  court  at  the  time  the  original  decree  was 
entered.  The  original  decree,  covering  the  same  subject-mat- 
ter of  the  alleged  stipulation,  found  and  fixed  the  duty  of 
the  defendant  towards  the  plaintiff  touching  alimony.  The 
original  decree  provided  that  the  plaintiff  have  and  recover 
of  the  defendant,  Frank  Delbridge,  a  personal  judgment 
for  alimony  in  the  sum  of  f 6  a  week  until  the  further  order, 
and  that  execution  issue  therefor.  Thij^ finding  of  fact  does 
not  enlarge  the  power  of  the  court,  invoked  by  the  proceeding 
to  modify  the  judgment.  The  judgment  still  stood  as  a  ver- 
ily. The  facts  upon  which  it  rested  could  not  be  retried,  nor 
could  the  parties  go  behind  the  judgment  and  original  de- 
cree. This  finding  of  the  court  does  not  open  the  way  for 
the  vacation  of  the  original  judgment. 

We  must  hold,  therefore,  that  the  court  exceeded  its 
authority  and  jurisdiction  in  making  the  order  cancelling  so 
much  of  the  decree  as  gave  plaintiff  f6  a  week,  based  as 
it  was  upon  a  claimed  agreement  between  the  parties  made 
prior  to  the  entering  of  the  original  decree. 

An  acceptance  of  a  part  of  that  which 

^''  (onBidM^Mon :     18  legally  duc,  does  not  waive  the  right  to 

ofVKsf'ob?!       insist  upon  the   full   amount.     Indeed,   wo 

think  that  the  finding  of  the  court  on  this 
matter,  even  if  it  were  material  to  the  controver<3y,  has  not 
supi)ort  in  the  evidence,  and  that  the  court  acted  illegally 
and  without  jurisdiction  in  discharging  and  vacating  the 
original  decree,  and  entering  a  decree  in  lieu  thereof. 
There  was  no  power  in  the  court  to  vacate  the  original  de- 
cree in  a  proceeding  of  this  kind.  The  order  authorized  by 
the  statute  related  only  to  the  future  obligations  under 
changed  conditions. 

So  much  of  the  decree,  therefore,  as  was  retroactive  in 
its  operation,  and  undertook  to  release  the  <lefendant  from 
the  obligation  to  pay  the  amount  accrued  under  the  original 
decree,  up  to  the  date  of  the  modification  herein  complained 
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of,  IS  absolutely  void,  in  excess  of  authority,  and  without 
jurisdiction,  and  is,  therefore,  annulled  and  set  aside.  We 
do  not  interfere  in  a  proceeding  of  this  kind  with  the  finding 
of  the  court  as  to  the  payments  by  the  defendant,  required 
by  this  decree,  in  so  far  as  they  relate  to  the  future. 

It  is  claimed  that,  after  this  deci'ee  was  entered,  the 
defendant  paid  in  to  the  clerk  the  f83  fixed  by  the  decree, 
and  that  the  plaintiff  accepted  it,  and  that,  therefore,  she 
cannot  complain  of  the  decree.  She  was  entitled  to  more 
than  this  $33,  under  the  original  decree.  The  payment  and 
acceptance  of  this  f33  may  be  credited  on  the  amount  orig- 
inally due.  From  the  obligation  of  the  original  decree,  the 
court  had  no  power  to  discharge  the  defendant. 

The  change  as  to  alimony,  in  so  far  as  it  relates  to  the 
future  obligations  of  the  defendant,  will  remain  as  fixed 
in  this  last  decree;  but  in  so  far  as  it  set^ks  to  vacate  the 
decree  originally  entered,  requiring  the  plaintiff  to  pay 
10  a  week  alimonv,  and  releases  the  defendant  from  his  ob- 
ligation  to  pay  instalments  due  at  the  time  of  this  last 
decree,  it  is  null  and  void. 

The  case  is,  therefore,  reversed,  with  instructions  to 
the  court  to  enter  a  decree  in  accordance  with  the  opinion 
herein . — Reversed, 

EvANS^  C.  J.,  Ladd  and  Salingkr,  J  J.,  ccmcur. 


Evening  Star  Lodge,  N.o.  43,  A.  F_.  &  A.  M.,  Appellee,  v. 
C.  A.  RoBBixs,  Executor,  Appellant. 

VBKDOB  AND  PURCHASER:  RemedioB  of  Purchaser— Deducting 
Paving  Tax  From  Price — Be-assessment  for  Deficiency.  A  grantor 
who  has  contracted  that  his  grantee  may  deduct  an  identifled 
paving  assessment  from  the  agreed  purchase  price,  must,  if 
such  deduction  is  made  in  an  amount  equal  to  the  assessment 
as  it  stood  at  the  time  of  actual  conveyance,  reimhurse  the 
grantee  for  the  amount  subsequently  paid  in  discharge  of  an 
assessment  to  meet  a  deficiency.  Section  836,  Code  Supplement, 
1913. 
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Appeal  frbm  Madison  DUtrlct  Court, — J.  H.  Applkgate  and 

W.  H.  Faijev^  Judges 

,    Monday^  March  12,  1917. 

S.  D.  Alexander  was  owner  of  the  north  two  thirds  of 
Lot  5  in  Block  17  in  Winterset,  and,  on  November  7,  1911, 
by  Ilia  attorney  in  fact,  contracted  to  convey  it  to  Cornell, 
McMillan  arid  Bertholf,  acting  for  the  plaintiff,  for  the  con- 
sideration of  fl,t)00  in   cash  and  f 7,000  upon  the  convey- 
ance of  the  property,  to  be  made  after  December  1st  of  the 
same  year.     By  the  terms  of  the  contract,  the  purchasers 
mi'j^ht  take  the  property  subject  to  the  paving  tax,  and  de- 
duct the  amount  thereof  from  the  deferred  payment.     An 
abstract  showing  a  good,  merchantable  title  was  to  be  fur- 
nished at  the  time  of  settlement,  *^clear  of  all  taxes  or  liens 
of  every  character,  including  tax  of  1911,"  and  the  convey- 
an(*e  was  to  he  by  warranty  deed.     Such  a  deed  was  exe- 
(Mited  to  plaintiff,  but  the  warranty  excei)ted  "the  taxes  of 
1911  and  paving  tax,  which  the  grantee  agrees  and  assumes 
to  pay  as  a  part  of  the  purchase  money."    But  f227.02  was 
then  assessed  as  paving  tax  against  the  pro|>erty,  and  this 
sum   was  deducted   from  the  purchase  price.     An   appeal 
from  the  assessment  against  property  belonging  to  the  coun- 
ty resulted  in  its  reduction  |3,G91.44.     Madison  County  v. 
City  of  Winterset,  164  Iowa  223.    Owing  to  this,  it  was  nec- 
essary for  the  city  council  to  re-assess  and  levy  an  additional 
amount  against  the  premises — that  is,  increase  the  assess- 
ment— and  this  was  done  July  28,  1914.     The  additional 
amount  was  f306.56,  with  interest  from  June  11,  1914,  and 
plaintiff  paid  the  same.     To  a  claim  reciting  these  facts, 
filed  against  the  executor  of  Alexander's  estate,  the  executor 
demurred  on  several  grounds;  but  the  demurrer  was  over- 
ruled; and,  as  the  executor  elected  to  stand  on  the  ruling^ 
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the  court  established  the  claim  against  the  estate.    The  ex- 
ecutor appeals. — Affirmed, 

Rohhins  d  Siyiith,  for  appellant. 
Jno.  A.  d  W.  T,  Ouiher,  for  appellee. 

Ladd,  J. — By  the  terms  of  the  contract 
TiwDOB  AND        entered  into  November  7,  1911,  in  behalf  of 

PUBCHASEB  :  ' 

cha««^*deduct-  P^^^^*^^  ^^^  decedent,  the  latter  undertook 
from^pri?f :  *?e*-  *^  convej  the  north  two  thirds  of  Lot  o  in 
dSkuJc?/ '**''    ^^ock  17  of  Winterset  to  the  former,  upon 

payment  of  a  consideration  of  f8,000.  De- 
cedent agreed  to  furnish  an  abstract  showing  a  good,  mer- 
chantable title  "to  the  time  of  final  settlement  hereunder, 
clear  of  all  taxes  or  liens  of  every  character,  including  tax 
of  1911."  Another  provision  was  that,  if  plaintiff  so  elected, 
it  might  "take  said  property  subject  to  paving  tax,  and  in 
that  event  the  amount  thereof  is  to  be  deducted  from  the 
|7,00b"  deferred  payment.  A  warranty  deed  was  executed 
December  1,  1911,  in  pursuance  of  the  contract,  with  cov- 
enant as  follows: 

"And  I  hereby  covenant  with  the  said  Evening  Star 
Lodge  No.  43,  A.  F.  &  A.  M.,  that  I  hold  said  premises  by 
good  and  perfect  title;  that  I  have  good  right  and  lawful 
authority  to  sell  and  convey  the  same ;  that  they  are  free  and 
clear  of  liens  and  incumbrances  whatsoever,  except  the 
taxes  of  1911  and  the  paving  tax,  which  grantee  agrees  and 
assumes  to  pay  as  a  part  of  the  purchase  price.^' 

Payment  of  the  consideratiou  was  completed  September 
7, 1912.  Prior  to  the  making  of  the  contract,  July  21,  1911 , 
the  city  council  of  Winterset  had  adopted  a  resolution  of 
necessity  for  paving  the  street  adjoining  and  west  of  the 
premises,  and  thereafter,  under  said  resolution,  such  street 
was  paved,  and  there  was  levied  and  assessed  against  the 
said  property  by  the  said  city  of  Winterset,  by  its  said  city 
council,  as  its  proportionate  share  of  the  cost  of  such  im- 
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provement,  tlie  sum  of  |227.02,  and  thereafter  the  fc^aine  was 
(IuIt  certified  to  the  proper  officers  of  said  MadLson  Coun- 
ty, Iowa,  as  provided  by  law,  and  the  same  was  then  placed 
npon  the  tax  records  of  said  county,  and  became  and  was  a 
lien  against  said  premises  from  said  21st  day  of  July,  1011. 
Only  the  above  amount  was  dedu(*ted  from  the  purchase 
price.  Thereafter,  the  assessment  against  the  county  was 
so  reduced  as  that,  upon  re-assessment,  the  additional  sum 
of  f.'^OG.oO  was  levied  against  the  north  two  thirds  of  the  lot, 
in  pursuance  of  Section  836,  Code  Supplement,  1913,  pro- 
viding that: 

"When  by  reason  of  nonconformity  to  any  law  or  ordi- 
nance, or  by  reason  of  any  omission,  informality  or  irreg- 
ularity, any  special  tax  or  assessment  hereafter  levied  is 
invalid,  or  is  adjudged  illegal,  or  in  case  of  deficiencies,  the 
council  shall  have  the  power  to  correct  the  same  by  resolu- 
tion or  ordinance,  and  may  reassess  and  relevy  the  sanie^ 
as  also  au  amount  to  make  up  such  deficiencies,  with  the 
same  force  and  effect  as  if  done  at  the  proper  time,  in  the 
proper  amount,  and  in  the  manner  provided  by  law  or  by 
the  resolution  or  ordinance  relating  thereto." 

The  plaintiff  paid  this  additional  assessment  and  is 
seeking  to  recover  the  same.  The  contract  in  pursuance  of 
which  the  deed  was  executed  contemplated  the  payment  of 
the  paving  rax — not  merely  a  part  of  it — by  the  vendor;  for 
therein  it  was  stipulated  that,  "if  second  party  so  elects, 
they  may  take  said  property  subject  to  paving  tax,  and  in 
that  event  the  amount  thereof  is  to  be  deducted  from  the 
?f 7,000  (deferred  payment)."  The  vendee  so  elected,  and  the 
warranty  contained  in  the  deed  excepts  "the  taxes  of  1011 
and  the  paving  tax,  which  grantee  agrees  and  assumes  to 
pay  as  a  part  of  the  purchase  price."  The  vendee  has  per- 
formed this  obligation,  but  tiie  assessment  levied  in  1014, 
declared  bj  statute  to  have  been  of  "the  same  force  and  ef- 
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fe**t  as  if  done  at  the  proper  time/-  has  not  been  dechioted 
from  the  purchase  price,  because  that  previously  had  been 
jiaid.  The  claim  is  not  based  on  a  breach  of  warranty  con- 
tained in  the  deed,  as  seems  to  be  assumed  by  appellant,  for 
the  paving  tax  was  expressly  excepted  therefrom,  but  upon 
the  condition  inserted  in  the  deed  in  pursuance  of  the  con- 
tract that  the  vendee  pay  the  same,  and  that  the  tax  so  paid 
lie  deducted  from  the  price  stipulated.  The  paving  tax  is 
fully  identified  as  that  for  the  improvement  inaugurated 
prior  to  the  execution  of  the  contract  of  purchase,  and,  in 
view  of  the  imdertaking,  it  is  quite  immaterial  whether  a 
lien  therefor  attached.  8ee  Cewansky  v.  Fitch,  121  Iowa 
18G.  The  plaintiff  undertook  to  pay  it;  and  decedent,  that 
the  amount  so  paid  should  be  deducted  from  the  purchase 
price.  The  latter  was  fully  paid,  under  the  supi)osition  that 
the  entire  paving  tax  had  been  satisfied.  This  proved  to  be 
a  Diistake,  fallen  into  owing  to  reliance  on  the  assessments 
as  originally  made  by  the  officers  of  the  city.  The  subse- 
quent correction  of  these  by  an  assessment  as  of  the  time 
of  that  originally  made,  and  of  the  same  force  and  effect, 
exacted  an  additional  payment  by  plaintiff,  and,  as  this 
might  not  be  repaid  by  taking  it  from  the  purchase  price, 
decedent,  had  he  been  alive,  must  have  returned  such  por- 
tion of  the  purchase  price,  and  his  estate  was  rightly  ad- 
judged liable  therefor. — Affirmed. 

(jrAYNoii;  C.  J.,  Evans  and  Salinger^  JJ.,  concur. 


In  Rb  Estate  of  Jesse  A.  Rowr. 

N.    T.    DrHAiME,   Administrator,    Appelhint,   v.   Okoik;?:    A. 

RowK,  Appellee. 

BXBCUTOBS    ANB    ADMTNISTKATOBS:      Appointment— Jurisdlc- 
1     tion  of  Court — Residence  of  Deceased.  The  distrirt  court  may  not 
assume    original    probate    juriediction    over    the    estate    of    a 
deceased  nonresident  of  the  county.    Sectiou  225.  Code,  1897. 
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EZEOXTTOBS  AND  ADMIKISTBATOBS:  Appointment — JnriBdic- 
2  tion  of  Court — "Besidence."  One  who  has  a  fixed  abiding  place 
in  a  particular  county,  with  no  present  intention  of  leaving, 
and  there  lives  with  his  family,  is  a  "resident"  of  such  county, 
within  the  meaning  of  the  statute  conferring  Jurisdiction  to 
appoint  administrators.  Sec.  226,  Code,  1897.  Evidence  reviewed, 
and  held  to  show  such  residence  in  the  county  where  admin- 
istration was  sustained. 

Appeal  from  Woodbury  District  Court. — John  W.  Ander- 
son, Judge. 

Monday,  Maech  12,  1917. 

Action  to  remove  an  administrator  on  the  ground  that 
the  deceased  was  not  a  resident  of  the  county  making  the 
appointment,  at  the  time  of  his  death.  Plaintiff's  petition 
was  dismissed  in  the  court  below^,  and  he  appeals. — Reversed. 

G,  R,  Metcalf,  for  appellant* 

E.  P.  Farr,  for  appellee. 

Gaynor,  C.  J.— On    the    20th    day    of 

*•  adm^nThtha*'*'*   April,  1915,  one  George  A.  Rowe  was  ap- 

nicnV:  Jurisdic-    pointed  by  the  clerk  of  the  district  court  of 

residence  of  '     Woodbury  Couuty,  lowa,  administrator  of 

the  estate  of  one  Jesse  A.  Rowe.  Letters  of 
administration  were  issued,  and  he  duly  qualified  and  gave 
bond,  and  entered  upon  the  discharge  of  his  duties. 

On.  the  25th  day  of  Msiy,  1915,  Duhaime  was  duly  ap- 
pointed administrator  of  said  estate  by  the  district  court 
of  Monona  County,  and  letters  of  administration  were  is- 
sued to  him  by  the  clerk  of  said  court,  and  he  duly  quali- 
fied and  gave  bond.  This  action  is  brought  by  Duhaime  as 
administrator  to  annul  and  set  aside  the  appointment  of 
Rowe,  on  the  ground  that  Jesse  A.  Rowe,  at  the  time  of  his 
death,  was  an  actual  resident  of  Monona  County,  and  that 
the  district  court  of  Woodbury  County  had  no  jurisdiction 
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to  make  appointiiieut,  and  its  appointmeDt  is,  therefore, 
null  and  void. 

Section  225  of  the  Code  provides : 

"The  district  court  of  each  county  shall  have  original 
and  exclusive  jurisdiction  ♦  *  *  to  grant  administra- 
tion upon  the  estates  of  all  persons  who  at  the  time  of  their 
death  were  residents  of  the  county." 

It  would  seem  that  this  statute  is  sufficiently  explicit 
in  its  terms  to  negative  the  thought  that  any  other  county 
than  the  one  in  which  the  party  resided  at  the  time  of  the 
death  had  jurisdiction,  or  could  obtain  jurisdiction,  to  ad- 
minister the  estate  of  a  deceased  person,  or  to  appoint  ad- 
ministrators of  such  estates.    The  statute  expressly  says: 

"The  district  court  of  each  county  shall  have  original 
and  exclusive  jurisdiction  ♦  *  *  to  grant  administra- 
tion upon  the  estates  of  all  persons  who  at  the  time  of 
their  death  were  residents  of  the  county." 

When  it  is  shown  that  a  person  is  a  resident  of  a  cer- 
tain county  at  the  time  of  his  death,  that  showing  deter- 
mines the  court  to  which  application  should  be  made  for  the 
appointment  of  an  administrator.  The  statute  by  its  terms 
limits  the  right  of  appointment  to  that  court.  Any  court 
without  this  jurisdictional  fact  to  support  its  act  is  power- 
less to  make  such  appointment,  and  any  attempt  to  do  so 
is  void  for  want  of  jurisdiction.  The  jurisdictional  fact, 
the  fact  essential  to  the  jurisdiction,  is  the  fact  of  his  resi- 
dence at  the  time  of  his  death.  Of  course,  there  must  be 
property  to  be  administered  upon,  but  the  court  that  as- 
sumes to  appoint  an  administrator  to  administer  upon  it 
must  be  the  court  of  the  county  in  which  he  resided  at  the 
time  of  his  death.  If  there  was  no  jurisdiction  in  the  dis- 
trict court  of  Woodbury  County  to  make  the  appointment, 
its  act  in  so  doing  was  void,  and  no  rights  can  be  acquired 
tinder  it.  As  sustaining  this,  see  In  re  Estate  of  King,  105 
Iowa  320;  Eriotn  v.  Fillenwarth,  160  Iowa  210;  Cummings 
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V.  Lynn,  121    Iowa  344;  MrFarland  v.  Stvivart,  109   Iowa 
561. 

It  will  be  noted  that  the  statute  does 
2.  EXECUTORS  AND  not  dcfiiie  what  constitutes  residence  su(*h 

ADMINISVRA- 

nunt-  jurudic-    ^^  Confers  exclusive  jurisdiction   upon    the 
•**i°esidencc"^^ "     district  court  of  the  county.    In  attempting: 

to  define  the  term  "residence''  or  "resident," 
courts  have  encountered  mucii  diflicultv,  and  we  mav  sav, 
from  an  examination  of  the  authorities,  that  there  is  not 
any  definition  that  applies  to  the  facts  of  every  case.  But  it 
seems  to  run  through  the  authorities  that  the  place  where  a 
man  resides  with  his  family  is  at  least  presumptively  his 
place  of  residence.  In  some  cases,  it  is  suggested  that  a 
man's  residence  is  a  matter  to  be  determined  by  his  own  in- 
tention; but  it  clearly  appears  that  when  one  has  a  fixed  res- 
idence at  a  particular  place,  a  residence  where  he  abides 
witli  his  family,  a  home,  an  abiding  place,  with  no  present 
in  lent  ion  to  leave  it  for  another  place,  that  is  his  residence 
for  the  time  being,  and  if  he  dies  there,  that  is  his  residence 
at  the  time  of  death.  It  is  not  possible  to  consider  the  term 
"residence*'  and  disassociate  it  from  the  elements  of  home 
and  habitation.  A  man's  residence  is  his  home,  a  habitation, 
fixed  at  any  place,  without  a  present  intention  of  removing 
therefrom.  Residence  means  a  fixed  or  pernninent  abiding 
or  dwelling  place  for  the  time  being.  \A'here  one  takes  up 
his  abode  at  a  particular  place,  removes  his  family  there, 
procures  a  dwelling  h(mse,  installs  his  family  in  it,  and  sur- 
rounds himself  by  his  property,  that  becomes  his  residence 
for  the  time,  even  thtnigh,  perchance,  he  may  have  in  his 
mind  an  idea  or  purpose  not  to  remain  there  permanently. 
See  Fitzgerahl  v.  Arcl,  (53  Iowa  104;  Count tj  af  Ccrro  Oordo 
r.  County  of  Wright^  50  Iowa  439;  Nugmt  v.  Bates,  51  Iowa 
77.  79. 

The    only    question    here    is    whether    the    deceased 
was  a  resident  of  Monona  County  or  Woodbury  County  at 
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the  time  of  his  death.  If  he  was  not  a  reBident  af  Wood* 
taury  Connty  at  that  time,  then  the  court  of  Woodbnry 
Connty  had  no  authority  to  appoint  an  administrator  of 
that  estate,  and  the  application  of  the  plaintiff  should  have 
been  sustained. 

Tlie  evidence  is  that  the  deceased  died  or  was  killed 
on  April  19, 1915.  It  appears  that  he  removed  to  Whiting  in 
Monona  County  with  his  entire  family,  leased  a  home  under 
a  written  lease  by  which  be  secured  the  right  of  possession 
and  occupancy  from  the  Ist  day  of  Mareh^  1915,  to  the  1st 
day  of  March,  1916;  that  the  deceased,  his  three  sons  nuil 
two  daughters,  moved  iuto  this  house  about  the  8tli  day  of 
March — moved  from  Woodbury  County ;  that  while  in  Wood- 
bury County  he  had  been  engaged  in  farming  as  a  renter; 
that,  when  he  rented  this  house  in  Whiting,  he  told  his  land- 
lord that  '^he  had  quit  farming — was  going  to  bale  ha}*  and 
straw."  He  had  a  public  auction  in  Woodbury  County  and 
«old  off  all  his  farm  implements.  He  paid  the  rent  on  this 
house  and  was  living  there  at  the  time  of  his  death,  with 
his  family.  He  told  his  landlord  he  was  going  to  live  in 
this  house  for  a  year;  said  nothing  abont  moving  back  to 
Woodburv  Count  v.  When  he  moved  from  Woodbury  Coun- 
ty,  he  brought  all  his  (tousehold  goods  and  was  baling  hay 
and  straw  m  Monona  County  when  he  was  killed.  lie  told 
his  landlord  that  he  had  sold  out  in  Woodbury  County  and 
was  going  to  live  iu  Whiting. 

His  dau^ter  testified  that  they  moved  into  this  house 
early  in  March;  that  she  kept  house  for  her  father;  that 
there  were  five  children;  that  she  was  the  oldest;  that,  in 
March  of  that  year,  he  had  an  auction  sale  on  the  farm  and 
sold  pretty  nearly  all  his  farm  implements,  a  few  of  the 
horses,  and  moved  down  into  Whiting;  that  he  moved  all 
his  household  furniture;  that  he  moved  into  the  house 
owned  by  the  witness  who  just  preceded  her;  that  he  was 
living  there  until  he  was  killed;  that  she  and  her  father  and 

Vol.  179  la.— 36 
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the  other  children  lived  in  Monona  County  until  he  was 
killed ;  that  he  was  killed  April  19,  1915.  She  testifies,  how- 
ever, that  it  wds  the  intention  and  expectation  that  her 
father  would  rent  a  farm  in  Woodbury  County  and  return 
there  in  1916,  thoujjh  it  does  not  appear  that  she  ever  heard 
him  say  so.  She  gives  it  as  her  understanding  that  the 
family  would  go  back  to  Woodbury  County  in  the  spring 
of  1916,  to  the  farcQ  that  he  left. 

This  evidence  was  objected  to  as  calling  for  the  con- 
clusion of  the  witness.  The  objection  should  have  been 
sustained.  It  is  the  mere  conclusion  of  the  witness.  She 
was  not  called  upo  n  to  state  anything  that  her  father  said 
or  did  sustaining  ithe  conclusion  expressed.  Her  expecta- 
tion or  her  intenti  on  did  not  control  the  residence  of  the 
father. 

The  defendant,  George  A.  Rowe,  called  on  his  own  be- 
half, was  permitted  to  answer  the  following  question : 

"Was  it  his  intention  (meaning  the  deceased),  so  far 
as  you  know,  so  fa  p  as  he  talked  to  you,  to  return  and  go 
onto  one  of  the  Randolph  farms  in  the  spring  of  1916?" 

Proper  objecticms  were  made  to  this,  but  the  witness 
was  permitted  to  ai  iswer  "Yes."    His  full  answer  was : 

"He  told  me  ji  ist  before  he  w^as  going  to  have  his  sale 
that  financial  troubles  at  the  farm  caused  him  to  sell  out 
and  shorten  his  stc»ck  down  and  go  down  and  put  up  hay 
on  that  contract  job  he  had  already  taken  for  the  season 
before.  He  had  the  contract  to  put  up  that  hay,  and  he 
sold  out  in  order  tc»  straighten  up  his  financial  difficulties." 

Witness  then  gave  ^.s  his  conclusion  that: 

"He  intended  t  :b  return  and  work  one  of  the  farms  in 
Woodbury  Couifty.    He  wanted  to  get  near  me." 

It  will  be  notec  [  that  this  was  the  conclusion  of  the  wit- 
ness, and  there  is  n  o  statement  of  any  fact  upon  which  the 
conclusion  was  based.  The  fact  that  he  had  moved  from 
Woodbury  County,    brought  with  him  his  family  and  hifl 
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goods,  established  a  home  in  Monona  County,  in  which  he 
was  living  with  his  family  at  the  time  of  his  deaith — ^nothing 
further  appearing — raises  a  presumption  that  that  was  his 
residence  at  the  time  of  his  death.  Monona  County  was  his 
home.  He  was  living  there  with  his  family — had  surrounded 
himself  with  all  his  property.  There  is  no  competent  evi- 
dence of  his  intention  to  return  to  Woodbury  County.  The 
place  where  a  man  is  domiciled  with  his  family  is  presump- 
tively his  residence. 

There  is  no  competent  evidence  that  he  did  not  intend 
to  make  this  his  permanent  home.  There  is  no  competent 
evidence  that  he  ever  intended  to  return  to  Woodbury  Coun- 
ty. There  is  affirmative  evidence  that  he  said  he  intended 
to  live  in  Whiting.  His  residence  was,  therefore,  in  Monona 
County  at  the  time  of  his  death.  The  district  court  of 
Monona  County  had  exclusive  jurisdiction  to  appoint  an 
administrator.  The  district  court  of  Monona  County  did 
appoint  an  administrator.  The  district  court  of  Woodbury 
County  had  no  jurisdiction,  under  the  statute,  to  make  the 
appointment  that  it  did.  Plaintiff's  application  should  have 
been  sustained,  and  the  prayer  of  his  petition  granted.  The 
court  erred  in  denying  this,  and  the  cause  is  reversed  and 
remanded,  with  instructions  to  grant  the  prayer  of  the  pe- 
tition.— Reversed  and  Remanded. 

ItADD,  £vANS  and  Salingbr^  JJ.,  concur. 


Guy  T.  Johnson,  Appellant,  v.  J.  W.  Turnbr  Improvement 

Company,  Appellee. 

NEOLIOENOB:  Proximate  Oanse— Absence  of  Oatisal  Oonnectlon. 
No  cansal  connection  between  negligence  proven  and  injury 
received,  no  liability  on  the  part  of  defendant. 
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Appeal  from  Polk   District   Court, — Lawrence   DbGrapf, 

Ju^ge. 

Monday^  March  12,  1917. 

Action  for  damages  for  persona]  injuries  sustained  by 
the  plaintiff  while  working  for  the  defendant  in  a  inanhole. 
Tlie  injury  resulted  from  the  partial  falling  of  a  bucket  of 
cement.  At  the  close  of  plaintiff's  erideuce,  there  was  a  di- 
rected verdict  for  the  defendant.  The  plaintiff  appeals. — 
Affirmed. 

Chester  J.  Eller  and  C.  N,  Piekler,  for  appellant. 
Stipp,  Perry,  Bannister  <£  Starzinger,  for  appellee. 

EvANs^  J. — The  plaintiff  wag  engaged 
proximate  "  as  an  employee  of  the  defendant  at  the  bot- 
of  causal  con-     tom  of  a  manhole  about  15  feet  deep,  wall- 

nectioD.  .  .         ,    , 

ing  up  the  same.  He  was  asi^isted  by  two 
helpers  at  the  top  of  the  ground,  one  of  whom  was  engaged 
in  letting  down  the  bricks  for  the  plaintiff's  use,  and  the 
other  in  letting  down  the  cement.  For  that  purpose,  each 
of  them  used  a  bucket,  to  which  was  attached  a  hook  and 
rope.  The  manhole  was  lined  with  bocirds  wkich  extended 
from  the  bottom  of  the  manhole  upward  2  or  3  feet  above 
the  surface  of  the  ground.  Barney  was  the  employee  en- 
gaged in  letting  down  the  cement.  The  manner  of  doing 
the  work  was  that  he  let  down  each  bucket  of  cement  by 
means  of  a  rope,  letting  the  rope  pass  through  his  bands  as 
the  bucket  proceeded  to  the  bottom.  While  so  working,  in 
one  instance  the  weight  of  the  bucket  pulled  the  rope 
through  his  hands  quite  rapidly,  whereby  the  plaintiff  was 
struck  upon  the  back  and  sustained  injury  thereby. 

That  there  was  negligence  on  the  part  of  somebody 
may  be  assumed.  The  plaintiff^  however,  was  confrested 
with  the  necessity  of  showing  the  negligence  of  the  employ- 
er, as  distinguished  from  the  mere  negligence  ef  a  fellow 
servant.     With   that   in   view,   the  plaintiff  specified  two 
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grounds  of  negligence  of  the  employer:  (1)  That  the  rope 
used  by  Barney  was  old  and  frayed,  and  that  such  condi- 
tion was  the  cause  of  its  slipping  thcongh  Barney's  hands; 
(2)  that  the  boards  which  lined  the  manhole  extended  up- 
ward too  high  above  the  surface  of  the  ground,  and  thereby 
made  tlie  work  of  Barney  more  difficult  and  dangerous. 

The  lining  of  the  manhole  was  intended  as  a  protection 
against  caving.  The  curbing  or  shoring  above  the  surface 
had  also  its  manifest  use  as  a  protection  against  the  rolling 
of  objects  from  the  surface.  The  only  eyewitnesses  to  the 
accident  were  Barnev  and  Joe  Van  Nordstrand,  a  boy  10 
years  of  age.  Before  the  trial,  Barney  had  left  the  neighbor- 
hood,  and  was  not  available  as  a  ivitness.  The  boy  witness 
testified  for  the  plaintiff  as  follows: 

"Am  10  years  old.  I  was  looking  right  down  into  the 
manhole.  I  was  looking  over  the  boards.  The  boards  were 
about  2  feet  above  the  ground ;  came  a  little  above  my  waist. 
When  I  went  up  there,  the  man  was  just  starting  to  lower 
the  bucket  of  mortar  down.  It  was  a  tin  bucket.  It  had 
a  long  rope  fastened  to  the  handle.  I  noticed  him  when 
he  lifted  it  over  the  boards  to  lower  it  down.  I  had  been 
watching  that  before  the  accident  occurred  about  15  min- 
utes; had  been  leaning  over  there  all  that  time.  The  man 
in  there  had  laid  4  or  5  courses  of  brick.  The  other  man 
had  lowered  one  bucket  of  mortar.  The  manhole  was  4  or 
5  feet  across.  He  lifted  it  over  the  boards  and  started  to 
lower  it  down  and  it  slipped  out  of  his  hands.  The  bucket 
hit  the  man's  back.  The  bwket  was  about  half  wav  down- 
when  it  slipped  out  of  his  hands.  Mr.  Johnston  was  about 
12  feet  below  me.  The  rope  didn't  break,  nor  did  it  come 
unhooked  from  the  bucket.  The  rope  slipped  out  of  the 
man's  hands.  The  boards  were  about  the  same  height  all 
around;  they  came  up  just  a  little  above  my  waist.  The 
ropes  were  about  20  feet  long.  There  were  no  knots  in  the 
rope — I  noticed  that.     The  rope  that  slipped  looked  just 
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like  the  other  rope.    I  didn't  see  anything  peculiar  about 
that  rope." 

As  bearing  upon  the  first  ground  of  negligence  above 
stated,  it  is  not  claimed  that  the  rope  broke.  It  is  claimed 
that,  for  a  distance  of  2  or  3  feet  at  the  end  of  the  rope 
next  to  the  hook,  it  was  old  and  frajed,  and  that  this  con- 
dition made  it  more  difficult  for  Barney  to  hold  it,  and 
that  it  thereby  slipped  through  his  hands.  This  is  a  mere 
claim,  with  nothing  tangible  in  its  support.  According 
to  the  testimony  of  the  boy,  the  only  eyewitness,  the  slip- 
ping began  when  the  bucket  was  halfway  down.  The  frayed 
part  of  the  rope,  therefore,  was  not  in  the  hands  of  Barney 
at  that  time,  and  it  could  jiot  have  been  the  cause  of  the  slip- 
ping. We  think  it  very  clear,  therefore,  that  it  cannot  be 
said  upon  the  evidence  in  the  record  that  the  alleged  frayed 
condition  of  the  rope  had  any  causal  relation  to  the  acci- 
dent. 

Nor  do  we  see  any  way  of  connecting  the  other  alleged 
ground  of  negligence  as  a  cause  of  the  accident.  The  curb- 
ing or  shoring  was  2  or  3  feet  high;  whether  it  should  be 
greater  or  less  was  a  mere  detail.  It  undoubtedly  acted 
as  a  continued  protection  to  the  plaintiff  at  the  bottom 
against  the  falling  in  of  heavy  material.  That  the  height 
of  the  shoring  rendered  it  necessary  for  Barney  to  lift  the 
bucket  of  cement  a  corresponding  height,  goes  without 
saying.  Concededly,  increasing  height  would  increase  the 
lift,  and  in  that  sense  would  make  the  work  of  Barney  more 
laborious.  But  such  fact  did  not  imperil  the  safety  of  the 
plaintiff.  It  is  argued,  however,  that  the  existence  of  this 
shoring  as  an  obstruction  interfered  with  Barney's  control 
of  his  load;  that,  if  the  boards  had  been  cut  off  level  with 
the  top  of  the  ground,  Barney  could  then  have  stood  over 
the  hole  in  such  a  way  as  to  hold  his  load  more  strongly; 
In  other  words,  that  the  presence  of  the  obstruction  roni- 
pelled  Barney  to  hold  his  load  somewhat  at  arm*s  length. 
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But  this  is  a  mere  detail  of  method  in  doing  work.  Such  a 
condition  as  now  advocated  by  plaintiff  would  create  its 
own  imminent  dangers,  both  for  plaintiff  and  for  Barney. 
Barney  was  not  required  to  undertake  a  heavier  load  than 
he  could  lift  and  control  over  the  curbing.  The  curbing 
itself  furnished  him  a  bracing  support,  and  a  chance  to  use 
friction  to  prevent  the  slipping  of  the  rope.  He  did  stop 
the  slipping  of  the  rope  after  once  losing  control  thereof. 
The  blow  received  by  the  plaintiff  was  greatly  reduced  in 
force  thereby.  We  see  no  basis  in  the  evidence  for  a  find- 
ing that  the  height  of  this  curbing  sustained  any  causal 
relation  to  the  accident.  If  a  jury  had  reached  the  con- 
clusion contended  for  by  the  plaintiff,  it  would  have  been 
purely  arbitrary,  and  without  support  in  the  testimony. 

We  think,  therefore,  that  the  trial  court  properly  di- 
rected a  verdict.  The  accident  was  not  the  result  of  any 
negligence  specified  in  the  petition.  Beyond  that  we  have 
no  occasion  to  look.  The  judgment  of  the  trial  court  is, 
therefore, — A  ffirmed. 

Gaynor,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


James  McDonnell^  Appellant,  v.  Winthrop  State  Bank 

et  al.,  Api)ellees. 

JUDGMENT:  Lien — ^Married  Woman  Descrilied  ty  Name  of  Hns- 
1  band.  A  Judgment  in  which  the  defendant  (a  married  woman) 
is  described  by  a  name  consisting  of  the  surname  and  Chris- 
tian name  of  her  husband,  with  the  prefix  ''Mrs./'  is  valid, 
and  becomes  a  lien  upon  the  lands  owned  by  such  defendant. 
Sec.  3801,  Code.  1897. 

PRINCIPLE  APPLIED:  Annie  McDonnell  married  Terrance 
Dlggins,  and  thereafter  was  not  only  generally  known  as  "Mrs. 
Terrance  Dlggins,"  but  she  often  so  signed  her  name.  She  had 
a  sister-in-law  by  the  name  of  Annie  Diggins.  Subsequent  to  her 
marriage,  her  father  died,  and  she  inherited  certain  lands. 
Still  later,  in  a  confession  of  Judgment,  she  signed  her  name 
as  "Mrs.  Terrance  Diggins,"  and   the  judgment  was   entered 
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accordingly.  At  a  still  later  time,  the  lands  were  partitioned 
and  sold,  but  the  said  judgment  plaintiff  was  not  made  a  party 
to  the  proceeding.  In  the  partition  proceeding,  the  name  of 
said  judgment  defendant  only  appeared  as  "Anna  McDonnell." 
The  purchaser  at  the  sale,  before  purchasing,  procured  an 
abstract  from  a  regular  abstracter,  and  the  abstract  did  not 
show  said  judgment,  and  he  had  no  actual  knowledge  thereof. 
This  purchaser  was  a  brother  of  said  judgment  defendant's, 
both  resided  in  the  same  county,  and  the  brother,  prior  to  the 
time  he  purchased,  knew  that  his  sister  was  generally  known  as 
"Mrs.  Terrance  Diggins."  Held,  the  judgment  was  a  lien  on 
the  lands. 

PROCESS:  Original  Notice — Married  Woman — Marriage  Kama  in 
2  Lieu  of  Maiden  Name.  Full  jurisdiction  of  tlie  person  of  a 
married  woman  is  obtained,  in  an  action  against  her,  by  pro- 
ceeding against  her  under  a  name  consisting  of  the  surname 
and  Christian  name  of  her  husband,  preceded  by  the  prefix 
"Mrs." 

PRINCIPLE  APPLIED:     See  No.  L 

NAMES:     Assumed  Names — ^Name  Other  Than  Baptismal  Name — 
'3    Effect.    Principle  recognized  that  one  may  become  so  generally 
known  by  a  name  other  than  the  baptismal  name  as  to  justify 
proceedings  against  him  under  such  assumed  name. 

Appeal  from  liurhamni  District  Court. — Charles  W.  Mui<r 

LAN,  Judgje. 

Wkdnesday,  December  13,  lOlG. 

Rehearing  Denied,  March  12,  1917. 

Action  to  quiet  title  to  real  estate,  and  to  remove  the 
cloud  of  a  judgment  held  bv  the  defendant  the  Winthrop 
Stnte  Bank,  ajjainst  the  former  owner  of  an  interest  in  the 
real  estate  involved.  The  general  claim  of  the  plaintiff 
is  that  the  defendant's  alleged  judgment  was  defective  in 
form,  in  that  it  was  not  entered  upon  the  record  against 
the  judgment  defendant  in  her  true  name;  that  the  plain- 
tiff purchased  the  land  for  full  value,  in  good  faith,  and 
without  notice,   either   actual   or  constructive,   of  such   a 
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judgment.     Upon  trial  had,  there  was  a  decree  dismissing 
the  petition,  and  the  plaintiff  has  appealed. — Affh'med. 

R.  J.  O'Brien,  M.  A,  Smith  and  Edwards^  Longley, 
Ratisier  &  Smith,  for  appellant. 

M.  W.  Harmon,  for  appellees. 

Evans,  J. — To  put  it  briefly,  the  real 
^*  iien^*married      Qucstion  in  this  case  is  whether  a  judgment 

woman    ^t-  .  ,.  ,  ,        ,  x        j  •      x 

Rcribod  by  name  IS  valid  as  such  wlicn  entered  agauist  a  mar- 

ried  woman  m  her  married  name,  including 
not  oulv  the  surname  of  her  husband,  but  his  christened 
name  also;  and  this  in  lieu  of  the  maiden  name  of  the  judg- 
ment defendant,  either  surname  or  christened  name.  The 
maiden  name  of  the  judgment  defendant  was  Annie  McDon- 
nell. 8he  married  Terrance  Diggins.  The  judgment  plain- 
tiff (defendant  here)  took  judgment  against  her  as  "Mrs. 
Terrance  Diggins,''  the  judgment  being  in  all  other  respects 
regular. 

The  claim  of  the  plaintiff  is  that,  in  order  to  be  valid, 
a  judgment  should  have  been  entered  against  her  in  the 
name  of  "Annie  Diggins;''  that,  because  of  the  failure  to  so 
enter  it,  the  record  of  the  judgment  afforded  no  constructive 
notice  to  the  plaintiff  as  a  subsequent  innocent  purchaser 
of  the  land. 

Stating  the  facts  more  fully,  James  McDonnell,  the 
plaintiff  herein,  and  Mrs.  Diggins  are  brother  and  sister. 
The  land  in  question  was  formerly  owned  by  their  father, 
who  died  in  1894.  Title  thereto  was  cast  upon  his  children, 
one  seventh  to  each.  In  the  probate  proceedings  affecting 
the  estate  of  the  father,  the  name  of  Mrs.  Diggins  appeared 
as  Annie  Diggins.  She  continued  to  own  her  one-seventh 
interest  in  the  real  estate,  until  it  was  divested  by  a  parti- 
tion sale  in  1912,  at  which  sale  the  plaintiff  herein  became 
the  purchaser.  Prior  to  such  sale,  Mrs.  Diggins  confessed 
judgment  in  favor  of  the  Winthrop  State  r»ank  for  ^1,08G. 
To  such  confession,  she  signed  her  name  as  **Mrs.  Terrance 
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Digging."  The  judgment  was  regularly  entei*ed  against 
her  in  the  district  court  in  that  name  and  was  dulv  indexed 
accordingly,  both  in  the  Judgment  Record  and  in  the  "All 
Lien  Index."  The  plaintiff  bid  off  the  land  at  the  partition 
sale,  and  afterwards  paid  the  purchase  price  thereof  in 
full,  without  any  actual  knowledge  that  there  was  any  judg- 
ment against  his  sister,  Mrs.  Diggins.  £[efore  paying  the 
purchase  money,  he  obtained  an  abstract  from  a  regular 
•abstracter,  and  this  abstract  failed  to  show  the  judgment 
in  question.  Mrs.  Diggins  had  been  married  to  her  husband 
25  years,  and  was  generally  known  as  "Mrs.  Terrance  Dig- 
gins." Her  husband  had  recently  become  insane,  and  was 
confined  in  an  asylum.  She  had  been  appointed  his  guar- 
dian. She  had  transacted  more  or  less  business,  and  had 
often  signed  her  name  therein  as  "Mrs.  Terrance  Diggins." 
She  was  also  known  as  "Mrs.  Terry  Diggins,"  and  as 
"Annie  Diggins."  She  had  a  sister-in-law  who  was 
also  "Annie  Diggins."  This  fact  may  have  stimulated  the 
use  of  the  christened  name  of  her  husband,  both  by  herself 
and  by  her  friends,  by  way  of  differentiation.  The  plain- 
tiff and  Mrs.  Diggins  lived  in  the  same  county,  though  12 
or  15  miles  apart.  The  plaintiff  was  entirely  familiar  with 
the  name  of  his  sister's  husband,  and  knew  that  she  was 
often  known  as  "Mrs.  Terrance  Diggins."  He  did  not,  bow- 
ever,  know  that  this  judgment  had  been  entered  against  her. 
As  already  indicated,  the  plaintiff  purchased  the  land 
at  a  regular  partition  sale.  The  record  herein  does  not  dis- 
close whether  the  judgment  in  question  was  entered  prior 
to  the  commencement  of  the  partition  proceedings.  In 
support  of  the  decree  of  the  trial  court,  we  assume  the 
affirmative ;  otherwise,  a  question  of  lis  pendens  might  arise 
as  against  the  judgment  plaintiff.  We  assume  also  that 
the  judgment  plaintiff,  being  such  at  the  time  of  the  com- 
mencement of  the  partition  proceedings,  was  not  a  party 
thereto,  and  had  no  notice  thereof,  although  the  record  is 
silent  at  this  point. 


' 
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The  basic  argument  for  the  appellant  is  that,  because 
of  the  alleged  misnomer  in  the  name  of  the  judgment  de- 
feiidant,  the  judgment  as  thus  entered  failed  to  impart 
coTistnictive  notice  to  a  subsequent  purchaser.  We  shall, 
therefore,  confine  our  consideration  to  this  proposition. 

Section  3801  of  the  Code  is  as  follows: 

"Judgments  in  the  supreme  or  district  court  of 
this  state,  or  in  the  circuit  or  district  court  of  the  United 
States  within  the  state,  are  liens  upon  the  real  estate  owned 
by  the  defendant  at  the  time  of  such  rendition,  and  also 
upon  all  he  may  subsequently  acquire,  for  the  period  of 
ten  years  from  the  date  of  the  judgment." 

It  will  be  noted  that  there  is  no  provision  of  our  statute 
requiring  the  holder  of  a  judgment  to  give  notice  of  his 
judgment,  either  actual  or  constructive.  The  express  pro- 
vision is  that  judgments  "are  liens  upon  the  real  estate 
owned  by  the  defendant."  It  is  true,  however,  that  the 
statute  imposes  certain  record  formalities  as  conditions 
prerequisite  to  the  existence  of  a  judgment.  Until  these 
formalities  are  complied  with,  there  is  no  judgment,  in  a 
legal  sense.  There  must  be  an  actual  entry  of  the  judgment 
upon  the  proper  record,  and  there  must  be  a  proper  index 
of  the  judgment,  before  the  judgment  can  be  recognized  as 
such.  These  formal  requirements  are  undoubtedly  intended 
to  enable  the  searcher  to  discover  the  judgment.  These  re- 
quirements are  somewhat  analogous  in  principle  to  the  re- 
quirements for  recording  and  indexing  instruments  in  the 
recorder's  office  for  the  purpose  of  constructive  notice,  and 
the  reasons  and  principles  governing  the  one  may  very  prop- 
erly be  followed  in  considering  the  other.  The  purchaser 
of  the  real  estate  is  necessarily  charged  with  notice  of  the 
statutory  provision  that  the  land  which  he  purchases  is 
charged  with  the  lien  of  any  judgments  which  shall  have 
been  entered  within  ten  years  against  any  record  owner 
of  the  land  who  was  or  became  such  after  the  entry  of  such 
judgment 
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The  first  question  involved  herein,  there- 

■  inai^noticeT*'     foFc,   reallj   is   whether   the  judgment   at- 

man:  mar-         tacked  WAS  valid  as  such.    No  question  of 

riagc  name 

In  iiGu  or  fraud,   collusion   or  bad   faith  is  involved. 

maidGn  nam«. 

There  is  no  claim  that  the  name  adopted  by 
the  judgment  defendant  was  assumed  for  the  purpose  of 
misleading  op  deceiving  anjone.  Reduced  to  its  lowest 
terms,  the  question  is.  Was  it  legally  permissible  to  obtain 
jurisdiction  over  Mrs.  Diggins  under  the  name  of  "Mrs. 
Terrance  Diggins?"  If  yea,  was  it  likewise  permissible 
to  enter  a  valid  judgment  against  her  under  such  name? 
The  appellant  necessarily  contends  for  the  negative  an- 
swer to  this  query.  There  are  authorities  which  seem  to 
sustain  the  appellant's  contention  at  this  point.  JJihlcin 
t\  Gladicux,  (Ohio)  78  N.  E.  363.  They  may  be  controlled 
by  statutory  provisions  differing  from  ours;  if  not, 
they  do  not  commend  themselves  to  our  judgment.     They 

also   run   counter   to   our   former   holdings. 

8.  Namrr  :  as-  x\t  •  ^  ^   •     i         ,  « 

Bumod  names:     We  cau  couceive  of  no  fair  legal  reason  whv 

name  other  than  .    ,  .   ,      ,  ,       ./ 

baptismal  name:  a  married  woman  mav  not  be  known  bv  the 

eflfect. 

name  of  her  husband,  including  his  chris- 
tened name,  where  she  uses  therewith  the  designation  of 
"Mrs."  We  think  it  is  a  matter  of  common  knowledge 
that  married  women  are  known  to  the  community  gen- 
erally more  readily  by  the  names  of  their  husbands  than 
by  their  own  maiden  names,  either  christened  or  sur- 
name. The  use  of  a  husband's  name  in  such  manner  is 
not  calculated  to  mislead  or  to  deceive  even  a  stran- 
ger.' Much  less  is  it  calculated  to  deceive  such  of  a 
married  woman's  own  near  relatives  as  are  familiar  with 
her  married  name.  There  is  no  legal  inhibition  against  the 
use  of  a  name  by  which  one  is  generally  known.  The  bap- 
tismal name  is  usually  regarded  as  the  real  name,  and  there- 
fore the  legal  name;  but  it  frequently  happens  that  one 
may  become  so  generally  known  by  another  name  that  the 
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use  thereof  by  him  becomes  general  and  habitual.  It  would 
be  a  harsh  rule  that  would  render  illegal  all  transactions 
entered  into  in  such  name^  where  there  was  no  sinister 
purpose  in  its  use.  A  married  woman  changes  her  maiden 
surname  by  a  sort  qf  compulsion  of  custom,  and  this  fur- 
nishes  some  reason  why  great  liberality  of  choice  should  be 
eitended  to  her  in  the  use  of  her  husband's  name,  either 
in  whole  or  in  part. 

We  have  had  occasion  hitherto  to  consider  to  some 
extent  the  question  of  the  use  of  diflPerent  names  by  the 
same  individual.  State  Sav.  Ban^  v.  Shinn,  130  Iowa  365 ; 
Loser  v.  Plainfteld  f^av.  Bank,  149  Iowa  672.  The  discussion 
in  those  cases  has  its  application  here.  The  trend  of  the 
discussion  therein  was  properly  appreciated  by  the  trial 
court.  The  reasoning  therein  is  quite  conclusive  here.  What 
we  hold,  therefore,  is  that  the  judgment  against  Mrs.  Dig- 
gms  in  .the  name  of  "Mrs.  Terrance  Diggins"  was  valid  as 
such  against  her.  Being  valid,  it  became,  as  against  her, 
a  lien  upon  her  interest  in  this  land,  under  the  express  pro- 

• 

visions  f)f  the  statute.  The  name  used  by  her  was  so  used 
in  good  faith,  and  had  been  so  used  by  her  generally.  It 
was  appropriate  and  was  not  calculated  to  conceal  her 
identity.  On  the  contrary,  it  was  calculatied  to  disclose 
her  Identity.  The  plaintiff  himself  knew  the  judgment 
defendant  as  ^^Mrs.  Terrance  Diggins."  The  use  of  such 
name  did  not  mislead  him  as  to  the  identity  of  his  sister. 
If  he  was  misled,  it  was  because  he  did  not  know  there  was 
a  judgment  against  his  sister  under  any  name,  and  not 
becAwe  he  failed  to  discover  her  identity  by  reason  of  the 
name  used.  If  he  had  examined  the  proper  index  under 
the  name  "Diggins,"  confessedly  he  would  have  recognized 
his  sister  in  the  name  of  Mrs.  Terrance  Digging. 

Oood  faith  or  honest  mistake  on  the  part  of  the  plain- 
tiff, or  bad  faith,  if  any,  upon  the  part  of  Mrs.  Diggins  in 
receiving  the  purchase  price,  did  not  have  the  effect  of  de- 
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stroking  the  valid  judgment  lien  of  tlie  defendant  bank. 
Other  remedies  might  have  been  open  to  the  plaintiff  where- 
in all  these  considerations  might  enter,  bnt  we  are  not  con- 
sidering these.  If  .the  plaintiff  were  now  seeking  to  recover 
back  a  part  of  the  purchase  price  from  his  sister  or  from 
the  referee,  or  was  seeking  to  repudiate  or  rescind  the  sale 
in  totOy  because  of  having  been  misled  or  deceived,  quite  « 
different  question  would  be  presented.  The  issue  has  been 
narrowed  down  for  us  to  the  one  question:  Was  the  judg- 
ment a  lien  upon  Mrs.  Diggins'  interei^t  in  the  laud?  An- 
swer yes  or  no.  The  trial  judge  answered  in  the  affirmative, 
and  we  are  clear  tliat  his  anding  must  be — Affirmed. 

Gaynou,  0.  J.,  Ladi)  and  Salingkb,  JJ.,  concur. 


F.  F.  McEliiinney,  Appellant,  v.  J.  J.  Rainbow,  Auditor, 

Appellee. 

TAXATION:  Valuation — Corporate  Stock — ^Bridonce.  A  single 
sale  by  the  corporation  of  corporate  stock  may  not  necessarily 
furnish  a  correct  standard  from  which  to  determine  the  actual 
value  of  said  stock  for  taxation  purposes.  Evidence  reviewed,' 
and  held  insufficient  to  sustain  the  value  as  found  by  the  trial 
court 

Appeal  from  Black  Hawk  Dmtrict  Court. — Geo.  W.  Dunham, 

Judge. 

Monday,  March  12,  1917. 

Appeal  from  an  order  of  the  district  court  fixing  a 
valuation  upon  certain  shares  of  corporation  stock  for  the 
purpose  of  assessment  and  taxation.  The  proceeding  Orig- 
inated with  the  county  auditor,  who  listed  and  assessecf 
such  shares  against  the  appellant  as  omitted  property  under 
the  provisions  of  the  statute.  From  such  action  of  the 
auditor,  the  appellant  appealed  to  the  district  court,  where 
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he  obtained  partial  relief.    Being  still  aggrieved,  he  has 
appealed  again. — Modified  and  Affirmed. 

George  E.  Pike,  and  Edwards,  Longley,  Ransier  d  Smith, 
for  appellant. 

Mears  d  Lovejoy,  McCoy  d  McCoy,  and  A.  O.  Kissel, 
for  appellee. 

Evans,  J. — It  appears  from  the  record 
Taxation  :  vai-    before.  US  that  the  trial  in  the  district  court 

Qation :  cor- 

eYWence.***^'' *      involved  the  valuation  of  stocks  in  several 

corporations.  For  the  purpose  of  this  ap- 
peal however,  all  of  these  are  eliminated  save  the  stock 
of  the  Iowa  Mausoleum  Company.  The  question  at  issue  is 
the  valuation  of  the  stoi'k  of  such  company  as  of  January 
1,  1911.  It  is  the  contention  of  appellant  that  such  stock 
was  of  no  value  whatever,  whereas  the  trial  court  fixed 
upon  it  the  valuation  of  50  cents  on  the  dollar.  The  plain- 
tiff held  on  such  date  576  shares  of  the  stock,  of  a  par  value 
of  |100  per  share.  The  trial  court  fixed  the  actual  market 
value  of  the  same  at  f28,800,  and  appellant's  assessment 
wag  fixed  accordingly.  This  company  was  organized  under 
the  laws  of  South  Dakota  in  1908  or  1909,  with  a  paid-up 
capital  of  |1 50,000.  It  exchanged  its  elitire  issue  of  stock 
fop  a  certain  license  or  patent  right  covering  the  territory 
of  the  state  of  Iowa,  which  license  purported  to  give  it  the 
exclusive  right  for  the  state  of  Iowa  to  use  a  certain  plan 
of  construction  of  a  mausoleum,  containing  so-called 
"crypts"  for  burial  purposes.  Shortly  thereafter,  it  pur- 
chased from  the  same  licensor  an  exclusive  license  for  17 
additional  states,  at  an  agreed  price  of  |300,000,  to  be  paid 
fop  partly  by  the  issue  of  its  own  stock  and  partly  in  cash. 
It  thereupon  increased  its  capital  stock  to  1500,000,  and 
delivered  f250,000  of  the  new  stock  so  issued  in  part  pay- 
ment for  the  17  states,  and  j»aid,  or  agreed  to  pay.  the 
further  sum  of  |50,000  in  cash.  The  main  energies  of  the 
management  appear  to  have  been  exerted  in  the  direction 
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of  selling  territory,  and  many  agents  were  emplo^^ed  and 
much  expense  incurred  in  that  direction.  Qnite  a  nomber 
nf  mausoleum  buildings  were  built  in  different  localities  in 
the  state  of  Iowa,  and  all  were  built  at  a  loss.  Bales  of 
several  states  came  near  to  consummation,  but  none  were 
actually  consummated.  In  each  attempted  case,  the  com- 
pany was  left  with  a  large  bill  of  expense  and  a  law  suit. 
An  apparent  exception  to  this  statement  appears  in  the  case 
of  the  state  of  Minnesota,  which  was  said  to  have  been  sold 
for  1100,000.  Such  sale,  however,  was  apparent  rather  than 
real.  The  Iowa  company  through  its  offi<*ers  organized  a 
Minnesota  company,  to  whom  it  sold  the  state  of  Minnesota 
for  the  purported  consideration  of  |100,000,  wholly  payable 
in  stock  of  the  company  so  organized.  Nothing  ever  came 
from  such  attempted  enterprise.  Up  to  January  1,  1911, 
the  company  had  never  made  a  dollar,  and  had  never  de- 
clared a  dividend.  Its  one  principal  asset  was  its  patent 
right.  It  did  also  own  a  number  of  mausoleum  buildings 
in  different  parts  of  the  state,  the  "crypts"  of  whieh  were 
only  partially  sold.  It  was  indebted  in  the  sum  of  |150,- 
000.  The  subsequent  history  of  the  company  is  entirely 
consistent  with  thi»  survey  as  of  January  1,  1911.  Tlie  com- 
pany ceased  to  do  business,  and  its  creditors  filed  bankrupt- 
cy petitions  against  it,  and  such  proceedings  are  now  pend- 
ing. The  general  situation  of  this  company  was  very  con- 
cisely put  by  the  trial  judge  in  the  written  opinion  filed 
by  him  in  the  decision  of  the  case,  as  follows: 

"The  plaintiff  is  shown  to  have  owned  on  January  1st, 
1911,  576  shares  of  stock  in  the  Iowa  Mausoleum  Company. 
This  stock  was  assessed  bv  the  countv  auditor,  and  was  one 
of  the  issues  on  which  this  appeal  was  taken.  Prom  the 
circumstances  surrounding  the  business  of  this  corporation, 
the  court  finds  it  very  hard  to  arrive  at  a  satisfactory 
opinion  with  reference  to  the  actual  value  of  this  stock  on 
the  first  day  of  January,  1911.     The  corporation  was  evt 
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dentl>'  at  that  time  a  going  concern,  although  tlie  result  of 
its  work  and  uianipulatiou,  as  shown  by  subsequent  events, 
might  lead  a  person  to  believe  that  it  was  nearly  gone,  and 
that  its  stock  at  that  date  could  in  fact  have  had  little  or 
no  value.  About  the  only  fair  test  of  the  value  of  these 
stocks  at  that  time  would  probably  be  the  market  value,  if 
any,  as  expressed  in  sales  made  at  or  about  that  time.  Con- 
siderable testimonv  has  been  introduced  with  I'eference  to 
sales  made  under  guaranty,  or  under  contract  for  employ- 
ment, and  only  one  sale  that  the  court  now  remembers  was 
shown  wherein  the  stock  was  apparently  sold  on  its  merit. 
In  the  other  transactions,  the  parties  were  evidently  traf- 
ficking among  themselves  and  attempting  to  crowd  the 
stock  out.  The  value  in  the  deals  might  very  reasonably 
have  been  found  to  be  either  in  the  guaranty  or  the  benefits 
to  be  derived  from  the  contracts  of  employment.  The 
sale,  however,  to  the  Shallenbergers  api)ears  to  have  been 
an  absolute  sale  of  the  stock,  and  the  testimony  shows  that 
it  was  purchased  by  them  with  the  agreement  that  upon 
payment  for  one  share  a  second  share  should  be  delivered 
as  bonus.  This  as  a  basis  for  an  estimate  Avould  warrant 
the  conclusion  that  the  stock  was  not  worth  to  exceed  50 
cents  on  the  dollar  at  that  time.  While,  in  the  light  of  sub- 
sequent events,  an  assessment  at  a  valuation  of  50  cents 
on  the  dollar  would  appear  to  be  high,  the  court  knows  of 
no  way  to  determine  how  far  subsequent  events  may  have 
tended  to  a  depreciation  of  this  stock,  and  therefore  deter- 
mines that,  in  view  of  the  fact  that  the  company  itself  had, 
in  this  bona  fide  sale  with  third  parties,  trafficked  with  the 
stock  at  a  valuation  of  50  cents  on  the  dollar,  they  should 
fiot  be  heard  to  complain  at  a  valuation  of  the  stock  for 
Assessment  purposes  at  the  same  figure,  and  it  is  the  deci- 
sion of  the  court  that  in  figuring  said  assessment  this  stock 
should  have  been  valued  as  of  January  1,  1911,  at  the  sum 
Of  128,800." 

Vol.  179  la.— S6 
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We  agree  fully  with  the  general  fiuding  of  fact  by  the 
trial  court  as  here  indicated.  We  think,  however,  that  it 
does  not  sustain  the  final  order  made  by  the  court.  It  is 
manifestlv  true  that  the  stock  had  no  market  value  in  the 
ordinary  sense.  The  sale  of  stock  referred  to  in  the  find- 
ing of  the  trial  court  was  to  one  Shallenberger,  who  appears 
to  have  been  an  existing  stockholder.  The  sale  to  him  was 
made  by  the  company,  presumably  treasury  stock,  at  50 
cents  on  the  dollar.^  The  comparative  worthlessnesis  of  this 
stock  as  of  January  1,  1911,  is  quite  indisputable  upon  this 
record,  even  though  the  single  sale  in  question  was  made 
at  50  cents  on  the  dollar,  j  The  trial  court  seems  to  have 
based  its  final  order  upon  the  fact  that  the  company  had 
trafficked  with  a  third  party  at  the  50  cent  price.  This 
reason  has  in  it  a  suggestion  of  a  punitive  assessment.  If 
the  appellant  himself  had  sold  his  stock  for  such  price, 
it  might  be  appropriate  to  treat  it  as  an  admission  on  his 
part,  and  therefore  sufficient  evidence  of  value ;  but  it  does 
not  appear  that  he  sold  it,  nor  that  he  had  any  more  interest 
In  the  sale  than  such  as  accrued  incidentally  to  any  stock- 
holder. It  will  hardly  be  contended  that  a  sale  by  the  com- 
pany, even  though  wrongful  or  fraudulent,  would  of  itself 
fix  the*  assessable  value  of  all  of  the  stock  as  against  all  the 
stockholders.  Under  such  rule,  Shallenberger  himself  would 
be  subject  to  assessment  at  the  same  rate  for  the  same 
stock,  even  though  he  had  been  defrauded  in  the  sale  there- 
of. IWe  find  it  impossible  to  believe,  under  this  record, 
that  the  stock  of  this  company  approximated  in  value  50 
cents  on  the  dollar ;  and  find  that  the  assessment,  therefore, 
was  excessive.  *  It  seems  to  be  conceded  in  the  record,  how- 
ever, that  for  1912  and  1913  the  appellant  himself  valued 
his  stock  to  the  assessor  at  fl(>  per  share,  and  it  was  .so 
assessed  against  him.  We  are  disposed  to  treat  this  as  a 
solemn  admission  on  his  part,  and  to  look  no  deeper  into 
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the  evidence  of  solvency.    We  are  satisfied  that  such  valua- 
tion was  quite  the  maximum. 

The  order  of  the  district  court  will  be  modified  accord- 
ingly, and  the  valuation  of  stock  will  be  fixed  at  }16  per 
share. — Modified  and  Affirmed. 

Gaynor,  C.  J.,  Ladd  and  Salinqeb,  JJ.,  concur. 


Cora  E.  Meginnes^  Appellee,  v.  W.  J.  McOhbsnby,  Admin- 
istrator, et  al.,  Appellants. 

EVruENOE:      PresmnptionB — Fiduciary    BelationB — Fraud — Consid- 

1  eration.  Initially,  the  law  presumes  two  facts,  in  an  action  on 
a  written  obligation  beneficial  to  the  one  seeking  to  enforce  It, 
viz.: 

(1)  That  the  transaction  was  Just  and  fair  and  the  voluntary 
act  of  the  maker; 

(2)  That  the  obligation  wafi  given  for  a  valid  consideration. 
Defendant  reverses  both  presumptions,  provided  he  shows  that, 
at  the  time  of  the  transaction,  such  a  fiduciary  relation  existed 
between  the  parties  as  to  render  it  reasonably  certain  that 
they  did  not  deal  on  terms  of  equality,  and  that  unfair  advan- 
tage in  the  transaction  is  probahle  by  reason  (a)  of  plaintiff's 

•  superior  knowledge,  or  overmastering  influence,  derived  from 
such  fiduciary  relation,  or  (b)  of  the  maker's  weakness,  de- 
pendence  and  trust,  justifiably  reposed  in  plaintlfT.  So  held 
where  the  nurse  of  a  blind,  aged,  and  decrepit  man  sought  to 
enforce,  against  his  estate,  a  note,  given  a  few  days  before  his 

death. 

> 

PRINCIPLE  APPLIED:     See  No.  6. 

FBATTB:    Bvldence— Fiduciary  Relation— From  What  Olrciimstanoes 

2  Inferred.  A  fiduciary  relation,  such  as  to  raise  a  presumption 
of  fraud  and  a  reversal  of  the  ordinary  rules  of  burden  of  proof, 
'vrfll  not  be  inferred  solely  from  the  relation  of  master  and  serv- 
ant, nor  solely  from  friendship. 

PRINCIPLE  APPLIED:     See  No.  6. 

BIIX8  AND  NOTES:     Consideration— Presnmivtion—Non-Voliuitary 

3  Act  of  Maker.  No  presumption  arises  that  a  promissory  note 
was  given  for  a  valuable  consideration,  until  It  appears,  by 
legal  presumption,  or  by  evidence  (should  the  issues  so  require). 


1^ 
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that  the  making  of  the  note  was  the  voluntary  act  of  the 
maker.  Sec.  3060-a24,  Code  Supp.,  1913.  So  held  where  the 
burden  of  proof  to  show  consideration  alftrmatively  was  cast 
upon  the  payee,  by  reason  of  the  fiduciary  relation  existing 
between  payee  and  maker. 

PRINCIPLE  APPLIED:     See  No.  6. 

BILLS   AND   NOTES:      Consideration — Moral   OoBsideration — ^Note 

4  of  Maker  as  Gift.  A  promissory  note,  executed  and  delivered 
by  the  maker  to  the  payee,  as  a  gift,  even  though  in  fulfillment 
of  a  moral  obligation,  may  not  be  enforced  against  the  estate 
of  the  maker.     {Harvian  v.  Harman,  167  Iowa,  106,  overruled.) 

Weaver,  J.,  dissents. 

PRINCIPLE  APPLIED:     See  No.  6. 

CONTRACTS:     Consideration— Moral  Consideration.     A  moral  obll- 

5  gation  is  not  a  sufficient  consideration  for  a  promise. 

Weaver,  J.,  dissents. 
PRINCIPLE  APPLIED:     See  No.  6. 

CONTRACTS:     Consideration — Performance  of  Senrices — Payments 

6  to  he  Present  Satisfaction  Only.  1.  An  agreement  to  pay  an  addi- 
tional compensation  for  services  already  performed,  and  fully 
paid  for  in  accordance  with  an  agreement  entered  into  prior 
to  such  performance,  even  though  such  payment  was  admittedly 
inadequate,  i§  wholly  without  consideration. 

2.  An  agreement  that  payments  for  services  should  be  con- 
sidered as  a  present  satisfaction  only,  and  that  the  one  obli- 
gated to  pay  should,  at  some  other  time  and  in  some  other 
way,  pay  an  additional  compensation,  sufllcient.  with  such  for- 
mer payments,  to  equal  the  value  of  the  services,  furnishes  a 
valid  consideration  for  a  note  given  to  cover  such  additional 
compensation. 

PRINCIPLE  APPLIED:  A  widower,  at  the  age  of  69  years, 
employed  a  nurse  to  care  for  him  and  to  act  as  his  secretary 
and  companion.  He  was  then  living  In  Florida.  He  was  nearly 
blind,  and  later  became  totally  so.  This  nurse  remained  in  his 
employ  until  his  death,  5  years  later.  He  suffered  from  rupture, 
hemorrhoids,  neuritis,  frequently  lost  control  of  his  organs  of 
secretion,  and  for  3  years  prior  to  his  death  was  unable  to 
dress  himself.  He  required  attention,  night  and  day.  There 
was  evidence  that  he  depended  upon  this  nurse  for  everything 
and  followed  her  directions  Implicitly;  that  she  wrote  his  let- 
ters, read  to  him,  accompanied  him  on  daily  walks,  oared  for 
him,  cashed  his  drafts,  paid  his  expenses,  and  gave  him  what- 
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€T«r.  money  he  needed.  On  the  other  hand,  there  was  evidence 
that  he  controlled  all  his  business  affairs,  and  that  the  nurse, 
as  to  such  matters,  only  acted  as  his  amanuensis.  He  had  an 
income  of  some  $2,400  per  year,  derived  from  the  rental  of 
houses  and  Interest  on  negotiable  paper.  All  his  property  was 
In  Iowa,  but  the  last  years  of  his  life  were  spent  in  California, 
.  and  the  property  was  rented  by  Iowa  agents.  F*rom  the  begin- 
ning of  her  employment,  the  nurse  received  $50  per  month  and 
expenses.  After  8  months,  a  written  contract  was  executed, 
providing  for  the  same  compensation  up  to  May  1,  1909,  a  period 
of  6  months.  After  this  last  date,  nothing  seems  to  have  been 
done  towards  renewing  the  contract;  and,  until  the  old  man*8 
death,  4  years  later,  the  nurse  continued  to  receive  the  same 
compensation,  and  receipted  in  full  up  to  his  death,  for  her 
services.  3  weel^s  before  his  death,  the  old  man  gave  the  nurse 
his  note  for  $5,000,  payable  in  6  months.  There  was  evidence 
that  prior  to  his  death  he  stated  to  callers  on  several  occasions 
that  the  $50  and  expenses  was  inadequate  pay  for  the  services 
which  the  nurse  was  rendering,  and  that  he  had  often  so  told 
her.  To  some  of  these  callers,  he  spoke  of  the  different  ways  in 
which  he  proposed  *'to  make  the  matter  right,"  and  to  others, 
that  he  had  "flxed"  it,  and  that  he  had  giv^n  her  a  note,  and 
how  he  proposed  to  pay  the  note.  The  payee  filed  the  claim 
against  the  estate. 

1.  Held:  (a)  That  a  jury  question  was  presented  whether  the 
fiduciary  relation  was  such  that  claimant  exercised  a  dominat- 
ing influence  over  the  old  man;  and  (b)  that,  if  she  did  ex- 
ercise such  influence,  she  must  affirmatively  prove  (1)  a  valid 
consideration  for  the  note;  and  (2)  that  the  note  was  not  ex- 
ecuted in  consequence  of  any  undue  influence  by  her,  but  was 
Just,  fair,  and  the  voluntary  act  of  the  maker. 

2.  Held,  presumptively,  she  had  been  fully  paid  for  her 
services. 

3.  Held  that.  If  the  note  was  given  to  claimant  as  a  giftr- 
that  is,  to  pay  her  an  additional  sum  for  services  already  per- 
formed and  fully  paid  for, — it  was  without  consideration  and 
nnenforceable. 

4.  Held  that,  if  the  payments  of  $50  and  expenses  were  made 
under  a  mutual  understanding  that  they  were  to  act  as  present 
satisfaction  only,  and  that  he  would  in  some  other  way  pay 
her  an  additional  amount,  sufficient,  with  such  former  payments, 
to  equal  the  full  value  of  the  services,  and  if  the  note  was  given 
to  fulfill  such  understanding,  then  the  note  was  supported  by  a 
mild  consideration. 


566  Meginnbs  v.  McChbsnet.  [179  Iowa 

MASTEB  AND  SERVANT:     Services  and  Oompenfiation-r-Payment 

7  and  Receipt — Presumption.  One  who,  after  the  expiration  of 
a  written  contract  for  services,  continues  to  receive  the  same 
wages  as  formerly  received  under  the  contract,  and  receipts 
for  such  wages  in  full,  is  presumed  to  have  received  full  satis- 
faction for  such  services;  but  the  presumption  is  rebuttable. 

PRINCIPLE  APPLIED:     See  No.  6. 

EVIDENCE:     Admissions — ^Admissions  by  Attorney— Scope  of  Em- 

8  ployment.  Admissions  of  an  attorney  at  law,  within  the  scope 
to  his  employment,  are,  if  relevant  and  material,  admissible 
against  the  client.  So  held  where  an  attorney,  employed  to 
collect  a  note,  wrote  a  letter  to  the  executor  of  the  estate,  and 
stated  that  the  note  was  a  gift  from  the  deceased  to  the  payee. 

EVIDENCE:    Best  and  Secondary — SoiUciency  of  Search  for  Primary 

9  Evidence — Papers  of  Deceased.  An  unsuccessful  search  through 
the  papers  of  a  deceased  for  a  paper  belonging  to  and  in  the 
possession  of  the  deceased  during  his  lifetime,  without  demand 
for  its  production  from  others,  who  would  have  no  occasion,  or 
right,  to  its  possession,  lays  sufficient  foundation  for  secondary 
evidence. 

Appeal   from   Johnson   District   Couti;. — E.    P.    Howell, 

Judge. 

Friday,  November  24,  1916. 

Rehearing  Denied  Monday^  March  12,  1917. 

Cora  E.  Meginnes  filed  a  claim  for  amount  alleged  due 
on  a  note  given  to  lier  by  decedent  shortly  before  his  death. 
Trial  resulted  in  a  judgment  as  prayed.  The  executrix 
and  the  administrator  with  the  will  annexed  appeal. — 
RciTrsed. 

Datolcy,  Jordan  &  Dawlcy,  and  Henry  G.  Walker,  for 
appellants. 

Dutchcr  &  Davis  and  George  D.  Koser^  for  api>ellee. 

Ladd^  J. — I.     D.  L.  Houser  died  in  I^os 
1.  EvinicNcic:  pre-    Angeles,    California,   July    17,    1913,    wlicn 

sumptions :  r«  7  7  .,  7  ' 

fions^-'fraud^-^     nearly  74  years  of  age,  leaving  him  surviv- 
tiwL*^^^*^  ing  a  son  and  two  daughters.    On  June  24th 

prior  to  his  death,  he  gave  claimant  a  prom- 
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is«ory  note  for  f 5,000,  payable  six  months  after  date,  with 
interest  at  the  rate  of  6  per  cent  per  annum.  Claim  for 
the  amount  due  thereon  was  filed  October  1st  of  the  same 
year,  and  trial  thereof  had  in  November,  1914.  The  defenses 
interposed  were  that  the  note  was  obtained  by  undue  in- 
fluence exerted  by  the  payee,  and  was  without  considera- 
tion. Decedent  ceased  to  do  business  about  1902,  and  his 
wife  died  in  1904.  In  March,  1908,  while  in  Jacksonville, 
Florida,  he  employed  claimant,  who  was  a  nurse,  to  care 
for  him,  as  he  was  nearly  blind,  and  suffering  from  other 
infirmities;  and  she  continued  as  nurse,  ^companion  and 
secretary  until  his  death,  throughout  the  entire  time  re- 
ceiving |50  per  month  and  expenses,  for  her  services.  Prior 
to  death,  he  became  totally  blind,  suffered  from  a  rupture, 
hemorrhoids  and  neuritis,  and  frequently  lost  control  of 
his  organs  of  excretion.  He  was  unable  to  dress  himself 
after  May,  1910,  and  required  attention  day  and  night.  That 
claimant  proved  entirely  trustworthy  and  rendered  most 
efficient  service,  this  record  bears  indubital^le  evidence. 
Being  blind,  he  depended  on  her  for  practically  everything. 
She  wrote  letters  for  and  read  to  him,  accompanied  him 
on  his  daily  walks,  and  waited  on  him  generally,  as  she 
was  employed  to  do.  All  his  property  was  at  Iowa  City, 
consisting  of  houses,  which  were  rented,  some  bank  stock, 
a  certificate  of  deposit  and  a  note.  His  son  looked  after 
renting  the  houses  until  the  last  year,  and  after  that,  this 
was  done  by  a  bank.  His  letters  concerning  these  matters 
were  dictated  to  her,  and  she  signed  his  name  thereto, 
adding  "per  C.  E.  M."  His  income,  including  a  pension,  was 
about  f200  per  month,  which  he  obtained  through  the  bank 
at  Iowa  City,  and  she  cashed  the  drafts,  received  and  paid 
from  the  proceeds  his  expenses,  handing  to  him  an  amount 
necessary  for  personal  items.  Some  of  the  witnesses  testi- 
fied that  he  relied  entirelv  on  her,  and  followed  her  direc- 
tions  implicitly.     On  the  other  hand,  there  was  evidence 
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tending  to  show  that  he  controlled  all  his  business  affairs, 
and  that  she  acted  merely  as  his  amanuensis.  The  i*ecord 
fairly  raised  the  issue  as  to  whether,  in  their  relations, 
she  exercised  a  dominating  influence  over  him.  The  mere 
proof  of  some  relationships  warrants  the  inference  that  the 
stronger  or  superior  party  obtaining  a  benefit  or  advan- 
tage succeeded  in  doing  so  through  the  other's  confidence, 
and  the  burden  is  cast  on  the  other  to  establish  the  fair- 
ness and  equity  of  the  transaction.  These  are  where  the 
relations  are  such  as  that  one  person  is  put  in  the  power  of 
the  other,  and  the  law  raises  the  j)resumptiou  that  any  deal 
between  tliem  is  through  the  dictation  of  the  one  in  a  sit- 
uation to  exercise  dominion  over  the  other.  IllustrationB 
thereof  are:  (1)  Trustee  and  cestui  que  trust ,  dealing  in 
reference  to  the  trust  fund;  (2)  attorney  and  client,  in 
respect  to  the  matter  wherein  the  relationship  exists;  (3) 
guardian  and  ward,  immediately  after  the  ward  arrives  at 
age;  (4)  when  one  is  the  general  agent  of  another,  an4  has 
entire  management,  so  as  to  be,  in  effect,  as  much  his  guar- 
dian as  the  regularly  appointed  guardian  of  an  infant. 
The  list  need  not  be  completed.  Presumptions  so  arising 
are  rebuttable,  however.  Other  relationships  depend  on 
additional  proof  of  facts  and  circumstances  from  which  the 
existence  of  special  confidence  of  one  person  in  another  is 
shown  to  be  reposed  to  such  an  extent  as  that  control  by 
the  latter  is  to  be  inferred.  This  may  happen  through  re- 
lationship of  blood,  business,  friendship  or  association  in 
which  the  parties  repose  special  trust  and  confidence  in 
each  other,  and  are  in  positions  to  have  and  exercise  influ- 
ence over  each  other.  Curtis  v.  Armagast,  158  Iowa  507, 
520.  The  rule  is  well  stated  in  Cowee  v.  Cornell,  75  N.  Y. 
91,  99: 

"It  ninv  bo  stated  as  universjUlv  true  that  fraud  vitiates 
all  contrncts,  but  as  a  general  thing  it  is  not  presumed  but 
must  be  proved  by  the  party  seeking  to  relieve  himself  from 
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an  obligation  on  that  ground.  Whenever,  however,  the  re- 
lations between  the  contracting  parties  appear  to  be  of 
finch  a  character  as  to  render  it  certain  that  they  do  not 
deal  on  terms  of  eqnality,  but  that,  either  on  the  one  side 
from  superior  knowledge  of  the  matter  derived  from  a  fidu- 
ciary relation,  or  from  overmastering  influence,  or,  on  the 
other,  from  weakness,  dependence,  or  trust  justifiably  re- 
{losed,  unfair  advantage  in  a  transjiction  is  rendered  prob- 
able, there  the  burden  is  shifted,  the  transaction  is  i)re- 
Runied  void,  and  it  is  incumbent  upon  the  stronger  party  to 
show  affirmatively  that  no  deception  was  jjracticed,  no  un- 
due influence  was  used,  and  that  all  was  fair,  open,  volun- 
tary, and  well  understood." 

See  Zimmef-nian  v.  Bitner,  (Md.)  28  Atl.  820;  Dawson 
r.  yutional  Life  Ins.  Co.,  176  Iowa  362. 

The  existence  of  a  fiduciary  relation  is 

2.  Frattd:    evl-  "^ 

deuce:   fldu-        not  to  ])e  inferred  from  the  relation  of  mas- 

<*iarv    rolatlon  : 

faMt^^»8  ??-'    ^^^  ^^^  servant  alone,     yichols  v.  McCar- 
ferred.  fj^^  53  (,^^jj,^   o^  (55  Am.  K.  105).    Indeed, 

the  employee  is  in  a  position  exacting  obedience  rather 
than  floniination.  Nor  will  it  be  inferred  from  friendshij), 
tiiou^  that  is  often  an  important  consider^ition,  and  un- 
donbtedly  furnishes  a  vantage  gi'ound;  for  one  is  not  likely 
to  expect  a  friend  to  deceive  him  into  a  bad  bargain.  As 
against  a  friend,  no  shield  is  worn  nor  sword  drawn  in 
defense.  Friendship  tends  to  disarm.  Hypocrisy  is  not  so 
common  in  that  relation,  howevej,  as  to  have  led  the  courts 
to  declare  deals  between  friends  open  to  suspicion  on  this 
ground  alone.  Wells  v.  Houston,  (Tex.)  69  S.  W.  183;  Sew- 
ard V.  Setoard,  (Kan.)  53  Pac.  63.  The  evidence  was  such 
that  it  was  for  the  jury  to  say  whether  decedent  was  under 
the  dominion  or  paramount  influence  of  plaintiff.  As  per- 
sons are  presumed  to  act  on  their  own  initiative,  the  burden 
was  on  defendants  to  prove  by  a  preponderance  of  evidence 
that   decedent  was  so  under  claimant's  influence.     If  he 
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was  not,  then  the  note  was  presumed  to  have  been  given 
for  a  valid  consideration^  and  this  must  have  been  over 
come  by  the  defendants.  In  re  Chiamore's  Estate,  175  Iowa 
495.  If  he  was  under  such  dominion  or  influence^  then  the 
burden  was  on  plaintiff  to  prove  that  the  note  was  not  ex- 
ecuted in  consequence  of  any  undue  influence  of  claimant. 

As   bearing  thereon,    all    the    circnm- 
8.  Bills  and         gtances  of  its  executiou,  for  what  given,  the 

NOTBS :  eon-  '  o  / 

Bideration:  nature   and   amount  of  the   consideration, 

presumption :  ' 

Scrof^makif/:  "^^^  ^^  showu ;  and,  until  proven  by  a  pre- 
ponderance of  the  evidence  to  have  been  the 
voluntary  act  of  decedent,  no  presumption  that  it  was 
given  for  a  valuable  consideration  obtains.  If  not  his 
voluntary  act,  the  promissory  note  was  not  his,  and 
therefore  this  conclusion  is  not  in  conflict  with  Section 
3060-a24,  Supplement  to  the  Code,  1913,  declaring  that 
"every  negotiable  instrument  is  deemed  prima  facie  to  have 
been  issued  for  a  valuable  consideration,  and  every  per- 
son whose  signature  appears  thereon  to  have  become  a  par- 
ty thereto  for  value.''  This  presumption  is  overcome  by  the 
finding  that  the  maker  was  under  the  dominion  of  another, 
and,  in  ascertaining  whether  the  note  was  the  result  of  the 
undue  influence  of  such  other  or  was  the  voluntary  act  of 
the  maker,  such  presumption  is  not  to  be  taken  into  account 
and  the  jury  might  well  have  been  so  advised.  See  /n  re 
Workman's  Estate,  174  Iowa  222.  If  found  to  be  the  vol- 
untary act  of  decedent,  the  note  was  thereupon  presumed 
to  have  been  given  for  a  valuable  consideration,  and  the 
burden  was  then  on  defendants  to  prove  the  contrary. 

II.     Another  question  involved  on  the 

**  NOTES  :^?on-        trial  was  whether  a  promissory  note,  if  ex- 

mo^a^consld-      ecuted  as  a  gift,  should  be  allowed  by  the 

slderntion :  ^  i         j      .    •  .        -^t 

note  of  maker     executors.     Some  early    decisions    m    New 

us  gift. 

York  seem  so  to  hold.     Wright  v,  Wright, 
1  Cowen  (N.  Y.)  598;  Coutant  v.  Schuyler,  1  Paige  (N.  Y.) 
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315.    But  these  were  overruled  by  the  court  of  appeals  in 
Harris  v,  Clark,  3  N.  Y.  93,  which  was  subsequently  ap- 
proved in  Whitaker  v.  Whitaker,  52  N.  Y.  368  (11  Am.  R. 
711) .    In  Tate  v.  Hilhert,  2  Vesey  Jr.  Ill,  a  desire  that  the 
law  might  be   so   construed   was   expressed  by  the  Chan- 
cellor (Lord  Loughborough).     Seton  v.  Seton,  2  Bro.  Ch. 
476,  does  not  decide  the  point.     In-  Dawson  v.  Kearton,  3 
Smale  &  G.  186,  decedent  gave  a  note  to  one  Welch  for  the 
benefit  of  a  friend's  child  named  Bull,  and  had  paid  in- 
terest   thereon,    as    had    the    executor;    and    the    court 
seems  to    have  upheld    the    allowance    of    the    claim,    on 
the    theory    that    the    execution    of    the    renewal     note 
was  based  on  a  sufficient  consideration,  i.  e.,  the  surrender 
of  the  note  renewed.    The  numerous  English  decisions  de- 
ciding that  the  note  of  a  donor  made  to  the  donee  as  a  gift 
cannot  be  enforced  by  the  latter  against  the  estate  of  the 
former,  will  be  found  in  the  briefs  preceding  the  opinion. 
See  also  Oosling  v.  Oosling,  3  Drew  335,  and  HolUday  v. 
Atkinson,  5  Bam.  &  Cress.  501.    Practically  all  the  author- 
ities construe  such  a  note  to  be  merely  a  promise  to  make  a 
gift,  and  declare  that  such  promise  is  revoked  by  the  prom- 
isor's death,  whether  the  proposed  gift  be  inter  vivos  or 
eoiwa  mortis.    Parish  v.  Stone,  14  Pick.  (Mass.)  198;  Har- 
ris V,  Clark,  3  N.  Y.  93;  Blanchard  r.  Williamson,  70  111. 
647,  652;  Smith  v.  Administrators  of  Smith,  30  N.  J.  Eq. 
564 ;  Starr  v.  Starr,  9  Ohio  St.  74 ;  Smith  v.  Kittridge,  21 
Vt  238;  HoUey  v.  Adams,  16  Vt.  206  (42  Am.  D.  508) ;  Flint 
V.  Pattee,  33  N.  H.  520  (66  Am.  D.  742) ;  Hall  v.  Howard's 
Admrs.,  (S.  C.)  33  Am.  D.  115;  In  re  Kern's  Estate,  171  Pa. 
8t.  55   (33  Atl.  129) ;  Shugart  v,  Shugart,  111  Tenn.  179 
(102  Am.  St.  777) ;  Broxon  v.  Moore,  40  Tenn.  671 ;  Raymond 
V.  Sellick,  10  Conn.  479 ;  Richardson  v.  Richardson,  148  111. 
563  (26  L.  B.  A.  305  and  cases  collected  in  note).    See  also 
collection  nf  decisions  in  note  to  Foxworthy,  Administra- 
trix, V.  Adams,  (Ky.)  27  L.  R.  A.  (N.  S.)  308;  20  Cyc.  1214; 
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1  Daniel  on  Neg.  Inst.  (Cth  E<1.)  Sec.  180;  Thornton  on 
(lifts,  Section  302  et  seq.  The  ground  of  these  deeisious  ia 
well  stilted  in  Harris  r.  Clark,  3  N.  Y.  93: 

**Gifts,  however,  are  valid  without  connideration  or  ac- 
tual value  paid  in  return.  But  there  must  be  delivery  of 
possession.  The  contract  must  have  been  executed.  The 
thing  given  must  be  put  into  the  hands  of  the  donee  or 
l)laced  within  his  power  by  delivery  of  the  means  of  obtain- 
ing it.  The  gift  of  the  maker's  own  note  is  the  delivery  of 
a  j)ro"mise  only,  and  not  of  the  thing  promised,  and  the  gift 
therefore  fails.  Without  delivery,  the  transaction  is  not 
valid  as  an  executed  gift;  and  without  consideration  it  is 
not  valid  as  a  contract  to  be  executed." 

The  subject  was  fully  c<msidered  by  Chief  Justice  Shaw 
in  Parish  v.  StonCf  U  Pick.  (Mass.)  198: 

"It  has  therefore  been  the  established  rule  of  law,  that, 
in  a  suit  upon  a  promissory  note,  against  the  promisor  by 
the  promisee,  or  by  an  indorsee,  x^ithout  value  given,  or  tak- 
ing the  note  under  such  circumstances  as  to  enable  him  to 
stand  only  upon  the  rights  of  the  promisee,  it  is  competent 
for  the  promisor  to  sliow  by  way  of  defence,  that  the  jirom- 
ise  was  gratuitous,  and  was  made  without  any  legal  cou- 
sideration.  ♦  ♦  ♦  Such  being  the  clear  rnle  of  law^,  it  fol- 
lows that  a  contract  to  pay  money,  founded  upon  no  other 
consideration  than  that  of  equalissing  the  distribution  of  one's 
estate,  after  his  decease,  is  merely  gratuitous;  it  is  nudum 
pactum^  given  upon  no  sufficient  legal  consideration,  and 
therefore  cannot  support  an  action  or  found  a  legal  claiis. 
The  rule  being  clear  and  well  settled  by  authorities,  it  ia 
not  necessary  to  support  it  b}-  a  reference  to  the  principle 
upon  which  it  is  founded.  But  as  it  appears  sometimes  to 
oi>erate  harshly  and  to  defeat  the  intentions  of  those  who 
have  a  right  to  dispo.se  of  property  as  they  please,  it  may 
afford  some  satisfaction  to  consider  the  importance  of  mak- 
ing and  preserving  a  broad  distinction  between  the  claims  of 
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legatees  and  others,  who  rest  their  claims  npoa  the  bounty 
of  the  testator,  and  creditors  who  have  demands  upon  his 
justice,  which  are  in  their  nature  paramount.  The  law  in  a 
variety  of  ways^  and  ui)on  the  most  satisfactory  grounds, 
secures  to  creditors  a  preference.  Indeed,  a  holder  of  prop- 
erty, dying,  can  hardly  be  said  to  be  the  owner,  beyond  the 
balance  which  will  remain  after  satisfying  the  demands  of 
ci-editors.  But  if  the  holder  of  a  gratuitous  note  can  set 
it  up  as  a  legal  claim,  it  would  be  extremely  difficult  to  ap- 
ply the  rules  of  the  law  to  his  case,  which  are  made  for  the 
purpose  of  preserving  the  distinction  between  volunteers 
and  creditors.  He  would  claim  as  a  creditor,  upon  his  con- 
tract ;  and  if  such  a  promise  is  allowed  to  have  the  character 
and  effect  of  a  contract,  it  is  difficult  to  perceive  upon  what 
ground  such  a  promisee  could  be  prevented  from  recovering, 
either  at  law  or  before  commissioners  of  insolvencv,  and 
coming  in  upon  an  equal  footing  with  other  creditors.  And 
as  to  the  circumstance  that,  in  a  particular  case,  the  intent 
of  the  owner  of  property  may  be  defeated,  it  seems  to  be  a 
l^erfect  answer  that  an  owner  of  property  has  only  to  put 
his  intent  in  the  form  of  a  bequest,  and  it  will  be  carried 
into  effect,  as  far  as  it  can  be,c(msisteutly  with  the  para- 
mount claims  of  creditors  and  others,  founding  their  claims 
upon  legal  contracts.  To  permit  a  bequest  or  voluntary 
gift  to  be  made  in  the  form  of  a  binding  and  obligatory  con- 
tract conferring  as  they  do,  very  different  rights,  and  call- 
ing for  different  remedies,  will  seldom  be  resorted  to  for  any 
useful  or  proper  purpose,  and  would  tend  to  a  confusion  and 
uncertainty  of  rights,  extremely  inconvenient  in  practice." 
And  later  on,  with  reference  to  donatio  catisa  mortis: 
"We  think  the  donor's  own  promissory  note  payable 
to  the  donee,  could  not  be  the  subject  of  such  a  donation. 
It  was  not  an  existing  available  promissory  note  to  any- 
one; it  was  not  a  chose  in  action.  We  have  already  seen 
that  it  was  not  a  binding  contract  by  the  promisor  to  the 
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promisee;  and  if  it  were,  it  would  be  open  to  another  ob- 
jection as  a  doitatio  causa  mortis,  namely,  that  it  would 
not  be  revocable  by  the  donor.  It  was  simply  a  promise 
to  pay  money,  and  as  such  and  as  a  gift  of  a  sum  of  money, 
it  wants  the  essential  requisite  of  an  actual  delivery." 

The  note  executed  by  decedent,  if  gratuitous,  was  a 
mere  promise  to  give  money  at  a  future  time.  He  might, 
if  living^,  have  defended  on  the  ground  that  it  was  without 
consideration,  and  since  he  is  dead,  his  representatives  may 
interpose  the  same  defense.  He  did  not  deliver  the  money 
promised  before  death,  and,  as  there  was  no  actual  delivery 
of  gift,  if  such  it  was,  before  his  death,  the  note,  if  gratuit- 
ous, cannot  be  enforced.  In  so  far  as  anything  said  in  Har 
man  v,  Harman,  167  Iowa  106,  is  in  conflict  herewith,  that 
case  must  be  regarded  as  overruled. 

III.     The  court  rightly  ruled  that  the 
B.  Contracts:        mere  fact  that  decedent  felt  under  oblica- 

consideratloD :  ** 

8?deration?  ^^^°  *^  P^^  claimant,  owing  to  a  supposed 

inadequacy  of  the  compensation  previously 
paid  in  pursuance  of  an  agreement,  would  furnish  no  ccm- 
sidei*ati(m  for  a  note.  At  most,  this  was  but  a  moral  obli- 
gati(m,  and,  as  such,  was  not  a  sul!icient  consideration, 
fc^uch  has  been  the  holding  of  this  court  since  Nightingale  v. 
Barney,  4  G.  Greene  106,  where  Greene,  J.,  speaking  for 
the  court  said: 

^'As  the  doctrine  now  prevails,  something  more  than  a 
mere  moral  obligation  is  necessary  to  create  a  good  founda- 
tion for  an  action  between  the  parties  thereto.  There  must  be 
a  consideration  esteemed  valuable  at  law,  before  an  express 
promise  can  create  or  revive  a  legal  liability.    In  Story  on 

« 

Promissory  Notes,  Sec.  185,  we  are  expressly  informed  that 
'a  mere  moral  obligation,  although  coupled  with  an  express 
promise,  is  not  a  sufficient  consideration  to  support  a  note 
between  the  same  parties."' 
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This  doctrine  was  recoguized  as  late  as  Daily  v.  Min- 
nick,  117  Iowa  563,  where  we  said,  speaking  through  Deem- 
ep,  J. : 

'^It  is  quite  generally  held  that  a  mere  moral  obliga- 
tion is  not  sufticient  consideration  to  support  a  subsequent 
promise." 

Some  of  the  early  English  cases  lend  support  to  the 
proposition  that  a  moral  obligation  is  sufficient  support  for 
an  express  promise.  See  Atkins  v.  Hilly  1  Cowp.  284 ;  Atkins 
V.  Banioell,  2  East  505.  This  view  seems  to  have  been  first 
challenged  and  overthrown  in  a  note  to  Wennall  v.  Adney, 
3  Bos.  &  P.  247,  252,  where  many  decisions  are  reviewed, 
and  the  doctrine  laid  down,  generally  followed  since,  that: 

''An  express  promise,  therefore,  as  it  should  seem,  can 
only  revive  a  precedent  good  consideration,  which  might 
have  been  enforced  at  law  through  the  medium  of  an  implied 
promise,  had  it  not  been  suspended  by  some  positive  rule  of 
law,  but  can  give  no  original  right  of  action  if  the  obligation 
on  which  it  is  founded  never  could  have  been  enforced  at 
law,  though  not  barred  by  any  legal  maxim  or  statute  pro- 
vision." 

In  Kenan  v.  Holloway,  16  Ala.  53  (50  Am.  D.  162),  the 
court  observed  that  the  law  cannot  undertake  to  enforce 
every  promise  which  a  man  of  honor  and  dignity  would  feel 
himself  bound  to  perform ;  and,  in  Cook  v.  Bradley,  7  Conn. 
57  (18  Am.  D.  79),  doubt  is  expressed  whether  any  case  is 
to  be  found  in  the  books  where  a  moral  obligation  alone  was 
held  sufficient  consideration  for  an  express  promise.  See 
also,  as  holding  a  moral  obligation  only  an  insufficient  con- 
sideration, Schnell  v,  Nell,  17  Ind.  29  (79  Am.  D.  453), 
Farnham  v.  O'Brien,  22  Me.  475,  Mills  v,  Wyman,  3  Pick. 
(Mass.)  207,  where  it  is  said  there  must  be  some  pre-exist- 
ing obligation  which  has  become  inoperative  by  positive 
law,  to  form  an  effective  promise.  Hendricks  v.  Robinson, 
56  Miss.  694  (31  Am.  B.  382) ;  Shepard  v.  Rhodes,  7  R.  I.  470 
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(84  Am.  D.  573)  ;  Linz  v.  Schiwk,  106  Md.  220  (11  L.  R.  A. 
[N.  S.]  789,  124  Am.  St.  481,  14  A.  &  E.  Ann.  Cas.  495). 

Without  further  citation,  it  is  enough  to  saA'  that  this 
is  now  the  doctrine  obtaining  in  England  and  nearly  all 
the  courts  of  this  country,  though  occasionally  criticised, 
as  in  Ferguson  v.  Harris,  39  S.  C.  323  (17  S.  E.  782).  This 
doctrine  was  applied  in  Allen  r.  Bryson,  67  Iowa  591,  in 
holding  that  services  gratuitously  rendered  will  not  support 
a  promise  to  pay  therefor.  The  same  rule  prevailed  where 
a  father  promised  to  pay  for  the  services  of  a  daughter,  who 
had  attained  majority,  previously  rendered  as  member  of 
his  family.  See  also  Chadwiek  v.  Devoid,  69  Iowa  637; 
Van  Sandt  v.  Cramer,  60  Iowa  424.  Nor  is  a  subsequent 
promise  to  do  something  not  required  by  a  previous  con- 
tract, without  a  new  consideration,  binding. 
^'  consldenuion :  Handrahan  v.  0' Began,  45  Iowa  298.  The 
orRervic?sT  doing  of  that  which  a  party  is  already  un- 
iM»prc-».nt  sat-     der  contractual  obligation  to  do,  will   not 

isfactioD   only. 

support  a  further  promise  to  pay  an  addi- 
tional price.  Ayres  v.  Chicago,  R.  /.  d  P.  R,  Co.,  52  Iowa 
478;  RuuJx'lc  r.  Kettering,  127  Towa  6.  In  ^Stilk  v,  Mprhk, 
2  Campb.  317,  Lord  Ellen bm*ough  held  that  an  agreement  to 
pay  seamen  extra  for  what  they  were  bound  by  their  arti- 
cles to  do  was  void;  and  a  like  ruling  was  made  in  Bart- 
left  r.  Wyman,  14  Johns.  (N.  Y.)  260,  where  a  master 
agreed  to  give  more  wages  if  the  seamen  would  not  abandon 
the  ship.  In  Davis  &  Co.  v.  Morgan,  (Ga.)  61  L.  R.  A.  148, 
defendant  had  engaged  to  work  for  plaintiff  a  year  at  $40 
per  month.  Some  time  after  he  had  begun  work,  he  was 
offered  f  65  per  month  by  a  company  in  Florida,  and  claimed 
that,  on  advising  his  employer  of  this,  he  wat?  promised  f  10 
per  month  additional  compensation.  This  promise  was  held 
to  have  been  without  consideration.  The  cases  are  collected 
in  1  Elliott  on  Contracts,  Sec.  211  et  seq.  The  principle 
controlling  these  cases  necessarily  leads  to  the  conchision 
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that,  after  a  contract  is  fully  performed  by  the  parties,  a 
promise  to  pay  an  additional  sum  cannot  be  enforced.  See 
Trimhle  v.  Rudy,  (Ky.)  53  L.  R.  A.  353,  Muir  v.  Kane, 
(Wash.)  26  L.  R.  A.  (N.  S.)  519. 

In  Bentley  v.  Laml,  112  Pa.  St.  480  (56  Am.  R.  330), 
there  was  no  showing  that  the  compensation  had  been  in 
full  for  services  rendered,  and  therefore  the  promise  to  pay 
an  additional  amount  could  not  be  said  to  have  been  with- 
out consideration.  See  Appeal  of  Clark,  (Conn.)  19  Atl. 
332,  In  Barthe  v.  Succession  of  Lacroix,  29  La.  Ann.  326 
(29  Am.  R.  330),  however,  the  claimant  had  worked  for  de- 
cedent for  low  wages,  which  had  been  paid,  and  a  note  to 
make  up  what  the  maker  deemed  the  inadequacy  was  held  to 
be  with  consideration,  the  court  saying : 

"The  conclusion  we  have  reached  is  that  the  deceased, 
Lacroiz,  being  without  family,  and  believing  that  plaintiff 
had  served  him  long  and  faithfully  at  very  small  wages,  felt 
that  he  was  under  a  moral  obligation  to  remunerate  him  be- 
yond his  wages,  and  executed  this  fivelmndred-dollar  note 
for  that  purpose.  In  one  sense  it  was  a  gratuity;  i.  e.,  he 
was  under  no  legal  obligation  to  do  so.  In  another  sense 
it  was  the  fulfillment  of  a  natural  obligation.  We  think 
that  there  was  a  good  and  Falid  consideration  for  the  note." 

In  other  words,  the  court  declared  the  moral  obligation 
a  sufficient  consideration.  To  that,  as  seen,  we  could  not 
subscribe  without  repudiating  former  decisions.  Anything 
less  than  a  legal  obligation,  as  defined  in  Wennall  v,  Adncy, 
supra,  cannot  be  regarded  as  a  sufficient  consideration.  In 
the  ease  at  bar,  the  evidence  tended  to  show  that  claimant 
engaged  to  render  services  required  of  her  for  the  compen- 
sation actually  paid,  for  which  she  receipted  in  full.  A 
promise  to  pay  an  additional  sum,  therefore,  was  as  much 
without  consideration  as  the  agreement  to  pay  more  than 
the  contract  price,  in  Ayres  v,  Chicago,  R,  I,  &  P.  R.  Co.,  su- 
pra.   That  her  compensation  may  have  been  inadequate  can 

Vol.  179   la.— 87 


578  Meginnes  v.  McriiESNEY.  [170  Iowa 

make  no  difference.  Surely  she  could  not  have  ostabllsbed 
a  claim  for  the  amount  of  the  inadequacy  agaiujst  the  ee^ 
tate.  If  so,  and  the  court  so  held  in  Voorheee  r.  Comf)9,  33 
N.  J.  L.  494,  it  would  not  furnish  a  legal  considepatiqn  for  a 
promissory  note  given  therefor.  Any  agreement  to  p*y  for 
services  already  rendered  and  fully  paid  for,  is  >¥ittQrIy  with- 
out consideration. 

IV.    From     the     circumstances     that 

^"  ^Enx^T^^r-     claimant  entered   into   a   writt€n   contract 

pin4tion  f^™      specifying  the  precise  sum  she  should  be  paid 

n^cMpt*:  pre-       monthly  until  May,  190^,  and  receipted  for 

such  sum  as  salary  in  full  each  month  up  to 
the  time  of  decedent^s  death,  and  for  the  last  nK)ntti  there- 
after, a  strong  inference  arose  that  she  had  received  all  that 
was  owing  her;  but  such  inference  is  not  conclusive.  Not- 
withstanding this,  it  was  open  to  her  to  show  that  she  was 
induced  to  continue  in  his  employment  on  a  mutual  under- 
standing that  these  payments  were  present  satisfaction  for 
such  wages  as  she  was  to  receive  in  money,  and  that  he 
would  later  on  make  up  and  pay  in  some  manner  for  the 
difference  between  what  he  was  giving  her  and  the  real 
value  of  her  services  rendered  subsequent  to  suck  nnder- 
standing.  Of  course,  until  there  was  such  an  understand- 
ing, if  ever  there  w^s,  there  could  be  no  valid  claim  agiainst 
the  estate.  Services  rendered  subsequent  to  such  an  under- 
standing and  in  pursuance  thereof  would  constitute  a  val- 
uable consideration  for  a  promise  to  pay  her,  such  as  con- 
tained in  the  note  given  her.  The  evidence  was  such  as  to 
carry  this  issue  to  the  jury.  There  was  evidence  tending 
to  show  that  the  note  was  made  as  a  gift,  and. other  evi- 
dence tending  to  prove  that  it  was  executed  for  a  valuable 
consideration.  It  appeared  that  decedent  paid  diaimant 
wages  at  the  rate  of  |50  and  expenses  per  month  up  to 
the  time  of  his  death.  In  November,  1908,  a  written  con- 
tract was  entered  into,  reciting  her  employment  up  to  May 
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1,  1909.  Though  this  does  not  appear  to  have  been  ex- 
tended in  writing,  or  another  written  agreement  to  have 
been  executed,  she  did  receipt  payment  for  salary  in  full 
to  decedent  each  month.  But  he  said  to  several  witnesses, 
shortly  before  his  death,  that  he  had  not  been  paying  her 
enough  and  that  he  would  make  the  matter  right  by  paying 
her  more.  Thu«  Dr.  Hitt,  his  attending  physician,  testi- 
fied that  decedent,  in  talking  about  additional  help,  said 
'*he  didn't  feel  he  had  paid  her  suflacient ;"  that  he  intended 
to  ''make  that  right  by  giving  her  a  note;"  that  he  "(Jid  not 
feel  he  had  paid  Cora  what  was  due  her  for  all  her  atten- 
tion to  him." 

Furst,  who  visited  him  fre^Juently,  but  not  as  a  physi- 
cian, i^ben  told  by  him  what  he  was  paying  claimant,  sug- 
gested that  it  was  not  enough,  and  he  responded  that  '4ie 
knew  it  wasn't,  and  was  going  to  provide  for  her  in  another 
way."  * 

Mills  testified  that,  in  response  to  the  statement  by  him 
that  if  he  kept  her  up  all  night  he  ought  to  pay  double 
wages,  he  said:  ^*I  realize  that  Cora  is  not  receiving  as 
much  as  she  ought  to,"  and  that  this  had  been  so  for  some 
time;  and  added,  "I  have  fixed  that  now  so  that  she  will  be 
properly  paid  in  the  near  future;"  and  explained  that  he 
had  BO  ready  money,  but  had  property  in  the  east,  which 
be  expected  to  turn  into  ca«sb;  and  that,  in  the  meantime, 
he  had  given  claimant  a  note  of  |5,00Q,  which  he  intended 
to  pay  as  soon  as  lie  could  turn  some  of  his  property  into 
ca«h ;  and  that  the  HOte  had  been  given  probably  two  weeks 
prior  to  that  time.  This  is  said  to  have  occurred  July  3d 
IHrior  to  his  death. 

Elizabeth  Bpurgeon  testified  to  having  a  conversation 
with  him^  in  which  he  proposed  building  claimant  a  house, 
Baying  that  ''he  did  not  pay  her  enough  money,"  and  that 
they  would  live  in  the  house  and  when  he  wajs  gone  she 
would  have  it  for  a  home,  to  pay  her  for  lack  of  wages;  and 
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explained  that  he  had  not  paid  hep  because  of  being  short 
of  money;  that  "he  often  told  her  that  he  felt  as  though  he 
had  not  been  paying  her  enough  compensation,  and  that  he 
felt  it  his  duty  to  compensate  her  more,  that  he  expected 
to  give  her  something  in  the  future."  To  Burns,  he  related 
what  she  had  done  for  him,  and  remarked  that  he  expected 
"to  recompense  her  for  her  services,  *  *  *  to  do  the  right 
thing  by  her."  Mickle  swore  that  he  entered  the  sitting  room 
of  defendant,  the  day  the  note  was  executed ;  that  the  wind 
had  blown  all  the  papers  to  the  floor,  one  of  which  was  the 
note  in  suit;  and  that,  when  he  handed  it  to  decedent,  the 
latter  remarked  that  it  was  to  claimant,  saying  that  she 
had  been  a  good  servant  to  him,  that  the  note  of  $5,000 
was  for  the  work  she  had  done  for  him,  and  that  he  was 
going  to  sell  one  of  his  buildings  to  pay  it. 

From  the  circumstances  that  claimant  entered  into  a 
written  contract  specifying  the  precise  sum  she  should  be 
paid  monthly  until  May,  1909,  and  receipted  for  such  sum  as 
salary  in  full  each  month  up  to  the  time  of  decedent's  death, 
and  for  the  last  month  thereafter,  a  strong  inference  arose 
that  she  had  received  all  that  was  owing  her,  but  such 
inference,  as  said,  is  not  conclusive.  Notwithstanding  this, 
it  was  open  to  her  to  show  that  she  was  induced  to  con- 
tinue in  his  employment  on  a  mutual  understanding  that 
these  payments  were  present  satisfaction  for  such  wages 
as  she  was  to  receive  in  money,  and  that  he  would,  later 
on,  make  up  and  pay  in  some  manner  for  the  difference  be- 
tween what  he  was  giving  her  and  the  real  value  of  her 
services  rendered  subsequent  to  such  understanding.  Of 
course,  until  there  was  such  an  understanding,  if  any  there 
was,  she  had  no  claim  against  the  estate.  Services  rendered 
subsequent  to  such  an  understanding,  and  in  pursuance 
thereof,  would  constitute  a  valuable  consideration  for  a 
promise  to  pay  her,  such  as  contained  in  the  note  given 
her.    It  was  for  the  jury  to  say  whether  the  note  was  made 
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as  a  gift,  OP  in  compensation  for  services  rendered  in  pur- 
suance of  an  understanding  that  she  should  be  paid  in 
addition  to  her  monthly  stipend. 

V.  Koser,  one  of  the  attorneys  for 
claimant,  received  the  note  for  collection 
shortly  after  decedent's  death.  On  the  11th 
of  November,  1913,  he  addressed  a  letter  to 
the  executor,  saying,  in  substance,  that  he 

was  enclosing  a  copy  of  an  affidavit  of  one  Frontman,  and 
that  claimant  said  she  could  procure  a  number  of  them 
proving  the  note  to  be  genuine,  and  "that  it  was  the  inten- 
tion of  your  father  to  make  her  a  gift  of  this  money."  He 
urged  settlement.  The  affidavit  of  Frontman  was  that  de- 
cedent had  told  him  that  he  had  made  a  note  to  her  for 
15,000,  and  that  she  should  have  thig  money  for  a  Christ- 
mas gift.  This  letter  was  excluded  from  evidence,  on  the 
objection  that  it  was  incompetent,  immaterial  and  irrel- 
evant, and  not  binding  on  claimant  or  in  any  manner  affect- 
ing her  right  to  recover.  The  ruling  was  erroneous.  Mc 
Rea  V.  Insurance  Bank  of  Columbus,  16  Ala.  755;  ^tinen- 
rille  d  B.  F^tonc  Co.  v.  White ^  r>5  N.  Y.  Supp.  609;  TrrdireH 
r.  Doncourty  45  N.  Y.  Supp.  04() ;  Blessing  v.  Dodds,  53  Tnd. 
95;  Holt  V.  Squire,  1  R.  &  M.  2S2;  1  Elliott  on  Evidence, 
Section  256.  The  attorney,  in  writing  the  letter  and  enclos- 
ing the  affidavit,  was  acting  within  the  scope  of  his  em- 
ployment, and  his  statements  therein  were  admissible  in 
evidence.  Loomis  v.  Neio  York,  N.  H,  &  H.  R.  Co,,  150 
Mass.  39  (34  N.  E.  82). 

VI.  Copeland,  who  married  decedent's 
daughter,  visited  him  in  Los  Angeles,  Cali- 
fornia, and  testified  that,  while  thei'e,  he 
saw  a  paper  bearing  claimant's  signature, 
and  that  he  made  a  memorandum  of  its  con- 
tents, but  did  not  have  the  paper.  The  administrator  with 
the  will  annexed  had  testified  that  he  had  searched  through 
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nil  the  papers  of  the  estate  therefor,  and  had  been  unable 
to  find  it.  Secondary  evidence  was  excluded.  This,  we  think, 
laid  the  foundation  for  the  introduction  of  secondary  evi- 
dence.  Appellee  argues  that  Coi>eland  did  not  designate  at 
what  part  of  Los  Angeles  he  saw  the  paper,  but  the  evidence 
disclosed  that  it  was  where  he  visited  decedent,  and  this  was 
sufficiently  definite.  Again,  it  is  suggested  that  the  paper 
should  have  been  demanded  of  claimant.  A  sufficient  an- 
swer is  that  it  was  not  a  paper  to  which  she  was  entitled, 
and  the  showing  is  sufficient  if  places  where  it  would  be 
likely  to  be  are  searched.  The  ruling  excluding  secondary 
evidence  of  its  contents  was  erroneous. 

In  view  of  another  ti*ial,  it  should  be  added  that  the 
seventh  instruction  may  well  be  more  explicit  as  to  the 
showing  of  good  faith,  and  fair  dealing  exacted  from  the 
claimant  if  her  relation  be  found  to  have  been  fiduciary. 
Also,  it  may  be  well  to  explain  to  the  jury  that  the  receipts 
indicated  on  their  face  that  claimant  bad  been  fully  paid 
all  wages  owing  her ;  and  that,  if  she  claimed  otherwise,  the 
burden  was  on  her  to  show  that  she  rendered  services  in 
pursuance  of  some  understanding  that  she  was  to  be  paid 
a  sum  additional  thereto.  The  tenth  instruction  might 
well  be  made  more  explicit  by  telling  the  jury  that,  if  there 
was  an  understanding  that  she  should  be  paid  a  sum  in  ad- 
dition to  the  monthly  wage,  and  the  note  was  executed  to 
pay  for  services  rendered  in  pui'suance  thereof  and  there- 
after to  be  rendered,  this  would  be  a  sufficient  consideration, 
even  though  he  may  have  been  mindful  of  past  inadequacy 
of  compensation  in  fixing  the  amount.  Because  of  the  errors 
pointed  out,  the  judgment  is — Rev<^rscd. 

Gaynor^  C.  J.,  Evans  and  Salingwr^  J  J.,  concur. 

Weaver,  J. — •!  concur  in  the  result  announced  in  the 
foregoing  opinion,  but  cannot  agree  to  the  correctness  of 
the  discussion  there  indulged  in  upon  the  general  subject 
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of  whether  the  making  and  delivering  of  a  promissory  note 
by  way  of  gift  to  the  payee  constitutes  foundation  for  a 
valid  claim  against  the  maker's  estate.  I  also  dissent  from 
the  sweeping  conclusion  that  a  moral  obligation  alone  is 
in  no  case  a  sufficient  consideration  for  a  contract. 


Wm.  J.  Monroe^  Appellee,  v.  Ida  Servis  et  al.,  Appellants. 

8PBCIFI0  PERFOSBiANOE:     Evlilence — S«flciency.     Evidence  re- 

1  viewed,  and  held  sufficient  to  Justify  a  decree  of  specific  per- 
formance. 

DESCENT  AND  DISTRIBUTION:     Surviving  Spouse — Absence  of 

2  Issue — One-sixth  Interest  Subject  to  Intestate's  Contracts.  The 
one-sixth  interest,  over  and  abQve  the  distributive  one  third, 
which,  in  the  absence  of  issue,  a  surviving  spouse  takes  in  the 
estate  of  an  intestate,  is  subject  to  the  contracts  of  such  intes- 
tate.   Sec.  3379,  Code,  1897. 

Appeal  from   Hmnlton  District   Court. — R.   M.   Wright, 

Judge. 

Monday,  March  12,  1917. 

Action  against  the  administrator  and  widow  for  speci- 
6c  performance  of  a  contract  of  the  decedent  to  convey  to 
the  plaintiff  certain  real  estate.  There  was  a  decree  for  the 
plaintiff,  and  the  defendant  appeals. — Modified  and  Af- 
firmed. 

Wesley  Martin,  for  appellants. 

G.  D.  Thompson,  for  appellee. 

Evans.  J. — ^The  plaintiff  and  the  dece- 
d?nce^-^^ui*^"  dent,  J.  H.  Scrvis,  were  at  one  time  the 
dency.  owners  in  common  of  a  certain  property  in 

Webster  City.  They  purchased  the  flame  together  in  the 
year  1909,  and  the  plaintiff  claims  that  in  1910  he  bought 
out  the  decedent  and  paid  him  the  purchase  money  there- 
for. The  plaintiff  immediately  went  into  the  exclusive 
possession  of  the  property,  but  the  making  of  a  deed  by 
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the  decedent  was  neglected.  The  decedent  died  in  1913, 
leaving  no  issue,  and  leaving  his  widow  and  mother  as  heirs 
at  Jaw.  The  trial  court  found  in  favor  of  the  plaintiff,  and 
ordered  sx>eciflc  performance. 

It  is  urged  by  appellant  that  the  evidence  was  wholly 
insufficient  to  justify  a  finding  of  the  contract.     The  evi- 
dence of  plaintiff  himself  as  a  witness  was  received  subject 
to  objection  under  Section  4G04,  Code,  1897,  and  must,  of 
course,  be  disregarded  so  far  as  it  relates  to  the  personal 
transaction  between  him  and  the  decedent.    The  other  evi- 
dence in  the  case  is  quite  satisfactory,  and  leaves  no  doubt 
in  our  miuds  of  the  correctness  of  the  finding  of  the  trial 
court.     The  purchase  pri<;e  agreed  on  was  |300,  made   in 
two  payments  of  |150  each,  about  a  month  af)art.    The  par- 
ties were  close  friends.    The  price  agreed  on  was  approxi- 
mately the  actual  cost  to  the  decedent  of  his  interest  in  the 
property.    That  is  to  say,  the  parties  purchased  the  property, 
about  a  year  prior,  for  $400,  and  expended  about  |200  in 
improvements  thereon.     One  I^erggren,  a  mutual  friend  of 
both,  was  present  when  the  first  payment  by  the  plaintiff 
was  made,  and  he  learned  from  both  of  them  that  the  plain- 
tifi'  was  purchasing  the  interest  of  the  decedent.    Berggren's 
check  for  f  100  formed  a  part  of  the  first  payment  of  $150, 
Berggren  being  at  the  time  indebted  to  the  plaintiff  for  that 
amount.     Payment  was  requested  by  plaintiff  at  that  time 
in  order  to  enable  him  to  make  the  purchase  from  the  dece- 
dent.   The  property  was  in  the  possession  of  tenants.    Pre- 
vious to  the  time  of  the  alleged  sale,  the  decedent,  who  was 
a  business  man  in  town,  attended  wholly  to  the  collection 
of  the  rents,  the  plaintiff  not  being  a  resident  of  the  town, 
but  residing  upon  a  farm  some  miles  away.     After  this 
transaction,  the  decedent  notified  the  tenants  to  pay  the 
rents  thereafter  to  the  plaintiff,  and  stated  to  them  that  he 
had  sold  the  property  to  the  plaintiff.    The  plaintiff  there- 
after collected  the  rents  exclusively  and  made  considerable 
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permaBcnt  improvements  at  his  own  expense.    The  tenants, 
husband  and  wife,  were  witnesses. 

The  widow  admits  that  |300  waa  received,  in  two  pay- 
ments as  claimed  by  the  plaintiff,  but  she  contends  that  it 
was  by  way  of  loan.  Rhe  had  no  personal  knowledge,  how- 
ever, on  the  subject,  other  than  that  she  knew  that  her 
husband  had  received  the  money;  nor  was  there  any  com- 
petent evidence  offered  by  her  in  support  of  the  theory  of 
loan.  We  think,  therefore, .  that  the  evidence  as  a  w^hole 
leaves  no  fair  room  for  doubt  as  to  the  fact  of  the  purchase. 

The  only  difficulty  w^e  see  in  the  cane 

"  DisT^BUTrnJ:     arises  at  a  point  to  which  attention  does 

JpouiV"^ab-         not  appear  to  have  be'en  directed  in  the  trial 

genre  of  Ihpuo  :  ,        ,,,  i.    •!.  m       •         i       i 

tine-aixth  intrr-    court,  although  it  was  necessaruy  involved 
£te«tate'«    °     in  the  issue  made  by  a  general  deniiil.    The 

contracts. 

wife  of  Servis,  now  his  widow,  was  not  a 
party  to  the  contract,  nor,  so  far  as  appears  from  this 
record,  has  she  done  anything  to  estop  herself  from  claim- 
ing her  distributive  share  as  widow.  As  to  such  distribu- 
tive share,  the  contract  is  not  en  forcible  against  her.  The 
decree  as  entered  was  sweeping  and  complete,  and  ignored 
the  rights  of  the  widow  in  this  respect.  The  plaintiff  was 
clearly  entitled  to  the  decree  as  to  the  undivided  two  thirds 
of  the  undivided  one  half  owned  by  the  decedent.  The 
widow  is  entitled  to  claim  a  one-third  interest  in  said  one 
half. 

Her  counsel  contends  for  her  that  she  is  entitled  to 
hold  one  half  of  the  property,  because  the  decedent  left  no 
issue.  It  appears  also  that  the  mother  of  the  decedent,  as 
the  only  other  heir,  recognized  plaintiff's  contract  and  con- 
veyed to  him  all  her  apparent  interest  as  such  heir.  It  is 
argued,  therefore,  for  the  appellant,  that  the  plaintiff  is  en- 
titled to  no  further  relief,  and  that  his  potilion  should  be 
dismissed  on  that  ground,  if  on  no  oilier.  The  one-half  inter- 
est awarded  under  the  statute  to  the  widow  in  the  absence 
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of  issue  is  intended  to  include  her  one-third  distributive 
share.  Her  legal  distributive  share,  however,  remains  one 
third,  as  before.  The  additional  one  sixth  which  she  takes 
under  the  provisions  of  Section  3379,  Code,  1897,  she  takes 
as  an  heir,  and  not  otherwise.  If  the  decedent  had  died 
testate,  she  would  take  such  additional  interest  sal>|ect  to 
the  will;  she  takes  it  subject  to  the  debts  of  the  decedent, 
and  likewise  subject  to  his  contracts.  Wild  v.  Toms,  123 
Iowa  747;  8fnith  v.  Zuckmei/cr,  53  Iowa  14;  Linton  v,  Cirts- 
"by,  54  Iowa  478. 

The  fact  that  the  mother  of  decedent  conveyed  to  the 
plaintiff  her  interest  as  heir,  does  not  deprive  him  of  the 
right  to  ask  specific  performance  as  against  the  administra- 
tor. The  interest  of  the  mother  as  an  heir  was  subject  to 
the  contingency  of  debts,  for  the  payment  of  which  the 
property  could  be  subjected  upon  petition  of  the  admin- 
istrator. The  plaintiff  is  entitled  to  the  enforcemenit  of  his 
contract,  even  as  against  the  creditors  of  the  estate.  We 
hold,  therefore,  that,  the  plaintiff  is  not  entitled  to  enforce 
his  contract  as  against  the  distributive  share  of  the  widow. 
If  he  had  not  already  paid  the  full  purchase  price,  he  wotild 
be  entitled  to  protection  in  the  way  of  recoupment.  Wheth- 
er he  may  still  protect  himself  by  a  claim  against  the  es- 
tate is  a  question  not  before  us. 

With  the  modification  herein  indicated,  the  decree  will 
in  all  other  respects  be  aflfirmed.  Costs  in  this  court  will 
be  apportioned.  Each  party  will  pay  for  the  printing  of 
his  own  briefs,  and  one  half  of  the  other  costs. — Modified 
and  Affirmed. 

Gaynor^  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Olof  Nelson,  Appellee,  v.  C  F.  Adams  Company,  Appellant. 

EVIDENiCE:     Best  and  Secondary — Noa-original  Entry  Books — Be< 

1    freshing  Memory.    A  non-orlglnal  entry  book,  the  accuracy  of 

which   is  verified,  may  be  used  by  a  witness  to  refresh   hia 


March  19J7] 


Kklson  v.  Adams  Co. 


587 


memory,  and  Is  admissible  in  connection  with  the  testimony 
of  the  witness. 

BVIBBKGE:     Opinion  Evidence — Custom  and  TTsage.     Evidence  re- 

2     viewed,  and  held  wholly  insuificient  to  establish  a  custom  or 

general  usage  among  dealers  in  gpoods  sold  on  the  installment 

plan,  to  empower  their  superintendents  to  employ  livery  service 

at  the  expense  of  such  dealers. 

Appeal  from  Polk   District   Court. — Lawebncb   DeGbaff, 

Judge. 

Monday,  March  12,  1917. 

Action  on  account  for  livery  service  resulted  in  judg- 
ment against  defendant,  from  which  it  appeals. — Reversed. 

C\  H.  Miller,  for  appellant. 

Miller  &  WalUngford,  for  appellee. 

Ladd,  J. — I.  The  defendant  is  a  corporation  engaged 
in  selling  household  goods,  such  as  rugs,  curtains  and  the 
like,  on  the  installment  plan.  Its  principal  place  of  busi- 
ness is  in  Erie,  Pennsylvania,  with  about  30  branches  lo- 
cated in  as  many  states.  One  of  these  was  located  at  Omaha, 
Nebraska,  under  which  an  office  or  store  was  established  at 
I>es-  Moines  with  a  superintendent  in  charge.  j\t  the  time 
in  question,  W.  V.  Amsbaugh  was  such  superintendent,  and, 
about  the  last  week  in  January,  1914,  represented  him- 
self to  plaintiff  as  manager  or  sales  agent  of  defendant, 
and  according  to  the  letter,  said  he  wanted  to  get  some 
horses  for  C.  F.  Adams  Company  and — 

"wanted  to  find  out  my  prices — what  I  was  going  to 
charge  him.  I  told  him  I  gave  different  prices  according 
to  the  horse.  Well,  he  picked  out  a  horse.  Says  T,  ^\11 
right,  you  can  have  that  horse.'  Well,  he  said  now  he  was 
going  to  put  a  wagon  on  later.  But  ^I  am  only  going  to  use 
jnst  one  horse  to  start  with,  but  suppose  I  can  have 
more  horses  when  I  want  them.'  I  said,  'Yes,  I  guess  I 
can  fix  you  out  all  right.^    I  told  him  I  would  furnish  him 
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horses  for  |1  a  day  for  agents.    I  didn't  furnish  more  than 

one  horse  in  January  and  February.     The  first  of  March 

he  brought  over  two  young  fellows.    He  wanted  me  to  rig 

them  up  with  an  outfit,  and  they  worked  part  of  March  and 

up  to  the  latter  ])art  of  April;  then  they  quit    I  furnished 

horses  up  to  the  last  part  of  November,  1914." 

^   „  ,    ^  After  crediting  all  payments,  there  re- 

non-orfginar^  *    maiued  Unpaid  fl68,  and,  as  Amsbaugh  was 

rnfresMng*"       g^De,  recovery  is  sought  from  the  defendant. 

memory.  q^^^  ^^,^  errors  are  assigned:      (1)    That 

Amsbaugh  was  not  authorized*by  defendant  to  hire  horses; 
and  (2)  that  the  evidejiee  was  not  sudi  as  warrants  the 
receipt  of  plaintiff's  book  of  acttount  in  evidence.  These 
may  be  disposed  of  in  inverse  order.  The  plaintiff  testi- 
fied: 

"I  furnished  horses  from  the  first  of  January  up  to 
the  last  part  of  November,  1914.  I  put  down  every  day  in 
a  little  daybook  that  I  had  in  my  pocket,  and  every  month 
I  made  up  a  statement  and  then  put  it  on  the  bigger  book. 
That  little  daybook  is  destroyed.  I  guess,  after  I  put  it 
in  the  big  book,  I  didn't  pay  much  attention  to  the  little 
book;  from  day  to  day,  every  day  I  put  it  down  who  used 
the  horse  and  what  for;  then  I  put  it  in  the  bigger  book, 
or  had  somebody  put  it  in,  because  I  am  a  poor  writer.  Bo 
I  look  it  out  of  the  little  book  and  put  it  in  the  larger  book. 
It  was  not  itemized  in  the  big  book — just  put  in  monthly, 
by  the  month,  so  much  a  month,  totaled  up  and  the  total 
of  the  month  put  in.  I  think  the  little  book  is  destroyed. 
I  guess  I  have  the  big  book.  This  big  book.  Exhibit  A,  is 
a  book  that  I  transferred  my  business  to  from  the  little 
book.  The  first  transfer  of  dealings  with  Adams  Company 
is  for  January  and  February,  and  appears  at  page  27.  The 
charge  is  not  in  my  handwriting,  but  it  was  written  down 
in  my  presence  and  at  my  dictation;  the  credit  shown  is  in 
my  handwriting.  The- credits  and  debits  on  that  page  are 
correct,  to  my  personal  knowledge." 
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Each  page  of  the  account  was  verified  in  the  same 
fashion.  The  account  includes  charges  for  horses  furnished 
salesmen  named  Morris  and  Cook,  which,  as  the  witness 
swore,  was  at  Amsbaugh's  instance.  Of  course,  this  book 
was  not  admissible  as  a  book  of  account  under  Section 
4623,  Code,  1897.  The  original  entries  were  made  bv  the 
witness,  as  were  the  monthly  computations,  and,  as  the 
entries  in  the  ledger  were  the  results  of  such  computations 
nnd  made  at  the  instance  and  in  the  presence  of  the  wit- 
ness, these  were  the  same  as  though  also  made  by  him. 
The  original  items,  as  well  as  ledger  entries,  were  verified 
by  him.  He  might  have  refreshed  his  memory  from  these, 
and,  under  recent  decisions,  their  admission  in  evidence, 
to  be  considered  only  in  connection  with  the  testimony  of 
the  witness,  was  not  error.  Graham  v.  Dillon,  144  Iowa 
82,  and  cases  cited  therein;  Porter  v.  Madrid  State  Bank, 
155  Iowa  617;  Worez  v,  Dea  Moines  City  R,  Co.,  175  Iowa 
1;  State  v.  Peirce,  178  Iowa  417.  See  Cuminings  v.  Penn- 
iylvania  Fire  Ins,  Co.,  153  Iowa  579. 

^  ^  ,  II.    The  record  contains  no  direct  evi- 

cnitom  ^i^d^  *      dence  that  Amsbaugh  was  authorized  by  the 
"""^^  defendant  to  hire  horses  for  it,  to  be  used 

in  the  prosecution  of  its  business.  Payments  on  the  account 
were  made  by  Amsbaugh,  but  always  in  money  or  with 
checks  of  others  endorsed  by  him — never  by  check  of  defend- 
ant or  check  payable  to  it  endorsed  over.  His  position  was 
"superintendent  of  wagons,^'  and  he  was  in  charge  of  an 
office  bearing  defendant's  name  in  Des  Moines,  from  which 
the  goods  were  checked  out  to  salesmen  b}'  him,  and  when 
returned,  credited.  He  made  use  of  a  horse  in  selling  goods 
from  house  to  house,  his  wife  being  at  the  ofiSce  during  his 
absence,  and  his  compensation  was  5  per  cent  of  all  the 
goods  sold  and  remitted  for,  whether  by  himself  or  others. 
Two  men,  Morris  and  Cook,  with  whom  Cox  often  rode, 
were  under  him,  and  each  received  as  compensation  5  per 
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cent  of  the  goods  he  sold,  and  paid  to  Ainsbaugb  one'hnlf 
of  tlie  expense  of  horse  hire,  and  not  any  when  two  rode 
in  the  wagon.  Amsbaugh  was  allowed  by  the  defendant  f20 
per  month  for  office  rent,  regardless  of  cost,  and  kept  no 
books  for  defendant.  The  only  proof,  aside  from  this,  t«id- 
ing  to  show  anthority  to  Amsbaugh  to  act  for  defendant, 
is  the  course  of  dealing  and  custom.  The  evidence  failed  to 
establish  a  general  custom,  and  was  insufficient  to  sliow 
that  there  was  a  particular  custom,  in  the  business  of  sell- 
ing goods  from  house  to  house  cm  the  installment  plan,  of 
furnishing  salesmen  with  horse  and  vehi(*le,  or  for  their 
managers  so  to  do.  The  evidence  went  no  further  than  that 
such  was  the  practice  of  certain  houses  with  which  the  wit- 
nesses had  been  connected  or  knew  of.  Thus,  Ridgley,  hav- 
ing qualified,  and  having  said  he  knew  the  custom  of  those 
he  had  worked  for,  was  asked — 

"to  state  whether  or  not  there  was  a  certain  custom  as 
to  the  authority  of  agents  such  as  Amsbaugh  in  the  case  at 
bar  in  Des  Moines.  A.  I  know  fl'om  our  own  experience 
and  lots  of  others  as  I  say  that  I  had  worked  for  at  different 
times  what  their  custom  was.  Court:  Was  it  always  the 
same?  A.  Yes,  it  was  always  the  same.  Q.  I  ask  yo«  to 
•state  whether  or  not  there  was  a  custom  in  the  i^tate  of 
Iowa,  Des  Moines,  among  installment  houses,  as  to  the  an-. 
thority  of  their  agents  such  as  the  agent  Amsbaugh  at  Des 
Moines.  (Objected  to  unless  the  question  includes  whether 
or  not  the  witness  knows  the  custom  governing  the  C.  F, 
Adams  Company  with  the  rest.)  A.  I  don't  know  what  the 
custom  was  with  the  Adams  Company.  Q.  That  was  not  the 
question.  A.  It  was  the  custom  always  with  our  house. 
Court:  Just  ^Ycs'  or  *No.'  A.  I  can  only  spedk  from  our 
own  experience.  Court :  Every  witness  has  to  do  that.  A, 
That  covers  the  point  I  can  speak  from  our  own  experience. 
It  was  the  custom  of  all  the  houses  to —  Court:  ^YesLor 
'No.'    A,     I  believe  I  can  answer  that  question  'Yes.'    Q. 
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I  aftk  yon  what  the  custom,  was?  A.  The  custom  was — I 
heard  it  spoke  and  hashed  over  in  the  stcJre  hundreds  of 
tiihes^— th€  agentS"  of  the  L.  C.  Price  Mercantile  Company,  ' 
oor  company  and  the  Western  Company  here,  they  all  fur- 
nfehed  wagons  and  hor««es,  the  use  of  that  for  their  agent  to 
work  withs  if  that  is  what  you  want  to  know.  Of  course 
I  don't  know  the  inside  workings  of  the  Adams  business 
or  anything  of  that  kind,  but  I  know  these  people  alwaj's 
furnished:  wagoi^s  for  agents.  Price  had  two  or  three  here, 
flnd  the  Western'  people  had  two  or  three  here.  Q.  Do  you 
know  whether  these  agents  had  authority  to  hire  wagons 
.ind  horwes?  A.  The  company  always  furnished  them 
that.  I  know  how  companies  operated  for  work  I  did. 
Price  brought  bis  hoi^ses  over  there  and  the  manager  al- 
ways paid  the  contract." 

Coyne  had  been  manager  of  an  installment  house,  and 
testifled  as  to  its  custom  in  furnishing  horses  to  salesmen 
and  others  so  far  as  he  knew,  but  had  no  knowledge  of  the 
autboiMty  of  managers:  other  than  of  the  company  by  which 
he  had  been  employed.  The  evidence  fell  far  short  of  war- 
ranting the  inference  that  a  custom  such  as  claimed  pre- 
vailed in  the  business  of  selling  goods  on  paymeuts  in  in- 
8talliEL6nt«^  and  therefore  did  not  justify  any  inference  as 
to  how  defendant  was  conducting  its  business. 

Other  evidence  disclosed  that,  shortly  after  Amsbaugh 
left,  a  man  claiming  to  represent  defendant  called  on  plain- 
tiff for  wringers,  and,  upon  request  for  payment  of  the  ac- 
Goant,  told'  plaintiff  that  Amsbaugh  ought  to  pay  his  own 
debts* 

One  West,  manager  of  the  Omaha  branch,  was  in  the 
city  at  about-  this  time,  and  met  plaintiff.  After  Amsbaugh 
left,  West  arranged  with  Ellison,  th^  collector,  to  take 
chaise- of  the  offitce,  and  authorized  him  to  hire  a  horse  for 
Cook,  and  the  latter  was  to  have  3  per  cent  on  sales  if  these 
exceeded  JlOO- per  week.    The  plaintiff  testified  that,  prior 
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to  January  1,  1914,  he  had  furniBhed  defendant  horses,  and 
explained  that:' 

'  ''There  was  one  fellow  came  from  Omaha,  manager,  by 
the  name  of  WUliams — he  brought  a  fellow  named  Run- 
nels. Thev  said  thev  wanted  to  rent  a  horse  for  the  C.  P. 
Adams  Company  in  Omaha, — they  were  going  to  leave  Run- 
nels to  do  the  managing  in  Des  Moines, — and  Williams 
made  an  agreement  with  me  how  much  I  was  going  to 
charge  for  my  horses.  I  made  arrangements  with  them  to 
furnish  the  livery,  and  I  sent  my  bill  in  to  Runnels  every 
month  and  got  my  money.  This  was  before  this  claim. 
Then  they  had  a  Jewish  fellow, — I  forgot  his  name;  after 
Runnels  left,  they  sent  a  Jew.  He  came  and  engaged  a  rig 
the  same  as  Runnels;  they  used  one  or  two  or  three  horses 
a\  day.  That  Jew  kept  on  using  the  rig  and  finally  run  up 
a  bill  on  me,  and  when  he  left  he  owed  me  about  fifty  some 
dollars.  A  fellow  came  from  Omaha  and  settled  this  bill ; 
he  claimed  he  represented  the  G.  F.  Adams  Company.  He 
paid  me  the  bill.  Of  course,  he  did  not  exactly  pay  all  of 
it.    It  was  fifty  some  dollars,  and  he  settled  for  fSO." 

The  mere  circumstance  that  Amsbaugh  was  in  charge 
of  the  oflSce,  checked  the  goods  out  to  salesmen,  and  credited 
any  returned,  did  not  justify  plaintiff  in  relying  on  au- 
thority to  hire  horses  for  use  of  himself  or  salesmen  under 
him,  and  his  declaration  that  he  was  getting  them  for  de- 
fendant was  hearsay.  Such  payments  as  were  made  did 
not  purport  to  come  from  defendant,  and  the  only  other  evi- 
dence is  that,  in  one  instance,  the  manager  paid  a  portion 
of  a  bill  which  a  former  superintendent  had  forgotten  to  pay 
before  leaving.  We  are  of  opinion  that  this  was  not  suffi- 
cient;  especially  in  view  of  the  compromise,  in  connection 
with  the  other  evidence  adduced,  to  warrant  a  finding  of 
even  ostensible  authority  in  Amsbaugh  to  incur  the  indebt- 
edneF:8  against  defendant. 

III.     Appellant's  brief  is  criticized.    It  is  not  as  well 
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gotten  up  as  it  should  have  been;  but,  as  the  two  rulings 
qtiite  clearly  api)eap,  and  the  propositions  relied  on  are 
well  stated,  we  are  not  inclined  to  dismiss  because  of  fail- 
ure to  strictly  comply  with  the  rules.  Because  of  insuffi- 
ciency of  the  evidence  to  warrant  a  finding  of  actual  or  os- 
tensible authority  on  the  part  of  Amsbaugh  to  act  for 
defendant  in  incurring  the  indebtedness/ the  judgment  ii 
Reversed, 

Oaynou^  C.  J.,  Evans  and  P^alingbr,  JJ.,  concur. 


Ada  Re]sd,  Appellant,  v.  Town  op  Wbllsburo,  Appellee. 

KEW   TBIAL:    Proceedings   to   Procure— Motion — Belated   Amend- 

1  ment — HArmless  Error.  Amendments  to  motion  for  new  trial, 
setting  up  distinctly  new  grounds,  filed  after  expiration  nf 
time  limit,  are  not  allowed.  But  error  in  allowing  such  amend- 
ment, followed  by  wholly  disregarding  the  same  on  final  ruling, 
is  harmless.    Section  3756,  Code,  1897. 

NEW  TBIAI«:    Nature  and  Scope  of  Bemedy— Discretion  of  Court — 

2  Non-record  Matters.  Principle  recognized  that  ofttimes  non- 
record  matters  observed  by  the  trial  court  during  the  trial  may 
justify  the  ordering  of  a  new  trial — an  order  which  the  appellate 
court  will  overturn  in  very  rare  cases.    Section  8765,  Code,  1897. 

Appeal  from  Grundy  District  Court. — Franklin  C.  Platt, 

Judge. 

Monday,  March  12,  1917. 

Action  to  recover  damages  for  personal  injury.  Ver- 
dict for  the  plaintiff.  Motion  for  a  new  trial  by  the  defend- 
ant.   New  trial  granted.     Plaintiff  appeals.— A /firmed. 

Bryson  rf  Bryson,  for  appellant. 

A.  B.  Lovejoy  and  Williamson  d  Willoughhy,  for  ap- 
pellee. 

Vol.  179  la.— 38 
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Gatnor,  C.  eT. — This  is  an  appeal  from 

^'  ^roceedtags 'to     ^^^e  a'tiou  of  the  district  eonrt  in  granting  a 

UOTiT^n'iafed       new  trial.     The  action  was  brought  to  re- 

harmless  er-       cover  damages  for  alleged  personal  injury 

ror. 

sustained  by  plaintiff  as  a  result  of  a  fall 
upon  a  sidewalk.  The  facts  upon  which  she  based  her  right 
to  recover  are  that  the  defendant  city  negligently  allowed 
snow  and  ice  to  accumulate  upon  and  cover  its  sidewalk, 
rendering,  the  same  unsafe  and*  dangerous  for  tke  u&e  of 
persons  passing  or  attempting  to  pass  over  it.  On  the  5th 
day  of  March,  1012,  while  she  was  attempting  to  use  the 
walk  in  the  usual  and  ordinary  way,  and  exercising  due 
care  for  her  own  safety,  she  was  thrown  violently  .upon  Hie 
walk,  and  sustained  a  fracture  of  her  left  leg  and  a  dis- 
location of  her  ankle.  The  condition  of  the  sidewalk  afore- 
said was  the  proximate  cause  of  her  fall  and  the  injuries-  re- 
aulting  therefrom.    These  are  the  allegations  of  her  petition. 

The  cause  was  tried  to  a  jury  and  verdict  returned  for 
the  plaintiff.  This  verdict  was  returned  on  the  12th  day  of 
December,  lOlvJ.  On  the  request  of  the  defendiant,  it  was 
given  60  days  in  which  to  file  a  motion  for  a  new  trial, 
and  on  February  11,  1914,  the  defendant  filed  a  motion-  al- 
leging: (1)  That  the  verdict  is  contrary  to  law;  (2)  that 
the  verdict  is  contrary  to  the  evidence;  (3)  that  the  verdict 
is  contrary  to  the  instructions  of  the  court;  (4)  that  the 
verdict  does  not  have  sufficient  support  in  the  evidence; 
(5)  that  the  verdict  is  contrary  tO' the  weight  of  the  evi- 
dence, so  as  to  indicate  that  it  is  the  resif^t  of  passion  and 
prejudice;  (8)  that  the  verdict  is  against  the  weight  of 
the  evidence;  (7)  that  the  court  erred  in  admitting  cer- 
tain e\Mdence  offered'  by  the  plaintiff  over*  the  objection  of 
the  defendant;  (8)  that  the  court  erred,  in.  refusing  ta  ad- 
mit certain  evidence  offdi-ed  by  the  defendant;  (9)  that,  on 
the  whole  record,  plaintiff  was  not  entitled  to  a  verdict  \n 
her  favor;  (10)  that  the  evidence  of  the  plaintiff  herself  as 
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• 
to  how  she  fell,  as  to  the  manner  in  which  the  accident  hap- 
liened,  shows  conclusively  that  the  accident  could  not  have 
resulted  from  her  slipping  on  the  ice. 

On  the  3d  day  of  September,  1914,  the  defendant  filed 
nn  amendment  to  its  motion  for  a  new  trial,  alleging  .mis- 
conduct of  counsel  in  argument  to  the  jury.  This  amend- 
ment to  the 'motion  was  supported  by  affidavits.  The  first 
complaint  made  is  based  upon  an  alleged  error  committed 
by  the  court  in  permitting  the  filing  of  this  amendment  at 
so  late  a  date.  We  may  say  that  that  objection  should 
have  been  sustained.  The  amendment  injected  an  entirely 
new  ground  as  a  basis  for  a  new  trial.  It  was  not  filed 
within  the  time  given  defendant  in  which  to  file  a  motion 
for  a  new  trial.  In  the  interests  of  a  speedy  disposition 
of  controversies  before  the  court,  the  statute  has  wisely 
limited  the  time  in  which  motions  for  a  new  trial  shall  be 
made  by  the  losing  party.  It  is  the  duty  of  the  party  to 
disclose  then,  or  within  the  time  given  for  the  filing,  the 
weiilth  of  his  complaint,  and  after  the  expiration  of  the 
time,  he  has  no  right  to  inject  an  entirely  new  ground 
as  a  basis  for  the  relief  asked.  This  rule  is  announced  in 
Button  V.  Seevers,  89  Iowa  302,  in  which  it  is  said: 

^'Our  statute  provides  that  the  application  for  a.  new 
trial  *niust  be  made  at  the  term  and  within  three  days  after 
the  verdict  *  *  *  is  rendered,  except  for  the  cause  of 
newly  discovered  evidence.'  Code  Section  2838.  It  was 
held  in  Sowden  v.  Craig,  20  Iowa  478,  that  under  Revision 
Section  3114,  which  is  substantially  like  Section  2838  of 
our  present  Code,  a  motion  for  a  new  trial,  filed  within 
three  days,  might  be  afterward  amended,  provided  the 
amendment  *was  germane  and  proper  to  the  object  and 
purpose  of  the  original  motion,  and  could  not  in  any  legiti- 
mate sense  be  regarded  as  a  new  motion.'  Tested  by  this 
rule,  was  the  amendment  properly  allowed?  The  grounds 
stated  in  the  original  motion,  in  substance,  were  that  the 
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court  erred  in  giving  its  instructions,  in  refusing  those  asked 
by  the  plaintiff,  and  in  the  admission  and  exclusion  of  cer- 
tain evidence.  The  ground  of  the  amendment  upon  which* 
the  court  granted  a  new  trial  was  that  the  court  erred  in 
failing  to  instruct  the  jury  that  the  burden  of  proof  to 
show  that  the  maintenance  of  the  child  by  Dutton  was  gra- 
tuitous, rested  upon  the  defendant." 

The  court  further  said: 

"The  ground  stated  in  the  original  motion,  to  which  it 
is  claimed  the  amendment  is  germane,  is  that  the  court 
erred  in  its  instructions  given.  ♦  ♦  ♦  The  complaint  in 
the  amendment  is  that  the  court  failed  to  instruct  touch- 
ing the  burden  of  proof.  That  is  clearly  new  matter,  in  no 
way  related  to  the  ground  stated  in  the  original  motion. 
The  amendment,  so  far  as  it  related  to  a  failure  to  instruct 
as  to  the  burden  of  proof,  was,  in  legal  contemplation,  a 
new  motion,  containing  a  ground  for  a  new  trial,  not  ger- 
mane to  those  stated  in  the  original  motion,  and  hence  the 
court  should  not  have  permitted  it  to  be  filed,  and,  if  filed, 
it  should  not -have  been  considered." 

This  rule  is  recognized  in  Wiar  v.  Wabash  R,  Co.^  162 
Iowa  702,  at  715.  It  follows,  therefore,  that  the  court  erred 
in  permitting  the  amendment  to  be  filed,  but  no  prejudice  re- 
sulted unless  the  court  considered  it  in  granting  the  new 
trial.  If  the  record  affirmatively  shows  that  the  granting 
of  the  new  trial  was  not  based  upon  this  ground,  then  no 
prejudice  resulted  from  the  action  of  the  court  in  per- 
mitting it  to  be  filed. 

The  original  motion  upon  which  defendant  predicated 
its  right  to  a  new  trial,  and  which  was  filed  within  the  time 
granted,  presents  the  thought  to  the  court  that  the  plaintiff, 
upon  the  evidence  adduced,  was  not  entitled  to  a  verdict; 
that  the  verdict  was  the  result  of  passion  and  prejudice. 
The  court  expressly  refused  to  consider  the  amendment  to 
the  motion,  charging  misconduct  of  counsel  as  a  basis  for  its 
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action,  and  said,  in  substance,  that  he  did  not  hear  the  par- 
ticular language  charged  to  counsel  in  this  amendment  to 
the  motion,  and  it  was  not  objected  to  or  preserved  in  the 
record,  and  said: 

"I  did  not  hear  the  remarks  attributed  to  counsel,  and 
I  am  of  the  opinion  the  bill  of  exceptions  is  too  late,  but  T 
am  also  of  the  opinion  that,  in  passing  upon  this  motion, 
where  one  of  the  grounds  is  that  the  verdict  is  the  result 
of  passion  and  prejudice,  I  may  take  into  consideration 
what  I  heard  at  the  time  of  the  trial  in  the  argument  of  the 
case  to  the  jury,  and  consider  that  in  connection  with  all  the 
other  facts  and  circumstances  that  came  to  my  attention, 
in  determining  whether  the  jury  were  influenced  by  ])assi<)n 
and  prejudice." 

Though  not  fully  expressed  in  the  ruling  of  the  court, 
we  are  satisfied  that  the  motion  was  sustained  on  the  ground 
that  it  was  the  opinion  of  the  trial  court — the  man  who 
mi  and  heard  the  witnesses,  and  saw  the  jury  sitting  be- 
fore him  in  deliberation,  and  who  heard  at  least  a  portion 
of  the  argument — that  the  verdict  was  not  the  result  of  a 
fair  and  dispassionate  deliberation  upon  the  record  made, 
but  that  the  jury  were  influenced  by  passion  and  prejudice 
in  reaching  the  conclusion  they  did  reach. 

We  might  differ  from  the  court  on  this 

^  Dat^re^'ind'        questiou  ou  an  examination  of  the  cold  rec- 

edy^^disore™"      ord  before  us,  but  this  would  not  justify  us 

non-record"*^  '      in  interfering.    As  has  been  frequently  said 

by  this  court — and  the  saying  is  founded 
upon  experience  and  observation — there  is  and  ought  to  be 
a  large  discretion  vested  in  the  nisi  prius  court  in  respect 
to  the  granting  of  new  trials — a  sound  judicial  discre- 
tion, exercised  in  the  spirit  of  fairness  to  all,  and  with  a 
view  to  an  ultimate  attainment  of  proximate  justice  to 
the  parties  litigant.  It  has  been  frequently  said  that  the 
trial  court  has  an  opportunity  to  observe  the  trial  as  it 
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proceeds  step  by  step,  an  opportunity  to  observe  the  parties, 
their  counsel,  and  the  witnesses  and  the  jury,  that  this 
court  cannot  and  never  has.  Things  occur  upon  the  trial 
which  come  to  the  notice  and  knowledge  of  the  trial  judge 
that  satisfy  him,  and  perhaps  rightly  so,  that  a  fair  and 
impartial  trial  has  not  been  had.  These  facts  observed  raay 
not  have  been  made  a  matter  of  record.  They  cannot  always 
be  made  a  matter  of  record,  and  yet  they  have  sometimes  a 
very  pertinent  and  controlling  influence  upon  the  action  of 
the  trial  judge.  Of  course,  no  judge  has  a  right  to  inter- 
fere with  the  verdi(it  of  a  jury  through  mere  caprice  or 
whim — no  right  to  set  aside  a  verdict  sustained  and  forti- 
lied  by  such  evidence  as  leaves  no  fair-minded  man  in  doubt 
as  to  what  the  result  should  be.  As  bearing  upon  this  ques- 
tion, see  Holland  v,  Kelly,  149  Iowa  391;  Post  v.  City  of 
Dubuque,  158  Iowa  224;  Lentz  v.  City  of  Dubuque,  (Iowa) 
159  N.  W.  570  (not  officially  reported).  In  this  last  case, 
it  is  said : 

"Even  where  the  evidence  in  the  case  is  conflicting, 
and  there  is  a  fair  question  for  the  jury,  upon  the  whole 
record,  as  to  which  of  the  parties  should  prevail,  yet  we 
will  not  reverse  the  court  for  granting  a  new  trial  unless 
the  record  affirmatively  shows  that  no  reasonable,  thinking 
mind,  upon  the  whole  record,  could  have  reached  a  differ- 
ent conclusion  than  that  embodied  in  the  verdict.  Even 
though  we  may  be  able  to  say,  upon  the  whole  record,  that 
there  was  a  fair  question  for  the  jury,  upon  the  facts  sub- 
mitted, as  to  what  the  ultimate  verdict  ought  to  be,  yet  we 
will  not  reverse  a  court  that,  in  the  exercise  of  the  large  dis- 
ci'etion  that  is  given  to  nisi  prius  courts,  has  seen  fit  to  differ 
with  the  jury  upon  the  record,  and,  in  differing,  has  ordered 
trial  to  another  jury.  Where  there  is  a  fair  ground  for  dif- 
ference as  to  what  the  result  should  have  been  upon  the  rec- 
ord, we  bow  to  the  judgment  of  nisi  prius  judge,  for  the 
reasons  hereinbefore  stated." 
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For  the  reason  that  a  new  trial  has  been  ordered,  we 
refrain  from  expressing  any  opinion  upon  the  merits  of  the 
controversy.  There  is  a  conflict  in  the  evidence,  and  the  ul- 
timate determination  of  the  controversy  must  rest  in  the 
sound  judgment  of  an  unbiased  and  unprejudiced  jury. 

We  cannot  find,  upon  this  record,  that  the  court  has 
abused  its  discretion  in  granting  a  new  trial,  and  its  action 
is  therefore — Affirmed. 

Ladd,  Evans  and  Salinger^  JJ.,  concur. 


Claude  B.  Rhodes,  Appellant,  v.  Chicago^  Rock  Island  & 
Pacific  Railway  Company  et  al.,  Appellees. 

ICASTEK  AND  SEBVANT:      Warning    and    Instructing    Servant — 

1  Rules — Simple  T00I&— Obvlons  Dangers.  A  master  is  under  no 
duty  to  warn  one  famlHar  with  the  methods  and  duty  of  a 
freight  trucker,  of  the  danger  attending  the  use  of  an  ordinary 
freight  truck,  nor  to  promulgate  rules  governing  the  individual 
conduct  of  an  employee  in  the  ordinary  use  of  such  tool. 

ICASTEB  AND  SEBVANT:     Tools,  Machinery,  Appliances — Failure 

2  to  Use  Available  To<^  Etc.  Negligence  on  the  part  of  the 
master  may  not  be  predicated  on  the  non-equipment  of  a  tool 
with  a  safety  device  when  such  device  was  present  and  accessi- 
ble to  the  servant. 

MASTEB  AND  SEBVANT:     InsttfELcient   Help — Causal    Connection. 

3  A  servant  may  claim  nothing  from  lack  of  adequate  help  when 
no  causal  connection  exists  between  such  lack  of  help  and  the 
acctdefit. 

Appeal  from  Polk  District  Court, — W.  H.  McHenry,  Judge. 

Monday,  March  12,  1917. 

Action  for  damages  for  personal  injuries.  At  the  close 
of  plaintiff's  efvidence,  there  was  a  directed'  verdict  for  the 
defendant,   and   the  plaintiff  appeals. — Affirmed, 

Tho8,  A.  ChesMre,  for  appellant. 

F.  W.  Sargent,  J,  0.  Oamhle  and  «/.  H.  Johnson^  for 
appellees. 
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EvANs^  J. — At  the  time  of  the  accident 
1.  Master  and       in  question,  the  plaintiff  was  an  employee 

SERVANT  :  -17  1  r       ^ 

SstniJfing"^  ^^  *^^  defendant,  and  was  engaged  as  a 
sinmieSooisr '  trucker  or  freight  handler.  He  had  been  en- 
obvious  dan-       gaged  in  this  service  but  a  short  time  prior 

to  the  accident,  but  had  had  many  years  of 
experience  in  various  lines  of  railroad  labor^  and  was  by 
observation  familiar  with  the  methods  and  duties  of  a 
trucker.  On  the  morning  of  the  accident,  the  plaintiff  was 
one  of  a  crew^  consisting  of  a  checker  and  caller  and  four 
tru(;kcrs  wlio  were  engaged  in  transporting  the  contents  of 
a  box  car  standing  at  one  end  of  a  platform  into  another 
car  »<tanding  at  the  other  end  of  the  siuue  platf(u-m.  The 
plaintiff  was  engaged  in  trucking  a  steel  rail,  estimated  at 
from  10  to  18  feet  long.  He  used  a  two-wiieel  truck,  with 
the  ordinary  handles  and  chisel.  The  rail  was  laid  upon 
the  truck  so  that  the  center  thereof  was  approximately  over 
the  chisel,  and  one  end  extended  forward  between  the  han- 
dles. The  plaintiff  pushed  his  truck  into  the  first  car  and 
pushed  the  same  into  proper  position  under  the  rail,  one 
end  of  which  was  held  up  by  the  checker  and  caller.  He 
transported  the  rail  without  incident  from  the  first  car  to 
the  second.  His  accident  happened  while  he  was  pulling 
his  truck  into  the  second  car.  Between  the  car  and  the 
platform  was  a  space  of  about  18  inches,  which  was  bridged 
over  by  a  steel  bridge  or  platform.  One  edge  of  .the  steel 
bridge  rested  upon  the  platform,  and  the  other  upon  the 
floor  of  the  car.  The  plaintiff  went  backwards  into  the  car, 
pulling  the  truck  by  the  handles,  rather  than  pushing  the 
same.  The  steel  bridge  was  about  a  quarter  of  an  inch 
thick.  .This  made  a  corresponding  drop  for  the  wheels  of 
the  truck  when  they  passed  from  the  bridge  to  the  floor  of 
the  car.  The  plaintiff  so  turned  his  truck  that  one  wheel 
made  this  drop  slightly  in  advance  of  the  other.  This 
change  of  level  caused  a  slipping  of  the  rail  against  one  of 
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the  handles.  The  phuiitiir.s  hand  was  npon  the  handle, 
and  his  thumb  was  thereby  broken.  In  part  through  sub- 
sequent mishaps  of  treatment,  he  has  suffered  a  serious 
and  permanent  injury.  The  charges  of  negligence  are, 
briefly:  (1)  Failure  to  warn;  (2)  failure  to  furnish  ade- 
quate help;  (3)  failure  to  properly  equip  the  truck;  (4) 
failure  to  promulgate  rules  governing  the  conduct  of  the 
plaintiff. 

The  work,    the   tool    and    the  danger  incident  thereto 
were  all  of  such  simple  and  obvious  character  as  to  leave 
little  room  to  claim  that  any  duty  of  warning  rested  upon 
the  defendant.     Nor  do  we  And  anything  in  the  evidence 
which  would  justify  a  finding  that  there  was  any  violation 
of  duty  to  promulgate  rules.     It  is  not  claimed  that  the 
plaintiff  was  injured  through  any  act  of  a  fellow  servant 
which  could  have  been  avoided  by  the  promulgation  of  prop- 
er rules.    All  that  is  claimed  is  that  rules  should  have  been 
promulgated  for  goverijing  the  conduct  of  the  plaintiff  him- 
self.   Ordinarily,  the  duty  to  promulgate  rules  arises  only 
when  there  is  a  plurality  of  employees,  who  are  so  related 
to  each  other  in  their  work  that  rules  become  necessarv  in 
order  to  protect  each  against  danger  from   the  act  of  the 
otiier.     Assuming  that  an  employment  might  be  of  such  a 
nature  as  to  cast  upon  the  employer  the  duty  to  promul- 
gate   rules    for    governing    the    conduct    of    a    single    em- 
ployee, as  a  method  of  protection  to  him  as  against  his 
own  act,  we  see  no  opening  for  the  application  of  such  a  rule 
to  the  case  before  us.    Counsel  for  the  appellant  makes  no 
concrete  suggestion  as  to  what  such  a  set  of  rules  could 
properly  include.    We  think  it  clear  that  this  charge  of  neg- 
ligence* was  properly  disregarded. 

Was   the   truck   improperly  equipped? 

^* 8 EBv^T :'"'"'     It  is  shown  that  there  were  certain  racks 

ery,  a^if-  that  Were  used  upon  the  trucks  whenever 

ance8 :  failure 

to  use  avau-       ueccssarj'.     These  racks  consisted  of  rouzh 

able  tools,  etc. 

2x4  timbers,  so  cut  and  nailed  together  as 
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to  form  a  sort  of  platform  upon  the  truck.  In  its  use  the 
rack  was  simply  laid  upon  the  truck  and  the  load  was  laid 
upon  it.  It  is  urged  that,  if  one  of  these  racks  had  been 
used,  the  steel  rail  would  not  have  slipped.  It  appears, 
however,  that  these  racks  were  as  abundant  as  the  trucks, 
and  were  available  and  accessible  at  all  times  for  use  by 
any  truck  man. 

The  evidence  fails  also  to  show  that  the 

3.  Master  and        lack  of  adequate  help  had  anything  to  do 

suSklont"  help :    with  the  accident.      The    plaintiff   had    no 

nection.  trouble   either    in    pulling   or    pushing    the 

truck  with  the  steel  rail  thereon.  The  wit- 
ness Shirk  was  engaged  in  the  same  labor  with  another 
truck,  and  had  just  come  out  of  the  car  with  an  emptj 
truck  as  the  plaintiff  was  about  to  go  in.  He  was  ready  to 
furnish  to  the  plaintiff'  any  assistance  which  he  might  re- 
quest. No  occasion  was  presented  for  a  request  of  help. 
Though  witnesses  testified  for  plaintiff  that  two  men  ought 
to  have  been  provided  for  the  work,  no  reason  whatever 
was  given  for  such  opinion.  No  attempt  was  made  to  show 
what  aid  a  second  man  could  have  given  the  plaintiff  at 
the  time  of  his  injury.  The  slipping  of  the  rail  was  caused 
concededly  by  the  sudden  change  of  level  of  the  truck.  Tlie 
plaintiff  caused  this  knowingly.  He  had  precisely  the 
same  opportunity  to  foresee  the  effect  of  it  as  he  would 
have  had  if  another  person  had  been  present.  If  he  had 
foreseen,  he  could,  of  course,  have  readily  removed  his  hand 
from  the  place  of  manifest  danger.  We  think,  therefore, 
that  it  cannot  be  said  that  the  accident  resulted  from  a  fail- 
ure to  furnish  adefluate  help. 

Complaint  is  made  of  ^the  action  of  the  trial  court  in 
striking  out  certain  expert  testimony  xipop  the  motion  of 
the  defendant  below.  The  motion  does  not  appear  in  the 
abstract,  but  the  ruling  of  the  court  does.  It  is  enough 
to  say  that,  for  the  purpose  of  our  foregoing  consideration, 
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we  have  treated  the  expert  testimony,  such  as  it  was,  as 
being  in  the  record.  If  it  can  be  regarded  ba  haying  a 
propep  place  in  the  record,  the  evidence  is  still  insufficient 
to  sustain  a  verdict  for  the  plaintiff. 

Wtf  think  the  trial  court  properly  directed  the  verdict, 
and  its  order  is  accordingly — Affirmed, 

Gaynob,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Mrs.  William  Albert  Thompson,  Appellant,  v.  Iowa  State 
Traveling  Men^s  Association,  Appellee. 

nraXTBANCIS:     Accident  Insurance— Action  on  Policy — ^Waiver  of 

1  Dtfenae.  The  provision  of  an  accident  policy  that  death  bene- 
fits are  payable  provided  death  occurs  within  90  days  after 
injury  occurs,  is  not  waived  by  a  written  rejection  of  the  claim 
for  death  benefits  assigning  as  reasons  therefor  **that  the  death 
teas  not  the  result  of  accidental  meant  vHthin  the  meaning  and 
intent  of  the  policy" 

FIJ3ADING:       Matters     Specially    Pleadable— Insurance    Policy — 

2  Waiver.  When  paynient  of  death  benefits  under  an  accident 
policy  is  distinctly  conditioned  on  the  occurring  of  the  death 
within  90  days  from  the  injuries,  the  plaintiff  must  plead  and 
prove  a  waiver  of  such  provision,  in  case  the  death  admittedly 
occurred  subsequent  to  the  expiration  of  said  90  days.  Section 
3629,  Code,  1897. 

Appeal  from  Polk  District  Court — C.  A.  Dudley^  Judge. 

Monday,  March  12,  1917. 

Action  upon  a  certificate  of  accident  insurance  to  re- 
cover a  death  benefit.  The  issues  were  made  by  a  general 
denial.  At  the  close  of  plaintiff's  evidence,  there  was  a  di- 
rected verdict  for  the  defendant.  The  plaintiff  appeals. — 
Affirmed. 

Stipp,  Perry  J  Bannister  d  Starzinger  {Baghy  d  Baer, 
of  counsel),  for  appellant. 

Sullivan  d  Sullivan,  for  appellee. 


\ 
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Evans,  J. — The  defendant  is  a  mutuaf 

1.  insurancb:  ac-   accident  insurance  company,  and  issues  to 

on^poifcv"^**       its   members   certificates   providing   for  in- 

Tenser  ^' ^®'       demnitv   against   death   or   disability' from 

accidental  injuries.  The  phiintiflf's  husband, 

m 

William  Albert  Thompson,  was  a  member  of  defendant 
company,  in  good  standing  at  the  time  of  his  death.  The 
plaintiff  brings  her  action  as  the  beneficiary  under  her 
husband's  certificate.  Thompson  died  on  March  25,  1915,  of 
cancer  on  the  tongue.  The  cancer  was  first  discovered  i» 
April,  1914.  Upon  an  examination  at  that  time,  it  wa« 
discovered  that  certain  dental  bridge  work  of  the  insured 
had  become  broken,  and  that  the  rough  edges  caused  by 
the  break  irritated  the  tongue.  This  cause  of  irritation  was 
immediately  remedied.  A  surgical  operation  was  soon  had, 
which  consisted  in  removing  a  considerable  part  of  the 
tongue.  This  operation  was  followed  at  intervals  by  four 
other  surgical  operations,  the  last  of  which  was  had  on 
March  24,  1915,  which  resulted  in  the  death  of  the  insured 
on  the  following  day.  The  action  is  predicated  upon  the 
claim  that  the  accidental  breaking  of  the  dental  bridge 
work  was  the  direct  and  indei)endent  cause  of  the  cancer; 
and  expert  evidence  was  introduced  to  that  effect.  The  by- 
laws of  the  defendant  company  provide  for  weekly  indem- 
nity for  disabilities  caused  by  accidental  injuries,  and  also 
indemnitv  in  the  event  of  death  from  like  cause.  No  claim 
is  involved  herein  for  indenmity  for  mere  disability.  The 
claim  is  for  death  indemnity.  The  material  part  of  the  only 
provision  in  the  by-laws  for  death  indemnity  is  as  follows: 
"Whenever  a  member  in  good  standing  shall,  through 
external,  violent  and  accidental  means,  receive  bodily  in- 
juries which  shall,  independently  of  all  other  causes,  result 
in  death  within  90  days  from  said  injuries,  the  beneficiary 
named  in  his  application  for  membership,  or  his  heirs,  if  no 
beneficiary  is  named  therein,  shall  be  paid  the  sum  of 
f  5,000,"  etc. 
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It  will  be  seen  from  the  foregoing  that 

*  matterTspeciai-   one  difficulty  confronting  the  plaintiff  is  that 

iBwirance  poi-     the  accident  relied  upon  by  her  did  not  re- 

icy :  wslTcr. 

suit  in  death  within  90  days.  This  difficulty 
is  met  by  the  plaintiff  with  the  claim  that  the  defendant 
waived  this  provision  of  the  policy,  and  is  thereby  estopped 
from  insisting  upon  the  same.  The  facts  upon  which  the 
claim  of  the  alleged  waiver  is  based  are  that,  in  response  to 
proof  of  loss  sent  to  the  conapany  by  the  plaintiff,  the  com- 
pany wrote  to  the  plaintiff  the  following  letter: 

"My  dear  Madam :  Confirming  a  letter  which  we  wrote 
to  Mr.  Matthews  on  April  30th,  I  now  beg  to  advise  you  that^ 
at  a  regular  meeting  of  our  board  of  directors  held  at  the 
offices  of  the  association  on  May  1st,  the  proof  of  claim 
which  you  filed  under  date  of  April  21st  in  connection  with 
the  death  of  Mr.  Wm.  A.  Thomx>son  was  referred  to  our 
board  for  their  consideration,  and  I  am  instructed  to  ad- 
vise you  that  this  board  disallowed  the  claim  filed  by  you, 
for  the  reason  that  the  death  of  Mr.  Thompson  was  not  the 
result  of  accidental  means,  within  the  meaning  and  intent 
of  the  by-laws  of  the  association,  and  that  the  association 
iR  therefore  not  liable.  Yours  very  truly,  L.  C.  Deets,  Sec- 
retary.   Claim  Dept    FDR." 

It  is  contended  for  the  plaintiff  that  this  letter  spec- 
ified the  ground  of  defense  to  plaintiff's  claim,  and  in  such 
specification  eliminated  the  90-day  provision.  It  is  said 
that  the  letter  in  effect  limited  the  ground  of  defense  to 
the  claim  that  the  death  was  not  caused  by  accidental 
means.  In  support  of  this  argument,  reliance  is  had  upon 
that  class  of  cases  which  hold  that,  when  liability  is  denied 
upon  a  specific  ground,  the  party  so  specifying  cannot 
change  his  ground  after  litigation  is  begun  {Wood  v.  Hall, 
138  Iowa  308,  Schillinger  Bros.  v.  Bosch-Ryan  Orain  Co., 
145  Iowa  750) ;  also  upon  that  class  of  cases  which  hold 
that  denial  of  liability  by  an  insurance  company  amounts 
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to  a  waiver  thereafter  of  proof  of  loss  as  a  condition  jn-ece- 
dent  fo  action  {Pray  t?.  Life  Indemnity  Co,,  104  Iowa  114, 
Bloom  V.  State  Ins.  Co,,  94  Iowa  359,  Carson  v.  Qcrman  Ins, 
Co.,  62  Iowa  433) ;  also  that  class  of  cases  that  hold  that 
forfeitures  are  not  favored,  and  that  slight  circtinistances 
will  often  be  deemed  sufficient  to  show  a  waiver.  It  is 
urged  also  that  the  answer  did  not  plead  the  90-day  provi- 
sion, and  that  therefore  it  raised  no  issue  thereon. 

We  think  it  clear  that  no  question  of  forfeiture  is  in- 
volved. Nor  was  it  incumbent  upon  the  defendant  to  plead 
the  90-day  provision  as  a  special  or  affirmative  defense. 
The  plaintiff  did  not  in  her  petition  set  out  the  by-law  which 
we  have  quoted  above.  She  alleged  generally  that  the  by- 
laws did  provide  a  death  indemnity  of  |5,Q00  where  death 
resulted  from  accidental  means.  The  general  denial  of  the 
defendant  put  this  allegation  in  issue.  In  support  of  the  al- 
legation, the  plaintiff  introduced  in  evidence  the  by-law 
above  quoted.  No  other  evidence  was  introduced  in  its  sup- 
port. Clearly,  the  proof  did  not  support  the  allegation  as 
made.  The  burden  was  on  the  plaintiff  to  plead  and  to 
prove  a  state  of  facts  which  came  within  the  provisions  of 
the  br-law. 

« 

Assuming  that  this  burden  could  be  met  by  a  showing 
of  waiver,  was  the  letter  above  quoted  a  sufficient  showing  of 
such  waiver?  It  is  claimed  in  argument  that  the  effect  of 
the  letter  in  question  was  to  advise  the  plaintiff  that  the 
specific  and  only  reason  for  the  disallowance  was  that  the 
death  of  the  insured  did  not  result  from  accidental  means. 
The  language  of  the  letter  is  that  such  death  "was  not  the 
result  of  accidental  means  within  the  ^leaning  and  intent 
of  the  by-laws  of  the  associiition,  and  that  the  association 
is  therefore  not  liable."  The  by-laws  disclose  that  the  death 
indemnity  is  not  promised  for  death  resulting  from  any  and 
all  accidents.  At  this  point,  it  insures  only  against  such 
accidents  as  result  in  death  within  90  days.     With   that 
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thought  in  mind,  could  the  secretary  of  the  company  fairly 
say  that  the  claimed  accident  put  forth  in  this  case  was 
not  an  accident  within  the  meaning  and  the  intent  of  the 
hy-laws?  Can  any  other  meaning  be  fairly  given  to  this 
letter  than  that  it  was  a  general  denial  of  liaWlity,  on  the 
ground  that  the  allegetl  accident  set  forth  was  not  within 
the  purview-  of  the  by-laws  and  was  not  such  an  accident  as 
was  insured  against  by  death  indemnity?  The  language 
of  this  letter  was  no  more  specific  than  was  the  general  de- 
nial of  the  answer  filed  in  the  case.  If  no  letter  had  been 
written,  it  would  be  clearly  competent  for  the  defendant  to 
make  this  issue  by  its  general  denial.  We  see  no  fair  reason 
why  it  could  not  make  the  issue  likewise  by  its  letter.  One 
is  no  more  specific  or  exclusive  than  the  other. 

The  ai^uments  deal  ateo  w^ith  the  question  as  to 
whether  the  alleged  waiver  was  sufficiently  pleaded  in  the 
petition.  In  view  of  our  conclusion  on  the  merits  of  the 
waiver,  w^e  need  not  consider  the  question  of  the  »ufflciency 
of  plaintiff's  pleading.  We  see  no  escape  from  the  conclu- 
sion that  the  accident  relied  upon  as  a  basis  of  liability 
was  not  within  the  purview  of  the  by-laws  of  the  company. 
We  are  not  disposed  to  give  undue  aid  to  merely  technical 
defenses.  On  the  other  hand,  accident  insurance  should  not 
he  utade  oo-extensive  in  liability  with  life  insurance. 

We  think  the  trial  court  properly  directed  the  verdict, 
and  its  order  is — Affirmed. 

Gaynob,  C.  J.,  Ladd  and  Salinger^  JJ.,  concur. 


Paut.  R.  Walterick,  Appellee,  v.  J.  E.  Hamilton^  Appellant. 


Acts  Constltiitiiig — ^ViolMion  of  Automobile 
Statutes.  A  verdict  against  the  operator  of  an  automobile  is 
justified  on  a  showing  that  the  machine  was  operated  (a)  at 
a  Bpe«(i  in  exeeiis  of  that  permitted  by  a  city  ordintnce,  or  (b) 
on  the  left-hand  side  of  the  street,  or   (c)  without  passing  to 
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the  right  of,  and  beyond,  the  center  of  the  street  when  turning 
to  the  left,  with  resulting  injury  to  another  rightfully  in  the 
street  and  free  from  contributory  negligence.  Section  1571-nil8. 
Code  Supplement,  1913. 

NEGLIOBNOE:     Contributory  Negligence— Emergencies.     Principle 

2  recognized  that  one  is  not  necessarily  guilty  of  contributory  neg- 
ligence because,  in  an  emergency,  he  chooses  the  more  danger- 
ous of  two  ways  in  which  to  escape  injury. 

NEW   TBIAL:     Newly  DiscoTered  Evidence--Nonc!imQlatiTe   EtI- 

3  dence.  Evidence  that,  several  days  after  an  accident,  an  in- 
jured party  stated  that,  "if  I  had  been  looking  where  I  was  go- 
ing, this  would  not  have  happened,"  is  not  cumulative  to  like 
statements  made  at  the  time  of  the  accident,  when  the  injured 
party  was  so  dazed  that  he  was  not  responsible  for  what  he 
then  said. 

NEW  TBIAL:      Newly    Discovered    Evidence— Nonprobability    of 

4  Different  Eesult-— Discretion.  The  Judgment  of  the  trial  court 
that  a  different  result  on  retrial  would  not  be  probable,  even 
in  view  of  newly  discovered  evidence,  will  not  ordinarily  be 
interfered  with. 

TBIAL:    Conduct  of  Jury— Prompt  Bebuke  of  Improper  Argument— 

5  New  Trial.  A  new  trial  will  not  be  granted  for  improper  argu- 
ment indulged  in  by  a  juror,  when  such  argument  was  promptly 
rebuked  by  the  foreman  and  was  thereafter  evidently  disre- 
garded, especially  when  the  verdict  was  not  excessive. 

Appeal  from  Madison  District  Court.— W.  H.  Fahbt  and 

J.  H.  Applegatb^  Judges. 

Monday,  March  12,  1917. 

Action  for  damages  resulted  in  judgment  for  plain- 
tiff, and  thereafter,  a  petition  for  new  trial  was  dismissed. 
The  defendant  appeals. — Affirmed. 

A.  W.  d  Phil  R.  Wilkinson  and  W.  8.  Cooper,  for  appel- 
lant. 

Sam  C.  8mith  and  Jno,  A.  Ouiher,  for  appellee. 
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Ladd,  J. — I.     Jefferbon  Street  is  imme- 

'  acS^cSrttSi-      diately  north  of  the  public  square  in  Win- 

ofVutomobiie      terset,  eoctending  east  and  west.    It  is  paved 

to  North  Second  Avenue,  a  block  west  of 
the  Rqnare,  42  feet  wide  between  the  curb  lines.  The  trav- 
eled way  to  the  south  on  North  Second  Avenue  was  28  feet 
between  the  curb  lines,  and  to  the  north,  24  feet,  but  this 
street  was  not  paved.  At  about  6  o'clock  P.  M.,  plaintiff 
started  for  a  picnic  in  the  east  part  of  the  city,  riding  a  bi- 
cycle, and  was  going  in  an  easterly  direction  along  Jeffer- 
son Street  when  his  vehicle  collided  with  defendant's  auto- 
mobile, resulting  in  the  injuries  complained  of.  The  grounds 
of  negligence  alleged  are:  (1)  That  defendant  was  operat- 
ing his  car  at  an  unlawful  speed ;  (2)  was  not  driving  on  the 
right-hand  side  of  the  street  or  as  near  the  curb  as  the  con- 
dition of  the  street  permitted;  and  (3)  attempted  to  turn  to 
the  left  into  North  Second  Avenue  without  passing  to  the 
right  of  and  beyond  the  center  of  said  street  before  so  turn- 
ing. The  first  error  assigned  is  that  the  verdict  is  not  sus- 
tained by  the  evidence,  for  that  (1)  negligence  of  the  de- 
fendant was  not  shown  to  have  been  the  proximate  cause  of 
plaintiff's  injuries,  and  (2)  negligence  on  the  part  of  plain- 
tiff contributed  to  such  injuries.  An  ordinan(  ^  of  Winter- 
set  prohibited  the  operation  of  an  automobile  at  a  rate  of 
speed  exceeding  six  miles  an  hour.  The  evidence  was  all 
hut  conclusive  that  the  speed  of  the  car  exceeded  this  rate ; 
that,  in  meeting  {daintitf,  the  automobile  kept  near  the 
center  of  the  street  until  near  the  intersection,  when  it 
tnrned  to  the  left,  instead  of  the  right,  as  required  by  Para- 
graph 1  of  Section  1571-ml8  of  the  Code  Supplement,  1913, 
declaring  that: 

"The  operator  of  a  motor  vehicle  shall  turn  to  the  right 
when  meeting  another  vehicle  and  in  cities  and  towns  shall 
at  all  times  travel  on  the  right-hand  side  of  the  street,  as 
uear  the  curb  as  the  condition  of  the  street  will  permit." 

Vol  119  la.— 89 
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Nor  did  defendant  pass  to  the  right  and  be.yond  the  cen- 
ter of  North  Second  Avenue  before  turning,  as  exacted  by 
Paragraph  4  of  the  same  statute,  directing  that: 

"The  operator  of  a  motor  vehicle,  •  *  *  in  turning 
to  the  left  from  one  street  or  highway  into  another,  shall 
pass  to  the  right  of  and  beyond  the  center  before  turning." 

Negligence  in  all  throe  respects  was  shown,  and,  as  we 
think,  the  collision  might  have  been  found  to  have  been  in 
consequence  of  any  one  of  them,  and  therefore  that  such 
negligence  was  the  proximate  cause  of  plaintiff's  injuries. 
The  plaintiff  testified : 

**\Vas  not  looking  north  as  I  came  down  Jefferson 
Street  until  I  got  to  the  corner  to  see  if  traflSc  was  clear. 
Mr.  Hamilton  was  about  in  front  of  the  telephone  office 
or  near  it  when  I  first  saw  him.  I  was  about  in  front  of 
first  house  west  of  the  corner.  Was  riding  in  the  center  of 
the  street.  Mr.  Hamilton  was  in  the  center  of  the  street. 
I  did  not  see  he  was  turning  south  until  I  was  about  20- 
feet  from  him  and  I  turned  to  the  right.  I  was  going  east 
and  he  west;  about  halfway  between  center  and  curb  on 
south  side  of  street  when  he  was  turning  south. '  Was 
just  crossing  where  Second  Avenue  would  go  into  Jefferson 
Street.  When  I  saw  he  was  turning  south,  I  kept  on  going 
towards  the  curb  on  the  south  side  of  the  street.  The  street 
and  sidewalk  were  clear.  .  North  half  of  Jefferson  Street 
was  clear.  Q.  What  did  you  do?  A.  Kept  going  on  over 
to  the.  right  where  I  should.  Q.  You  kept  on  turning  to 
the  right?  A.  Yes,  sir.  Q.  That  is,  you  turned  in  to- 
w^ards  the  south  side  of  the  street  just  the  same  as  Mr.  Ham- 
ilton was  turning?  A.  Yes,  sir.  Q.  Now  then,  if  you 
had  gone  on  straight  east  you  would  have  escaped  him— 
would  not  have  met  him  at  all?  A.  Probably  would  h&ve, 
for  I  would  have  been  right  in  his  course  then;  I  had  no 
right  to  be  there.  Q.  You  had  no  right  over  on  the  north 
side  of  the  street?    A.    No,  sir.     I  probably  had  a  legal 
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right;  but  it  was  not  proper  to  be  there,  in  custom.  ♦  *  • 
Mr.  Hamilton  was  southward  bound  when  I  hit  him,  in 
Eonthwest  slant.  *  ♦  ♦  After  Mr.  Hamilton  turned 
south,  he  was  still  on  the  angle  moving  south.  I  thought 
I  surely  could  get  around  him.  I  did  not  imagine  he  would 
go  over  against  the  curb." 

Mrs.  Stanfield  testified  that  both  vehicles  were  near  the 
middle  of  the  street  when  she  first  saw  them,  and  that  both 
had  turned  towards  the  south  when  the  collision  occurred. 
Smith  swore  that,  immediately  after  the  collision,  he  saw 
plaintiff  getting  up  at  a  point  about  22  feet  east  of  the 
corner.  Anna  Violet  located  him  at  the  same  place.  Jack- 
son testified  that  the  '^bicycle  was  coming  from  the  west. 
Automobile  started  up  the  street  west,  and  at  the  cor- 
ner the  boy  took  the  south  side,  and  the  auto,  in  place  of  go- 
ing around  him,  went  in  towards  him  and  struck  bicycle  at 
the  corner  of  the  street;"  that  "the  man  on  the  bicycle,  as 
he  came  down  the  street,  was  about  at  the  middle  of  it," 
and  that  when  defendant  was  turning  to  the  south,  the  acci- 
dent happened.    On  the  other  hand,  the  defendant  testified : 

"I  had  got  just  about  out  ib  the  center  of  the  street, 
possibly  just  a  little  north  of  the  center,  and  went  west  until 
I  came  almost  to  the  turn  and  started  to  turn  south.  Plain- 
tiff was  coming  along  up  not  far  from  the  lumber  yard.  I 
was  running  about  7  or  8  miles  an  hour.  I  was  running  in 
low  in  a  Ford;  had  not  shifted.  Plaintiff  was  coming  fast 
until  he  looked  up  and  saw  me,  and  then  shot  across  pretty 
rapidly,  I  thought.  When  I  first  saw  him  he  was  north  of 
me  quite  a  ways,  west  of  me  on  north  side  of  the  street.  He 
was  looking  towards  the  north  about  the  time  he  got  to  the 
crossing.  I  noticed  he  looked  north  until  he  looked  up  and 
happened  to  see  me,  and  then  he  shot  actoss  to  the  south 
side  of  the  strieet.  When  he  looked  up  and  saw  me,  I  was 
about  to  the  corner  of  the  street  just  ready  fo  turn  south — 
was  turning  «outh  a  little.    He  shot  across  the  street  to  the 
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south  side  of  the  street  and  the  automobile  and  bicycle  came 
together.  ♦  •  ♦  i  think  we  were  just  about  at  the  east 
side  of  Second  Street,  right  at  the  corner.  There  was  noth- 
ing to  hinder  Walterick  going  right  straight  down  tbe  street^ 
north  of  nie.  •  ♦  •  Was  not  running  15  miles  an  hour. 
•  *  *  There  was  nothing  to  interfere  with  me  going  in 
the  center  of  i)ie  street  or  the  north  side  of  Jefferson  Street 
and  the  north  side  was  absolutely  clear.  The  reason  I  did 
not  go  to  the  north  side  of  Jefferson  Street  was  because,  when 
I  got  into  the  center  of  the  street  from  where  mj  cap  was 
standing,  I  was  ready  to  turn  south.  I  did  not  attempt, 
when  I  turned,  to  go  to  the  north  side  of  Jefferson  Street  and 
turn  south  so  as  to  bring  me  west  of  the  center  of  Jefferson 
Street  and  Second  Avenue.  *  *  *  I  turned  south  before 
Walterick  did.  When  I  turned  south,  he  was  pretty  well  to 
the  north  of  the  street  west  of  me,  and  I  was  turning  south 
on  Second  Avenue.  I  was  heading  for  the  traveled  track 
about  the  center  of  the  street.  The  track  is  about  20  feet 
wide.  I  was  10  or  12  feet  from  the  curb  and  southeast  inter- 
section. ♦  •  »  When  we  struck,  I  was  turning  south  a 
little  south  of  the  center." 

Haymond  testified  that  plaintiff  "was  going  from  the 
west  more  on  the  north  side  of  the  street  on  his  bicycle,  con- 
siderably faster  than  Mr.  Hamilton — 10  or  15  miles  an 
hour.  When  I  first  saw  him,  he  was  looking  towards  the 
north,  and  was  about  10  feet  west  of  the  west  side  of  street 
intersection.  Just  as  Mr.  Hamilton  was  getting  ready  to 
turn  south,  Walterick  ran  into  him  with  the  bicycle."  He 
swore  that  Walterick  was  looking  north  until  the  time  of 
the  collision.  Mrs.  Hann  testified  that  plaintiff  was  ridnig 
on  the  north  side  of  the  street.  From  this  evidence,  the 
jury  might  have  found  that  the  automobile  was  moving  at 
a  speed  of  considerably  more  than  6  miles  an  hour,  and  if  so, 
that,  but  for  such  excessive  speed,  plaintiff  might  hftve 
passed  the  car  to  the  right  without  colliding,  and  that  this 
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would  have  happened  had  he  kept  his  car  to  the  right  of  the 
center  of  Jefferson  Street  near  the  curb,  or  passed  to  the 
right  of  the  center  of  North  Second  Avenue  before  turning 
to  the  left.  Defendant's  negligence  in  any  of  these  respects, 
then,  might  have  been  found  to  have  been  the  proximate 
cause  of  the  injuries  snffered. 

Kor  does  the  evidence  leave  any  doubt 
^  con^trlbutor*  *  *^"^  ^^^  issuc  as  to  contributory  negligence 
emewnSes.  ^^'"^  rightly  submitted  to  the  jury.  Accord- 
ing to  plaintiff's  testimony,  he  was  within 
20  feet  of  the  car  when  he  noticed  it  begin  turning  to  the 
south.  He  was  suddenly  called  upon  to  act,  and  to  act 
quickly.  That  he  may  have  made  a  mistake  in  choosing  the 
safest  way  to  pursue  did  not  necessarily  condemn  him  as 
pilty  of  contributory  negligence.  The  outcome  depended 
largely  on  the  course  likely  to  be  pursued  by  defendant. 
Would  he  persist  in  ignoring  the  law  of  the  road,  upon  see- 
ing another  vehicle  turning  to  the  right,  as  it  should,  or 
bring  his  own  car  to  the  right  side  of  the  street  where  it 
should  be?  The  plaintiff  could  not  know,  and  could  judge 
only  from  appearances.  Again,  in  view  of  the  speed  of  the 
vehicles,  might  plaintiff  escape  injury  by  passing  to  the 
right,  notwithstanding  defendant\s  course?  He  was  not 
bound  to  turn  to  the  left  or  keep  on  directly  to  the  east  in 
preference  to  what  he  did,  except  in  the  event  that  this 
seemed  to  him,  acting  as  an  ordinarily  prudent  person 
would  act  under  like  circumstances,  the  safer  way  to  pro- 
ceed. We  are  of  opinion  that  whether  he  was  negligent 
in  turning  to  the  right,  in  view  of  the  situation  confronting 
him,  was  rightly  submitted  to  the  jury. 

II.     Some  time  after  the  entry  of  judg- 

8.  newtbial:        ment,   defendant   filed   a   petition   for   new 

eredVvifienee:     trial,  ou  the  grouud  of  ncwlv  discovered  evi- 

evidence.  dcncc,  and  because  of  tlie  irregularity^  in  the 

proceedings  of  the  jury.    One  witness  testi- 
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fled  that,  8ome  days  after  the  accident,  he  heard  plaintiff 
say  that,  "If  I  had  been  looking  where  I  was  going,  this 
would  not  have  happened."  Testimony  of  a  like  state- 
ment's having  been  made  immediately  after  the  accident  was 
adduced  at  the  trial;  but  plaintiff  had  sworn  in  substance 
that  he  was  not  aware  of  having  made  such  a  statement, 
and  that  he  "was  very  much  dazed  at  the  time."  The  jury, 
then,  might  have  concluded  that  he  was  not  responsible  for 
what  he  then  said,  and  therefore  the  newly  discovered  evi- 
dence cannot  be  held  to  be  merely  cumulative.  Wayt  v.  B.  G. 
R.  d  M.  R.  Co.,  45  Iowa  217^    But  the  plaintiflE  denied  having 

made  the  statement  to  Witt,  and,  in  view  of 
*'  newiy™scov-      the  record  as  set  out,  we  are  not  inclined  to 

prod  6\rid6i)co  ' 

nonprobabiiity     sav  that  the  court  abused  its  discretion  in 
suit:  diHcre-        ruUug  that,  with  the  additional  evidence,  a 

tion.  to  >  > 

different  result  would  not  be  reasonably 
probable.    Rockwell  v.  Ketchum,  149  Iowa  507. 

The  alleged  irregularity  of    the    jury 
6.  Trial  :  con-        complained  of  is  that  there  was  discussion, 

duct  of  jury  :  * 

oMmpVoperar-    ^hilc   deliberating  on   their  verdict,  about 
triaL'^'  •  '^^'^      making  an  example  of  defendant,  inasmuch 

as  there  had  been  much  careless  auto  driv- 
ing, and  he  had  means  and  the  plaintiff  was  without  these. 
Undoubtedly,  such  a  remark  was  made,  but  the  foreman  of 
the  jury  promptly  declared  that  this  could  not  be  thought 
of,  and  that  the  ease  should  be  decided  right,  regardless  of 
the  wealth  of  the  one  or  the  poverty  of  the  other.  The  ju- 
rors agree  in  their  testimony  that  they  gave  these  sugges- 
tions no  consideration,  and  some  of  them  say  they  heard  no 
such  talk ;  and  the  amount  of  the  verdict,  which  was  not 
excessive,  bears  out  their  assertions  that  these  matters 
were  not  taken  into  account.  We  are  content  with  the  ruling 
of  the  trial  court  on  the  petition  for  new  trial. — Affirmed. 

GaynoR;  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 
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H.  N.  Williams  et  al.,  Appellees,  v.  J.  E.  Rbdingbr,  Appel- 
lant. 

TSOVEB  ANB  COKVEBSION:     Acts  Constituting— Evidence.     So 

1  long  as  one  is  rightfully  in  possession  of  property  by  virtue 
of  a  lease,  there  is  no  conversion.  Evidence  reviewed,  and  held 
sufficient  to  prevent  a  Jury  question  as  to  the  existence  of  such 
lease. 

TROVES   AND    OONVEBSION:      Acts    Oonstituting—Oompromise 

2  Offer.  One  rightfully  In  possession  of  property  by  virtue  of  a 
lease,  does  not  forfeit  such  right  by  a  mere  offer,  in  the  nature 
of  a  compromise,  to  surrender  such  possession  provided  he 
is  paid  a  sum  of  money  claimed  to  be  due  him. 

Appeal  from  Polk  District  Court. — W.  H.  McHenry^  Judge. 

Monday^  March  12,  1917. 

Action  to  recover  for  the  value  of  property  alleged  to 
have  been  converted  by  defendant,  resulted  in  the  judgment 
as  prated,  though  in  a  lesser  amount.  Defendant  appeals. 
^Reversed. 

Tomlinson  d  Oilmore,  for  appellant 

R,  d  F,  E.  Ryan,  for  appellees. 

Ladd,  J. — The  plaintiffs  leased  the  east 
L  trovbb  and        half  of  the   defendant's  double  brick  one- 

i!ONVEaSUJN'  : 

tin ' -^^e^idunce     ^tory  building,  in  which  to  operate  a  moving 

picture  show,  for  a  term  of  Ave  years  begin- 
ning October  1,  1912.  The  necessary  appliances  and  fix- 
tures were  installed,  and  the  "Cupid  Theatre"  operated  un- 
til July  20,  1914,  when  a  contract  of  sale  was  entered  into 
with  one  Bottgar.  Thereupon  the  lease  was  surrendered, 
and  the  defendant  entered  into  a  lease  with  said  Bottgar 

• 

for  the  term  of  five  years,  beginning  July  1,  1914.  There- 
after this  lease  was  assigned  to  Erman  and  Asbach,  and 
later,    Asbach    assigned    his    interest    therein    to    Erman. 
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The  defendant  assented  to  these  assignments.  The  appli- 
ances and  fixtures  were  not  paid  for,  and  some  of  the  rent 
was  overdue  when  the  parties  hereto  got  together,  and,  in 
the  latter  part  of  February,  1915,  settled  in  writing,  the 
plaintiffs  i)aying  defendant  ?oO  in  eash  on  rent,  and  under- 
takirjg  to  pay  another  ^^50  *'froni  the  first  money  received 
on  sale  of  any  or  all  of  the  theatre  equipment  now  used  in 
the  'Cuj)id  Theatre,'  against  which  defendant  agreed  to 
waive  his  landlord's  lien."  The  plaintiffs  undertook  "to 
take  possession  of  the  equipment,  either  amicably  or  by 
mt^ans  of  legal  proceedings,  and  proceed  to  sell  out  as  early 
as  practicable,  not  hUer  than  March  1,  1915."  Defendant 
undertook  to  attempt  to  get  possession  of  the  room  by  legal 
proceedings  if  necessary.  On  demand,  possession  was  sur- 
rendered by  Erman  to  defendant,  the  appliances  and  fix- 
tures held  by  him  under  the  contract  of  sale  being  in  the 
building.  A  dispute  arose  over  plaintiffs'  right  to  posses- 
sion of  the  equipment  for  the  picture  show,  and  this  action 
was  begun  March  17,  1915.  The  plaintiffs  alleged  abso- 
lute ownership  in  them,  possession  by  defendant,  demand 
by  them  for  the  property,  and  defendant's  refusal  to  yield 
possession.  Recovery  for  the  value  of  the  property  alleged 
to  have  been  converted  was  ])rayed.  These  allegations  were 
put  in  issue  by  the  answer.  A  cross-petition  was  filed;  but, 
as  the  ruling  withdrawing  the  issues  raised  thereby  is  not 
challenged  by  assignment  of  error  or  brief  point,  and  the 
evidence  was  not  such  as  to  support  recovery  thereon,  its 
averments  need  not  be  stated.  The  main  issue  is  whether 
defendant  was  entitled  to  retain  the  property  under  an  oral 
lease,  notwithstanding  demand  therefor.  Plaintiffs  deny, 
and  defendant  alleges  that  the  latter  had  entered  into  an 
oral  lease  of  the  equipment  with  plaintiffs  for  the  month 
of  March,  1915,  and  was  in  possession  thereunder.  If  so, 
defendant  rightly  refused  to  yield  possession  when  demand- 
ed, and  there  was  no  conversion.     An  examination  of  the 


March  1917]  Williams  v.  Kedinger.  617 

record  leaves  no  doubt  that  the  evidence  bearing  on  this 
issue  was  in  conflict.  The  plaintiff  Mrs.  Baker  testified 
that,  about  February  26,  1915,  defendant's  wife  suggested 
to  her  that  she  and  her  husband  would  like  to  lease  the 
eqniximent  for  a  while,  and  see  if  the  picture  show  could  be 
made  to  pay,  and  that  she  referred  her  to  Walter  Williams, 
saying  that  whatever  he  did  would  be  satisfactory  to  her, 
Walter  Williams,  son  of  the  plaintiff  H.  N.  Williams,  tes- 
tified that  he  had  a  conversation  with  Mrs.  Redinger,  in 
which  she  asked  him  what  the  use  of  said  eciuipment  would 
he  worth  for  one  month,  to  which  he  responded,  "f30;''  that 
she  thought  that  too  much,  and  that  later  she  suggested  f  20 
as  being  about  right,  and  that  he  agreed  to  let  her  have  it 
for  |20;  that  he  drew  up  a  lease  covering  the  month  of 
March  and  presented  to  defendant  and  wife  for  signature, 
whereupon  they  refused  to  sign  it,  insisting  that  they  only 
wanted  it  for  two  weeks;  that  he  so  changed  it,  and,  as 
they  would  not  sign,  he  and  his  father  demanded  possession 
March  16,  1915,  and,  as  defendant  refused  to  yield  pos- 
session, this  suit  was  brought  on  the  following  day. 

On  the  other  hand,  defendant's  wife  testified  substan- 
tiallv  as  did  Mrs.  Baker,  and  that  at  Mrs.  Baker's  instance 
she  telephoned  to  Walter  Williams,  inquiring  "if  he  would 
he  willing  to  rent  us  the  fixtures,  and  he  said  he  would. 
He  said  he  wanted  |30,  and  I  told  him  I  thought  that  was 
too  much,  and  he  came  down  to  f 20  for  the  month,  and  then 
I  told  him  if  it  didn't  pay  I  did  not  care  to  run  it  more  than 
two  weeks — we  would  take  it  for  the  month — and  the 
agreement  was  so  made.  He  said,  *Take  it  out  of  the  f50 
for  time  used,'  and  I  considered  the  rent  which  we  owed, 
supposing  it  was  all  paid,  and  nothing  was  said  about  a 
written  contract  or  lease  or  anything." 

She  testified  further  that  they  operated  the  moving  pic^ 
tare  show  until  March  9th  following;,  when  Williams  sub- 
mitted a  written  lease  for  signature,  and  that  they  refused 


618  Williams  v.  Redinger.  [179  Iowa 

to  sign  it,  as  they  had  already  leased  the  building.  Later, 
plaintiffs'  attorney  submitted  a  lease,  which  they  also  re- 
fused to  sign.  The  defendant  testified  that  he  stood  by 
when  Mrs.  Redinger  telephoned  Williams ;  that  they  were  in 
possession  of  and  operated  the  picture  show  from  March 
1,  1915,  until  March  23d,  when  the  equipment  was  removed 
to  the  basement,  and  that: 

"No  demand  was  made  upon  me  by  Mr.  Williams  or 
Mrs.  Baker  for  the  possession  of  the  moving  picture  outfit 
before  the  first  of  March,  1915,  nor  until  after  we  had  been 
in  possession  of  the  show  for  about  a  week.  They  brought 
a  lease  to  our  place  and  wanted  us  to  sign  it,  and  1  told 
them  we  had  one  and  we  didn't  need  two.  I  told  them  we 
had  a  verbal  lease,  and  the  written  one  was  bad  and  I 
would  not  sign  it,  and  then  Mr.  Ryan  said  that  they  would 
close  the  show.  I  said  *Close  the  show.  We  don't  want  the 
show.  Our  rent  is  paid,  and  if  you  feel  like  closing  it, 
close  it.  I  don't  want  it.  Before  I  will  sign  the  lease, 
you  can  close  it  and  take  it.'  ♦  ♦  ♦  i  know  Mr.  Ryan 
and  Mr.  Williams  came  out  to  the  show  to  take  possession. 
I  told  Mr.  Rvan  I  had  rented  it  for  a  month  and  the  rent 
was  paid,  and  if  he  wanted  the  fixtures  to  go  down  town 
and  settle  witt  you  [Mr.  Tomlinson]  and  pay  you  what 
he  was  owing  me  and  get  the  stuff  that  night.  They  had 
not  made  the  payment  of  the  balance  of  f 50,  nor  made  any 
offer  at  that  time.  I  did  not  at  any  time  refuse  to  let  them 
have  the  goods  except  on  condition  that  they  pay  what  was 
owing  me.  I  told  them  at  any  time  they  paid  the  balance 
of  the  money  they  owed  me  they  could  come  and  get  the 
stuff  at  any  time.  They  didn't  take  anything  until  they 
took  it  all.  That  was  the  7th  of  June.  At  the  time  they 
paid  me  the  other  ^50,  they  took  it  all,  except  they  left  some 
old  broken-up  lumber.  Mr.  Ryan  said  if  I  would  allow 
them  to  take  the  fixtures,  he  would  let  me  keep  the  brok- 
en-up lumber  as  wood.    Q.    Did  you  stop  them  from  tak- 
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ing  anything  that  they  wanted  to  take  that  belonged  to 
them?  A.  Not  a  thing  after  they  paid  me  what  they  owed 
me.  They  took  what  they  wanted.  I  did  not  stop  them  at 
all.  They  left  the  stuflf  they  did  leave  without  any  sugges- 
tion from  me." 

Walter  Williams  denied  that  Redinger  offered  to  sur- 
render possession  of  the  property,  and  testified  that  he  had 
not  told  defendant's  wife  that  she  and  defendant  might  have 
the  use  of  the  property  for  two  weeks  or  a  month,  or  any 
other  time,  and  swore  that  there  was  no  definite  understand- 
ing as  to  leasing.  Thereafter,  the  court  called  defendant, 
who,  in  response  to  questions,  swore  that  he  had  never 
paid  the  f20  for  rent,  and  that  nothing  had  ever  been  said 
about  it. 

"Court :  The  plaintiff  in  this  case  is  denying  that  lease 
entirely?  Mr.  Ryan:  Absolutely.  Court:  Gentlemen  of 
the  jury,  it  is  the  order  of  this  court  that  all  of  the  testi- 
mony of  the  defendant  Redinger  with  reference  to  a  lease  be 
stricken  from  this  record.  The  testimony  here  would  not 
justify  you  in  finding  that  Redinger  ever  ha^  a  verbal  lease 
is  withdrawn  from  your  consideration  entirely." 

The  record,  as  recited,  compels  us  to  differ  with  the 
trial  court,  and  to  say  that  there  was  a  sharp  conflict  in  the 
evidence  as  to  whether  the  parties  had  agreed  that  defend- 
ant and  his  wife  were  to  have  the  use  of  the  equipment  for 
the  term  of  one  month  from  March  1,  1915.  It  is  suggested 
that  Mrs.  Redinger  was  not  shown  to  have  acted  for  defend- 
ant. The  latter  was  at  her  side  when  negotiating  with  Wal- 
ter Williams,  and  ratified  her  agreement,  if  any  there  was, 
by  using  the  property  in  operating  the  picture  show.  He 
was  bound  by  what  she  did  in  his  behalf.  Again,  Walter 
Williams'  authority  to  act  in  behalf  of  plaintiff  is  ques- 
tioned. As  seen,  Mrs.  Baker  agreed  in  advance  to  be  bound 
by  anything  he  did,  and  the  evidence  was  such  as  to  carry  to 
the  jury  the  issue  as  to  whether  what  he  did  was  with  his 
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father's  approval.  The  latter  testified  that  defendant 
claimed  to  have  leased  the  property  in  February,  and  that 
"they  were  running  the  place  without  any  authority  from  us 
because  they  hadn't  signed  the  lease."  This  impliedly  con- 
ceded the  authority  of  his  son  to  lease,  and,  in  view  of  the 
entire  record,  at  the  least  made  an  issue  for  the  jury.    But 

appellee  suggests  that,  as  defendant  offered 
2.  trovrr  and         to   yield   possession    if   the   remaining   f 50 

CONVERSION  :  ,  .  .  ,  .  •  J      I.  x     • 

a«'t8  constitu-      owed  ou  Settlement  were  paid,  he  cannot  in- 
m?8^*  offer.''*^^       sist   on   his   rightful   possession   under  the 

alleged  oral  lease  as  a  reason  for  not  yield- 
ing possession — relying  on  Fanners'  Millhifj  Co.  r.  Mill  Own- 
ers Mui.  Fire  Iti^.  Co.,  127  Towa  314;  Donley  v.  Portn\  110 
Iowa  542,  545;  and  like  decisions.  But  defendant  distinct- 
ly asserted  the  existence  of  the  oral  lease  and  his  possession 
thereunder,  as  plainly  appears  from  testimony  heretofore 
quoted.  True,  he  also  offered  to  yield  possession  then  on 
condition  that  the  deferred  payment  of  f50  be  then  made. 
This  was  not  done,  and  therefore  the  offer  not  accejited. 
That  siiid  doubtless  was  by  way  of  concession,  for  he  had 
waived  any  lien  he  may  have  had  as  landlord.  At  any  rate, 
the  conditional  offer  of  possession  ^id  not  obviate  his  asser- 
tion of  the  right  to  continue  in  possession  of  the  property 
under  the  alleged  oral  lease. 

The  issue  as  to  whether  there  was  an  oral  lease  should 
have  gone  to  the  jury. — Reversed. 

Gaynok^  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


LoTTisE  A.  WiNN^  Administratrix,  Appellee,  v.  Town  op 

Anthon,  Appellant. 

MA8TBB  AND  SERVANT:     The  Relatiox^— Creation  and  SzisteBce 

1    —Consent  of  Master.     Principle   reafBrm6<l   that  one  who   in 

good  faith  enters  upon  the  master's  work  at  the  reguest  of  a 

servant  in  actual  charge  of  the  work,  and  with  the  express  or 

implied  consent  of  the  master,  is  entitled  to  the  protection  due 
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a  servBiit,  even  though  he  may  not  be  entitled  to  recover  wages 
from  the  master. 

MASTSR  AND  SB&VANT:    CoBtrlbutory  Negligence — OflUsions  Sub- 

2    stltutioii    of   Machlnery^Evidence.      Evidence    reviewed,    and 

held  insufficient  to  show  that  a  deceased  servant  had  officiously 

removed  safety  set  screws  from  a  shaft  and  substituted  head 

set  screws,  which  were  dangerous. 

Appeal  from  Woodbury  District  Court, — ^John  W.  Anper- 

SON;  Judge. 

MONDAY;  March  12,  1917. 

Action  to  recover  damages  for  personal  injury.  Ver- 
dict and  judgment  for  the  plaintiif.  Defendant  appeals. — 
ijfirmed. 

Bhull,  €hiU,  Sammis  &  Stilwell  and  H,  B.  Walling,  for 
appellant 

Henderson  d  Frihourg  and  0.  D.  Nickle,  for  appellee. 

Gatnor^  C.  J. — This  action  is  brought  by  the  adminis- 
tratrix of  the  estate  of  one  Lester  R.  Winn  to  recover  dam- 
ages, based  on  alleged  negligence  of  the  defendant  town,  re- 
sulting in  his  death.  It  is  claimed  that  the  deceased  was  an 
employee  of  the  defendant  town's,  and  engaged^  in  operating 
an  engine  in  its  water  plant.  The  answer  was  a  general 
denial,  contributory  negligence  and  assumption  of  risk. 
Theie  was  a  verdict  for  the  plaintiff,  and  judgment  was  en- 
tered against  the  defendant,  and  from  this,  defendant  ap- 
peals. 

Defendant  is  an  incorporated  town  with  a  population 
of  about  700  people.  It  owned  and  operated  a  waterworks 
Bysttm  for  the  purpose  of  supplying  water  to  the  inhab- 
itants of  the  towm.  The  power  used  was  produced  by  the 
use  of  a  gasoline  engine.  One  Sheffield  was  duly  appointed 
marshal  by  the  city,  and  among  his  duties  as  such  was  to 
operate  the  water  plant  and  the  pump  used  in  connection 
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therewith.  Winn,  the  deceased,  was  employed  by  Sheffield. 
Sheffield's  employment  began  about  the  1st  of  July,  1912. 
The  next  day  after  he  was  employed  by  the  city,  he  employed 
the  deceased,  Winn,  to  run  this  water  plant  and  operate 
the  pump.  Deceased  continued  in  this  employment  from 
the  1st  of  July,  1912,  until  his  death,  which  occurred  on 
January  27,  1913. 

In  stating  her  cause  of  action  against  the  town,  the, 
plaintiff  specifies  two  grounds  of  negligence,  bat  one  of 
which  we  will  consider,  to  wit:  That  certain  set  screws 
were  used  upon  the  shafting  which  connects  the  engine  and 
pump,  and  that  these  were  so  placed  as  to  protrude  IV^ 
inches  above  the  surface  of  t'  shafting;  that  this  shaft- 
ing was  left  wholly  unguarded,  with  these  screw  heads  so 
projecting,  rendering  the  shafting  dangetous  and  unsafe 
when  in  operation. 

One  question  material  to  this  contro- 
,1.  Master  and       versv  is,  Was  the  decedent  an  employee  of 

SERVANT  :    the  «  7  1        » 

rfi«*l°,?^*  «5f-^"     the  defendant's  or  a  mere  volunteer  or  tres- 

tion  ana  exist-  • 

Sfmaste?.*^"'     passer?    The  record  discloses  that  Sheffield 

was  employed  by  the  town  as  its  marshal; 
that  as  such  he  assumed  and  was  charged  with  o^rtdin  da- 
ties,  among  which  was  to  operate  the  waterworks  and 
pump  in  question.  The  evidence  is  conclusive  that,  the 
next  morning  after  he  was  so  employed,  he  obtained  the 
services  of  Winn  and  installed  him  in  charge  of  this  plant, 
with  the  duty  of  operating  the  pump  and  waterworks;  or, 
in  other  words,  discharging  those  duties,  so  far  as  the  op- 
eration of  the  water  plant  is  concerned,  which  Sheffield  as- 
sumed under  his  employment  with  the  defendant. 

The  contention  of  the  defendant  is  that  Sheffield  had  no 
authority  to  employ  the  plaintiff;  that  no  member  of  the 
council  knew  of  Winn's  employment;  that  Sheffield  em- 
ployed Winn  on  his  own  a.ccount  and  paid  him  out  of  hii 
own  pocket  to  do  the  work;  that  it  had  no  knowledge  that 
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the  conditions  existed  of  which  complaint  is  made;  that  it 
was  in  no  way  responsible  for  those  conditions;  that,  at  the 
time  Sheffield  was  employed  by  the  town,  and  at  the  time 
Winn  took  charge  of  the  water  plant,  there  were  no  set 
screws  in  the  shafting  with  heads  projecting;  that  the  con- 
dition complained  of  did  not  then  exist ;  that,  if  any  change 
was  made  in  the  shafting,  touching  head  screws,  that  ren- 
dered the  shafting  dangerous,  these  changes  occurred  while 
Winn  had  charge;  that  either  he  changed  the  head  screws 
himself,  and  brought  about  the  condition  that  caused  his  in- 
jury, or  that  he  permitted  or  suffered  someone  to  do  it  while 
having  charge  of  the  shafting,  and  that  the  change,  if  any 
made,  was  not  known  to  the  town  or  communicated  to  the 
town  by  hira  or  anyone  else;  that  he  brought  about,  or  suf- 
fered to  be  brought  about,  the  condition  which  rendered 
the  shafting  perilous — the  condition  which  it  is  claimed 
caused  the  injuries  resulting  in  his  death. 

We  take  up  the  first  proposition :  Was  Winn  rightfully 
in  charge  of  the  work  with  the  knowledge  and  consent  of 
the  town,  actual  or  implied?  That  he  was  performing  serv- 
ices for  the  town  and  its  inhabitants,  this  record  leaves  no 
doubt.  He  entered  upon  this  work  about  the  1st  of  Juh', 
1912,  and  continued  openly  about  the  work  and  in  discharge 
of  these  duties  until  he  was  injused,  on  January  27,  1913, 
and  was  there  daily.  It  is  true  ^effleld  employed  Winn  on 
his  own  account  and  paid  him  out  of  his  own  pocket.  Winn's 
general  business  consisted  of  work  in  an  elevator  situated 
near  this  plant.  This  plant  was  located  between  Winn^s 
home  and  the  elevator  in  which  he  worked.  He  was  em- 
ployed by  Sheffield  to  start  and  stop  the  engine  and  pump 
at  appropriate  intervals. 

It  is  urged  that,  because  the  town  owned  this  water 
plant,  and  ha(^  uii  >rtaken,  through  its  proper  officers,  to 
furnish  watii*  to  llie  town  through  this  instrumentality,  it 
had  a  right  to  and  did  employ  a  suitable  and  proper  per- 
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son  to  discharge  these  duties,  and,  in  doing  this,  selected 
Sheffield ;  that  Sheffield's  act  in  employing  the  plaintiff  and 
paying  him  out  of  his  own  pocket  did  not  charge  the  town 
with  any  duty  to  the  party  so  employed ;  that  it  could  not 
be  held,  without  notice  to  it,  either  expressed  or  implied, 
that  Winn  was  attempting  to  discharge  any  duties  far  and 
in  behalf  of  the  defendant,  in  connection  with  this  plant. 

Upon  this  |K)int  we  cannot  do  better  than  repeat  in  sub- 
stance what  was  said  in  this  same  case  in  the  opinion  filed 
in  February,  1015,  aiid  reported  in  168  Iowa  699,  703:  That 
Home  degree  of  supervision  of  the  plant  and  its  machinery 
devolved  upon  him  (Sheffield),  although  it  appeared  that 
the  ultimate  and  general  supervision  was  reserved  to  the 
town  council.  He  (Sheffield)  employed  Winn  the  next 
day  after  his  own  appointment.  The  defendant  is  a  town  of 
GOO  or  700  people.  The  plant  is  located  close  to  the  busi- 
ness part  of  town.  There  was  no  con<^ealmen^  w  bad  faith 
on  the  part  of  Winn.  Sheffield  furnished  him  with  a  key. 
His  services  were  performed  openly  and  to  the  knowledge 
of  citizens  of  the  town.  In  November,  the  clutch  became 
out  of  repair.  This  was  reported  by  Wina  to  Sheffield,  who 
re|)orted  it  to  the  town  council.  Slieffield  and  Winn  re- 
moved the  clutch,  and  a  member  of  the  town  council  came 
and  examined  it.  Afterwards,  it  was  sent  off  for  repairs. 
^Vhen  it  was  returned,  Winn  assisted  again  in  replacing  it. 
It  is  claimed,  however,  that  Winn  was  not  actually  present 
when  the  councilman  took  the  clutch  for  repairs. 

It  is  said  in  that  opinion  that  there  was  direct  evidence 
of  actual  knowledge  of  Councilman  Lucas  of  Winn's  work, 
and  perhaps  the  same  ought  to  be  said  as  to  Councilman 
Meyers.  The  record  on  this  trial  does  not  affirmatively 
show  that  fact,  but  it  is  our  jitd^^n^^w^  under  the  record  as 
made,  that  the  jury  could  well  have  found  actual  knowledge 
of  the  councilmen  of  the  fact  of  f.Winn's  employment,  and 
the  fact  that  he  was  rendering  servfi'^es  for  the  town  in  and 
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about  the  plant  in  question,  prior  to  the  time  he  was  in- 
jured. 

Notwithstanding  some  evidence  to  the  contrary,  we 
think  the  jury  was  justified  in  finding,  in  view  of  all  the  facts 
disclosed  by  this  record,  that  it  would  be  a  most  incredible 
and  unbelievable  thing  that  the  officers  of  this  town  should 
not  have  known  of  Winn's  employment.  This  Is  emjdia- 
sized  w'hen  we  consider  that  they  had  supervision  of  so  im- 
portant a  matter  as  furnishing  water  to  the  inhabitants  of 
the  town;  that  they  had  primary  supervision  and  direction 
of  the  instrumentality  through  which  the  water  was  fur- 
nished; that  the  town  is  small,  and  that  the  plant  is  located 
near  the  business  portion  of  the  town ;  thnt  these  men  who 
acted  as  eouncilmen  were  active  business  men  of  the  town, 
with  their  places  of  business  located  not  far  from  the  plant 
in  question.  We  think,  therefore,  that  there  was  evidence 
justifying  the  conclusion  at  which  the  jury  must  have  ar- 
rived in  their  verdict,  that  the  town  had  notice  and  know'l- 
edge  of  the  fact  that  Winn  was  serving  them  in  the  capacity 
in  which  he  was  serving  them  at  the  time  he  received  his 
injury.  It  was  for  the  jury  to  say  whether  the  employment 
of  decedent,  and  the  rendition  of  services  by  him  pursuant 
thereto,  was  by  consent  of  the  town  council,  either  expressed 
or  implied.  With  this  finding,  the  case  is  brought  squarely 
within  the  decision  of  Aga  v.  Hat  hack,  127  Iowa  144.  It 
was  so  held  on  the  former  appeal. 

This  carries  us  to  an  examination  of  the 
2.  Master  and       record  as  to  who  is  I'esponsible  for  the  set 

HBRVANT :    con- 
tributory neg-     screws    with    heads    projecting,    of    which 

?tmitton"^of        plaintiff  complains.     It  appears  that,  at  the 
^demie!^ "         ^™^  Wiuu  entered  upon  hU  work,  only  coun- 
tersunk set  screws  were  in  use  upon  such 
shafting,  and  it  appears,  with  fair    certainty,    that    these 
Rcrew«  remained  in  the  shafting  up  to  the  tin>e  the  clutch 
was  removed  and  replaced  in  November,  1012.     In  Novem- 
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ber,  1912,  one  of  the  councilinen  was  notified  by  RheflSeld, 
the  marshal,  that  the  clutch  was  "out  of  fix/'  and  he  was 
requested  by  SheflBeld  to  go  down  and  see  what  could  be 
done  about  it.  He  went  down  and  examined  the  clutch. 
The  clutch  was  taken  off  and  sent  to  Sioux  Citv  to  be  re- 
paired.  The  clutch  was,  in  fact,  out  of  commission.  This 
councilman  testifies: 

"At  this  time  the  set  screw^s  were  countersunk.  There 
were  no  head  set  screws  i)rojectiug  from  the  shafting  or 
sleeve.  The  clutch  shaft  and  sleeve  were  removed  and  were 
sent  to   Pioux  City   for  repair." 

They  were  returned  in  about  10  days  and  were  put  back 
into  the  plant.  Winn  and  Rheffield  adjusted  these  parts  in 
their  proper  places  at  the  plant.  They  placed  whatever 
screws  were  placed  in  there  at  that  time  to  hold  the  sleeve. 
Sheffield  testified,  "I  helped  put  the  screws  that  were  put  in 
at  that  time,"  but  he  contends  that  the  screws  put  in  at 
that  time  were  all  countersunk,  and  not  such  screws  as  were 
in  there  at  the  time  of  the  injury.     He  says: 

"They  were  safety  set  screws  that  were  put  in  at  the 
time  the  clutch  and  shaft  were  replaced.  That  was  about 
the  last  of  November  or  the  1st  of  December." 

He  says  that  he  frequently  saw  them  afterwards  and 
noticed  that  set  screws  were  sunken  and  in  good  shape, 
holding  the  sleeve  in  its  proper  place;  that  he  noticed  this 
up  to  within  a  short  time  before  the  injury  occurred — 15  or 
20  days  or  so;  that  he  was  there  frequently,  made  special 
observation  of  the  work  of  this  shaft  after  it  had  been  re- 
placed, and  that  he  saw  that  sunken  set  screws  remained 
there  as  placed ;  noticed  this  not  only  when  the  engine  was 
in  motion,  but  when  the  engine  w^as  idle;  that,  after  Winn 
was  injured,  he  examined  the  shaft  and  sleeve,  and  found 
these  projecting  head  screws  in  the  shaft. 

There  is  scmie  testimony  offered  by  the  plaintiff  that, 
sometime  in  January,  Winn  purchased  certain  screws,  such 


Match  1917]      Winn  v.  Town  op  Anthon,  627 

• 

as  were  in  the  shaft  at  the  time  he  was  injured — ^those  with 
projecting  heads^  known  as  head  set  screws.    The  sugges- 
tion is  that  he  made  the  change  after  the  Ist  of  January, 
removing  these  countersunk  screws,  and  substituting  these 
Iiead  screws.     Let  us  see  what  the  record  shows  on  this 
imni,  and  what  the  jurj  might  have  found,     tt  may  well  be 
said  that  the  record  satisfactorily  shows  that,  up  to  Novem- 
ber, only  countersunk  screws  were  used,  in  the  shaft  and 
sleeve  at  the  place  where  Winn  was  injured.     This  shaft 
and  sleeve  were  removed  in  November.    These  screws  were 
at  that  time  removed.  .  The  shaft  and  clutch  were  sent  to 
Rioux  City — at  least  the  clutch.     When  the  repairs  were 
returned,  they  were  carried  by  Winn  and  Sheffield  to  the 
engine  house.    They  were  replaced.    This  was  about  the  last 
of  November  or  the  Ist  of  December.    Set  screws  with  pro- 
jecting heads  were  observed  in  the  shaft  soon  after  this, 
and  during  the  month  of  December.    There  is  evidence  that 
projecting  head  screws  were  in  the  shaft  at  this  point  after 
the  change  had  been  made,  during  the  month  of  Decem- 
ber.   The  jury  might  have  found  this  to  be  a  fact.    That 
no  projecting  head  screws  were  in  there  until  after  the 
shaft  had  been  removed   and  replaced,  we  may  concede. 
Sheffield  superintended  the  replacing  of  the  shaft.    He  clear- 
ly represented  the  town  at  that  time.    The  jury  might  well 
have  found  that  he  was  mistaken  in  saying  that  no  project- 
ing head  screws  were  used  in  replacing  this  shaft  at  the  point 
where  they  were  at  the  time  of  the  injury.    The  jury  could 
well  have  found  from  the  testimony  of  the  deceased's  son 
that  projecting  head  screws  were   found  after  the  shaft 
was  replaced  and  during  the  month  of  December,  and  prior 
to  the  time  when  it  is  said  that  Winn  purchased  head 
screws. 

It  might  occur  to  the  jury  as  incredible  that  Winn,  who 
was  not  charged  with  the  duty  of  repairing  the  machinery, 
whose  duty  was  only  to  notify  Sheffield,  as  Sheffield  says, 
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should  have  removed  these  sunken  set  screws  from  the  shaft 
at  his  own  expense  so  soon  after  they  were  placed  there  by 
Sheffield,  or  under  Sheffield's  supervision,  and.  substitute 
these  other  dangerous  screws.  The  unthinkableness  of  this 
ia  emphasized  by  the  fact  that  Sheffield  testifies  that,  all 
during  the  month  of  December,  after  the  change  had  been 
made  in  the  shaft  and  up  to  within  15  days  of  the  time 
when  Winn  met  his  death,  he  had  given  particular  attention 
to  this  shaft  and  the  screws,  and  found  it  performing  its 
functions  properly  during  all  that  time,  without  complaint 
from  Winn,  and  without  anything  in  the  condition  there 
observed  by  him  requiring  the  change.  It  is  true,  we  may 
say,  that  the  sunken  set  screws  were  used  and  were  in  the 
shaft  up  to  about  the  last  of  November,  1912;  that  they 
were  then  removed,  the  shaft  removed,  and  afterwards  re- 
placed with  screws  to  hold  it  in  position ;  that,  on  the  27th 
day  of  Januarj^  projecting  head  screws  were  in  the  shaft; 
that  Winn  was  caught  upon  these  head  screws  and  received 
the  injuries  that  caused  his  death.  There  is  no  direct  evi- 
dence who  made  the  change,  nor  is  there  any  evidence  of 
any  necessity'  for  change,  nor  is  there  anything  in  the  evi- 
dence to  suggest  a  needed  change  in  the  set  screws,  after 
the  shaft  had  been  replaced  on  the  last  of  November. 

To  charge  Winn  with  having  removed  the  sunken  set 
screws  after  the  shaft  had  been  replaced,  and  substituting 
therefor  these  dangerous  projecting  head  screws,  is  to  find 
that  he  not  only  did  a  useless  thing — a  thing  wholly  un- 
necessary and  uncalled  for  by  the  conditions  then  existing — 
but  that  he  did  wilfuljy  and  purposely  substitute  a  danger- 
ous and  unsafe  condition  in  the  inatrumentalitv  about 
which  he  was  required  to  work.  We  think  the  jury  was  jus- 
tified in  finding  that  these  projecting  head  screws  were 
placed  in  the  shaft  at  the  time  the  shaft  was  replaced,  dur- 
ing the  last  of  November;  that  they  were  placed  there  under 
the  supervision  and  direction  of  Sheffield,  who  was  acting 
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under  the  direetion  of  the  town  council — acting  for  and  in 
behalf  of  the  defendant;  and  that  Sheffield,  to  say  the  least, 
is  mistaken  when  he  testifies  to  the  contrary. 

This  brings  the  case  under  the  rule  of  the  statute,  and 
under  the  rule  laid  down  in  Corrcll  v,  WiUiams  d  Hunting, 
173  Jowa  571;  Pali  v.  Numa  Block  Coal  Co.  149  Iowa  104; 
Stephemon  v.  Sheffield  Brick  d  Tile  Co.,  151  Towa  871 ; 
YerKn  v.  United  States  Gypsum  Co.,  154  Iowa  72-3;  La  nth 
V.  Wagner  Mfg.  Co.,  155  Iowa  400;  and  like  cases. 

The  only  question  in  this  case  is  the  sufficiency  of  the 
evidence  to  justify  the  verdict.  A  careful  reading  of  the 
whole  record  satisfies  us  -that  the  verdict  has  support  in 
the  evidence,  and  the  case  is,  therefore, — Affirmed. 

Ladd^   Evans^   and    Salinger^   JJ.,   concur. 


Emma  Rbyelts  Wohlers,  Appellee,  v.  Fred  W.  Gribsse  et 

al.,  Appellants. 

WILLS:  Election — Permission  to  Withdraw — Mistake  or  Fraud.  So 
long  as  parties  have  not  changed  their  positions,  a  statutory 
election  between  the  provisions  of  the  will  and  the  distributive 
share  may  be  withdrawn,  under  permissive  order  of  the  court, 
for  fraud  or  mutual  mistajje.  So  held  where  the  widow,  who 
had  elected  to  take  under  the  will,  was  permitted  to  withdraw 
her  election,  owing  to  mutual  mistake  as  to  who  was  under 
obligation  to  remove  the  encumbrance  on  a  devise  to  her.  Sec. 
3376,  Code,  1S97. 

Appeal  from  Lyon  District  Court. — W.  D.  Boies,  Judge. 

Monday^  Marc  ii  12,  1917. 

Pbockvdinq  in  probate  wherein  the  widow  of  the  dece- 
dent made  an  application  that  she  be  allowed  to  withdraw 
her  previous  election  to  take  under  the  will,  and  that  she 
be  permitted  to  claim  her  distributive  share  under  the  stat- 
ute. The  petition  was  resisted  by  the  executor  of  the  e.«5- 
tate  and  the  residuary  legatee.    The  trial  court  sustained 
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the  widow's  petition  and  set  aside  her  election.    The  other 
parties  have  appealed. — Affirmed. 

Simon  Fisher,  for  appellants. 

8.  D.  Riniker,  for  appellee. 

EvANs^  J. — Peter  Reyelts  died   testate 
tionVVrmiH-       in  Octol)er,  1914.    He  left  ^   -  viving  him  his 

slon  lo  with-  .  ,  ,  V -u      -        i. 

draw :  mis-         widow,  and  One  child  of  a  former  marriage, 

Claus  Reyelts,  who  is  one  of  the  appellants 
herein.  The  will  of  the  testator,  which  was  duly  probated, 
(•<)ntaine«l  a  {substantial  devise  for  the  benefit  of  the  widow, 
though  less  in  value  than  one  third  of  the  net  value  of  the 
estate.  The  son,  Claus,  was  made  the  residuary  l^atee  of 
the  estate.  Tlie  appellant  Griesse  was  named  as  the  exec- 
utor of  the  estate,  and  duly  qualified.  The  devise  to  the 
widow  included  a  quarter-section  farm,  which  was  in  fact 
encumbered  by  a  mortgage  for  |7,200.  This  mortgage  later 
became  the  occasion  of  misunderstanding  between  the  par- 
ties. It  was  the  bone  that  started  this  contention.  The  elec- 
tion of  the  widow  to  take  under  the  will  was  filed  in  Sep- 
tember, 1915.  This  election  was  the  result  of  some  negotia- 
tion and  understanding  between  her  on  the  one  hand  and 
tlie  executor  and  the  son  Claus  on  the  other.  All  the  parties 
to  this  proceeding  are  Germans.  The  widow  could  not 
read  or  write  or  speak  the  English  language.  The  will  was 
written  in  English.  The  conversations  of  the  parties 
as  between  themselves  were  all  conducted  in  the 
(xeruian  language.  The  showing  on  behalf  of  the  widow  is 
that  she  was  assured  by  the  executor  and  the  residuary 
legatee  that,  under  the  will,  the  son  Claus  was  to  pay  all 
the  debts,  and  that  the  widow  was  to  have  the  farm  in 
question  clear  of  encumbrance.  With  that  understanding! 
she  executed  her  written  election,  which  was  prepared  and 
presented  to  her  by  the  executor  and  by  him  filed.  Afte^ 
wards,  the  son  and  the  executor  denied  the  liability  of  the 
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son  to  pay  such  mortgage.  It  was  proposed  to  present  the 
matter  to  the  court  for  decision.  A  petition  was  filed  in 
this  proceeding,  whereby  the  executor  and  son  asked  the 
court  to  construe  the  will  in  that  regard.  There  can  be  no 
question  that  the  legal  effect  of  the  will  was  to^  leave  the 
mortgage  as  a  lien  upon  the  farm  devised  to  the  widow. 
Because  of  this  fact,  and  because  of  the  refusal  of  the  son 
and  executor  to  recognize  any  liability  for  the  discharge  of 
such  encumbrance,  the  widow  brought  this  proceeding,  ask- 
ing to  withdraw  her  election.  The  trial  court  found  the 
facts  substantially  as  contended  for  by  her. 

It  is  contended  for  the  appellants  that  they  made  no 
representations  to  her  and  that  they  did  not  advise  her,  and 
that  she  knew  as  much  about  the  contents  of  the  will  as 
they  did.    There  is  no  doubt  that  she  knew  the  contents  of 
the  will  in  a  general  way.    She  was  present  when  the  will 
was  made  and  knew  its  contents  at  that  time.    It  was  read 
over  to  her  later  by  the  executor,  and  the  contents  explained 
in  the  German  language.     She  did  not,  however,  know  the 
legal  effect  of  the  will  so  far  as  the  effect  of  such  mortgage 
lien  was  concerned.     In  the  devise  of  the  property  to  her, 
the  mortgage  itself  was  not  mentioned.    The  question  was 
undoubtedly  a  subject  of  conversation  between  the  parties. 
There  is  no  doubt,  under  the  evidence,  that  the  widow  be- 
lieved that  the  son  was  to  pay  all  the  debts.    Nor  is  there 
much  doubt  that  the  son  himself  and  the  executor  believed 
at  one  time  that  such  was  the  effect  of  the  will,  and  that 
they  expressed  that  belief  to  the  widow.    The  widow  had 
no  adviser   except   the   executor.     Reduced   to   its   lowest 
terms,  the  situation  is  that,  as  a  result  of  her  negotiations 
with  the  son  and  the  executor,  she  believed  that  the  son 
was  to  pay  and  was  intending  to  pay  the  mortgage  upon 
the  farm  devised  to  her,  and  they  knew  that  she  so  believed. 
If  the  executor  and  son  believed  likewise,  and  knew  that 
ishe  was  making  her  election  in  such  belief,  then  it  was  a 
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ease  of  nnitnal  mistake.  If  they  did  not  believe  likewise, 
then,  under  the  circumstances  shown,  it  amounted  to  a 
fraud  and  misrepresentation  on  their  part.  We  are  im- 
pressed from  the  record  that  the  ftrst  hypothesis  is  probab- 
ly true.  The  executor  in  fact  paid  one  or  two  installments 
of  interest  on  this  mortgage  out  of  the  residuary  assets, 
and  made  no  charge  or  claim  therefor  against  the  widow. 
This  is  strongly  indicative  of  his  view  at  that  time.  It  ap- 
pears incidentally  that,  some  time  after  the  election,  the 
widow  married.  After  the  marriage,  the  attitude  of  the 
parties  changed  toward  each  other  somewhat,  and  the  son 
and  the  executor  appear  to  have  discovered  that  the  son 
was  not  legally  liable  for  the  payment  of  such  mortgage. 
If  the  land  were  clear  from  the  encumbrance,  the  property 
devised  to  the  widow  would  still  be  somewhat  less  in  value 
than  her  distributive  share.  The  inequality  was  increased 
I)roi)ortionately  by  the  liability  for  the  encumbrance.  We 
think  the  trial  court  reached  a  proper  conclusion.  Richart  r. 
Richart,  80  Iowa  465;  Waggoner  v.  Waggoner,  (Va.)  30  L. 
R.  A.  (N.  S.)  644,  648;  2  Schouler  on  Wills  (5th  Ed.),  page 
1528;  2  Underhill  on  Wills,  page  1015. 

The  parties  have  not  changed  their  position  to  their 
injury  by  reason  of  such  election.  The  rights  of  thinl  parties 
are  not  involved.  Some  property  had  been  sold  by  the  exec- 
utor for  the  purpose  of  paying  debts.  These  purchasers 
are  not  affei^ted  by  the  order  of  the  court.  The  widow  had 
constructed  a  garage  upon  certain  lots  which  had  been 
devised  to  her.  This  is  a  comparatively  small  matter,  which 
can  readily  be  cared  for  equitably  in  the  distribution  of 
the  estate.  The  case  is  one  in  which  we  are  disposed  here  to 
attach  considerable  weight  to  the  conclusions  of  the  trial 
court,  and  this  is  esi)ecially  so  as  to  questions  of  fact  and 
matters  of  discretion.  We  see  no  ground,  upon  the  record, 
to  interfere.  The  order  of  the  trial  court  is  therefore — 
Affirmed, 

Gayxou,  C.  J.,  Ladd  and  SalingeU;  JJ.,  concur. 
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R.  J.  Ybngel  et  al.,  Appellants,  v.  W.  E.  Allen  et  al,  Ap- 
pellee*. 

HIGHWAYS:      Estaliliabment — Notice — Defective    aervice— Appear- 

1  ance — ^Effect.  Defective  service  of  the  notice  relative  to  the  es- 
tablishment of  highways  is  rendered  harmless  by  the  appear- 
ance of  the  one  defectively  served.  Section  1495,  Code  Supp., 
1913. 

HIOHWAYS:      EstabUshment — Surveys,    Etc. — Non-necessity.      No 

2  survey  or  marking  out  Is  necessary  when  the  precise  location 
of  the  road  is  designated.  So  held  when  the  location  was  desig- 
nated as  "on  named  section  lines,  and  of  the  statutory  width/' 
though  the  section  lines  did  not  exactly  join.  Section  1489, 
Code,  1897. 

w 

HlftHWAYS:     Sstabliflhmeiit — ^Looation — Non-Joining  Section  Lines 

3  — Presumption.  Where  the  petition,  report  and  order  called  for 
a  continuous  road  along  a  north  and  south  line  lying  between 
four  sections,  and  said  line  between  the  two  north  sections  did 
not  exactly  join  with  the  line  between  the  two  south  sections, 
it  will  be  presumed:  (a)  That  the  said  lines  are  already  con- 
nected by  an  east  and  west  road;  or  (b)  that  the  connection 
between  the  two  non-joining  ends  is  to  be  made  on  the  east 
and  west  section  line. 

HIOHWAYS:     Establlsliment^-Location — ^Mils  Posts,  Stakes,  Bto. — 

4  Non-necessity.  Mile  posts,  stakes,  etc.,  are  only  required  where 
surveys  are  required.    Section  1490,  Code,  1897. 

HIOHWAYS:      Establishment — ^Bridges — ^Provision   Non-Jurisdiction- 

5  aL  The  statutory  provision  for  a  report  as  to  the  number  and 
cost  of  bridges  necessary  on  a  proposed  highway  Is  directory 
only.    Section  1493,  Code,  1897. 

HIOHWAYS:     Establishment— Conditions.     Conditions    other    than 

6  technical  payment  of  damages  awarded  may  be  exacted  as  a 
condition  to  the  establishment  of  a  highway. 

HIOHWAYS:      Establishment — Conditions   Imposed — Certainty    Re- 

7  quired.  The  orders  of  the  board  of  supervisors,  in  establishing 
a  highway,  to  the  effect  that  the  same  be  placed  in  a  certain 
condition,  will  not  be  construed  as  placing  such  burden  person- 
ally upon  the  petitioners,  in  the  absence  of  clear  and  definite 
language  to  that  effect. 
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HIGHWAYS:      Establishment — Conditions — Delay     in     Fulfilling— 

8  Effect.  Delay  on  the  part  of  petitioners  In  paying  the  damages 
consequent  on  the  establishment  of  a  highway,  as  required,  in 
no  wise  afreets  the  legality  of  said  establishment  when  the  delay 
is  occasioned  by  litigation  concerning  the  amount  of  said 
damages. 

HIGHWAYS:     Establishment — Conditions — Failure     to     Fix     Time 

9  Limit.  The  statutory  requirement  that  the  board  fix  a  day  on 
which  the  conditions  imposed  on  the  establishment  of  a  highway 
be  complied  with,  is  directory.    Sec.  1502,  Code,  1897. 

STATUTES:       Construction — ^Mandatory    or    Directory.      Principle 

10  recognized  that  statutes  fixing  the  date  for  the  doing  of  some- 
thing which  may  as  effectually  be  done  at  any  other  time,  and 
merely  for  the  orderly  transaction  of  business,  are  usually  re- 
garded as  directory. 

HIGHWAYS:     Establishment — ^Location— Fatal   Indefinitaness.     An 

11  order  establishing  a  Jiighway  must  locate  the  highway  with 
precision.  An  order  accompanied  by  no  plats  or  surveys,  and 
from  which  it  is  utterly  impossible  to  determine  the  location, 
is  fatally  defective. 

Appeal  from  Lucas  District  Court. — C,  W.  Vebmilion, 

Judge. 

Monday,  March  12,  1917. 

Suit  to  enjoin  further  action  on  the  part  of  defendants 
in  the  establishment  of  certain  highways.  The  petition 
>vas  dismissed,  and  plaintiffs  appeal. — Modified  and  af- 
firmed, 

Stuart  A  Stuart  and  J.  W.  Kridelbaugh,  for  appellants. 

Hickman  d  Wells^  for  appellees. 

Ladd,  J. — The  orders  to  which  exception  is  taken  are 
those  sustaining  a  demurrer  to  the  petition  as  amended,  and 
a  motion  to  dissolve  a  temporary  writ  of  injunction  there- 
tofore issued.  Both  depend  on  the  validity  of  proceedings 
to  establish  two  highways.  These  proceedings  are  fully 
stated  in  the  petition,  and  for  convenience,  those  relating 
to  each  road  will  be  separately  considered.  On  July  13, 
1914,  Samuel  Neptune  and  49  others,  residents  of  the  coun* 


March  1917]  Yengbl  v.  Allen.  635 

ty,  filed  a  petition  and  the  required  bond  with  the  county 
auditor,  praying  that  "a  highway  40  feet  wide,  commen^'ing 
at  the  northwest  corner  of  the  southwest  quarter  of  thcj 
northwest  quarter,  on  the  section  line  between  Sections  5 
and  6,  in  Township  71,  Bange  21,  and  running  thence  due 
north  on  section^  line  one  and  one- fourth  miles,  intersecting 
road  No.  60  on  said  section  line  between  Sections  29  and  30 
in  Township  72,  Range  21,  be  established.'' 

Another  petition,  signed  by  Neptune  and  27  others,  for 
a  highway  60  feet  wide  at  the  same  location,  and  saying 
it  was  a  substitute  for  that  above,  was  filed  with  the  county 
auditor,  July  18th  following.  One  King  was  duly  appointed 
commissioner  to  view  the  proposed  highway  on  July  13th, 
and  filed  his  report  July  20th,  saying  that  he  deemed  "it 
advisable  to  open  said  road,  as  described  in  petition,"  and 
recommending  that  (1)  "the  petitioners  put  in  concrete 
sub-cattle  pass  for  Mr.  Elijah  Copeland  not  less  than  20 
feet  wide,"  and  (2)  "the  board  of  supervisors  change  the 
channel  of  Chariton  River  in  Section  31  in  Lincoln  Town- 
ship, as  indicated  on  plat  filed  herewith,  and  that  petition- 
ers perform  all  the  labor  in  making  the  change  in  said 
stream." 

Notice  was  given  as  required  by  law, 

^  StabiiihiDeiit  •     ^^^^  *^^*  personal  service  on  Elijah  Cope- 

?ive*1erv1clT     ^^°^'  James  N.  Field  and  Jacob  Yengel  is 

cffert!™"*^^'        alleged  to  have  been  one  day  late.    As  each 

filed  claims  for  damages,  this  defect  was 
waived.  Oilcrest  v.  City  of  Des  Moines,  157  Iowa  525.  Final 
hearing  was  postponed  from  time  to  time  until  April  6, 
1914,  when  the  following  proceedings  were  had  by  the  board 
of  supervisors: 

"A  motion  was  made  by  W.  E.  Allen  and  seconded  by 
W.  A.  Elliott,  to  accept  the  road  as  petitioned  for  by  Sam- 
uel Neptune  and  others  for  a  60-foot  highway  as  petitioned 
for,  petitioners  to  pay  all  damages  as  per  appraisement.    To 
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change  the  orcek  so  tliat  tliere  will  be  but  one  bridge  across 
Chariton  River  coming  into  Chariton  on  said  road.  Said 
proposed  road  to  be  graded  in  good  traveling  condition 
about  the  same  as  the  Air  Tight  or  New  York  Road,  also 
with  the  understanding  that  the  petitioners  will  present  a 
petition  to  vacate  a  road  commencing  at  the  northeast 
corner  of  Section  31,  Township  72,  Range  21,  Lucas  Coud- 
tv,  Iowa,  running  west  and  south wH?st  to  north  line  of  the 
southeast  quarter  of  said  Section  31,  Township  72,  Range 
21,  and  that  a  highway  60  feet  wide,  commencing  at  the 
last  mentioned  point  and  running  thence  east  and  south- 
east 65  rods,  more  or  less,  to  intersect  the  proposed  high- 
way along  the  east  line  of  Section  31,  Township  72,  Range 
21,  be  established.  All  conditions  and  requirements  as 
above  stated  to  be  complied  with  on  or  before  the  first  Mon- 
day of  June,  1916,  was  voted  on  as  follows:  Yea — W.  E. 
Allen  and  W.  A.  Elliott— Nay— Fred  J.  Yengel." 

In  addition  to  the  foregoing  facts,  the  petition  as 
amended  alleged  that  the  proposed  road  "passes  through 
timber,  and  that  there  are  no  markings  and  no  trees  have 
been  blazed;  that  the  section  lines  between  Sections  5  and 
6  and  the  lines  between  Sections  31  and  32  do  not  meet 
and  are  on  a  physical  line  between  said  sections,  and  there 
is  no  showing  as  to  where  the  proposed  road  shall  lay  at  the 
point  where  the  secticm  lines  do  not  meet;"  that  irrepar- 
able injury  might  be  done  by  petitioners'  changing  the 
channel  of  the  river,  cutting  down  trees  and  then  abandon- 
ing the  enterprise;  that  the  proposed  change  in  the  Chari- 
ton River  cannot  be  made  in  a  proceeding  to  establish  a 
highway;  that  jurisdiction  was  not  conferred,  for  that  the 
report  of  the  commissiimer  omitted  to  state  the  number 
and  cost  of  bridges  necessary  to  be  constructed;  that  he 
had  not  laid  out  tiie  road  or  marked  or  surveyed  the  same 
or  placed  stakes  or  posts  as  required;  that  the  appraisem 
to  assess  damages  could  not  well  do  so  because  of  the  high- 
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way's  not  being  definitely  located;  that  the  resolution  of 
the  board  purporting  to  establish  the  highway  was  illegal, 
in  that  the  defendant  required  petitioners  to  perform  labor 
in  an  unknown  amount  in  changing  the  course  of  the  river 
and  in  grading  the  highway  in  an  indefinite  manner,  and 
in  requiring  the  petitioners  to  file  a  petition  for  the  estab- 
lishment of  another  highway;  and  that  the  board  of  super- 
visors was  without  authority  in  exacting  such  conditions, 
and  especially  in  extending  the  time  for  their  performance 
until  June,  1916.  They  allege  that  the  defendants,  being 
the  petitioners  for  the  higbway  and  members  of  the  board 
of  supervisors,  are  still  persisting  in  their  efiforts  to  estab- 
lish the  highway  under  the  proceedings  which,  am  alleged, 
are  illegal.  The  north  half  mile  of  the  proposed  highway 
lies  between  the  land  owned  by  Copeland  and  Yengel,  and 
the  Chariton  River  passes  from.  Copeland's  land  through 
the  section  line  into  the  land  of  Yengel,  then  bends  and 
flows  back  through  the  land  of  Copeland.  It  is  also  pro- 
posed to  excavate  a  ditch  in  Copeland's  land  from  one 
point  in  the  stream  to  another,  and  thus  prevent  the  water 
from  flowing  over  into  YengeFs  land,  and  thereby,  through 
grading  in  the  river  beds,  avoid  the  necessity  of  construct- 
ing two  bridges.  The  next  half  mile  of  the  proposed  high- 
way to  the  south  would  be  through  Copeland's  land,  and 
the  Chariton  River  also  passes  across  this  portion  of  the 
line,  and  at  that  point  a  bridge  would  have  to  be  con- 
structed. 
„  „  I.    The  first  contention  nrged   is  that 

2.  HioHW\T8:  " 

establishment:     the  board  of  Supervisors  did  not  acquire  jur- 
non  necessity,      isdiction  to  establish  the  highway  proposal, 
for  that  the  commissioner  to  view  the  same  did  not  comply 
with  Bection  1489  of  the  Code,  exacting  that: 

"If  the  precise  location  of  the  road  cannot  otherwise  be 
given  he  must  cause  the  line  thereof  to  be  surveyed  and 
plainly  marked  out." 
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As  the  highway  was  established  on  the  section  line, 
and  was  described  as  extending  one  and  one-fourth  miles 
south  of  the  section  line,  between  Sections  29  and  30,  the 
precise  location  was  definitely  fixed.  It  was  to  be  60  feet 
in  width,  and  therefore  the  boundaries  would  be  30  feet 
on  each  side  of  that  line. 

If,  as  is  alleged,  the  lines  do  not  meet 
8.  HioHWATs:        at  the  southeast  corner  of  Section  30,  it  is 

CRtahllshmont : 

location:  non-   .  f q  \yQ  inferred  that  these  are  connected  bv 

Joining  section 

tion! '  ^*^*"™^*  an  east  and  west  highway,  previously  estab- 
lished; or,  if  not,  that,  as  the  highway  in 
question  was  to  be  continuous,  the  short  connection  be- 
tween the  ends  is  to  be  established  on  the  east  and  west 
section  line.  This  being  so,  the  commissioner's  report  was 
not  defective  because  of  no  survey's  having  been  made. 

II.  Section  1490  of  the  Code  required 
4.  Highways:         that  mile  Dosts  "be  Set  up  at  the  end  of 

psTabllsimiont :  *^  ^ 

location :  inile     evcrv  mile,  and  the  distance  marked  there- 
posts,  stakes  "^  ' 

Bity.*  °**'*'°®^®"'  on,  and  stakes  must  be  set  at  each  change 
.  of  direction,  on  which  shall  be  marked  the 
bearings  of  the  new  course.  Stakes  must  also  be  set  at 
the  crossings  of  fences  and  streams,  and  at  intervals  in  the 
prairie  not  exceeding  a  quarter  of  a  mile  each ;  in  the  tim- 
ber the  course  must  be  indicated  by  trees  suitably  blazed.'* 
Plainly  enough,  this  section  has  relation  to  that  preced- 
ing, and  only  when  a  survey  is  necessary  to  indicate  the 
precise  location  of  the  highway  does  this  statute  necessarily 
have  application.  Moreover,  it  has  been  cotistrued  to  be 
directory,  and,  therefore,  omission  to  observe  its  provisions 
did  not  necessarily  invalidate  the  commissioner's  report 
McCollister  v,  Shuey,  24  Iowa    362. 

III.  The  commissioner's  report  is  de- 
*  estabiTsh^ent :     fectivc  in  that  it  does  not  "show  the  num- 

vlfiio^^nc^-'^        ber  of  bridges  required   and  the  probable 

Jurisdictional.  ^    ^,  -,,«,,  .i.     ^      i  .     j.      *   j.i-» 

cost  thereof.'      The  manifest  object  or  this 


March  1917]  Yengel  v.  Allen.  639 

reqiiirenieut  is  to  fiiniisli  the  board  of  supervisors  informa- 
tion which,  in  connection  with  the  amount  of  damages  and 
other  expenses,  will  enable  it  to  intelligently  pass  on  the 
expediency  of  establishing  the  proposed  highway.  The  omis- 
sion so  to  do,  then,  cannot  be  regarded  as  jurisdictional; 
for  these  features  of  the  report  may  be  waived  by  the  board 
and  the  necessary  information  ascertained  elsewhere.  The 
requirement  is  directory  merely,  and  not  jurisdictional. 

IV.    Counsel  for  appellant  next  argue 
"  establishment:     that  the  Order  of  the  board  of  supervisors 

conditions. 

establishing  the  highway  was  invalid,  for 
that  Section  1501  of  the  Code  only  authorizes  the  establish- 
ment of  a  highway  to  be  "conditioned  upon  the  payment,  in 
whole  or  in  part,  of  the  damages  awarded,  or  expenses  in 
relation  thereto." 

.  The  argument  proceeds  on  the  theory 
'*  StSbiuhment :    that  "payment"  only  as  technically  defined 

conditions    Im-  ,  .     ,  ....  »«,  . 

poBcd :  certainty  may   be  exacted   as  a   condition.     Though 

required. 

such  18  not  the  law  (Harris  v.  Board,  88 
Iowa  219,  and  McElroy  v.  Hite,  154  Iowa  453),  even  if  it 
were,  there  is  nothing  inconsistent  therewith  in  these  pro- 
ceedings. The  only  condition  prescribed  in  the  order  of 
the  board  of  supervisors  quoted  is  the  clanse,  "petitioners 
to  pay  all  damages  as  per  appraisement."  What  follows  is 
descriptive  of  the  road  to  be  established,  save  that  portion  re- 
quiring petitioners  to  petition  for  the  establishment  of 
another  highway.  That  these  are  expressly  exacted  excludes 
the  inference  that  more  is  required  of  them.  Moreover,  the 
board  of  supervisors  only  was  authorized  to  so  change  the 
course  of  the  Chariton  River  as  that  but  one  bridge  would 
be  necessary.  Section  1527-a,  Code  Supplement,  1913,  now 
superseded  by  Section  1527-rl  et  seq,,  Code  Supplemental 
Supplei^ent,  1915.  Though  the  proposed  road  was  to  be 
graded,  who  shall  do  so  is  not  stated.  Descriptions  of  what 
sort  of  a  highway  shall  be  established  are  not  to  be  con- 
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strued  into  coiuliticms  exacting  that  it  l)e  put  in  the  con- 
dition described  by  these  petitioners.  Such  a  re<iuirenient, 
if  made,  should  be  plainly  stated,  or  the  language  such  that 
this  is  clearly  to  be  implied;  for  the  burden  of  expense  in 
establishing  highways,  in  the  absence  of  anything  to  the 
contrary,  is  assnmed  to  be  appropriate  for  the  county  to 
bear. 

But  two  conditions  were  exacted  of  the 
*  oltabi^hment :     petitioners,  i.  e.,  payment  of  damages  and 

conditlooH:  do-      ,,       ^,.  -  ,.,.  .  .  «.    i 

lay  In  fulfilling:  the  filing  of  a  petition  to  vacate  one  high- 

war  and  to  establish  another.  The  latter 
of  these  has  been  performed,  and  therefore  the  validity  of 
its  exaction  need  not  be  inquired  into.  Delay  in  the  per- 
formance of  the  other  was  exeusiible,  for  that  some  of  the 
claims  for  damages  are  still  in  litigation. 

The  board,  in  exacting  that  such   con- 

^'  oltubiUihimpnt :     ditions  be  complied  with  prior  to  the  first 

fnSiin'To  fir       Monday  in  June,  191f>,  ignored  Section  1502 

of  the  Code,  declaring  that: 
"A  day  shall  be  fixed  for  the  [>erformance  of  the  condi- 
tion, which  must  be  before  the  next  session  of  the  board, 
and,  if  the  same  is  not  performed  by  that  day,  it  shall  at 
such  session  make  some  final  and  unconditional  order  in 
the  premises." 

The  board  might  well  have  obeyed  this  statute,  and, 
upon  failure  of  the  petitioners  to  pay  before  its  next' meet- 
ing, then  fixed  the  time  of  compliance  as  at  the  end  of 
litigation  over  the  amount  of  damages  to  be  allowed. 

But  statutes  requiring  the  fixing  of  a 
10.  Statutes:        date  for  the  doing  of  something  which  mav 

construction :  o  o  . 

direct^r*'^^  ®'     as  effectually  be  done  at  any  other  time,  and 

merelv  for  the  order Iv  transaction  of  busi- 
ness,  are  usually  regarded  as  directory,  and  we  are  of  opin- 
ion that  the  board  still  may  enter  the  order,  if  deemed  nec- 
essary, fixing  the  time  within  which  damages  shall  be  paid. 
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We  discover  no  ground  for  interfering  with  the  establish- 
ment of  the  highway  as  proposed. 

V,    In  pursuance  of  the  or^er  hereto- 

^^'  ^'^bitotoeAt:  fore  quoted,  George  F,  Carpenter  and  51 

fatal  *indefln-     Others,  ou  June  11,  1915,  filed  a  petition 

witi^  the  county  auditor  praying  that: 

"A  portion  of  the  highway  No.  60,  commencing  at  the 
northeast  corner  of  Section  No.  31^  Lincoln  Township,  Lu- 
cas County,  Iowa,  and  running  thence  weet  and  southwest 
to  the  north  line  of  the  southeast  quarter  of  said  section, 
be  vacated  and  annulled,  and  that  a  highway  60  feet  wide, 
commencing  at  the  last  mentioned  point,  running  thence 
east  65  rods,  more  or  less,  thence  southeast  to,  intersect  the 
proposed  highway  along  the  east  line  of  Se^ction  31,  at  a 
point  10  rods,  more  or  less,  south  of  the  northeast  corner 
of  the  southeast  quarter  of  said  Section  31^  be  established." 

Thomas  Gookin  was  appointed  commissioner  to  inves- 
tigate and  report  on  the  vacation  and  establishment  of  the 
highways  as  proposed,  on  July  7th  following,  and  on  the 
next  day  filed  his  report,  saying: 

"I  •  •  •  do  hereby  report  favorably.  There  would 
be  but  one  small  culvert  required,  which  woi^ld  cost  not 
to  exceed  $40." 

Notices  were  served,  claims  for  damages  filed,  and  a 
final  order  entered  by  the  board  of  supervisbrs  "to  grant 
said  road  petitioned  for,  and  that  petitioners  pay  all  dam- 
ages as  appraised  by  appraisef^."      * 

It  is  to  be  observed  that  the  final  order  does  not  va- 
cate or  purport  to  vacate  any  portion  of  "highway  No.  60" 
and  that  neither  the  petition  nor  the  oommissioiier's  report* 
give  the  precise  location  of  the  highway.  It  was  to  be  66  feet 
wide,  and  to  commence  somewhere  on  the  north  line  of  the 
southeast  quarter  of  said  section  and  extend  east  65  rods, 
mare  or  lesSy  arid  thence  southeast  to  the  highway  along 
the  section  line,  at  a  point  10  rods,  tnore  or  less,  south  of 

Vol.  179  la. — 41 


642  ISarbbr  v.  Buonanni  Co.  [179  Iowa 

the  quarter  corner.  It  is  utterly  impossil)le  to  ascertain 
from  this  description  the  location  of  the  proposed  highway. 
No  survey  was  made  nor  plat  returned,  as  authorized  in 
siich  a  case  by  Sections  1489,  1490  and  1491  of  the  Code. 
The  first  of  these  sections  provides  that : 

"If  the  precise  location  of  the  road  cannot  otherwise 
be  given,  he  [commissioner]  must  cause  the  Hue  thereof  to 
be  surveyed  and  plainly  marked  out." 

This  necessarily  is  mandatory;  for,  without  so  doing, 
neither  those  interested,  the  appraisers  nor  the  board  of 
supervisors,  are  informed  of  the  location  of  the  highway. 
Because  of  the  indefiniteness  pointed  out,  the  order  of  the 
board  of  supervisors  is  void.  As  the  first  order  establish- 
ing the  highway  is  found  to  be  valid  and  the  last  void, 
owing  to  indefiniteness  of  location,  it  is  unnecessary  to  take 
up  appellees'  contention  that  the  appropriate  remedy,  certi- 
orari, was  not  pursued.  Though  the  board  acquired  juris- 
diction, its  last  orders  were  too  indefinite  to  be  of  any 
avail. 

The  court  rightly  dismissed  the  petition,  in  so  far  as 
the  first  highway  was  concerned,  but  should  have  enjoined 
defendants  from  proceeding  in  pursuance  of  the  order  pur- 
porting to  establish  the  last. — Modified  and  Affirmed. 

Qaynor^  G.  J.y  Evans  and  Salingbb^  JJ.^  concur. 


W.  0.  Babbbr^  Appellee,  v.  BIuonanni  Company  et  al., 

Appellants. 

JNTOXIOAZlN<l  UQirOBB:  lajonotion— Fermontatkni  of  Ulwx 
X  Attps  BeUuxtt— Bvidence,  Wher&  a  beverage  was  analyzed  wiU- 
in  24  hours  after  It  was  purchased,  and  then  revealed  4.48  per 
cent  of  alcohol  by  volume,  the  plea  that  such  alcohol  wa3 
caused  by  f^rtnentatioh  after  It  was  purchased  win  not  be 
entertained,  in  the  absence  of  evidence  as  to  the  extent  to  whicli 
such  beverage  was  exposed  to. the  air  and  heat  after  such  pur- 
chase. 
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IKTOZiPATINa  LIQUOBS:     InJuxietion^ao^-faUli  'A>iM>donwi0Ht 

2  of  BiuineM — Discretion  of  Court.  Di6reg;ard  ot  the  plea  that  one 
should  not  be  enjoined  from  the  sale,  etc.,  of  Intoxicating 
lifuors  because  of  good-taltli  abaadonmest  ef  the  business,  is 
a  matter  resting  quite  largely  in  tba  discretion  eif  the  trial 
court  So  held  where  such  plea  was  rejected  in  the  case  of 
one  who  did  not  discontinue  his  ordinary  business  except  as 
it  involved  the  sale  of  cider. 

nrroXZOATINa   liquors:      injunction— Motive    of   Prosecution. 

3  In  a  prosecution  for  the  unlawful  sale,  etc.,  of  intoxicating 
liquora,  the  all-important  cooisideratiea  is  not  the  motive  actuat- 
ing such  prosecution,  but.  the  sufficiency  of  the  evidence,  to 
show  guilt  or  Innocence. 

Appeal  from  Polk  District  Court. — ^Hubert  Uttebbace, 

Tuesday^  March  13,  1917. 

Action  in  equity  to  enjoin  an  alleged  liquor  nuisance. 
There  was  a  decree  for  plaintiff,  and  defendants  appeal.-f- 
Affirmed. 

Thomas  J.  Guthrie  and  Miller  £  Wallingford,  for  ap- 
pellants. 

M.  8.  Odle^  for  appellee. 

PuBSTON^  J.^ — Defendants  operate  a  candy  store  ajnd 
Bell  soft  drinks,  eider  and  pop.  The  trial  court  in  its  opin- 
ion found  and  stated  that  defendant  made  sale  of  cider  as 
a  beverage,  contrary  to  law ;  that  he  offered  testimony  tead- 
ing  to  show  good  faith,  which  plea  of  good  faith  the  court 
wafi  Bot  disposed  to  accept,  because,  among  other  reasons, 
the  cider  contained  such  a  large  percentage  of  alcohol. 

It  appears  without  dispute  that,  on  September  2S,  1915, 
oae  Tuttle  purchased  cider  in  defendants'  place  of  business ; 
that  it  was  first  placed  in  a  jar  and  afterwards  transferred 
into  a  bottle ;  that,  at  10 :  30  the  same  evening,  it  was  given 
to  the  chemist,  Kinaey,  for  analysis.  The  chemist  an- 
alyzed it  the  next  day  and  found  that  it  contained  4.48  per 
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cent  alcohol  "hy  voliime.    The  bottle  was  corked  and  sealed. 

The  defendant,  B.  Buonanni,  testifies  that  he  had  but 
one  k^  of  cider,  a  lO-gallon  keg,  which  he  bought  the  daj 
'before ;  that  he  did  not  intend  to  handle  cider  again ;  that 
he  took  the  keg  back  abont  10  minutes  after  notice  of  this 
suit  was  served  on  him ;  and  further : 

"Q.  How  did  you  know  to  throw  it  out  abont  10  min- 
utes after  thjB  notice  was  served?  A.  I  saw  it  was  against 
the  law,  and  I  never  had  broken  the  law  before.  Q.  What 
did  y6u  see  about  the  notice  that  made  you  think  the  cider 
was  against  the  law?    A.     I  suspicioned." 

1.    It  is  contended  by  appellants  that 
^'  M^oisf  in-''      the  court  erred  in  holding  that  the  evidence 

Junction:  fer-         i  j        'xi  j»        xi  i.  ^   •      •    # 

mentation  of      showcd,  either  directly  or  by  a  fair  mfer- 

Bc^zure :  evi-       cuce,  that  the  cider  purchased  by  Tuttle  con- 
den  ce. 

tained  alcohol  when  purchased.    In  support 

of  thi[«  they  cite  State  v.  Knapp^  177  Iowa  278,  and  8tate  r. 

Knapp,  178  Iowa  25. 

Jt  will  be  noted  that,  in  the  instant  c^ise,  the  cider  con- 
tained a  larger  percentage  of  alcohol.  It  was  sold  as  a 
beverage,  and,  if  it  contained  alcohol  at  the  time  of  the 
sale,  would  come  under  the  ban  of  the  law.  In  the  Knapp 
cases;  the  percentage  of  alcohol  was  small.  In  the  crim- 
inal case,  it  was  held  that  the  presence  of  alcohol  in  what- 
ever amount  was  sufficient  to  show  that  the  liquors  were 
intoxicating,  and  it  was  said: 

''According  to  the  concession  of  Dr.  Cleaves,  the  evi- 
dence of  alcohol  at  the  time  of  his  examination  was  so 
slight  that  it  could  have  been  produced  by  the  fermentation 
of  the  preceding  24  hours.'' 

It* is  there  shown  that  the  analysis  was  the  next  day 
after  the  seizure.  It  was  also  made  to  appear  that,  after 
the  cider  had  been  seized,  it  was  placed  in  a  steam  heated 
basement,  and  the  chemist  testified  that,  under  such  circum- 
stances, the  atialysis  made  by  him  would  not  be  a  fair  test  as 
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to  whether  or  not  the  eider  contained  alcohol  at  the  time  it 
was  seized ;  that,  under  the  cirouniBtance%  it  wats  likely  that 
a  chemical  change  did  take  place  between  the  time  the  con- 
tents were  put  in  the  bottles  and  the  time  they  were  de- 
livered to  him.  It  was  also  shown  in  that  case  that,  after 
the  seizure  of  the  liquor,  a  part  of  the  contents  was  drawn 
into  a  vessel  and  then  poured  into  bottles,  and  that  alleged 
intoxicating  liquors  were  seized  in  other  localities  at  the 
same  time  and  bv  different  officers,  and  that  the  sheriff  took 
a  portion  of  the  contents  of  each  seizure,  passing  them  all 
through  the  same  vessel,  without  any  attempt  at  cleansing 
or  keeping  one  liquor  from  contaminating  the  other  with 
its  germs. 

No  such  record  as  that  is  presented  in  the  instant  case. 
The  record  in  the  instant  case  is  silent  as  to  what  extent 
the  sample  was  exposed  to  the  air  after  its  purchase,  or  as 
to  what  extent  it  was  exposed  to  the  heat.  The  chemist  did 
not  testify  that  his  analysis  was  not  a  fair  test.  We  think 
the  evidence  was  sufficient  to  justify  the  injunction.  The 
defendant  himself  seems  to  have  been  pretty  well  satii^ 
fied  that  it  was  against  the  law,  for  he  so  testifies.  ' 

2.    It  is  contended  by  apx)ellants  that 

*"  Liwokit  ta'^^^      i^o  injunction  should  have  issued,  because  of 

il^tb^'Bbitn'So'n-    the  claim  that  defendant  in  good  faith  quit 

np«:*di«ci-       selling  cider,  and  that  the  court  abused  its 

discretion  in  granting  the  decree.  Appel- 
lants cite  on  this  proposition :  Patterson  v,  'Siool,  115  Iowa 
283;  Redhy  v.  Oreiner  &  Bossinghamy  117  Iowa  679;  Saw- 
yer v.  Termohlen,  144  Iowa  ^47;  Tuttle  t\  Bunting,  147  Iowa 
158;  Offil  V.  Westbrook  &  Co.,  151  Iowa  44B;  Barr  v.  Neel, 
151  Iowa  458;  Finher  v.  Hkoglund^  155  Town  440;  fitate  v. 
Harrison,  150  Iowa  67;  Batten  t>.  Bengo  Drug  Co:,  162 
Iowa  280;  Davidson  t\  Benevolent  d  Protective  Order  of 
Elks,  174  Iowa  1. 

Some  of  these  are  cases  where  parties  had  gone  but  of 
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business  4ifi4  <rl08ed  the  building,  ^^nd  others,  where  the 
court  waei  satisfied  that  the  party  had  in  good  faith  abated 
the  nuisance.  In  the  instant  case,  the  defendant's  place  of 
bxksiness  was  not  closed,  and  he  did  not  go  out  of  business. 
9e  simplj  testifies  that  he  has  sold  no  cider  since  the  trans- 
action in  question,  and  that  he  does  not  intend  to.  Under 
aU  the  circumstances  of  this  case,  this  is  not  sufficient. 
The  facts  here  come  more  nearly  within  the  following  eases, 
cited  by  appellee;  Half  man  t?.  Sprecfi,  75  Iowa  309;  Judge 
V.  Krib>9,  71  Iowa  183 ;  Doitner  v.  Hotz,  74  Iowa  389 ;  Don- 
nel^  V.  Smith,  128  Iowa  257;  Drummand  t?.  Richland  dtp 
Drug  Co,,  X33  Iowa  266;  TutUe  v.  Bunting,  147  Iowa  153; 
Fisher  v,  Skoglund,  155  Iowa  440.  The  trial  court  did  not 
err  in  overruling  defendant's  plea  at  this  point. 

A  considerable  part  of  the  argument 
■  iiwoMl^in-^      for  appellants  is  devoted  to  the  claim  that 
tive^of  prSe-     Tuttle  was  a  detective;   that  he  was   em- 
ployed by  the  Anti-Saloon  League;  that  de- 
fendant had  quit  the  business  in  good  faith;  that  defendant 
did  not  know  that  the  liquor  was  intoxicating;  that  plain- 
tiff did  not  serve  notice  upon  the  defendant  and  other  al- 
leged violators  that  they  were  conducting  an  illegal  busi- 
ness ;  and  that  the  suit  was  brought  by  the  attorneys  for  the 
attixrneys'  fees;  that  the  witnesses  were  in  the  business  for 
the  witne^is  fees  or  for  pay;  and  like  questions.     If  it  be 
true  that  the  plaintiff  or  his  attorney  or  the  witnesses  were 
acting  in  bad  faith  or  manufacturing  testimony  and  the  like, 
such  conduct  would  be  reprehensible.    The  testimony  of  de- 
tectives is  to  be  weighed  in  the  light  of  that  fact  and  their  in- 
terest in  the  result  of  the  case.    But,  after  all,  it  is  not  so 
much  a  question  of  motive  as  of  whether  the  evidence  is  suf- 
ficient to  warrant  an  injunction  in  cases  of  this  kind.    In  the 
instant  case,  the  testimony  is  undisputed.    All  the  matters 
just  referred  to  are  proper  to  be  taken  into  account  in  de- 
terminiAg  any  given  case,  but  the  arguments  are   worn 
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well  nigh  threadbare  in  some  cases.  Polk  County  cout^ins 
a  large  city,  and  from  this  record  we  know  enough  of  con- 
ditions, if  indeed  we  should  not  take  notice  in  a  general 
way,  to  know  that  there  are  many  violations  in  a  city  of  the 
size  of  Des  Moines.  It  is  the  opinion  of  thjis  court  that,  in 
injunction  suits  where  the  e?idence  is  sufficient  to  show  vio- 
lations of  the  law,  injunctions  ought  to  be  promptly  granted 
and  without  any  evasion,  and  that  in  these  cases,  where  in- 
dictments are  returned  and  the  evidence  shows  guilt,  and  a 
jury  so  finds,  such  sentences  ought  to  be  imposed  as  will 
tend  to  put  down  the  illegal  traffic,  that  it  may  be  under- 
stood that  law  and  law  enforcement  are  not  meaningless 
terms. 

The  decree  appealed  from  is  affirmed,  and  an  attorney's 
fee  taxed  of  $25  to  appellee's  attorney  for  preseutipg  the 
case  in  this  court. — Affirmed. 

Gaynor^  C.  J.,  Evans  and  Salinger^  JJ.,  concur. 


Otto  Kell^  Appellant,  v.  Helen  Kell^  Appellee. 

DIVOKCE:     CdBtddy  tad  Siipyort  of  OhUdrao^-JutedtotioiL  to  Ds^ 

1  cree  Support  to  Defaulting  DefencUiit.  Juriadiction  exists^  in 
entering  divorce  decree  in  favor  of  plaintiff,  to  decree,  against 
plaintiff  and  in  favor  of  a  nonappearing,  nonresident  defendant, 
support  for  children  in  defendant's  custody,  thoug^h  plaintiff's 
pleadings  are  silent  on  the  subject  of  support  Sec.  3180,  Code, 
1897. 

DIVORCE:     Support  of  OhildrMi— Modlfieatioii  of  Decroft^Aeeraad 

2  Payments.  Accrued  and  unpaid  pajmentB  for  support  of  chil- 
dren are  beyond  the  power  of  the  court  to  modify. 

DIVOBOE:     Support  of  OhUdreiir— Monthly  FaanBenlUh^Benalty  For 

3  Noncompliance.  Decreeing  a  lump  sum  as  support  fpr  chil(}renv 
payable   in  monthly   installments,  with  proviso  that   the   non- 

■ 

payment  of  an  installment  should  ipso  facto  work  the  maturity 
of  the  entire  lump,  sum^  is  condemned. 
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Appeal  from  Polk  District  Court, — Hubert  Uttebback, 

Judge. 

Tuesday,  March  13,  1917. 

Plainttb'p  filed  his  petition  October  13,  1915,  praying 
that  a  decree  of  divorce  entered  November  23,  1906,  be  mod- 
ified in  two  respects:  (1)  That  he  be  given  the  oustodv  of 
the  yoiingest  child,  a  boy  of  10  years;  (2)  that  he  be  re- 
quii-ed  to  pay  no  more  for  the  support  of  the  children,  and 
that  execution  issued,  on  which  a  supposed  debtor  has  been 
garnished,  be  recalled,  and  defendant  and  those  acting  for 
her  be  enjoined  from  interfering  with  or  annoying  plaintiff 
in  his  business.  As  grounds  therefor,  he  alleged  that  three 
of  the  four  minor  children  have  attained- their  majority; 
that  he  is  able  and  willing  to  care  for  the  other;  that,  for 
the  past  15  or  18  months,  he  had  been  in  poor  health,  con- 
sequent on  the.  administration  of  a  poisonous  drug,  to  his 
great  expense — had  not  earned  to  exceed  f300;  that  he  has 
paid  defendant  the  amount  required  of  him  to  December, 
1914,  and  delivered  to  her  goods  valued  at  |500,  which 
she  agreed  to  accept  as  payment  on  the  payments  exacted  in 
the  decree,  and  that  defendant  has  caused  execution  to  issue, 
and  parties  with  whom  he  had  contracted  to  be  garnished, 
to  the  great  injury  of  his  business  and  property;  and  that 
the  portion  of  the  decree  requiring  him  to  pay  for  the  sap- 
port  of  his  children  is  void.  The  defendant  put  in  issue 
these  allegations,  except  those  relating  to  the  ages  of  the 
children,  and  averred  that  plaintiflf  was  not  a  suitable  cus- 
todian for  the  youngest  child ;  that  she  had  cared  for  plain- 
tiff when  sick,  at  her  home  in  Chicago;  that  he  received 
damages  because  of  the  administration  of  the  poisonous 
drug,  and  had  received  more  on  contracts  than  stated.  On 
hearing,  a  decree  was  entered  continuing  the  minor  son  in 
the  custody  of  defendant,  and  judgment  was  entered  for 
his  care  during  11  months  from  January  1,  1915,  in  the  sum 
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of  1440,  and  f oi^  fSlO  for  his  care  until  16  years  of  age,  to  be 
paid  at  the  rate  of  fl5  per  month,  beginning  December  1, 
1915,  nntil  the  entire  amount  had  been  paid.  The  plaintiff 
appealET. — Modified  and  Affirmed* 

Mason  &  Dyer,  for  appellant. 

W.  F.  Thomas,  for  appellee. 

Ladd,  J. — I.    The  parties  were  married 
1  DivoBrB:  in  1881,  and  parted  in  Augu&t,  1906.    On 

custody  and  ?  x-  o        7 

SRd^Ii  !* Juris-  Oct^^r  24th  following,  he  petitioned  for 
?i?e**!iup%?t"to  <5ivorce  on  the  grounds  of  desertion  and  crii- 
^?D52nt.    ^^     ®^*y>  a^<i  a  decree  of  divorce  as  prayed  wa« 

entered,  November  23d  of  the  same  year. 
She,  though  served  with  original  notice  in  Chicago,  Illinois, 
where  she  and  her  children  had  gone,  did  not  appear  or 
make  defense,  and  the  decree,  in  addition  to  divorcing  the 
parties,  ordered  that: 

**The  question  of  final  custody  of  the  minor  children  to 
be  adjudicated  upon  notice  to  both  parties,  the  plaintiff  to 
pay  to  the  defendant  for  the  support  of  the  children  the  surti 
of  |40  per  month." 

This  last  clause  is  said  to  have  been  entered  without 
jurisdiction,  for  that  the  defendant  was  a  nonresident.  Had 
the  entry  been  against  defendant,  interfering  with  the  cus- 
tody of  the  children  or  exacting  contribution  to  their  sup- 
port  or  for  alimony,  the  contention  must  have  been  sus- 
tained. Kline  v.  Kline,  57  Iowa  386;  Rea  v.  Rea,  123  Iowa 
241;  Johnson  V.  Matthews,  124  Iowa  265.  This  is  because 
of  want  of  jurisdiction  over  the  person  of  defendant.  Here, 
the  order  of  judgment  was  against  the  plaintiff,  and  surely 
it  can  hardly  be  claimed  that  the  court  was  without  juris- 
diction as  to  him.  Indeed,  by  filing  the  petition,  he  sub- 
mitted himself  to  the  court's  jurisdiction ;  and,  upon  req- 
uisite service  of  original  notice  and  proof  thereof,  it  ac- 
quired jurisdiction  of  the  subject-matter.    He.  prayed  that 
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the  custody  of  the  children  be  awarded  to  him,  though  no 
reference  was  made  to  their  support^  and  it  is  argued  that, 
as  the  pleadings  were  silent  on  that  subject,  the  court  was 
without  jurisdiction  to  exact  contribution  thereto  by  plain- 
tiff. The  matter  of  the  custody  and  support  of  the  children 
is  incidental  to  the  granting  of  a  divorce,  and  even  though 
not  mentioned  in  the  pleadings,  "when  a  divorce  is  decreed, 
the  court  way  make  such  order  in  relation  to  the  children, 
property,  parties,  and  the  maintenance  of  the  parties  as  shall 
be  right/'  Section  3180,  Code  1897;  Zuver  t\  Zuver,  36 
Iowa  100.  The  statute  quoted  endowed  the  court  with  the 
authority,  in  entering  a  decree,  to  provide  for  the  mainte- 
nanee  of  the  children,  issue  of  the  marriage;  and,  as  a  nat- 
ural obligation  rested  on  the  father  to  bear  the  expense  of 
the  support  and  education  of  his  children,  the  court  did  not 
exceed  its  jurisdiction  in  exacting  monthly  payments  as  ap- 
pears in  the  decree,  even  though  they  were  residing  with 
their  mother  in  another  state.  Had  such  a  provision  been 
omitted  from  the  decree,  the  weight  of  recent  authority  is  to 
the  effect  that  he  might  be  compelled  thereafter  to  contrib- 
ute to  their  support.  I^pencer  v.  Spencer,  (Minn.)  2  L.  R.  A. 
(N.  6.)  851,  and  note,  in  which  cases  pro  and  con  are  col- 
lected. UcKay  V.  San  Francisco  Sup.  CU  120  Cal.  143  (40 
L.  R.  A.  585) ;  Qihaon  v.  Gibson,  18  Wash.  489  (40  L.  R.  A, 
587) ;  In  re  Estate  of  Zilley,  (Wis.)  40  L.  R.  A.  579;  De 
Brauwere  v.  De  Brauwere,  (N.  Y.)  38  L.  R.  A.  (N.  S.)  508, 
and  note.  But  whether  such  an  action  may  be  maintained 
or  not,  the  statute  quoted  does  confer  authority  on  the  dis- 
trict court,  in  entering  a  decree  by  default,  to  require  the 
plaintiff  to  pay  for  the  support  and  education  of  the  chil- 
dren, fruits  of  the  marriage  dissolved.  This  statute  is  ex- 
pressive of  the  policy  of  the  state,,  which  is  interested  in  the 
relations  of  the  parties,  the  care  and  training  of  the  chil- 
dren, and  the  possibility  that  the  latter  may  become  bur- 
dens on  the  public. 
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IT.     The  petition  praying  that  the  de- 
2.  DivoacH :  «np-     eree  he  modified  was  Med  October  13,  1915, 

port  of  chll-  '  ' 

flStion  "o?d"e-     ^^^  ^^*  decree  wfs  entered  November  29th 
p^meSt""*"**     following.    Nothing  had  been  paid  under  the 

original  decree  in  1915,  and  that  .appealed 
from  contains  a  judgment  for  f440  as  support  money  to 
December  Ist  of  that  year.  It  will  be  noted  that  payments 
for  10  months  had  accrued  when  the  petition  for  modifica- 
tion of  the  decree  was  filed.  ■  No  sufficient  reasons  are  ad- 
duced for  excusing  these  payments.  True,  he  was  sick  ii^ 
1914  from  the  accidental  administration  of  a  poisonoua 
drug,  but  he  was  paid  f8(K)  net  as  damages  by  the  party  re- 
sponsible therefor.  During  his  sickness,  he  was  taken  care 
of  by  plaintifi'  at  her  home,  and  besides  paying  for  his-  board, 
ie  kept  up  the  payments  lor  support  of  the  children 
throughout  the  year.  Though  not  entirely  recovered,  he 
resumed  work  as  decorator  in  February,  1915,  had  earned 
at  least  |300  before  the  trial,  and  had  anothejir  contract  not 
completed.  His  customary  earnings  per  month  or  year  are 
not  disclosed,  and  we  are  umable  to  say  from  the  record  be- 
fore us  that  the  payments  accrued  were  in  excess  of  op  out 
of  proportion  to  his  earnings  or  earning  capacity..  Oertt^in- 
Ij  they  had  not  beeri,  prior  to  the  time  when  the  last  of  three 
children,  other  than  the  youngest,  who  were  minors  when 
moving  to  Chicago,  had  attained  their  majority.  The  de- 
fendant, who  was  without  means,  and  earned  her  living  by 
renting  apartments  and  keeping  three  boarders,  had  not 
been  overpaid,  and  we  should  not  be  inclined  to  interfere 
with  payments  accrued  up  to  the  entry  of  the  modifying 
decree,  even  were  this  possible.  The  law,  however,  was  set- 
tled on  full  consideration,  in  the  recent  case  of  Delhridge 
r.  Sears,  179  Iowa  526,  that  payments  exacted  by  the  original 
decree  of  divorce  become  vested  in  the  payee  as  they  accrue, 
and  that  the  court,  on  application  to  modify  such  decree,  is 
without  authority  to  reduce  the  amounts,  or  modify  the  de- 
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rree  with  reference  thereto  retrospectively;  that  the  modi- 
fying decree  rehites  to  the  future  only,  and  from  the  time 
of  its  entry.  The  court  rightly  entered  judgment  for  the 
amotint  of  the  installments*  accrued. 

III.    As  all  the  children  had  attained 

^'  'ort^f'chu"^"     *^^^^  majority  except  a  boy  of  10  years, 

^'"payments-      payments  for  his  support  were  reduced  to 

S^fSSpHa'nce.    1^5  per  mouth  until  16  years  of  age,  but 

judgment  was  entered  for  the  entire  amount, 
or  fSiO,  ^*payable  at  the  rate  of  |15  per  month  commencing 
December  1,  1915,  and  in  default  of  any  such  payments,  the 
entire  sum  remaining  unpaid  shall  become  due  and  paya- 
ble.^'  A  somewhat  similar  provision  was  condemned  in 
Schlarh  v.  Sehlarb,  168  Iowa  364,  and  tliere  is  nothing  in 
the  record  before  us  justifying  its  insertion  in  the  decrcf 
before  us.  The  decree  will  be  modified  so  as  to  require 
plaintiff  to  pay  to  defendant,  or  to  the  clerk  of  court,  at  his 
election,  {15  on  or  before  the  first  day  of  each  month,  com- 
mencing December  1,  1915,  until  the  boy  Harold  attains  the 
age  of  16  years,  and,  upon  the  omission  to  pay  as  required, 
execution  shall  issue,  upon  defendant's  request,  for  all  sums 
not  paid  as  required.  As  the  costs  of  this  branch  of  the  case 
are  but  nominal,  all  costs  will  be  taxed  to  appellant.  Baker 
V.  Chicago,  M.  &  St.  P.  R.  Co.,  98  Iowa  438. 

With  this  modification,  the  decree  is  aflirmed. — Modi- 
fied and  Affh^xed. 

Gaynob,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


Bertha  Schultz^  Appellant,  v.  W.  J.  Lidtka  et  a!., 

Appellees. 

BBFOSB£ATION  OF  IKSTBUMENTS:     Evidence— Degree  of  Proof. 
1    Principle  recognized  that  the  evidence  justifying  the  reforma- 
tion of  an  instrument  on  the  ground  of  mistake  must  be  clear, 
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satlBfactory  and    free   from   reasonab)^   doubt.     Evidence   re- 
viewed, and  held  insufficiejit  to  Justify  reformation  of  a  lease. 
0ONTBAOT8:     Bequisites  and  Validity — Xnequitableness.     Principle 
2    recognixed  that  a  contract  fully  understood  by  the  parties  and 
free  from  fraud  Is  binding,  though  inequitable^     ■ 

Appeal  from  Poweshiek  District  Court. — Henry  Silwold, 

Judge. 

TuBSDAT^  Mabch  18,'  1917! 

Action  In  equity  to  reform  a  wijitten  lea8ey.and;£orgenv 
eral  equitable  relief.  There  was  a  trial  upoi^  the  merits,, 
and  a  decree  dismissing  plaint ifTs  petition.  Plaintiff  ap- 
peals.— Affirmed. 

Bray,  Skiff lett  &  Wilkie,  for  appellant.    ' 

•  •  *         • '  '      '  »       . 

Boyd  &  Boyd,  for  appellees. 

FsKBTdN,  J. — 1.  By  the  lease  executed  in  duplicate  on 
October  6^  1913,  plaintiff  leased  to  defendants,  at  an  annual 
cash  retital,  80  acres  of  land,  from  Mar<;h  1,  1914,  until  the 
death  of  plaintiff.  And  the  lease  further  provided  that 
plaintiff  was  to  have  her  board  tHhd  a  room  in*  the  house  6n 
the  premises,  without  charge^  until  the  end  of  the  leai^e,  un- 
less sooner  terminated;  that  defendants  were  to  preserve 
and  keep  the  fruit  and  ornamental  trees  ^oim  injury  by 
plowing,  or  from  cattle,  horses,  sheep,  or  otherwise;  that 
defendants  were  not  to  permit  any  wilful  or  vohintary 
waste,  spoil  or  destruction  in  or  upoa  &aid  premises.  It 
farther  provided  that,  after  March  1,  1920,  either  party  to 
the  agreement  might  terminate  the  lease  by  giving  written . 
notice.  Second  party  farther  agreed  that^  if  they  failed 
to  keep  and  perform  all  the  covenant^^  plaintiff  might  de- 
clare the  lease  void,  upoii  giving  30  day^'  notice,  and  could . 
re-enter  the  premises.  , 

The  petition  alleges  that,  contrary ,  to  the,  re^I  contract 
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entered  into,  and  by  oversight  on  the  part  of  the  scrivener, 
there  was  omitted  from  the  writing  that  part  of  the  agree- 
ment, as  plaintiff  alleges,  that  defendants  were  to  famisli 
plaintiff  a  comfortable  home;  that    defendants    were    to 
treat  plaintiff  with  kindness;  that  the  defendants  were  to 
keep  a  horse  and  colt  for  plaintiff,  or  buy  a  driving  horse 
and  keep  the  same  for  her  use;  and  that  defendants  were 
to  deliver  to  plaintiff  one  half  of  the  young  chickens  and 
one  half  of  the  eggs  produced  by  the  chickens  which  were 
owned  or  kept  by  plaintiff  on  the  premises.     It  is  then  al- 
leged that  defendants  have  failed  to  comply  with  the  terms 
of  the  contract  as  she  claims  it  to  be,  and  that  defendants 
have  committed  wilfuj  and  voluntary  waste  by  keeping  hogs 
in  the  horse  barn,  by  permitting  bogs  to  destroy  the  fruit 
trees,  and  by  cutting  down  certain  of  the  shade  trees  on  the 
premises;  that  defendants  have  not  treated  her  kindly,  so 
that  she  has  been  compelled  to  procure  board!  and  room  for 
herself  elsewhere.    The  petition  also  alleges,  that  plaintiff 
is  of  German  birth  and  that  she  is  not  entirely  familiar  with 
the   English  language,  and  that  she  did  not  understand 
that  the  part  of  the  agreement  alleged  to  have  been  omitted 
was  not  in  the  wj-iting.    She  further  alleges  that  tbe  consid- 
eration expressed  in  the  written  lease  is  inadequate^  and 
that  it  would  be  inequitable  to  continue  said  contract  in 
force  when  plaintiff  is  deprived  of  her  said  home,  board 

and  care. 

Defendants  allege  that  the  writing  expresses  the  real 
contract  between  tbe  parties,  and  d^y  that  there  was  any 
oversight  w  mistake;  allege  that  they  have  complied  with 
their  part  of  the  contract;  deny  allegations  as  to  waate. 

No  30  days'  notice  has  ever  been  given  by  plaintiff,  as 
provided  in  the  contract.  Plaintiff  i«  6»  years  of  age,  but 
has  been  in  America  61  years.  The  questions  presented  are 
almost  entirely  of  feet 


^ 
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It  should  have  been  stated  Aat  plaintiff  elaiiM  that  the 
principal  consideration  lor  the  leafie  was  the  part  alleged 
t^  have  been  omitted.  The  prayer  of  the  petition  also 
asked  that  the  lease  be  canceled,  and  the  argument  on  this 
last  proposition  ia  that,  if  appellees  failed  to  perform  their 
part  of  the  contract,  plaintiff  bad  the  right  to  declare  the 
lease  void.  But  this  was  npoa  giving  notice,  which  was 
not  given. 

There  are  -some  minor  matters  present- 
^  ofTxctrV-^'*      ed,  but  the  principal  point  in  the  ca»e  is 

VIENTS  '    PVl- 

d^cr:'drgr«e     whether  the  evidence  was  eaifficjent  to  war- 

mnt  a  refornvition  of  the  lease.  The  de- 
fendants allege  and  teatify  that  the  lease  as  drawn  ex- 
presses the  real  agrieement  jna^  betwieen  tiie  partiea.  Ap- 
pellant does  not  dispute  appellees'  legal  propositiofus,  that 
the  i}\idence  to  justify  a  reformation  laust  be  clear,  satis- 
factory and  free  trom  a  reasonable  doubt;  and  that  there 
aiu^t  be  a  mutual  mistske,  or  such  a  mistake  ua  the  drait- 
iag  of  the  writiing  as  that  it  does  not  eicpress  the  uieNUsing 
or  intent  of  the  parties*  Appellees  cite,  among  otber^cases, 
Py»e  V.  Knight,  130  Iowa  115 ;  Day  ir.  J^yer,  171  Iowa  437, 
at  450 ;  jBf-ej'a  tu  Pryne,  94  Iowa  7o5,  757. 

The  testimony  to  sustain  plaintiff's  contention  as  to  the 
reformation  of  the  lease  is  that  of  plaintiff  alone,  er  sub- 
stantially so.  This  is  denied  by  both  defendants*  It  ap- 
pears that  the  parties  had  talked  over  the  provisions  of  the 
lease  at  their  home  ia  the  country,  and  went  to  an  ^torney 
in  Orinnell  to  reduce  the  agreement  to  writing.  The  at- 
torney ^ho  drew  the  lease,  who  is  joot  an  attorney  for 
ertber  party  iu  this  case,  and  who  appears  to  be  disinter- 
ested, tesjtitieH  that,  after  the  contract  was  prepared^  it  was 
reatl  over  to  tlie  parties  and  explained  to  them,  and  be 
thiniis  plaintiff  understood  its  provisions.  And  {)laintiff, 
on  crosSre)xaJ|iination,  s^ys  i|i  part: 

"This  contract  was  drawn  by  Mr.  Fattoa  after  all 
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these  matters  had  been  fully  talked  over  and  discussed.     It 
was  signed  after  Mr.  Patton  read  and  explained  it,"  etc. 

There    may    be    some    minor    circum- 
-  a.  coNTBAc?r8 :        stances  for  one  side  or  the  other  which  we 

requisites  and 

^uiSbieneM.      ^^^^  ^^^  noticed,  but  the  record  has  been 

read,  and  we  agree  with  the  conclusion  of 
the  trial  court  that  plaintiff  did  not  make  out  a  case  for 
reformation.  This  being  so,  she  would  not  be  entitled  to 
some  of  the  relief  asked,  which  depends  upon  a  reforma- 
tion of  the  contract.  Eve^  though  plaintiff  now  claims  that 
the  contract  is  inequitable,  if  it  was  read  over  to  her  and 
understood  by  her,  and  there  is  no  fraud,  she  is  bound  by 
its  terms.    Rensink  v.  Wiggers^  99  Iowa  39,  42. 

It'  shoiild  have  been  said  in  regard  to  the  alleged  agree- 
ment that  defendants  were  to  keep  a  horse  and  colt  for 
plaintiff.  The  attorney  testifies  that  the  rjeason  this  was 
not  ibdtded  in  the  contract  is  that  the  parties  themselves 
did  not  come  to  any  definite  understanding  as  to  just  what 
kind  Of  an  animal  should  be  described  in  the  contract;  that 
ther^  Vas  something  said  about  this,  but  that  plaintiff  did 
not'  know  just  which  animal  she  wanted  to  keep.  It  ap- 
pears from  the  testimony,  however,  that  the  defendants  did 
Ikeep  a  horse  for  plaintiff  until  she  sold  it. 

There  appears  to  have  been  some  ill  will  towards  the 
defendants  on  the  part  of  the  plaintiff,  growing  out  of  the 
fact  that,  in  March,  1915,  four  daughters  and  one  son  of 
the  plaintiff  instituted  guardianship  proceedings  against 
-  her,  on  the  ground  that  she  was  habitually  addicted  to  the 
'  excessive  use  of  intoxicating  liquors,  and  a  trial  was  had 
thereon.  In  this  case,  one  son  and  a  daughter  have  taken 
sides  with  the  mother,  and  the  other  daughters  on  the  side 
of  defendants.  Unfortunately,  plaintiff  was  not  happy  when 
living  with  defendants,  and  defendants  may  be  somewhat  io 
blame  in  some  respects;  yet  plaintiff  seems  to  have  an  un- 
happy  disposition. 
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2.    The  other  matters  complained  of,  we  deem  of  minor 
importance,  and  appellant  seems  to  have  so  treated  them 
in  argument.    We  think  the  evidence  does  not  sustain  plain- 
tiff's contention  that  defendants  committed  damage  and 
waste  on  the  premises.    As  to  the  hogs  in  the  orchard  and 
bam,  plaintiff  testifies  that  she  saw  the  pigs  in  the  orchard 
only  once ;  ''that  defendant  kept  about  30  pigs  in  the  horse 
barn;  that  there  was  nothing  in  the  agreement  that  pro- 
hibited them  being  there;  they  scratched  the  sills  with  their 
feet,  and  rooted  up  the  bricks  and  a  board  floor;  and  made 
manure  that  lay  on  the  floor  until  late  in  the  summer.''    As 
to  the  cutting  of  the  maple  trees  and  willows,  it  appears 
from  plaintiff's  testimony  that,  the  first  year  defendants 
were  on  the  place,  they  built  a  new  fence  along  the  road, 
and  in  doing  so  cut  down  some  of  the  trees.  It  is  not  shown 
by  the  evidence  that  plaintiff  made  any  objection  to  this, 
and  the  testimony  of  one  of  the  defendants  is  that  he  cut  the 
trees  at  the  express  direction  of  plaintiff.    Some  willows 
were  cut  on  another  part  of  the  farm  where  a  string  of 
tile  had  been  laid  through  them,  and  the  willows  were  cut 
to  prevent  them  from  stopping  up  the  tile.    Several  wit- 
nesses testified  that  the  effect  of  tiling  close  to   willow 
trees  is  to  choke  up  the  tile,  and  that  it  was  a  benefit  to  the 
farm  to  cut  the  willows.    One  of  the  defendants  testifies 
that  these  trees  "looked  like  they  had  grown  out  of  stum)>s, 
thick  bushes;"  that  he  cut  three  or  four  rods  of  them  by 
Mrs.  Schultz's  direction,  where  the  tile  runs  through. 

We  have  not  attempted  to  set  out  the  evidence  in  full. 
It  is  not  our  practice  to  do  so  in  fact  cases.  But,  taking 
the  record  all  together,  we  are  satisfied  that  the  plaintiff 
did  not  make  out  a  case  for  reformation  or  forfeiture  of 
the  lease  on  account  of  waste  or  damage,  and  that  the  trial 
court  properly  decided  the  case. 

The  decree  of  the  district  court  is,  therefore, — Affirmed. 

Oaynoe,  C.  J.,  liADn  and  Evans,  JJ.,  concur. 

Vol  179  la.— 42 
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State  op  Iowa,  Appellee,  v.  Jacob  Oroatt,  Appellant. 

BASTABDS:     Evidence — ^Degree   of  Proof — Corroboration.     Princi- 

1  pie  recognized  that»  In  a  prosecution  under  '^he  Bastardy  Act, 
corroboration  of  the  complainant  la  not  absolutely  ti^eesary. 

BASTABDS:     Evidence— -Sufficiency.     Evidence  reviewed,  and  held 

2  8u(Bclent  to  sustain  a  verdict  of  gotlt  in  bastardy  proceedings. 

Appeal  from  Fayvtle  District  Court. — A.  N.  Hobson,  Judge. 

TufiSDAV,  March  13,  1917. 

This  is  a  bastardy  ppoceediog  wherein  the  jui*y  found 
the  defendant  guilty,  and  he  appeals. — Affirmed. 

D.  D.  Murphy  &  Son  and  E,  H.  Estey,  for  appellant. 

H.  M.  Havner^  Attorney  General,  M^  E.  ,Carter,  Assist- 
ant Attorney  General,  and  Jame^  Cooney,  County  Attonaey, 
for  appellee. 

Prhston^  J. — The  only  error  assigned'ls  a^'to  the  8uf- 
ficiency  of  the  evidence  to  sustain  the  verdict.  Appellant 
argues  that  the  story  told  by  complainant  ifil  improbable, 
because  there  had  been  no  courtship;  and  that  no  seductive 
arts  were  used  as  in  seduction  cases;  atid  that  there  was 
no  sufficient  resistance,  and  no  outci'y  or  complaint  after- 
wards, and  no  bruises  or  torn  clothing,  so  as  to  constitute 
rape.  All  these  were  matters  to  be  taken  into  consideration 
by  the  jury  in  weighing  the  testimony.  The  intercourse 
could  have  taken  place  as  she  says. 
,   „  ,  Appellant  calhs  the  traneaction  a  rape; 

1.  Bastards:  evi-  '^'^  r    f 

of"proof*f*o?-     *^"*  ^"  ^^^^  ^^"^   ^^  ^  ^^®^'  sexual  inter- 
roboration.         course  and  the  birth  of  a  child  as  a  result 

thereof  are  sufficient,  if  tlie  jury  is  satisfied  l>y  a  "preponder- 
ance of  the  evidence  that  the  intei-course  took  plaice,  and 
that  the  birth  of  the  child  was  the  result  thereof.  N^o  cor- 
roboration is  required,  as  in  either  rape  or  se4lnetidB. 
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The    complainant    is    corroborated    in 
itence:  mifBci-     some  particulars.     A  number  of  witnedses 

testify  to  seeing  her  and  the  defendant 
leave  the  place  together;  others  passed  them  on  the  road; 
and  the  defendant  himself,  as  a  witness,  admits  that  he  was 
with  her  at  the. time  of  the  alleged  tranBaction,  but  denies 
the  intercourse  and  denies  that  there  had  been  at  any  other 
time  any  familiarities,  as  claimed  by  prosecutrix*  There  is 
testimony  as  to  a  statement  alleged  to  have  been  made  by 
defendant,  afteir  the  transaction,  to  a  brother  of  prosecutrix, 
when  he  bought; some  cattle.  This  witness  testifies  when  he 
asked  defendant:  >'Why  he  don-'t  get  married,  he  said  he 
didn*t  have  to^  he  could  get  it  from  every  girl  he  went  with. 
I  saM)  ^I  d<m't  believe  it.'  Then  he  said  ^Even  Mary  Fran* 
seen ;' ''  who  is  the  complainaul  or  prosecuting  witness.  Ap- 
pellant cites. and  relies  upon  the  cases  of  State  v.  McCulloch, 
(Minn.)  113  N.  Wi  1059;  State  v.  Tomlinson,  11  Iowa  401, 
405;  State  v;  CfiBaidy,  85  Iowa  145. 

The  facts  in  the  Minnesota  case  are  not  at  all  parallel. 
In  that  case)  the  coqirt  said :  '^ A  very  careful  study  of  the 
record,  convinces  us  that  the  verdict  is  manifestly  and  pal- 
pably contrary  to  the  great  weight  of  the  evidence."  In 
that  case,  the .  defendaat  was  50  years  of  age,  the  father  of 
8  children^  and,  at  the  time  alleged,  was  living  in  friendly 
relations  with  his  wife  and  family.  He  had  for  three 
yefirs  been  rector  of  the  Episcopahan  church,  had  been 
a  minister  for  23  years,  and  was  a  man  of  good  char* 
acter  and  standing.  The  complaining  witness  was  a 
servant  in  defendant's  family.  The  complaining  witness 
testified  that  the  intercourse  took  place  oa  March  4th, 
about  mi<inig]it  in  her  bedroom  upstairs.  Both  the  de- 
fendant and  his  wife  testified  that,  on  that  night,  they  were 
in  defendant's  bedroom  downstairs,  with  a  sick  child,  until 
three  o'eU>ck  in  the  morning.  It  also  appeared  that,  dur- 
ing the  time  referred  to,,  and  for  several  months  imme- 
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diately  preceding,  complaining  witness  was  engaged  to  a 
yonng  man  named  Prail,  who  visited  her  frequently  and 
in  her  l)edroom  until  a  late  hour  at  night.  Both  she  and 
Prail  admitted  that  they  spent  the  time  each  night  lying 
upon  the  bed,  under  conditions  suggesting  improper  rela** 
tions.  Another  witness  testified  that  he  came  home  one 
night  about  two  o'clock  in  the  morning,  and  found  prose- 
cutrix and  Prail  lying  upon  the  bed  with  covering  over 
them,  sound  asleep.  The  court  said  in  that  case,  that,  con- 
sidering the  character  of  the  defendant,  his  family  rela- 
tions, the  presence  of  the  family  in  the  house,  the  rela- 
tions between  the  girl  and  Prail,  the  circumstances  under 
which  the  intercourse  is  alleged  to  have  taken  place,  and 
the  time  when  the  child  was  born,  a  case  had  not  been 
shown  by  the  weight  of  the  testimony. 

It  should  be  said  that  in  this  case  the  testimony  shows 
that  the  complaining  witness  had  not  been  keeping  com- 
pany with  anyone,  except  that  she  was  with  the  defendant 
three  times.  The  birth  of  the  child  was  conceded,  and  that 
it  was  within  the  proper  time  after  the  date  of  the  inter- 
course, as  testified  to  by  complaining  witness.  Someone 
was,  of  course^  the  father  of  her  child.  There  is  not  a  sug- 
gestion in  the  record  nor  in  argument  that  any  other  per- 
son than  the  defendant  is  the  father  of  the  child. 

In  the  Tomlinaon  case,  supra,  a  criminal  case,  wherein 
defendant  was  charged  with  rape,  the  evidence  wa«  not  re- 
viewed; but  the  court  said  that  it  was  unable  to  find  from 
her  statement  that  there  was  any  such  objection  interposed 
OP  such  force  used  as  to  satisfy  it  that  the  coition  was 
against  her  will. 

'  And  in  the  Oassidy  case,  which  was  also  a  criminal 
case,  wherein-  the  charge  was  rape,  the  rule  was  referred 
to,  as  being  established  in  this  state,  that,  in  a  prosecution 
for  a  rape,  the  fact  that  a  rape  was  committed  may  be  es- 
tablished by  the  testimony  of  the  injured  party  alone;  and 
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that  corroboration  in  Ru.ch  a  case  is  required  only  as  to  the 
connection  of  the  accused  with  the  offense,  as  provided  by 
the  statute.  The  holding  in  that  case  was,  substantially, 
that  the  evidence  was  insufficient  to  show  that  it  was 
against  her  will,  and  that  it  was  a  mere  act  of  sexual  inter- 
course^ with  the  consent  of  the  complaining  witness.  As 
said,  this  would  be  sufficient  in  a  bastardy  proceeding. 

We  shall  not  take  the  time  or  space  to  go  into  the 
evidence  in  detail.  It  appears  that  complainant  was  20 
years  old,  and  defendant  24 ;  she  was  the  daughter  of  a  far- 
mer, and  lived  with  her  parents  on  a  farm;  she  quit  go- 
ing to  school  before  she  was  13  years  old;  she  had  never 
been  out  of  the  county  but  once,  and  then  with  her  father;, 
she  was  not  in  the  habit  of  going  to  dances,  and  had  been 
to  but  two  parties  in  five  years;  she  had  never  kept  com- 
pany with  a  young  man,  nor  had  she  ever  had  a  young 
man  come  to  see  her  at  her  home ;  she  had  known  appellant 
for  some  time,  having  gone  to  the  same  school,  and  they 
were  members  of  the  same  church.  The  sexual  intercourse 
is  claimed  to  have  taken  place  October  13,  1914.  A  child 
was  born  July  15,  1915.  *  She  testifies  that  she  was  out 
alone  with  defendant  the  first  time  in  September^  1914;. 
went  with  him  to  a  party,  with  defendant  and  two  cousins 
in  an  automobile,  and  came  home  alone  with  him.    She  says: 

'^Nothing  out  of  the  ordinary  happened  on  the  road 
home,  but  he  tried.  He  held  me,  and  I  jumped  out  of  the 
car  and  said  he  should  leave  me  go.  I  was  in  the  home 
yard.  It  was  night,  about  two  o'clock.  He  said  he  was 
going  to  find  out  what  kind  of  a  girl  I  was,  put  his  hands 
on  me,  had  his  arms  around  me.  When  he  put  his  hands 
on  me,  I  went  in  the  house.  About  two  or  three  weeks 
after  that,  in  September,  I  saw  him  at  a  dance.  I  did 
not  go  with  him,  but  with  his  brother  and  my  cousin.  I 
came  home  with  hii>  alone  at  that  time,  a  little  after  mid- 
night, in  an  auto  car.     Nothing  happened  at  that  time. 
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No  one  was  with  me,  and  nothing  out  of  the  ordinary  wa« 
said.  The  next  time  I  saw  liim  was  at  a  wedding,  October 
13th.  I  was  in  defendant's  company  at  that  time,  going 
home.  We  started  home  a  little  after  twelve,  between 
twelve  and  one;  he  and  I  were  alone;  we  went  with  Croatt's 
horse  and  buggy.  When  we  started  home,  several  others 
and  my  brother  were  present.  After  we  started,  we  talked 
about  the  wedding.  He  said  his  brother  was  married  now, 
and  maybe  I  should  be  his  girl;  I  told  him  no;  then  he  sat 
for  a  while,  and  then  he  says  he  was  going  to  see  if  some- 
one was  coming;  then  he  had  Intercourse  with  me.  I  was 
sitting  in  the  buggy;  he  was  in  the  buggy;  he  put  his  arm 
around  me  then  and  held  me  down;  he  put  his  hands  on 
my  person  and  had  intercourse  with  me  there;  he  hurt  me. 
I  begged  him  not  to  do  it,  but  he  wouldn't  pay  any  atten- 
tion to  it.  A  team  was  coming,  and.  I  knew  it  was  my 
brother;  that  no  other  team  was  coming  that  way,  and  I 
hollered  at  my  brother  to  stop,  and  he  stopped  and  I  got 
off  the  buggy  and  rode  with  my  brother.  Jacob  Croatt  is 
the  father  of  the  child." 

As  before  stated,  it  is  not  claimed  that  she  made  any 
otitcry  or  complaints,  or  that  her  clothing  was  torn,  or  any 
circumstances  of  that  kind.  A  doctor  testifies  as  to  the 
period  of  gestation.  Plaintiff's  mother  testifies  that  she 
never  knew  of  her  daughter's  being  in  company  with  any 
man  except  defendant;  that  she  saw  her  daughter  start 
with  defendant  to  go  to  the  first  party  before  mentioned. 
Plaintiff's  brother  testifies  to  passing  defendant  and  his 
sister  on  the  road,  and  about  her  getting  into  the  buggy 
with  him.  Her  father  testifies  as  to  some  of  the  matters 
before  referred  to. 

As  said,  defendant  denies  all  statements  as  to 
familiarities,  and  denies  the  intercourse.  Several*  wit- 
nesses testify  for  defendant,  as  to  seeing  the  parties 
at  the  different  parties  before  referred  to,  and  about  their 
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leaving  the  parties,  and  some  of  the  other  transactions, 
and  the  distances  to  the  homes,  and  the  distance  from  the 
place  where  the  wedding  was  held  on  the  last  night  to  the 
point  where  complainant's  brother  passed  them,  and  the 
genera]  situation. 

Without  going  into  the  testimony  further,  it  is  enough 
to  say  that,  after  a  careful  examination  of  the  record,  we 
are  satisfied  that  tiie  trial  court  properly  submitted  the 
case  to  the  jury,  and  that  the  verdict  is  sustained  by  tlie 
testimony.    This  being  so,  tlie  judgment  is — Affinmd, 

Gaynor,  C.  J.,  Evans  and  Kalinger,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  Len  Silka^  Appellant. 

INTOXICATINO'  LIQU0B8:  Injunction — Temporary  Hearing — Costs. 

1  On  the  hearing,  in  vacation,  for  temporary  injunotion  against 
one  of  several  defendants,  it  is  quite  proper  for  the  court  to 
provide  that  the  costs  of  said  particular  hearing  shall  be  taxed 
against  said  defendant,  and  not  against  his  co-defendants. 

INTOXIOATIKO  LIQUOBS:     Injunction — ^Fermentation  Subsequent 

2  to  Purchase.  Evidence  reviewed,  and  held  Insufficient  to  show 
that  the  admitted  quantity  of  alcohol  in  a  beverage  at  the  time 
it  was  analyzed  was  caused  by  fermentation  after  it  was  pur- 
chased and  before  it  was  so  analyzed. 

IKTOXICATINO  LIQtPORS:    Injunction — Improper  Form  of  Decree. 

3  A  decree  should  not  be  entered  against  the  sale  of  a  particular 
named  beverage  which  is  known  by  a  nonstatutory  name,  and 
which  may  or  may  not  contain  alcohol,  depending  on  conditions 
of  heat,  etc.  The  decree  should  be  against  the  sale  of  any 
beverage  containing  alcohol,  regardless  of  name.  . 

Appeal  from  Fayette  District  Court. — A.  N.  Hobson,  Judge. 

Tuesday^  March  13,  1917. 

Action  to  enjoin  defendant  from  keeping  and  selling 
intoxicating  liquor  in  a  bnilding  on  the  premiRes  deprTibed 
in  the  petition.  A  trial  was  had  in  vacation  as  to  one  of  the 
defendants,  Len  Rilka,  on  the  application  for  a  temporary 
injunction  on  August  19,  1916.    The  decree  provides  that: 
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"He  is  hereby  temporarily  enjoined  aod  restrained 
from  selling  and  keeping  for  sale  intoxicsiting  liquors,  in- 
cluding ^Golden  Grain  Juice/  upon  Lot  33,  Block  2,  Oelwein, 
Iowa.  *  *  *  It  is  further  ordered  that  the  costs  upon 
the  hearing  for  temporary  writ  of  injunction  be  taxed 
against  defendant,  Len  Silka,  •  ♦  ♦  .  and  that  the  ques- 
tion of  liability  of  other  defendants,  including  the  premises, 
be  deferred  until  final  hearing." 

The  defendant  appeals. — Modified  and  Affirmed. 

E,  R,  Acres,  for  appellant. 

H,  M,  Havner,  Attorney  General,  H.  H.  Carter,  Assist- 
ant Attorney  General,  and  James  D,  Cooney,  County  At- 
torney, for  appellee. 

Preston,  J. — It  is  appellant's  contention  that  there 
is  no  evidence  to  sustain  the  order  for  temporary  injunc- 
tion, and  that  the  judge  was  without  jurisdiction  to  enter 
a  judgment  against  the  defendant  for  costs  in  vacation. 

1.  As  to  the  second  point,  we  think 
^'  uQuoBslYn^®      the  decree  before  set  out  does  not  render 

iorary'^honr?^'     any  judgment  against  defendant  for  costs. 

lOflT  *    costs 

It  simply  provides  that  the  costs  on  the 
temporary  injunction  be  taxed  to  him.  We  take  it  this 
was  because  such  costs  were  made  in  the  contest  made  by  this 
defendant,  and  that,  as  between  him  and  the  other  defend- 
ants, they  should  be  taxed  to  him,  and  that  the  cause  will 
be  heard  later  as  to  other  defendants.  The  matter  of  judg- 
ment will  doubtless  be  taken  care  of  on  final  hearing. 

2.  As  to  the  sufficiency  of  the  evidence, 
2.  Intoxicating      a  sample  of  Golden  Grain  Juice  was  pur- 

LIQUOBS :  In-  *  *^ 

Junction:  fer-      chased   bv   the  sheriff  from   the  defendant, 

mentation  sno-  •■  ■ 

cimRe"*  ^"^  ^"*"    August  2,  1916,  and  on  August  4th  the  sher- 
iff sent  it  to  Des  Moines  for  analysis.    The 
analysis  was  made  on  August  7th,  and  it  was  shown  that 
the  liquor  contained  1.45  per  cent  alcohol.    It  was  being  sold 
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by  defendant  as  a  beverage,  and,  if  it  contained  that  aiiionnt 
of  alcohol  at  the  time  of  the  sale,  defendant  concedes  that 
the  injunction  was  properly  issued.  Defendant's  witnesses 
do  not  deny  that  the  sample  contained  the  amount  of  alco- 
hol stated,  at  the  time  of  the  analysis,  but  they  say  that 
this  was  not  a  fair  test  under  the  circumstances. 

It  appears  from  the  evidence  that,  on  the  date  stated, 
the  sheriff  went  to  defendant's  place  of  business  and  called 
for  near  beer,  and  purchased  what  the  appellanjt  now 
riaims  was  Golden  Grain  Juice.  The  liquor  purchased  was 
Jrawn  from  a  faucet  from  a  keg,  or  other  receptacle,  which 
was  in  the  barroom,  in  which  was  a  large  counter  20  to  24 
feet  long.  Other  people  were  in  the  room  when  the  sheriff 
made  his  purchase,  and  sales  were  made  to  others  of  liqn6r 
drawn  from  the  same  faucet.  The  liquid  which  the  sheriff 
purchased  was  placed  in  a  quart  bottle  which  he  had  pro- 
cured from  a  drug  store;  the  bottle  was  not  sterilized,  but 
the  sheriff  savs  it  was  clean;  it  was  corked  at  once  with 
a  new  cork.  The  liquor  was  taken  by  the  sheriff  to  West 
Union,  a  wire. placed  over  the  cork  and  wrapped  around 
over  the  bottle  at  the  top  and  twisted  several  times.  It 
was  then  sealed  with  sealing  wax  and  wrapped  up  with 
paper  and  placed  in  a  carton  with  other  bottles,  and  shipped 
by  express,  on  August  4,  1916,  to  the  Iowa  Food  and  Dairy 
Commission.  It  was  kept  by  the  sheriff  in  his  safe  until 
sent  away. 

The  only  question  in  the  case  is,  then,  as  to  whether 
it  was  shown  by  the  evidence  that  the  liquor  in  question 
contained  alcohol  on  August  2d,  at  the  time  it  was  pur- 
chased. Without  setting  out  all  the  evidence,  we  shall  set 
out  enough  to  show  that,  on  the  whole  record,  defendant 
was  violating  the  Jaw  by  the  sale  of  intoxicating  liquors, 
and  that  the  sale  of  the  Golden  Grain  Juice  in  question 
was  contrary  to  law.  We  shall  confine  ourselves  as  close- 
ly as  possible  to  the  evidence  on  the  question  as  to  whether 
or  not  the  liquor  in  question  was  intoxicating  at  the  time 
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of  the  sale,  on  August  2d.  It  is  said  in  argument  by  ap- 
pellant that  this  is  a  test  c^se  to  determine  whether  Golden 
Grain  Juice  is  intoxicating;  that  it  is  made  to  sell  in  dry 
territory.  We  are  not  concerned  with  the  name  of  this  or 
any  other  liquor  sold  as  a  beverage.  The  only  question  in 
this  case  is  whether  the  particular  sample  in  question, 
whether  called  Golden  Grain  Juice  or  near  beer,  is  such  as 
is  prohibited  by  law. 

Turning  now  to  the  evidence,  it  is  not  claimed  by  the 
State  that,  after  the  sheriff  purchased  the  sample  in  ques- 
tion, it  was  kept  at  a  temperature  below  45  degrees  Fahren- 
heit. It  is  conceded  by  defendant  that,  if  this  liquor  is 
not  kept  at  a  temperature  below  45,  it  will  ferment  and 
contain  alcohol.  The  liquor  in  question  loc^  like  beer 
and  foams  like  beer;  it  is  made  in  a  brewerv  where  beer 
is  manufactured  by  the  Minneapolis  Brewing  Company. 

Witness  Just  says  that  he  is  the  originator  of  Golden 
Grain  Juice,  and  that  he  had  it  patented  in  1915;  that  he 
is  the  superintendent  of  the  Minneapolis  Brewing  Com- 
pany; that  he  has  studied  fermentolc^y,  the  chemistry 
applied  in  brewing;  that  he  was  brewmaster  in  Berlin,  Ger- 
many, and  in  Russia,  also  in  the  Bcklitz  Brewery  in  Mil- 
waukee; that  he  superintends  the  making  of  this  kind  of 
liquor  and  knows  the  ingredients;  that  there  is  no  malt  in 
it;  that  it  is  made  out  of  brewery  syrup,  which  is  purchased 
in  the  open  market,  and  this  is  boiled  together  with  water, 
hops  and  a  foam  retainer  added,  and  is  cooled  down ;  after 
it  is  cooled  down,  it  is  carbonated  and  stored;  that  it  is 
not  fermented  at  the  brewery,  and  no  material  that  goes 
into  it  goes  through  any  process  of  fermentation;  that  it 
is  made  out  of  water  and  hops  and  fermentablie  sugar — 
that  is,  out  of  glucose,  which  is  fermentable;  that  there  will 
be  no  fermentation  as  long  as  it  is  kept  cold;  that  if  it 
should  ferment,  the  liquid  would  be  roily,  cloudy — ^firat  of 
all  it  would  be  cloudy.    This  brew  syrup  is  not  a  chemical 
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flav/)p  that  takes  the  place  of  malt;  "this  is  a  corn  syrup 
which  takes  the  place  of  the  malt  that  is  in  our  beer;  the 
malt  if  it  is  converted  is  sugar  too;  the  brew  syrup  takes 
the  same  place  in  the  formula  as  hops  and  malt  brew  take 
in  beer;  only  cooling  the  Golden  Grain  Juice  prevents  this 
sugar  in  the  brew  syrup  from  fermenting.  The  thing  that 
keeps  the  Golden  Grain  Juice  from  being  an  intoxicating 
liquor  is  a  45-degree  refrigerator.  As  soon  as  the  brew^ing 
company  loses  control  of  this,  it  may  assume  the  character 
of  an  intoxicating  liquor;  it  may  do  that  by  the  temperature 
of  heat.    This  brew  syrup  is  made  out  of  com. 

"1  do  with  the  hops  the  same  as  I  do  with  the  hops  I 
put  into  lager  beer.  There  is  no  fermentation  in  the  Golden 
Grain  Juice  in  the  brewery  when  we  keep  the  conditions 
right.  Q.  You  don't  mean  that  there  is  no  fermentation 
in  any  of  it?  A.  I  can't  say.  Q.  You  can't  say  that 
there  isn't  any?  A.  No,  sir.  Q.  Would  it  be  possible 
to  drink  it  if  it  had  fermented  some?  A.  I  don^'t  think 
anvbodv  would'  like  to  drink  it,  because  as  soon  as  fermen- 
tation  takes  place  in  a  very  small  degree,  the  beverage 
would  get  cloudy;  it  would  get  roily.  It  is  possible  to 
ship  it  and  sell  it  without  fermentation  if  it  is  kept  cool. 
Q.  If  it  is  kept  at  the  point  of  freezing  all  the  time?  A. 
Yes,  sir.  Q.  That  is  the  only  condition  under  which  it 
would  be  possible?  A.  Yes,  sir.  In  shipping  Golden 
Grain  Juice,  we  put  a  revenue  stamp  on  the  keg — a  regular 
government  alcoholic  revenue  stamp;  we  have  to  on  account 
of  the  package  being  recognized  as  a  beer  package.  Q.  J 
Hay  in  a  commercial  sense  you  recognize  the  cask  of  Golden 
Grain  Juice  as  beer?  A.'  The  package  as  such,  yes,  sir. 
I  don't  know  whether  defendant  when  buying  his  stuff  that 
he  retails  buys  it  direct  from  the  factory  or  from  a  jobber; 
don't  know  the  length  of  time  that  expires  after  the  grain 
juice  leaves  the  brewery  until  it  is  sold;  couldn't  testify  that 
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the  grain  juice  that  Mr.  Silka  sold  did  not  contain  alcohol 
when  he  sold  it," 

Other  witnesses  testify  as  chemists  that  they  had  ex- 
amined different  samples  of  Golden  Grain  Juice  and  found 
it  not  intoxicating  and  that  it  did  not  contain  malt  or  alco- 
hol, defendant  testifies  that  he  was  a  wholesaler  of  Golden 
Grain  Juice  to  other  dealers  in  Oelwein  and  out  of  town; 
claims  that  the  Golden  Grain  Juice  he  handled  was  re- 
ceived in  iced  cars  and  was  kept  cold  afterward;  that  he 
remembers  the  sheriff's  coming  in  there  once;  does  not  re- 
member what  he  asked  for ;  that  he  gave  him  Golden  Grain 
Juice;  that  he  drew  it  from  a  faucet  in  a  bottle;  that  It 
was  clear  and  nice  when  he  sold  it. 

'^Q,  Did  the  sheriff  ask  you  for  a  sample  of  near  beer? 
A.  Yes,  I  think.  Q.  And  you  gave  it  to  him?  A.  Yes, 
sir.  Some  call  it  one  thing  and  some  another;  some  ask 
for  near  beer  and  some  ask  for  grain  juice  and  some  ask 
for  malta.  Q.  And  you  have  sold  near  beer  to  a  great 
many  people?  A.  Yes,  sir.  We  retail  about  a  barrel  over 
the  bar  every  day  in  glasses.'' 

Witness  Kinney  testifies: 

^^I  know  of  a  product  that  is  known  as  near  beer;  near 
beers  are  products  that  are  made  by  distillatiim  of  beer, 
removing  the  alcohol ;  contain  practically  the  same  contents 
and  composition  of  ordinary  beer,  but  the  alcohol  has  been 
removed,  or  supposed  to  be  removed;  beer  with  the  alcohol^ 
or  nearly  all  of  it,  extracted  by  a  distillation." 

In  rebuttal,  witness  Dewey  testifies  that  he  was  in  de- 
fendant's place  of  business  in  the  spring  of  1916. 

"Q.  Did  you  see  any  kegs  of  liquid  or  near  beer  sit* 
ting  in  the  back  of  his  store  at  that  time?" 

Over  objection,  he  answered : 

"I  did.  It  was  not  in  the  refrigerator  or  ice  box; 
there  were  several  kegs.  By  the  heft  of  them,  I  should 
judge  they  were  full.    The  defendant  said  that  the  last  car 
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that  he  got  was  not  properly  iced,  and  that  it  had  given 
quite  a  little  bit  of  trouble  in  cooling  it  out." 

This  evidence  is  denied  by  defendant,  as  is  also  testi- 
mony of  Dewey  as  to  kegs  in  the  back  of  his  store  and  not 
in  the  refrigerator.  The  chemist  who  analyssed  this  partic- 
ular sample  in  question  testifies  that,  at  the  time  he  analyzed 
it,  the  liquor  was  not  roily.  None  of  defendant's  witnesses, 
except  appellant,  knew  anything  about  the  conditions  un- 
der which  the  Oolden  Grain  Juice  sold  by  him  was  kept  or 
sold,  and  none  of  them  knew  whether  this  particular  pur- 
chase by  the  sheriff  contained  any  alcohol  at  the  time  it  was 
purchased,  even  if  we  assume  that  what  the  sheriff  pur- 
chased was  Oolden  Grain  Juice,  of  which  there  is  some 
doubt.  But  if  the  Golden  Grain  Juice  was  not  kept  under 
a  certain  temperature,  it  must,  under  the  evidence,  neces- 
sarily have  contained  alcohol. 

It  is  contended  by  appellee,  and  we  think  it  must  be 
so,  that,  if  the  liquid  in  question  was  clear  when  it  was 
sold  and  was  clear  when  analyzed,  it  could  not  have  fer- 
mented between  the  purchase  and  the  analysis.  It  is  not 
disputed  that  when  it  was  analyzed  it  contained  alcohol, 
so  that  it  must  have  contained  alcohol  when  purchased.  If, 
as  the  testimony  shows.  Golden  Grain  Juice  becomes  cloudy 
when  it  begins  to  ferment,  then,  if  the  liquor  purchased 
by  the  sheriff  did  not  become  cloudy  from  the  time  pur- 
chased until  analyzed,  it  did  not  ferment  during  tbat 
time;  so  that  the  liquor  purchased  by  the  sheriff  was  either 
not  Golden  Grain  Juice  or  there  was  alcohol  in  it  when 
sold.  The  testimony  of  the  defendant  himself,  which  we 
have  set  out,  tends  quite  strongly  to  show  that  he  was  sell- 
ing near  beer,  and  there  are  other  circumstances  in  the 
evidence  before  set  out,  which  we  have  not  noticed  in  the 
discussion,  which  indicate  that  defendant  was  selling  in- 
toxicating liquors.  There  is  some  testimony  that  after 
Golden  Grain  Juice  became  fermented  it  would  not  be  pal- 
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atable,  but  if  it  was  sold  as  a  beverage  and  contained  alcohol, 
it  would  not  be  material  whether  it  was  actually  used  as  a 
beverage  or  not.  On  the  whole  record,  we  are  satisfied  that 
the  trial  court  properly  granted  a  temporary  Injunction, 
and  that  such  finding  is  sustained  by  the  evidence. 

3.  We  think  that,  under  the  circuni- 
8.  Intoxicating  Stances  shown,  there  should  be  a  slight  modi- 
juncSon':  im-  ficatiou  of  the  dccTce.  As  before  shown,  it 
of^decreey™  reads  that  defendant  is  enjoined  and  re- 
strained from  selling  and  keeping  for  sale 
intoxicating  liquors,  including  Golden  Grain  Juice.  As 
said,  we  are  not  now  concerned  in  the  name  of  Golden  Grain 
Juice,  or  any  other  name  given  to  beverages.  The  ques- 
tion  in  each  case  is  whether  or  not  liquors,  when  not  named 
in  the  statute  as  intoxicating  liquors,  are  intoxicating,  and 
what  the  proof  is  in  each  case.  The  decree  in  thi^  case  af- 
fects only  the  defendant.  The  decree  seems  to  be  broad 
enough  to  enjoin  him  from  selling  Golden  Grain  Juice, 
even  though  he  should  be  able  to  show  tliiat  sales  of  it, 
made  subsequent  to  the  decree,  were  not  contrt^ry  to  law. 
In  other  words,  if  he  should  be  informed  against  as  for 
contempt  in  the  violation  of  this  order,  he  might  be  pre- 
cluded from  showing  that  the  liquor  sold  did  not  contain 
alcohol  or  was  not  intoxicating.  Under  the  circumstances 
shown,  that  might  depend  upon  conditions  as  to  tempera- 
ture, etc.,  or  some  shipments  or  kegs  might  contain  alco- 
hol, and  others  not.  The  decree  should  be  modified  to  this 
extent,  and  should  read  that  defendant  is  temporarily  en* 
joined  and  restrained  from  selling  and  keeping  for  sale  any 
intoxicating  liquors,  regardless  of  name. 

As  thus  modified,  the  decree  will  stand  affirmed,  and 
the  cause  be  remanded. for  an  order  or  decree  in  harmony 
with  this  opinion ;  or  either  party  may  have  a  decree  in  this 
court.  Appellant  will  pay  the  costs  of  the  appeal.— Jfodt- 
fied  and  Affirmed. 

Gaynob,  C.  J.,  Evans  and  Salinger^  J  J.,  concur. 
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Citizens'  Stai'e  Bank  op  Colpax,  Appellee,  v.   Victoria 
Sanatorium^  Appellee,  and  Horace  S.  Hollings worth,  Ad- 

,  ministrator,  et  al.,  Appellants. 

EXEOmOBS  AND  ADMINI8TBAT0BS:       Management  of  Estate 

1  —Release  of  Liens — Jurisdiction  of  Court.  The  probate  court, 
on  a  good-faith  application  by  an  exeeutor  or  administrator,  and 
without  notice  to  heirs  or  devisees,  haa  Jurisdiction  to  enter 
an  order  directing  Its  said  officer  as  to  the  manner  in  which 
to  proceed  in  order  to  beat  preserve  and  protect  the  estate.  So 
held  where  the  court  directed  the  administrator  to  release 
mortgage  liens  in  favor  of  the  estate.    Section  3265,  Code,  1897. 

PRINCIPLE, APPLIED:     See  No.  2. 

ESTOPPSIi:    EqilttAhle  Bstoppel— Acts  Done  or  Omitted,  and  Ohaage 

2  of  Position.  Acceptance  by  heirs  and  devisees  of  the  benefits 
of  an  order  of  the  probate  court,  with  failure  to  interpose  any 
objections  to  said  order  until  other  parties,  in  reliance  on  said 
order,  had  changed  their  position,  works  an  estoppel  to  then 
object  to  said  order. 

PRINCIPLE  APPLIED:  An  estate  consisted  of  stock  in  an 
incorporated  hotel  company,  and  of  first  mortgage  liens  on  the 
property  of  the  same  company.  The  company  ^as  a  going  con^^ 
corn,  but  was  heavily  indebted  on  unsecured  claims  to  a  bank, 
which  was  pressing  for  payment.  The  urgent  question  arose  as 
to  how  to  best  preserve  the  value  of  the  corporate  stock  and, 
consequently,  the  interest  of  the  estate.  The  stock  of  the  hotel 
company  not  owned  by  the  estate,  waa  owned  or  contracted  for 
by  one  of  the  devisees  of  the  estate.  The  value  of  the  hotel 
property  was  believed  to  be  largely  in  excess  of  all  claims  and 
mortgage  liens.  Without  notice  to  any  of  the  heirs  or  devisees 
of  the  estate  except  to  the  one  owning  stock,  the  adminlstrBtor, 
in  good  faith,  made  application  to  the  court  and  asked  for  author^ 
ity  to  release  the  first  mortgage  liens  held  by  the  estate,  in 
order  that  a  first  mortgage  lien  might  be  executed  to  the  bank 
on  its  unsecured  claims.  The  court  granted  the  order:  The 
estate  secured  an-  extension  on  the  claim  due  Ute  bank,  and 
also  a  reduction  in  interest  Some  considerable,  time  after  the 
mortgage  was  executed,  and  after  a  second  extension  had  been 
granted,  the  bank  commenced  foreclosure  proceedings,  at  which 
time  the  heirs  for  the  first  time  attacked  the  validity  of  the 
aaid  order  because  of  lack  of  notice  to  them. 
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Held,  (1)  the  application  being  made  in  good  faith,  the  coart 
had  juriBdiction  to  enter  the  order,  and  (2)  whatever  right 
the  heirs  may  have  had  to  question  said  order  was  lost  hy  their 
acceptance  of  the  benefits  thereof  and  their  long  delay  in  object- 
ing  thereto. 

Appeal  from  Jasper  District  Court. — ^K.  E.  Willcockbon, 

Judge. 

Wednesday,  March  14,  1917. 

SriT  in  equity  fop  the  foreclosure  of  a  mortgage  against 
the  sanatorium  oompauy.  Hollingsworth,  as  administrator, 
and  others,  intervened,  claiming  that  they,  or  the  estate 
which  they  represent,  hold  a  lien  prior  to  plaintiflF's  mort- 
gage, and  they  asked  that  their  prior  lien  be  protected. 
The  trial  court,  upon  issues  joined,  granted  the  relief  prayed 
by  plaintiflP,  and  dismissed  the  petition  of  intervention, 
and  interveners  appeal. — Affirmed. 

A.  7).  Pugh,  for  appellants. 

C.  S.  Cooter  and  /.  E.  Cross,  for  appellees. 

:  DfiBMBB,  J. — The  defendant  company  Is 

^'  adm?ni^h^"iut'''^'  ft  corporation  organized  under  the  laws  of 

m"nt  o?""???e:   this  State,  and  the  owner  of  a  hotel  or  sana- 

jurSdlctJon^'of '   toi'ium  in  the  town  of  Colfax.    Prior  to  his 

court 

death,  James  Brown  owned  10  shares  of  the 
stock  of  this  corporation,  and  Florence  Sherbon,  his  daugh- 
ter,  owned  7  shares  in  her  own  right,  and  had  a  contract 
for  the  purchase  of  the  remaining  6  shares.  There  were 
23  shares  outstanding,  of  the  par  value  of  tl,000  each. 
Brown  was  the  president  of  the  corporation  for  sotne  years 
prior  to  his  death,  and  held  that  position  when  he  died. 
The  daughter,  Florence  Sherbon,  was  always  active  in  the 
affairs  of  the  corporation,  and  at  the  time  of  Brown's  death 
was  its  secretary.  The  interveners  Sherbon  are  the  minor 
children  of  Florence,  and  appear  by  their  mother,  as  next 
friend.  The  other  interveners,  Brown,  are  the  widow  and 
an  adult  child  of  James  Brown's. 
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On  May  16,  1906,  the  corporation,  needing  money,  bor- 
rowed of  the  Iowa  County  Loan  &  Savings  Bank  the  Rum 
of  |3,000,  the  president  and  secretary  signing  tlie  notes 
and  also  a  mortgage  on  the  property  made  to  secure  the 
notes.  Brown  also  signed  the  notes  personally.  On  Decern* 
ber  3,  1910,  Brown  took  an  assignment  of  the  note  and 
mortgage  and  held  it  at  the  time  of  his  death. 

On  the  same  day  that  the  loan  was  made  from  the  bank, 
the  corporation,  by  its  president  and  secretary,  executed 
another  note,  in  the  sum  of  |2,500,  to  James. Brown,  and 
secured  it  by  a  second  mortgage  upon  the  property.  This 
note  and  mortgage  were  also  held  by  Brown  at  .the  time  of 
his  death.  Brown  died  in  the  year  1913,  and  Hollingsworth 
was  appointed  administrator  with  will  annexed.  By  the 
terms  of  his  will.  Brown  gave  to  a  nephew  and  niece,  not 
made  parties  to  this  suit,  one  share  of  sanatorium  stock; 
to  other  nephew^s  and  nieces,  not  made  parties,  |100  each; 
and  the  remainder  of  his  property,  he  gave  td  his  daugh- 
ters, Maud  Brown  and  Florence  Sherbon,  and  the  children 
of  Florence,  share  and  share  alike.  Hollingsworth  was 
elected  a  director  and  president  of  the  corporation,  after 
his  appointment  as  administrator,  and  Florence  Sherboii 
continued  to  act  as  secretary.  In  Feblruary  of  the  year 
1914,  the  corporation  was  indebted  to  plaintiff  in  the  sum, 
of  116,426.43.  Part  of  this  indebtedness  bore  7  per  cent 
interest  and  part  8  per  oant,  and  none  of  it  was  secured. 
This  indebtedness  was  due,  and^  as  it  was  unsecured  by 
mortgage  or  otherwise,  plaintiff  bank  became  uneasy  re* 
garding  this  loan  and  was  threatening  suit.  They  consulted 
with  Hollingsworth  and  Mrs.  Sherbon,  and,  as  the  sana- 
torium was  then  a  going  concern,  although  largely  in  debt, 
they  felt  that  something  should  be  done  to  prevent  a  sacri- 
fice of  the  property.  It  was  considered  by  some  to  be 
worth  f40,000  at  that  time.  The  sanatorium  management 
and  the  Brown  estate  were  asking  for  an  extension  of  time 

Vol  179  la.— 4g 


674  Citizens^  St.  Bk.  v.  Victoria  Sanatorium.  [179  Iowa 

to  pay  plaintiff's,  debt,  aud  it  is  claimed  that  they  pro- 
posed to  plaintiff  that  they  would  secure  a  release  of  the 
mortgages  then  held  by  the  Brown  estate,  and  give  mort- 
gages to  plaintiff  which  would  be  first  liens  on  the  property, 
and  thus  secure  time  in  which  to  pay  the  indebtedness, 
meanwhile  keeping  the  property  in  operation.  There  may 
be  some  doubt  as  to  who  first  made  the  proposition;  but, 
no  matter  who  initiated  the  thought,  it  w^s  agreed  that 
this  should  be  done.  As  the  notes  and  mortgages  held  by 
Brown  upon  the  property  were  personal  property,  and  were 
in  the  hands  of  the  administrator,  it  was  deemed  advisable 
to  secure  an  order  of  court  allowing  the  administrator  to 
release  the  Brown  mortgages,  preliminary  to  the  securing 
of  plaintiff's  debt  by  mortgage  on  the  property ;  and  accord- 
ingly an  application  was  made  by  HoUingsworth  to  the  pro- 
bate court  for  authority  to  make  these  releases.  As  we 
understand  it,  no  notice  of  this  application  was  served  up- 
on any  of  the  heirs  or  devisees,  but  HoUingsworth  and  Mrs. 
Sherbon  appeared  at  the  time  of  hearing  and  gave  testi- 
mony before  the  court,  with  reference  to  the  situation. 
They  both  recommended  the  scheme  to  the  court,  and,  so  far 
as  shown,  in  absolute  good  faith.  After  a  hearing,  the 
court  granted  the  administrator's  application  for  an  order 
to  release  the  Brown  mortgages.  Thereupon,  new  notes 
were  made  to  plaintiff,  which  extended  the  time  of  payment 
and  provided  a  somewhat  different  rate  of  interest,  and  a 
mortgage  was  made  by  the  officers  of  the  sanatorium  com- 
pany upon  the  property  to  secure  these  notes.  Acting  un- 
der the  court's  order,  the  administrator  released  the  pre- 
vious Brown  mortgages  of  record.  Upon  maturity  of  these 
last  mentioned  notes,  another  extension  of  the  time  of  pay- 
ment, for  one  year,  was  granted  by  the  bank;  and  at  the 
expiration  of  that  time,  the  sanatorium  company  being  still 
unable  to  pay,  this  action  to  foreclose  was  commenced 
against  the  sanatorium  company.     This  company  has  no 
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defense  to  either  notes  or  mortgages;  but  the  interveners, 
widoTv  and  adult  daughter  of  Brown,  deceased,  Hollings- 
wortli,  administrator,  Mrs.  Sherbon  and  her  minor  children, 
intep'vened,  setting  up  the  original  Brown  mortgages,  claim- 
ing-   trliat  they  were  prior,  in  point  of  time,  to  plaintiff's 
mor-i-^age;  that  the  release  of  these  Brown  mortgages  was 
of     no  effect  and   should   be  disregarded;   and   they   also 
clainied  that  the  order  in  probate,  giving  the  administrator 
antliority  to  release  the  Brown  mortgages,  was  of  no  effect 
ancl    void,  because  made  without  notice  to  all  the  heirs  and 
devisees,  and  for  other  reasohs,  and  they  asked  that  this 
order  be  set  aside  and  held  for  naught. 

There  is  no  claim  of  fratid  in  obtaining  the  order,  and 
it  is  practically  conceded  that,  when  this  order  was  made, 
it  ^raB  generally  assumed  that  the  property  was  of  sufficient 
value  to  take  care  of  the  Brown  notes,  as  well  as  plaintiff's 
indebtedness,  provided  it  could  be  sold  at  private  sale  and 
as  a  going  concern.  Thd  trouble  was  due  to  the  fact  that 
plaintiff's  indebtedness  was  unsecured,  and  that  good  bank- 
^^S  <iemanded  some  kind  of  security.  No  one  questioned 
the  validitv  of  the  court's  order,  or  the  release  of  the  Brown 
Mortgages,  until  this  suit  of  foreclosure  was  commenced. 

As  will  be  observed,  the  stock  in  the  corporation  was 

held    l)y  Hollings worth,  administrator,  and  Mrs.  Sherbon, 

»u<l    their  object  seems  to  have  been  to  protect  this  stock. 

The    mortgages  to  Brown  were  held  by  the  administrator, 

"^o    l>e    administered  by  the  administrator  according  to  the 

^erfrifii   6f  the  will.    The  property  is  now  said  to  be  worth 

^^t    more  than  f25,W)0;  $o  that,  if  plaintiff's  debt  and  the 

AT]de1>tedness  to  Brown  is  paid,  there  will  be  little  or  nothing 

left    For  the  stockholders,  and  this  would  be  true  no  matter 

^het-H^r  the  release  of  the  Brown  mortgages  be  upheld  or 

^^s^^ined.     The  stockholders  are' not  entitled  to  anything 

^Qtii    t:he  corporate  debts  are  paid,  and  this  is  true  whether 

''^    d^bts  be  secured  or  unsecured.     The  real  question  in 
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the  case,  then,  is  the  priority  of  plaintiff's  lien  over  that  of 
the  Brown  estate,  and  this  depends  upon  the  validity  of  the 
release  of  the  Brown  mortgages.  If  these  are  invalid,  then 
interveners  are  entitled  to  have  the  Brown  mortgages  treated 
as  a  first  lien,  and  given  priority  over  plaintiff's  mortgage. 
If  this  order  be  not  set  aside,  then  plaintiff  is  entitled  to 
the  first  lien,  and  whatever  remains  will  be  paid  to  the 
administrator  to  apply  on  the  debts  of  the  corporation,  and 
after  these  are  all  paid,  the  remainder  will  be  paid  to  the 
stockholders.    . 

We  do  not  understand  that  HoUingsworth,  as  inter- 
vener, is  challenging  the  order  made  on  his  application, 
save  in  so  far  as  is  necessary  for  his  own  protection;  but 
the  widow  and  some  of  Brown's  heirs  are  insisting  that 
the  order  is  void  and  should  be  set  aside  and  held  for 
naught.  They  insist  that  the  administrator  had  no  author- 
ity to  apply  for  the  order,  and  that  the  court  had  no  power 
to  grant  it  even, were  it  properly  applied  for;  that  the  order 
was  made  through  mistake,  or  inadvertence,  and  should  be 
8et  aside;  and  that  the  plaintiff  bank  was  not  justified  in 
any  event  in  relying  on  the  order,  or  on  the  releases  made 
pursuant  thereto.  HoUingsworth,  as  administrator  with 
will  annexed,  not  only  representing  the  estate,  but  also 
charged  with  the  duty  of  carrying  out  the  terms  of  the  will 
and  having  in  his  charge  all  the  personal  effects  of  the 
deceased,  had  the  right,  as  we  think,  when  a  question  arose 
as  to  the  interests  of  that  estate, — ^that  is  to  say,  having 
a  question  as  to  whether  it  would  be  wise  to  try  to  protect 
corporate  stock,  or  to  take  a  mortgage  or  lien  upon  real 
estate  of  the  corporation, — ^to  make  application  to  the  court 
for  directions  as  to  how  to  proceed,  and  he  was  not  re- 
quired to  give  notice  to  the  heirs  or  devisees  in  order  to 
give  the  court  jurisdiction.  Of  course,  he  was  required  to 
act  in  good  faith,  and  to  present  the  facts  to  the  court; 
but  he  should  not  be  held  liable  or  the  order  set  aside  be- 


March  lfil7]  Citizens'  St.  Bk.  v.  Victoria  Sanatorium.  677 

cause  of  mistake  of  judgment  on  his  part^  or  of  mistake  of 
the  court,  unless  the  latter  was  superinduced  by  the  fraud 
of  the  administrator.  Wim  Aken  v.  Clark,  82  Iowa  256; 
Ryan  p.  Hutchinsofi,  161  Iowa  576,  584 ;  Jenkins  v.  Shields, 
47  Iowa  708;  Saaiy  v.  Scully,  (N.  Y.)  94  N.  E.  195;  Goto- 
ins  r.  Tool,  36  Iowa  82. 

While    both    HoUingsworth    and    Mrs. 

2.  Estoppkl:  ^^ 

equitable  rt-       SherboD  msv  hare  been  mistaken  as  to  the 

toppel :  nets  * 

tS!*  and  ^Sange  ^^^^^  ^^  *^*^  property  at  the  time  the  ad- 
of  position.  ministrator  secured" the  order,  there  is  noth- 
ing to  indicate  fraud  on  the  part  of  either.  The  bank  was 
pressing  its  claim,  and  they,  in  order  to  secure  what  they 
thought  was  an  advantage  to  the  stockholders  and  to  the 
Brown  estate,  undertook  to  arrange  plaintiff's  claim  so 
that  they  could  secure  him,  and  work  out  advantages  both 
to  the  estate  and  to  the  stockholders.  The  bank  was  inno- 
cent of  any  wrong,  and  it  extended  the  time  of  payment 
and  gave  to  the  estate,  and  to  Mrs.  Sherbon,  other  advan- 
tages on  the  strength  of  the  release  of  the  Brown  mort- 
gages, without  notice  of  any  fraud  or  mistake.  Interveners 
had  these  advantages  and  made  no  objections  until  the  time 
came  for  payment.  They  could  not  then  put  plaintiff  in  its 
original  position.  Upon  discovery  of  the  fraud,  or  mis- 
take, if  there  was  any,  they  should  have  acted  promptly. 
This  they  did  not  do,  but,  having  all  the  advantages  which 
they  desired,  they  should  not  now  be  allowed  to  repudiate 
their  agreements.  The  widow  was  attempted  to  be  cut  off 
by  will,  and  on  the  face  of  the  record  she  has  no  ground 
for  complaint.  The  minors  who  were  given  devises  under 
the  will  were  not  necessary  parties  to  the  application  made 
by  the  administrator,  and  no  specific  devises  were  made  to 
them.  Other  devisees  under  the  will,  some  of  whom  were 
given  specific  devises,  are  not  made  parties.  But  as  we 
have  already  indicated,  when  the  administrator  was  faced 
with  the  problem  of  trying  to  save  the  property  from  a  sale 
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under  execution  by  the  plaintiffs,  he  had  the  right  -in  good 
faith  to  prefiemt  to  the  court  any  reasonable  plan  for  avoid- 
ing sneh  a  result,  aud  having  presented  the  matter  to  the 
court,  and  having  had  an  order  from  the  judge  thereof,  he 
was  justified  in  relying  thereon,  even  though  both  he  and 
the  court  were  mistaken  as  to  the  final  effect  thereof.  We, 
of  course,  are  treating  the  case  on  the  theory  that  no  fraud 
was  intended  or  perpetrated  by  any  of  the  parties  to  the 
order;  It  is  true  that  counsel  for  the  plaintiff  bank  pres- 
ented the  application  for  the  administrator  and  was  instru- 
mental in  procuring  the  order,  but  this  is  not  in  itself 
suflQcient  to  set  it  aside. 

Finding  no  fraud  and  no  mistake,  save,  perhaps,  in  the 
value  of  the  property  and  the  efficacy  of  the  plan,  we  see 
no  reason  for  setting  aside  the  order  upon  a  post  mortem 
examination.  The  decree  must  therefore  be,  and  it  is, — 
Affirm/ed, 

The  foregoing  opinion  was  prepared  by  Justice  Deeiiier, 
now  deceased,  and  is  adopted  as  the  opinion  of  the  court. 

Gaynor,  C.  J.,  Ladd,  Evans  and  I*rrston,  JJ.,  concur. 


WiLBER  A.  CiRiPP,  Api)ellant,  v.  Fora  Appoixtments  op 
The  llNrran  Brethren  Ghurch^  Appellees. 

VEin>0B  AND  PUBCHASEB:  Bona  Fide  Purchaser — Possession  of 
Bight  Land  Under  Incorrect  Deed.  Misdescriptions  in  a  deed 
resulting  in  failure  to  describe  the  property  actually  purchased 
become  wholly  immaterial  when  the  owner  takes  and  retains 
notorious  possession  of  the  land  actually  purchased,  with  full 
knowledge  of  such  purchase  and  possession  on  the  part  of  a 
subsequent  purchaser. 

Appeal  from   Union  District  Court. — Tiios.  L.   Maxwell, 

Judge. 

Wednesday,  March  14,  1917. 

Action  to  recover  the  possession  of  a  certain  tract  of 
land  in  Union  Countj.    Defendants  claim  to  be  the  owners 
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of  the  land  by  purchase  from  one  J.  H.  Garrells,  the  prior 
owner  thereof,  an<l  aver  that  plaintiff  had  knowledge  and 
notice  of  tliis  purchase  when  he  acquired  his  title.  The 
ca^  was  tried  to  the  court  on  these  issues,  resulting  in  a 
judgment  dismissing  plaintiff's  petition,  and  he  appeals— 
Affirmed. 

Oeorge  A.  Johnston,  for  appellant. 

E.  A.  Lee,  for  appellee. 

Dkemer^  J. — Both  parties  acquired 
vkndob  and  whatever  title  they  possessed  to  the  land  in 
ShaseJ^'^VM-"  controversy  from  J.  H.  Garrells,  the  fyrraer 
rfght^°iand  owner  thereof.     Defendants  acquired   title 

under  incorrect    ^j.^^^^  ^j^jg  commou  grautor  by  warranty  deed, 

which  contained  the  following  description: 
'^Commencing  at  a  point  550  feet  east  of  the  lot  now 
owned  and  on  record  in  the  name  of  A;  C.  White  in  the 
northwest  comer  of  the  northeast  quarter  of  the  northeast 
quarter  of  Section  19,  Township  72,  Range  28;  commenc- 
ing at  said  point  on  the  north  line  of  said  northeast  quarter 
of  northeast  quarter;  thence  south  120  feet;  thence  east  50 
feet;  thence  north  120  feet;  thence  west  along  the  north  line 
of  said  land  to  b^inning,  being  known  as  Lot  No.  12." 

This  deed  was  executed  January  27,  1906,  and  filed  for 
record  January  30th  of  the  same  year.  Plaintiff  procured 
his  title  from  the  same  source.  He  first  secured  a  contracT, 
which  described  the  land  as  follows : 

**The  east  half  of  the  northeast  quarter  of  Section  19; 
and  the  west  half  of  the  northwest  quarter  of  Section  20; 
and  the  southeast  quarter  of  the  northwest  quavter  of  said 
Section  20,  all  in  Township  72,  north,  Range  28,  west  of  the 
5th  P.  M. ;  all  situated  in  the  county  of  Union  and  state  of 
Iowa;  save  and  except  such  a  part  of  the  above  described 
land  as  lies  within  the  right  of  way  of  the  C.  B.  &  Q.  R,  R., 
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as  the  same  is  now  located,  and  save  and  except  one  house 
lot  of  50  feet  by  120  feet,  on  south  side  of  public  highway, 
on  said  premises,  as  the  property  of  the  United  Brethren  peo- 
ple; all  of  which  land  lies  north  of  the  pi-esent  C.  B.  &  Q. 
R.  R.  right  of  way,  and  contains  139  acres,  more  or  less,  for 
the  sum  of  |1 1,120,  f25  of  which  has  been  paid  in  hand,  the 
receipt  of  which  is  hereby  acknowledged/' 

His  warranty  deed  contained  the  following  description: 
"All  that  part  of  the  east  half  of  the  northeast  quarter 
of  Section  19;  and  the  west  half  of  the  northwest  quarter, 
and  the  southeast  quarter  of  the  northwest  quarter  of  Sec- 
tion 20,  in  Township  72,  north.  Range  28,  west  ot  the  5th 
Principal  Meridian,  lying  north  of  the  land  conveyed  to 
the  Oreston  and  Murray  Railroad  Company,  by  deed  re- 
corded in  Book  150  on  page  55  of  the  records  of  said  coun- 
ty, except  the  right  of  way  of  the  Chicago,  Kt.  Paul  &  Kan- 
sas City  Railroad  Company,  across  the  northwest  corner  of 
the  east  half  of  the  northeast  quarter  of  said  Section  19, 
and  that  part  of  the  east  half  of  the  northeast  quarter  of 
said  Section  19  described  as  commencing  at  the  in- 
tersection of  the  east  line  of  said  right  of  way.  and 
the  south  line  of  the  highway,  and  running  thence  west 
to  said  right  of  way,  and  thence  northeasterly  along  the 
right  of  way  to  the  point  of  beginning,  and  that  tract  de- 
scribed as  commencing  at  a  point  on  the  north  line  of  the 
east  half  of  the  northeast  quarter  of  said  Section  19,  550 
feet  east  of  t]be  last  described  tract,  and  running  thence 
south  120  feet,  thence  east  50  feet,  thence  north  120  feet  and 
thence  west  to  the  point  of  beginning.  The  premises  hereby 
conveyed  containing  138.64  acres,  more  or  less." 

This  contract  and  deed  to  plaintiff  were  executed  in 
the  year  1909.  Immediately  upon  their  purchase,  defend- 
ants entered  into  possession  of  what  they  thought  and  be- 
lieved to  be- their  property;  they  fenced  the  same,  erected 
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a  barn  and  dwelling  thereon,  dug  a  well  and  conetnicted 
other  improvements,  with  the  knowledge  and  consent  of 
their  grantor;  but,  by  mistake  in  fixing  the  starting  point 
for  the  survey  of  the  ground  which  they  had  purchased,  it 
did  not  correspond  with  their  deed,  or,  more  likely,,  the  de- 
scription in  their  deed  did  not  correspond  with  the  lot 
which  they  in  fact  purchased,  and  which  they  took  pos- 
session of  under  their  purchase* 

At  any  rate,  they  claim  the  land  which  they  fenced  and 
improved,  under  their  deed  from  Garrells,  and  assert  that, 
no  matter  what  plaintiff's  title  of  record,  he  had  actual 
notice  of  defendants'  purchase  at  the  time  he  took  his  con- 
tract and  deed.  This  mistake  was  made  either  in  the  deed 
or  survey.  The  property  which  defendants  actually  took 
possession  of  lies  something  like  50  feet  east  of  the  land 
described  in  the  deed,  and  in^ead  of  commencing  on  the 
section  line  in  the  middle  of  a  60-foot  highway  in  front  of 
the  premises,  it  commenced  at  the  south  side  of  the  high- 
way, and  this  extended  30  feet  south  of  the  premises  de^ 
scribed  in  the  deed. 

The  description  in  the  land  in  plaintiff's  de^d  was 
made  with  reference  to  the .  description  found  in  defend- 
ants^ deed,  and  no  one  knew  at  that  time  that  the  land 
taken  possession  of  by  the  defendants  was  not  as  described 
in  their  deed.  It  was  2  or  3  years  after  plaintiff  got  his 
deed  that  the  mistake  was  discovered.  When  that  dis- 
eovery  was  made,  plaintiff  commenced  this  suit  to  recover 
the  possession  of  all  the  land  covej:e<)  by  his  deed,  relying 
upon  the  exception  therein  as  governing  defendants'  rights 
to  the  laud,  and  insisting  that  he  is  entitled  to  all  the  land 
covered  by  his  deed  and  not  excepted  therefrom  by  its  terms. 
He,  of  course,  had  notice  of  defendants',  deed,  for  it  was  duly 
placed  <if  record,  and  of  their  possession  of  the  property; 
but  he  rlaims  that  this  latter  was  referable  to  the  then  deed, 
and  not  to  notice  of  any  claim  not  embodied  therein.    De- 
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fendants  rely,  however,  upon  their  possession  as  notice  of 
their  claim  to  the  land  as  occupied,  fenced  and  improved, 
and  also  upon  express  notice  of  their  purchase  said  to 
have  been  given  the  plaintiff  by  Garrells  before  he  sold  the 
tract  to  him. 

It  should  be  stated  that  the  grounds  used,  occupied  and 
improved  by  defendants  were  measui^d  and  staked  out  by 
Garrells  before  defendants  received  their  deed,  and  there 
is  no  question  that  defendants  are,  and  at  all. times  hav« 
been,  in  possession  of  the  land  which  they  thought  ^hey  had 
purchased.  If  they  were  relying  simply  upon  the  construc- 
tive notice  given  plainj:iff  by  the  record  of  the  deed,  or  upon 
the  notice  arising  from  possession  of  the  property  alone, 
there  might  be  some  basis  for  plaintiff's  claim  as  an  inno- 
cent purchaser.  But  here  the  defendants  were  in  possession 
of  the  land  they  purchased,  and  their  grantor,  before  sell- 
ing the  land  to  plaintiff,  expressly  informed  plaintiff  of  de- 
fendants' purchase  of  the  land  they  were  then  occupying, 
and  that  this  tract  was  what  they  were  to  receive.    This  is 

m 

all  that  the  law  requires. 

There  was  evidently  a  mistake  in  the  description  of  the 
lands  in  defendants'  deed,  but  plaintiff  was,  in  effect,  told 
of  this  mistake;  and,  even  if  there  had  been  no  deed  what- 
ever to  defendants,  plaintiff  would  have  been  charged  with 
notice  from  wliat  Garrells  told  him.  That  there  was  a 
deed  containing  a. misdescription  is  of  no  consequence,  be- 
cause plaintiff  was  expressly  told  that  defendants  were 
in  possession  of  the  lands  which  they  purchased.  Being  ad- 
vised of  that  fact,  he  was  not,  and  does  not  claim  to  have 
been,  misled  by  the  misdescription  in  defendants'  deed. 

Plaintiff  does  not  deny  having  actual  notice  from  Gar- 
rells as  to  the  prior  sale  to  the  defendants,  and  that  fact 
must  be  accepted  as  true.  This  is  the  turning  point  in  the 
case,  and  settles  it  in  defendants'  favor.  Defendants  plead- 
ed a  mistake  in  the  deed,  and  asked  a  reformation  thereof. 
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The  trial  court  simply  quieted  their  title  to  the  lands  as 
occupied  and  fenced  by  them.  Defendants  do  not  com- 
plain of  this  decree,  and  plaintiff  is  not  entitled,  to.  It 
might,  perhaps,  have  heen  better  if  a  <;ommission  had  been 
appointed  to  fix  the  boundaries  of  the  tract  by  an  actual 
Bnrvey,  and  then  an  order  issued  for  a  conveyance  by  com- 
miftsioners,  or  otherwise,  to  the  defendants,  pr  a  decree  en- 
tered, quieting  title  to  the  strip  so  surveyed;  but  neither 
psirty  is  asking  a  modification  in  this  respect,  and  if  a 
change  be  needed,  it  can  be  done  by  agreement  between  the 
parties. 

The  decree  seems  to  be  correct,  and  it  is — Affirmed. 

The  foregoing  opinion  was  prepared  by  Justice  Deemer, 
no^'-  deceased,  and  is  adopted  as  the  opinion  of  the  court. 

Gaynor,  C.  J.,  Ladd,  Evans  and  Preston,  JJ.,  concur. 


J.  D.  Martin,  Appellee,  v.  Luthbr  Gormly,  Appellant. 

TBXAIj:     Instructions — Objections — ^Waiyer.    The  objection  that  in- 

1  structiona  are  oral  Instead  of  in  writing  is  waived  by  failure 
to  object  when  the  instructions  are  given.  (Sec.  3705-a,  Code 
Supp.,  1913.) 

SXOHAKOE  OF  PBOPSBTT:    Bescission^FaUure  to  Furnish  Oon- 

2  sideration  Oontracted  For.  Howsoever  trifling  may  be  the  con-, 
sideration  for  which  one  has  contracted,  even  in  a  trade  "un- 
sight  and  unseen,"  he  is  entitled  to  rescind  in  case  such  con- 
sideration is  withheld. 

Appeal  from  Washington  Distinct  Court. — Henry  Silwold, 

Judge. 

Wednesday,  March  14,  1917. 

Action  to  recover  damages  for  defendant's  failure  to 
comply  with  an  agreement  to  exchange  certain  lands  in  Kan* 
sas  for  some  personal  property,  and  money  ^ich  plaintiff 
delivered  and  paid  to  the  defendant.     Defendant's  answer 
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was  a  general  denial,  and  a  plea  that  he  never  agreed  to 
give  plaintiff  a  deed  to  Kansas  land,  and  that,  while  he 
received  certain  property  from  plaintiff,  it  was  practically 
worthless,  and  that  all  defendant  undertook  to  do  was  turn 
plaintiff  over  to  one  Fletcher,  Fletcher  being  authorized 
by  the  agreement  to  subrogate  plaintiff  to  the  rights  which 
he  (defendant)  had,  if  any,  to  the  Kansas  land.  Upon  the 
issues  joined,  the  case  was  tried  to  a  jury,  resulting  in  a 
verdict  for  plaintiff  in  the  sum  of  f200.  Plaintiff  remitted 
all  of  this  verdict  in  excess  of  flSO,  and  judgment  was  en- 
tered for  this  latter  amount.  Defendant  appeals. — Af- 
firmed. 

Brookhart  Bros.,  for  appellant. 

Eicher  &  Livingston,  for  appellee. 

Deemer^  J. — I.  Defendant's  counsel  say  that  the 
transaction  between  the  parties  hereto  was  a  sort  of  "un- 
sight  and  unseen"  deal,  in  which  each  took  his  chances,  and 
that  plaintiff  has  nothing  to  complain  of,  although  he  never 
got  even  a  paper  title  to  the  Kansas  property.  The  trial 
court  did  not  adopt  this  view,  although  it  inferentially 
directed  a  verdict  for  plaintiff,  leaving  to  the  jury  but  the 
single  question  of  the  amount  of  plaintiff's  recovery. 

In  the  first  place,  it  is  said  that  the  in- 
tioDs  :*  objec-  structious  of  the  court  were  oral,  when,  un- 
tions:  waiyer.     ^^^  ^^^  statute  (Section  3705,  Code,  1897), 

they  should  have  been  in  writing;  and,  again,  they  say  that 
the  verdict,  even  as  rendered,  is  excessive,  and  should  have 
been  set  aside. 

The  record  does  not  show  that  the  instructions  were 
oral,  and,  even  if  it  did,  no  objection  or  exception  to  that 
form  of  instruction  was  made,  and  the  motion  for  a  new 
trial  is  not  bottomed  upon  that  ground.  In  these  circum- 
stances, defendant  is  not  entitled  to  complain.  Head  & 
Metzger  v.  Lwngworthy,  15  Iowa  235;  Sec  3705-a,  Code 
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Supp.,  1913.  The  verdict  as  finally  reduced  to  |180  has 
support  in  the  testimony.  Plaintiff  gave  defendant  two 
bulls,  one  stallion  and  a  note  for  fBd.  Treating  the  note 
as  cash,  and  adding  interest  thereto  down  to  the  time  of 
trial,  and  taking  the  testimony  as  to  the  value  of  the  per- 
sonal property  in  its  most  favorable  light  for  plaintiff,  the 
property  was  worth  fl25.  This,  added  to  the  amount  of 
the  note,  and  to  this  interest,  would  justify  a  verdict  for 
the  amount  of  the  judgment. 

II.    The    main    question    in    the    case 
2.  ExcHANQB  OF      arises  over  the  contention  that  plaintiff  is 

PKUi'EUTY  :    re-  .11- 

aciasion:  failure  not  entitled  to  recover  anything,  and  that, 

to  furoUb  con-  *-  ° 

tra!tJd*'?orr'"'     *°    ^^y   event,    the    question    was    for    a 

jury.      Defendant    testified    as    follows    re- 
garding the  trade : 

"As  cear  as  I  can  state  the  conversation,  Mr.  Martin 
and  I  had  done  quite  a  little  trading  together,  and  I  saw 
him  in  Crawfordsville  one  day,  and  I  believe  I  asked  him 
what  he  had  to  trade,  and  he  told  me  right  off  the  bat  what 
he  had.  I  told  him  that  I  was  supposed  to  have  80  acres 
of  land  in  Kansas,  somewhere  down  there,  and  if  I  had  T 
would  trade  it  to  him.  I  said  to  him,  'Jim,  I  have  got  no 
need  for  this  land  and  I  don^t  know  whether  I  own  it  or 
not  I  ne#r  saw  it,  and  I  know  nothing  about  it.'  I  told 
hira  that  Fletcher  had  told  me  he  had  a  warrantv  deed  for 
it,  and  that  he  would  give  me  a  warranty  deed  for  my  half 
any  time  I  wanted  it,  and  if  I  was  to  trade  it  off  he  would 
either  turn  the  deed  to  me  or  to  whoever  I  traded  it,  and 
I  told  Mr.  Martin  that  before  any  trade  was  made  he  would 
have  to  go  and  see  Mr.  Fletcher  and  find  out  about  this, 
and  if  he  was  satisfied  he  would  come  back,  and  we  would 
make  the  deal.  In  two  or  three  days  or  a  week  after,  when 
I  was  in  town,  he  came  along  and  said  he  had  seen  Fletcher, 
and  Fletcher  said  it  was  all  right;  that  he  would  give  a 
deed  for  it  if  we  wanted  to  trade ;  and  I  said,  'Then  you  get 
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your  deed  from  Fletcher,  for  I  don't  know  anything  about 
it.    I  don't  know  whether  I  have  got  any  land,  and  I  don't 
know  what  kind  it  is.'    He  said  he  would  take  Fletcher's 
word  for  it;  that  they  had  been  pretty  good  friends,  and  he 
would  take  his  chances  on  getting  it.    I  said,  ^AU  right,  we 
will  just  niake  the  trade  then;'  and  did  make  the  trade 
right  there.    I  did  not  see  the  stuff  he  traded  me  before  I 
got  it,  except  the  horse,  which  I  had  seen  sometime  before, 
probably  six  months,  but  I  had  never  seen  the  bulls.     At  the 
time  I  saw  the  horse,  he  was  not  blind,     in  two  or  three 
days  after  the  trade,  I  went  down  to  Martin's  and  we  were 
talking  about  the  trade,  and  I  said,  ^Jini,  I  came  down  after 
the  horse  and  stuff,'  and  said,  *Where  is  the  horse?'     We 
were  standing  in  the  barn,  and  he  replied  that  the  horse 
near  us  was  the  one.    I  said  I  would  never  take  him  home 
if  I  could  get  out  of  it ;  so  I  just  left  it  there  with  Jlim  and 
came  back  to  town.    I  believe  the  first  man  I  met  was  John 
Jerrall.    I  asked  him  what  he  would  give  for  the  horse,  and 
he  said  he  would  give  f  10,  and  I  sold  the  horse  to  him  for 
|10.     I  kept  the  bulls  for  probably  a  month  and  then  sold 
them  both.     I  sold  one  of  them,  the  biggest  one^  for  5c  a 
pound.    I  think  he  came  to   |40    and   a    few    cents.    He 
weighed  about  800  pounds.    The  other  one  brought  f35. 
Q.    You  cashed  the  not^,  didn't  you?    A.    Yo^  bet.    Q. 
You  got  the  money?    A.    You  bet.    Q.    That  is,  |50?    A. 
Yes,  sir.    Q.     And  you  have  never  tendered  anything  you 
got  back  to  him,  Martin?    A.    Sure,  I  did.    Q.    You  ten- 
dered him  back   the  money?    A.    He   came  around   and 
wanted  to  fix  it  up  some  way  or  the  other.     I  didn't  tender 
him  all  of  it ;  I  don't  know  just  exactly  how  I  expressed  it, 
but  I  says,  'Jim,  I  don't  think  I  owe  you  a  cent'    I  says, 
*You  didn't  rely  on  me  for  that.    I  didn't  have  nothing  to 
trade  you,  and  told  you  I  didn't,  in  my  name,  but,'  I  sayd, 
'rather  than  to  have  any  fuss  about  it,  I  am  willing  to  pay 
you  something.'    Q.    Now  Clint  Fletcher  came  and  offered 
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to  turn  back  what  he  got  from  jon  when  you  made  the 
trade?  A.  Well,  he  said  I  could  get  it  back  if  I  wanted 
it.  Q.  And  you  went  with  Martin  and  asked  Fletcher, 
end  says,  'Clint,  I  want  you  to  deed  my  part  of  that  to 
him?'  A.  I  don't  remember  of  talking  to  them  there.  I 
might  have  said  something  to  them;  I  couldn't  say  about 
that.  Q.  And  you  guaranteed  to  him  that  you  would  see 
that  he  got  a  deed?  A.  I  didn't  do  no  such  thing.  Q. 
Either  from  you  or  fr*ora  Clint?  A.  I  did  not.  I  don't 
know  anything  about  the  title  to  the  real  estate.  I  paid 
some  taxes — I  don't  know  where  they  went  to.  I  gave  it  to 
Clint.  Q.  You  have  got  the  deeds?'  A.  I  have  got  some- 
thing there  with  the  name  scratched  off,  but  I  never  seen 
it  for  4  or  5  or  6  years  after  it  was  made.  Q.  Will  you 
give  Jim  Martin  a  Warranty  deed  for  80  acres  of  that  land, 
an  undivided  half  of  the  160  acres  of  land?  A.  How  in  the 
thunder  can  I  do  it,-  when  I  haven't  got  any?  Q.  You  have 
got  the  deeds?  A.  I  have  got  somethin'g  there  with  the 
name  scratched  off,  but  I  never  seen  it  for  4  or  5  or  6  years 
after  it  was  made.  (By  court)  Q.  Who  owned  the  land 
for  which  this  deed  was  taken  by  the  other  man?  A.  God 
knows,  I  don't.  Q.  Did  y6u  and  he  own  it  together?  A. 
Fletcher?  Q.  Yes.  A.  We  was  supposed  to  own  it  to- 
gether. ♦  •  *  I  do  not  know  who  owned  the  land  for 
which  this  deed  was  taken  by  the  other  man.  Fletcher  and 
I  were  supposed  to  own  it  together." 

At  this  point,  both  parties  rested,  and  the  court  gave 
the  defendant  the  opportunity  of  making  plaintiff  a  deed 
to  the  land  in  question,  and  the  defendant  refused ;  and  then 
the  court,  on  his  own  motion,  instructed  the  jury  as  fol- 
lows: 

"Gentlemen  of  the  jury:  The  court,  on  his  own  mo- 
tion, directs  you  to  return  a  verdict  for  the  plaintiff,  and 
the  only  work  you  will  have  to  do  is  to  retire  to  the  jury 
room  and  figure  out  the  amount.    The  defendant  excepts." 


• 
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The  title  to  the  land  was  in  Fletcher,  and  Fletcher 
agreed  to  convey  defendants  interest  therein  to  the  plain- 
tiff; but  when  the  time  came  to  make  the  deed,  he  refnsed, 
because  he  thought  he  ha4  no  right  to  convey^  and^  instead, 
conveyed  tlie  same  to  defendant  Gormly.  Gormly  held  a 
paper  title,  or  deed,  down  to  the  time  of  trial,  and  then  re- 
fused to  make  any  deed  thereto  to  plaintiff.  It  is  quite 
certain  that,  no  matter  what  the  exact  nature  of  this  trade, 
plaintiff  was  to  get  a  deed  or  conveyance  of  some  kind,  tak- 
ing his  chances  in  the  title,  either  from  Fletcher  or  from 
Gormly.  The  title  was  to  come  from  Fletcher,  because 
whatever  record  there  was,  showed  that  the  title  was  in  him, 
and  he  agreed  to  make  a  conveyance  to  plaintiff.  As  he  did 
not  do  BO,  but  conveyed  to  Gormly,  he  (Gormly)  was  as 
much  under  obligation  to  make  the  deed  as  was  Fletcher; 
for  his  title  came  with  notice  and  knowledge  of  the  agree- 
ment, and  he  was  also  obligated  under  the  contract  to  give 
or  see  that  plaintiff  was  given  something.  That  something 
may  have  been  of  little,  or  perhp^ps  no,  appreciable  value; 
but  it  was  the  consideration  for  the  transfer  of  plaintiff's 
property,  and  plaintiff  is  entitled  to  the  performance  of  the 
contract  on  defendant's  part,  no  matter  how  little  value 
there  may  have  been  to  him  in  it.  As  to  that,  he  had  a  right 
to  speculate,  and,  if  defendant  refused  to  comply,  plaintiff 
had  the  right  under  this  record  to  recover  the  value  of  his 
property.  Even  in  trades  ^'unsight  and  unseen,"  the  par- 
ties are  entitled  to  something.  They  may  be  willing  to 
speculate  on  its  vajue,  but  they  are  entitled  to  receive  prop- 
erty or  the  representative  thereof  in  some  form.  They  were 
not,  of  course,  to  make  warranties,  but  each  party  was  en- 
titled to  and  must  receive  something  from  the  other.  Here, 
so  far  as  the  defendant  is  concerned,  it  was  a  deed  or  in- 
strument of  transfer  to  whatever  claim  he  (defendant)  had 
in  the  Kansas  land.  This  he  never  got,  and  defendant 
finally  refused  to  give  it  to  him.    In  such  event,  he  received 
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something  for  nothing,  and  must  return  what  he  received  or 
the  value  thereof.  Of  course,  such  a  contract  might  have 
been  made  as  the  defendant  claims,  without  assuming  any 
personal  liability  on  his  part;  but  where  one  assumes  to 
have  a  right  to  transfer  an  interest  in  land,  save  that  the 
title  is  in  another,  and  he  gives  his  consent  to  that  other  to 
make  the  transfer,  and  the  other  agrees  to  do  it,  but  after- 
ward f^ils  and  refuses  to  do  so,  and  conveys  to  the  defend- 
ant, it  is  clear  that  the  defendant  must  see  to  it  that  a  deed 
is  made  which  will  convey  whatever  interest  he  may  have 
in  the  land,  on  penalty  of  refunding  what  he  received. 
The  trial  court  so  held,  and  there  was  no  error. 
The  judgment  must  be,  and  it  is, — Affirmed. 

The  foregoing  opinion  was  prepared  by  Justice  Deemer, 
now  deceased,  and  is  adopted  as  the  opinion  of  the  court. 

Gaynor,  C.  J.,  Ladd,  Evans  and  Preston,  JJ.,  concur. 


W.  A.  WoLFORD,  Appellant,  v.  City  of  Qrinnbll^  Appellee. 

NEOLIOEKOE:     Proximate   Cause— Unlawful    Operation   of   Avto- 

1  moWe.  That  an  automobile  was  being  unlawfully  operated,  in 
that  it  had  not  been  registered  as  by  law  provided,  is  no  defense 
to  an  action  for  damages  for  negligently  injuring  it 

EVIDBNOE:     Presumptions— Common    and   Necessary   Public    Im- 

2  provements — Authority.  In  the  absence  of  proof  to  the  contrary* 
It  will  be  presumed  that  a  sewer  manhole  existing  in  a  public 
street  was  constructed  or  authorized  liy  the  city. 

MUNICIPAL    COBPOBATIONB:       Public    Streets— Obstructions — 

3  Neglig«nc8.  Bvidence  that  a  eity  maintained  in  a  public  street 
a  sewer  manhole  extending  from  8  to  16  inches  above  the  leyel 
of  the  street,  and  allowed  the  same  to  be  overgrown  with  weeds, 
presents,  aUthe  least,  a  Jury  question  on  the  issue  of  negligence, 
even  in  the  absence  of  evidence  that  the  city  authorized  the 
construction.    Section  763,  Code,  1897. 

HDfNICIFAL    COBPOBATIONB:      Public    Streets— Obstructions— 

4  Presunuition.    Principle  recognised  that  one  rightfully  using  a 

Vol  170  la.— 44 
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public  gtreet  has  a  right  to  presume  that  it  is  free  frdm  danger- 
ous obstructions. 

Appeal  from  Poweshiek  District  CourL-^K.  E.  Willcock- 

BON;  Judge. 

Wednesday^  March  14,  i91'(. 

Action  to  recover  damages  fop  injuribfi  to  an- 'automo- 
bile, due  to  the  alleged  negligeiice  of  the-  d^ndaut  in  per- 
mitting an  obstruction  in  one  of  its  streets.  A  jury  was 
called,  and  at  the  conclusion  of  the  ijlaintiff's/ testimony, 
defendant  filed  a  motion  for  a  dit^cted  verdict.  This  mo- 
tion was  isustained,  and  judgment  entered  against  plaintiff 
for  costs,  and  he  appeals. — Reversed  and  Remanded* 

8.  B.  Allen  and  J.  W.  Carr,  for  appellant. 

'        '  'I 

J,  H.  Patton  and  H.  L,  Beyer,  for  appellee. 

Deemer^  J. — I.  The  obstruction  complained  of  was  a 
manhole  cap,  with  casting  from  8  to  16  inches  in  height, 
set  solidly  in  the  ground  and  near  the  center  of  one  of  the 
streets  of  the  defendant  city,  and  the  negligence  charged 
is: 

"That  the  defendant  city  constructed  'said  manhole  in 
the  center  of  the  street  in  a  careless  and  negligent  manner 
and  permitted  the  same  to  continue  in  the  center  of  said 
street  obstructing  the  passage  thereof  for  a  long  period  of 
time,  to  wit :  more  than  one  year.  And  that  the  grass  and 
weeds  grew  up  about  said  obstruction  sa  that  it  was  ob- 
scured. That  the  defendant  city  had  no  lights  M  said^  lo- 
cation so  that  the  said  obstruction  could  be  seen  in  the 
nighttime.  •  ♦  ♦  That  the  said  injtiry  was  the  result 
of  the  negligence  of  said  defendant  city  herein,  in  placing 
said  obstruction  in  the  street  in  the  manner  aforesaid  and 
in  permitting  the  same  to  be  obstructed  by  grass  and  main- 
taining the  same  in  the  said  street;  and  was  negligent  tn 
not  having  lights  at  the  said  location  so  that  pedestrians 
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could  see  the  obstriictiou.  *  *  *  That  the  defendant 
herein  did  construct,  or  cauHe  to  be  constructed,  the  said 
manhole  or  sewer  and  did  keep  and  maintain  the  said 
street  in  a.  negligent  mai^ner  as  hereinbefore  alleged.  ♦  ♦  ♦ 
That  the  negligence  of  the  defendant  city  in  construct- 
ing and  maintaining  the  said  manhole  consisted  in  their 
constructing  the  said  manhole  so  that  it  protruded  above  the 
surface  of  the  road  approximately  18  inches^  and  in  not 
jading  the  street  up  about  said  manhole  so  constructed , 
and  in  peniiitting  tfee  grass  and  vegetation  to  grow  up 
about  and  over  the  manhole  so  as  to  obscure  the  said  man- 
hole as  it  protruded  above  the  surface  of  the  road  in  the 
manner  aforesaid  and  permitting  it  to  renmin  in  that  con- 
dition, whereby  pedestrians  were  in  danger  in  passing  to* 
and  fro  upon  and  over  said  street,  and  in  permitting  the 
said  manhole  to  protrude  above  the  surface  of  the  said 
street  and  maintaining  it  in  that  condition  to  the  extent 
aforesaid,  with  knowledge  of  the  dangerous  condition." 

The  defendant  denied  all  negligence,  and  pleaded  con- 
tributory negligence  on  the  part  of  the  plaintiff.  On  these 
issues,,  the  case ;  was.  tried*  Plaintiff  produced  testimony 
to  show  that,  pn  September  13,  1915,  at  about  8  o'clock  in 
the  evening,  he  started  from  Des  Moines  in  an  automobile 
for  his  honie,  which  was  then  at  Deep  River. ,  He  was  ac- 
cou^panied  by  one  Tapley,  an  automobile  mechanic.  Tapley 
was  driving  the. car  at  the  time  of  the  accident,  which  hap- 
pened, in  the  city  of  Qrinnell,  about  the  hour  of  one  o'clock 
A.  M.,  September  14,  1915.  Plaintiff  and  his  companion 
had  taken  what  was  known  as  the  '^River  to  River  Road," 
and  reached  the  d^fenda^t  city  about  one  A.  M.,  following 
the  road  into  and  tbrovigb  the  city  until  they  reached  a  bar- 
ricade of  on^  of  the  streets;  and,  noticing  tracks  leading 
to  the  south  in  front  of  this  obstruction,  they  drove  one 
block  soutl^.^nd  then  turned  east,  going  two  blocks  until 
they  piufsed  the .  intersection  of  that  street  wi^  what  is 
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called  Chattepton  Street.  Until  they  reached  thia  inter- 
section, they  found  the  street  level,  with  no  obstructions; 
but  they  stopped  near  where  a  sidewalk  would  have  been, 
had  it  been  laid  on  the  east  side  of  Chatterton  Street.  At- 
the  southeast  corner  of  this  street  intersection,  there  was  a 
small  electric  light  fastened  to  a  post.  They  had  traveled 
on  the  south  side  of  this  east  and  west  street  until  they 
reached  and  partly  passed  over  the  intersection,  when  they 
noticed  a  ditch  or  gully,  and  from  appearances  concluded 
that  this  was  the  end  of  the  street.  They  then  concluded 
to  back  up  the  car  and  to  proceed  north  again,  in  the  hope 
of  getting  onto  the  River  to  River  Road.  Tapley  was  driv- 
ing the  car,  and  he  reversed  his  gears  and  started  to  back 
up  across  the  intersection,  and  in  so  doing  ran  into  the  ob- 
struction, which,  it  is  claimed,  was  near  the  center  of  the 
street  intersection.  As  a  result,  the  car  was  badly  dam* 
aged,  and  this  action  is  to  recover  compensation  for  the 
damages  done. 

It  is  claimed  that  the  transmission  and  crank  case 
struck  the  obstruction  and  did  the  damage  to  the  machine. 
It  is  also  claimed  that  this  manhole  was  16  or  17  inches 
higher  than  the  street  level;  that  grass  had  grown  up  around 
and  over  it;  and  that  the  traveled  part  of  the  road  as  it 
peached  the  obstruction  turned  to  the  south,  so  that  the 
headlights  of  the  machine  would  not  reveal  its  presence; 
and  that,  after  passing  the  manhole  going  east,  this  traveled 
path  turned  to  the  north  again,  so  that,  after  plaintiff  had 
passed  the  manhole  going  east,  and  straightened  out  his 
car,  he  was  directly  in  line  with  the  manhole  when  he 
started  to  back.  Neither  of  the  occupants  saw  the  man- 
hole as  they  passed  it,  and  it  is  claimed  that,  if  they  had. 
they  would  not  have  been  advised  of  its  dangerous  character 
because  of  the  presence  of  the  weeds,  etc.,  over  and  around 
It.  It  appears  that  Chatterton  Street  was  opened  and 
traveled,  to  the  north,  from  the  intersection  with  Fifth 
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Avenue,  the  street  which  plaintiff  was  traveling.  .  The 
clearance  of  the  rear  axle  of  the  car  was  something  like  10 
inches,  and  of  the  front  axle,  something  more.  Plaintiff 
looked,  before  the  machine  was  backed,  for  obstructions, 
but  did  not  observe  any,  for  the  reason  that  grass  had  grown 
over  and  around  the  manhole,  and  in  the  darkness  of  the 
night,  he  said,  it  looked  smooth  and  level. 

There  is  no  direct  testimonv  as  to  who  constructed  this 
manhole,  or  as  to  how  long  it  had  been  in  the  condition  in 
which  it  was  found  at  the  time  of  the  accident.  It  also  ap- 
pears that  the  car  was  a  second-hand  machine,  purchased  by 
plaintiff  in  July  of  the  year  1915,  and  that  plaintiff  did  not 
notify  the  secretary  of  state  of  hia  purchase  and  request  a 
re-registration.  At  the  time,  he  was  running  it  under  the 
number  given  the  original  owner  when  he  paid  his  taxes  for 
the  year  1915.  The  motion  to  direct  was  based  upon  the 
proposition  that  no  negligence  on  the  part  of  defendant 
was  shown;  that  the  testimony  showed  contributory  neg- 
ligence on  the  part  of  the  plaintiff,  or  of  the  driver  of  the 
car;  and  upon  the  further  fact  that  plaintiff  was  violating 
the  law  in  running  the  car  without  having  it  re-registered,  as 
the  statute  required. 

As  to  the  last  proposition,  it  is  clear 

1.  nwsliobncb:       that  plaintiff's  failure  to  register  the   car 

cauae'f^uniawfui  had  nothing  what€5ver  to  do  with  the  acci- 

operatlon  of  au-  .  . 

tomobiie.  dent;  that  there  is  no  showing  of  any  caus- 

al connection  between  plaintiff's  violation  of 
law  and  the  accident;  hence  his  violation  of  the  law  was  no 
defense  to  the  action.  No  authorities  need  be  cited  in  sup- 
port of  this  proposition;  but  we  may  properly  refer  in  this 
connection  to  Lockridge  v.  Minneapolis  &  St.  L.  R.  Co.,  161 
Iowa  74. 

The  law  as  originally  announced  in  Massachiisetts,  and 
perhaps  some  other  states,  has  never  been  recognized  In 
this  jurisdiction. 
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TT.  r   The   street   upon   which   the   aoci- 
2.  rvidench:  pre-    dent  occurred   was   open   to   public   travel, 

HUDiptlODH  :  Mir 

S?™?8aJ^y'^pubnc  ^^^  ^*  ^^^^  ^^^^  defendant's  duty  to  keep  the 
iufhoruy.^"^* '  sauie  free  from  obstruction  and  ifrom  nui- 
sances w^hich  would  interfere  with  ordinary 
public  travel,  and  this  includes  travel  by  automobiles  as  well 
a«  other  vehicles.  See  House  v,  Cramer,  134  Iowa  374 ;  Sim- 
mons  V.  Lewis,  146  Iowa  316.  This  obligation  includes  all 
parts  of  the  street  open  to  travel,  and  is  an  affirmative 
duty  cast  upon  all  cities  by  statute.  See  Code  Section  753. 
As  already  observed,  there  is  no  direct  proof  that  the  city 
constructed  or  maintained  the  obstruction  complained  of, 
but  it  was  of  such  a  cliaracter  and  so  located  that,  if  not 
constructed  bv  the  citv,  it  was  erected  bv  someone  without 
authority  and  in  violation  of  law,  and  the  law  will  not  as- 
sume that  some  person  committed  a  crime  in  placing  such 
an  obstacle  in  the  street.  It  was  manifestly  a  part  of  some 
sewer  system,  which  the  city  alone  could  construct  or  au- 
thorize, and,  in  the  absence  of  proof  to  the  contrary,  it 
will  be  presumed  that  the  city  constructed  the  same. 

Moreover,  even  if  this  be  not  true,  and 

8.  MUNICIPAL  COR-  the  city  had  nothing  to  do  with  placing  it 

fic** streets- Ob-    in  the  Street,  the  testimonv  shows  that  it 

structions:    neg-  ..i  .  -         x"^... 

iigence.  was  near  the  center  of  a  street  mtersection ; 

that  it  was  grown  over  with  grass  or  weeds, 
so  that  It  must  have  existed  during  the  growing  sisason, 
and,  as  the  accident  happened  in  Septeniber,  the  city  must 
have  had  notice  of  the  obstruction,  had  it  exercised  the 
care  required  of  it,  and  ample  time  in  which  to  remove  or 
remedy  the  defect.  At  least,  these  were  both  jury  ques- 
tions; and,  while  it  would  have  been  better  for  plainffff  to 
have  shown  who  constructed  the  obstruction,  and  the  length 
of  time  it  had  been  in  the  street,  it  was  not  absolutely  nec- 
essary for  him  to  do  so,  provided  he  introduced  enough  tes- 
timony so  that  a  fair  inference  might  be  drawn  that  de- 
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feiidant  was  negligent,  either  in  the  construction  of  the 
manhole  or  in  not  discovering  and  removing  or  remedying 
the  defect  before  the  accident  occurred.  These  propositions 
find  support  in  28  Cyc.  1477,  1498  and  1499;  Padelford  v. 
City  of  Eagle  Grove,  117  Iowa  616;  Smith  v.  City  of  Sioux 
City,  119  Iowa  50;  City  of  Chicago  v.  Brophy,  79  111.  277. 

III.     The  question  of  contributory  neg- 

4.  Mi NiciPAL  (OR-  ligence   was  manifestly   for   a   jury.     Both 

ik'*itr?ets:  ^cSv  plaintiff  and  the  driver  of  the  car  had  the 

Rtructlons:   pre-       .,^^  xi^xi_xj.  «         i» 

sumption.  right  to  assume  that  the  street  was  free  from 

any  dangerous  obstruction ;  and,  while  they 
were  retjuired  to  exercise  ordinary  care  in  looking  for  de- 
fects, it  was  for  the  jury  to  say  whether,  under  all  the  cir- 
cumstances, they  exercised  this  care,  and,  if  they  did,  wheth- 
er or  not  they  saw  or  should  have  seen  the  obstruction,  and 
l^new  of  the  danger  likely  to  arise  therefrom.     Cases  need 
not  be   cited  upon   this  proposition,   for  the  rule  is  well 
^eftled,  not  only  by  our  cases,  but  by  a  long  line  of  de- 
cisions in  other  states.     It  is  clear  that  this  case  should 
have  g;one  to  the  jury,  and  that  the  trial  court  was  in  error 
in    directing  a  verdict. 

Tlie  judgment  must  therefore  be,  and  it  is,  reversed. 
^^^1  tlie  cause  remanded  for  a  new  trial,— /Jcrersed  and 
RciPi  <i  ^idcd.  ; 

Tlie  foregoing  opinion  was  prepared  by  Justice  Deemer, 
^ow-    deceased,  and  is  adopted  as  the  opinion  of  the  court. 

NOR^  C.  J.,  Ladd^  Evans  and  I^reston,  JJ.,  concur. 


m 


Yocum,  Appellant,  v.  William  Taylor^  Administra- 
tor, Api)ellee. 

NT:     Setting  Aside — Independent  Action  in  Equity.     An 

pendent  action  in  equity  to  set  aside  a  voidable  judgment 

not  lie  unless  based  on  statutory  grounds,  and  then  only  in 
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case  the  applicant  first  exhausts  his  remedy  at  law.     Sections 
3440,  4091,  Code,  1S97. 

PLEADEN'O:    Demurrer — ^Improper  Action  in  Equity  For  New  Trial. 

2  A  general  equitable  demurrer  will  He  to  a  petition  in  equity 
for  a  new  trial,  when  the  petition  reveals  the  fact  that  the 
action  should  have  been  at  law,  under  the  statute  ( Section  4091, 
Code,  1897).  The  defendant  need  not  move  to  transfer  to  the 
law  side  of  the  calendar. 

JUDGMENT:     Setting  Aside — ^Duress — Ignorance  of  Law.    Manifest- 

3  ly,  legal  duress  may  not  be  predicated  on  ignorance  of  the  law, 
or  on  failure  to  read  the  process,  or  to  consult  counsel. 

Appeal  from  Clarke  District  Court. — Thomas  L.  Maxwell, 

Judge. 

Wednesday^  March  14,  1917. 

Suit  in  equity  to  set  aside  a  judgment  of  the  district 
court  of  Clarke  County,  in  an  action  of  replevin  brought  by 
defendant  against  the  plaintiff  herein.  The  trial  court 
sustained  a  demurrer  to  the  petition  as  amended,  and  plain- 
tiff appeals. — Affirmed. 

Mason  &  Dyer,  for  appellant. 

0.  At.  Slaymaker,  for  appellee. 

Deemeb,  J. — I.  This  is  an  independent  action  in  eq- 
uity, to  set  aside  a  judgment  of  the  district  court,  in  a  re- 
plevin case  brought  by  defendant  against  the  plaintiff. 
The  property  involved  was  a  certificate  of  deposit  for  the 
sum  of  |2,500,  issued  by  the  Murray  Bank  to  one  T.  W. 
Husted,  now  deceased.  The  property  was  seized  on  a  writ 
of  replevin  issued  in  that  case,  and  turned  over  to  the  de- 
fendant herein,  the  administrator  of  Husted.  Plaintiff 
herein  made  no  defense  to  that  action,  and  the  judgment 
was  rendered  on  the  9th  day  of  February,  1915,  due  notice 
having  been  given  plxiintiff  herein  of  the  action. 

This  suit  in  equity  was  commenced  October  5th,  19\^. 
It  is  not  to  set  aside  the  default,  or  to  vacate  and  set  aside 
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the  judgment  under  Section  4091  et  seq.  of  the  Code,  but, 
as  stated,  an  independent  action  in  equity  to  set  aside  the 
JDdgmeut.  The  grounds  for  setting  aside  the  judgment  are 
duress,  or  fraud  and  duress,  the  allegations,  so  far  as  mate- 
rial, being  as  follows: 

"That,  immediately  after  the  death  of  the  said  T.  W. 
Husted,  Boyd  Husted,  brother  of  the  deceased,  Earl  and 
Oale,  sons  of  the  deceased,  accused  this  plaintiff  of  having 
poisoned  the  said  T.  W.  Husted,  their  brother  and  father, 
and  of  having  caused  bis  death.  That  the  said  parties, 
each  and  all,  not  only  accused  her  of  murder  as  aforesaid, 
bnt  accused  her  of  being  guilty  of  the  crime  of  bigamy,  and 
did  endeavor  to  have  her  arrested  and  charged  with  these 
said  crimes.  That  the  parties  herein  named  assiduously 
circulated  said  false  and  slanderous  reports  in  the  neigh- 
borhood of  the  Husted  farm  where  she  Jived,  and  they  forced 
and  compelled  her,  the  plaintiff  herein,  to  leave  said  farm, 
and  she  left  said  farm  with  only  40  f'ents  in  money,  and 
came  to  the  city  of  Osceola  without  means  and  without 
friends.  And  this  plaintiff  states  further  that  for  three 
days  she  subsisted  in  the  said  citv  of  Osceola  on  5  cents  in 
money.  That  the  circulation  of  these  said  false  and  slan- 
derous reports  alienated  and  drove  from  her  all  of  the 
friends  and  acquaintances  she  had  made.  That  she  was 
a  stranger,  with  no  one  to  consult  and  no  one  to  go  to  for 
advice  and  sympathy.  And  that  during  this  time',  when  in 
these  straitened  financial  and  unfriendly  circumstances,  she 
was  served,  as  she  is  now  informed  and  believes,  with  the 
writ  of  replevin.  That  at  the  time  she  did  not  know  that 
the  person  serving  the  same  was  a  sheriff  or  other  officer. 
That  she  supposed  and  believed  that  he  was  an  agent  of 
the  administrator,  his  agents,  or  attorneys,  or  some  mem- 
ber of  the  Husted  family.  That  said  person  said  to  her 
that  if  she  did  not  deliver  up  said  certificate  sfce  would  be 
arrested,  thrown  into  jail,  which  said  threat  she  construed 
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to  luean  that  she  would  be  arrested  on  account  of  the 
charges  that  were  being  made  and  had  been  made.  And 
this  plaintiff  states  that  she  was  in  great  fear  of  being 
arrested.  That  she  was  suffering  under  great  mental  an- 
guish and  had  not  recovered  from  the  physical  depression 
incident  to  the  attendance  upon  T.  W.  Husted's  last  illness, 
and  that,  under  these  circumstances,  in  order  to  avoid  ar- 
rest under  the  charge  of  murder  or  under  the  charge  of 
bigam.v,  she  delivered  the  said  certificate  of  deposit.  But 
this  plaintiff  states  that  she  did  not  know  that  it  was  re- 
covered from  her  by  due  process  of  law.  Plaintiff  further 
alleges  in  this  connection  that  she  was  led  to  believe  and 
did  believe  that,  in  the  event  there  was  a  surrender  of  this 
certificate,  that  the  said  charges  would  not  be  pressed 
against  her  in  her  then  helpless  condition,  and  so  relying 
surrendered  the  same. 

'Tlaintiff  further  states  that  she  did  not  know  and  un- 
derstand that  there  was  any  suit  pending  against  her  in 
connection  with  this  certificate.    Nor  did  she  know^  it  was 
necessary  for  her  to  appear  and  make  defense  at  the  term 
of  court  when  this  judgment  was  rendered  against  her. 
That  she  still  stood  in  great  fear  of  criminal  prosecution 
under  the  charges  of  murder  and  bigamy.    That  she  had 
not  consulted  counsel  and  feared  to  consult  counsel,  lest 
in  her  activity  she  stir  up  the  defendants,  who  would  pro- 
cure, or  seek  to  procure,  her  indictment  and  trial  for  the 
defense  of  the  charges  aforesaid.    And  in  this  connection, 
plaintiff  further  states  that  she  was  without  means  and  had 
no  acquaintance  among  attorneys  and  no  means  for  em- 
ployment of  attorneys]    Plaintiff  further  states  that  the 
conditions   and   circumstances   herein    described   remained 
unchanged  until  a  long  time  after  the  ensuing  term  of 
court  had  convened    and    adjourned.     That    on    or   about 
Wednesday,  December  8,  1914,  at  Osceola,  Iowa,  one  A.  B. 
Miller,  who  was  a  member  of  the  bar  of  said  court,  pre- 
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wnted  to  the  plaintiff  a  paper  which  is  in  words  and  fig- 
ures following,  to  wit :  *In  the  district  court  of  Iowa  in  and 
for  Clarke  County.  November  term,  1914.  In  the  matter 
of  the  estate  of  T.  W.  Husted,  deceased.  This  is  to  show 
and  certify  that  I  was  married  to  J.  L.  Yocum  prior  to  the 
time  I  married  T.  W.  Husted,  late  of  Clarke  County,  Iowa, 
and  that  I  was  not  divorced  from  the  said  J.  L.  Yocum,  and 
that  he  is  st^'M  living.    Dated  at  Osceola,  Iowa,  this  8th  day 

of  December,   1914.   -— ^Witnesses.'     That 

said  Miller  represented  to  plaintiff  that  he  was  the  attor- 
ney for  the  heirs  of  the  said  T.  W.  Husted,  deceased;  that 
they  desired  an  immediate  appointment  of  an  administra- 
tor of  the  said  T.  W.  Husted,  and  that  if  the  plaintiff  would 
sign  the  said  paper  so  presented,  that  the  charge  of  murder 
of  the  said  T.  W.  Husted  would  not  be  pressed  against  the 
plaintiff,  which  said  statement  by  the  said  A.  B.  Miller  so 
made  put  the  plaintiff  in  great  fear  and  consternation,  but 
the  plaintiff  declined  to  sign  the  same." 

The  demurrer  was  the  general  one  authorized  by  stat- 
ute, and  it  was  sustained,  and  the  appeal  is  from  that  rul- 
ing. This  petition  was  filed  within  a  year  from  the  time 
of  the  rendition  of  the  judgment,  and  is  confessedly  not  un- 
der the  statutes  (Sec.  4091  et  seq,)  authorizing  a  vacation 
or  modification  of  the  judgment  for  fraud  in  obtaining  the 
same,  or  unavoidable  casualty  or  misfortune,  preventing 
the  party  from  defending.  But  counsel  claim  that  an  inde- 
I)endent  action  in  equity  will  lie  to  set  aside  a  judgment 
obtained  by  duress.     Without  questioning  the  claim,  it  is 

enough  to  say  that,  under  our  rule,  an  in- 
1.  jriKjMENT:   TCt-  dependent  Action  will  lie  only  in  the  event 

uXTn'^SniUy.     ^^^*^*  ^^  ^^  bottomcd  Tipon  statutory  grounds. 

See  Lumpkin  v.  Snook,  63  Iowa  515;  Jack- 
Hon  V.  Gould,  96  Iowa  488;  Ruppin  r.  McLachlan,  122  Iowa 
.•^43;  Rirhardfi  v.  Moran,  137  Iowa  220.  If  brought  within  a 
year,  it  must  be  by  petition  at  law  in  the  original  case,  and 
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set  forth  some  statutory  ground.  We  may  assume  that  du- 
ress is  a  species  of  fraud,  and  within  the  second  subdivision 
of  the  statute,  and  that  such  duress  would  be  ground  for 
setting  aside  the  judgment;  yet  we  would  still  be  con- 
fronted with  the  proposition  that,  until  plaintiff  had  ex- 
hausted her  legal  remedies  under  the  statute,  she  has  no 
right  to  bring  an  independent  suit  in  equity. ,  Such  is  the 
holding,  not  only  of  our  cases,  but,  with  few  exceptions,  is 
the  rule  everywhere.  The  rule  is  based  on  well  settled 
principles,  and  should  be  constantly  adhered  to.  In  sup- 
port of  this  rule,  see  Hintrager  v.  Sunibargo,  54  Iowa  604-; 
Johnson,  Lane  &  Co.  v.  Nash-Wright  Co,,  121  Iowa  173. 

It  is  elementary,  of  course,    that   one 

*  murrer'^^^iinprop-  cauuot  resort  to  equity  who  has  a  plain, 

equity  for  new    speedy  and  adequate  remedy  at  law;  and, 

if  the  petition  discloses  that  there  is  a  rem- 
edy at  law,  and  no  showing  is  made  of  any  reason  for  not 
resorting  to  this  legal  remedy,  a  demurrer  to  the  petition 
sufficiently  raises  the  question. 

It  is  not  necessary  that  the  opposite  party  move  to 
transfer  to  the  proper  forum.  Newman  v.  Covenant  Mut. 
Benefit  Assn,,  72  Iowa  242;  McLachlan  v.  Incorporated 
Town  of  Gray,  105  Iowa  259. 

These  rules  apply  only  where  the  judgment  is  voidable 
and  not  void,  and  it  is  apparent  that  the  judgment  here  at- 
tacked was  not,  under  the  allegations  of  the  petition,  void. 
At  most,  it  was  merely  voidable.  Here,  the  right  of  plain- 
tiff to  maintain  an  independent  action  in  equity  was  chal- 
lenged by  the  demurrer,  and  we  think  this  ground  was  good. 

II.  The  original  notice  of  the  replevin  action  was 
served  on  defendant,  plaintiff  herein,  on  December  29,  1914. 
The  action  was  commenced  for  the  February,  1915,  term  of 
court,  commencing  on  February  8th,  and  the  judgment  was 
rendered  against  defendant  on  February  9th  gf  the  same 
year.    The  property  was  taken  from  plaintiff  on  Decern- 
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ber  29, 1914,  and  this  action  was  not  commenced  until  Octo- 
ber 5,  1915.  Plaintiff  was  40  years  of  age,  and  a  woman 
of  large  experience  as  cook,  housekeeper  and  trained  nurae. 

Whilst  the  allegations  with  reference  to 
3.  juDOMiNT :  set-  the  surrender  of  the  certificate  to  the  officer 

ting  anlde :  du- 

^^^toorance  ^gy  make  out  a  case  of  duress,  the  showing 

of  excuse  for  not  appearing  to  the  notice 
and  defending  the  action  lacks  many  of  the  elements  of  le- 
gal duress.  It  amounts  to  nothing  more  than  a  lack  of 
knowledge  of  the  law,  failure  to  read  the  notice,  and  failure 
to  consult  counsel,  largely  because  she  had  no  means  with 
which  to  employ  them.  There  is  no  express  allegation  that 
she  did  not  appear  to  the  action  because  of  duress.  At  best, 
this  is  a  remote  inference  from  what  is  alleged.  Section 
3440  of  the  Code  provides  that : 

"Judgment  obtained  in  an  action  by  ordinary  proceed- 
ings shall  not  be  annulled  or ''modified  by  any  order  in  an 
action  by  equitable  proceedings,  except  for  a  defense  which 
has  arisen  or  been  discovered  since  the  judgment  was  ren- 
dered. But  such  judgment  does  not  prevent  the  recovery  of 
any  claim,  though  such  claim  might  have  been  used  by  way 
of  counterclaim  in  the  action  on  which  the  judgment  was 
recovered.^' 

Of  course,  this  section  has  reference  to  voidable  and 
not  to  void  judgments;  but,  as  already  suggested,  this  judg- 
ment is  not  void.  At  best,  it  was  obtained  through  duress, 
or,  perhaps,  through  fraud ;  and  it  seems  to  us  that  plain- 
tiff's only  remedy  in  such  a  case,  if  discovery  is  made  within 
a  year,  is  by  petition  to  vacate,  under  Section  4091  et  seq. 
of  the  Code. 

Even  were  the  action  under  those  sections,  the  alle- 
gations of  the  petition  are  so  vague  that  we  would  enter- 
tain considerable  doubt  as  to  whether  a  case  had  been 
stated  on  paper.  Plaintiff's  counsel  contend,  however,  that 
defendant's  only  remedy  was  to  move  to  transfer  to  the 
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proper  forum/ and  that  a  demurrer' to  the  petitl6ri  will  not 
lie.  We  have  already  indicated  that  this  is  nof  trne,  as  ap- 
plied to  the  situation  here.  '  No  ease  has  announced  any 
such  doctrine,  nnd  if  it  had;  it  would  be  of  such  doubtful 
authority  that  we  should  feel  disposed  to  question  its  cor- 
rectness. A  deniurrer  challenging  the  allegations  of  the 
petition  as  stating  a  cause  of  action  in  equity  is  sufficient, 
as  we  think,  to  raise  the  question. 

The  deniurrer  was  properly  sustained,  and. the  judg- 
ment must  be,  and  it  is, — Affirmed. 

The  foregoing  opinion  was  prepared  by  Justice  Deenier, 
now  deceased,  and  is  adopted  as  the  opinion  of  the  court. 

Gaynor,  C.  J.,  Ladd,  Evans  and  PhbstoNj  JJ.,  concur. 


Charles  E.  Barr^  AppeUee,.v.  Clinton  Briogc:  Works  et  al., 

Appellants, 


'       M 


APPBAL  AND  EHBOB:    Bevlew— Questions  of  Ttitt,  Tordicts  and 

1  FindingB.  The  verdict  of  a  jtiry  on  IrrecoaMlable  testlitiony  is 
final  on. appeal. 

MASTER  AND  MBVAKT:     Service  and  OompeoMtftOA-H-PerfCNnn- 

2  ance  of  Services — ^Acceptance — Effect.  The  plea  by  a  master 
of  failure  of  performance  oa  the  part  of  a  servant  will  not  be 
entertained  when  the  master  admits  that  he  accepted  the  serr- 
ices  rendered  and,  "without '  deduction  or  counterciaim,  paid 
therefor  what  he  deemed  was  due.   .     . 

AOOOBD  AND  SATISFAOTIONi     P&rt  Payinent— IJiiiiidated  and 

3  Unliquidated  ClAim.  The  payment  of  an  admitted  or  liquidated 
claim  furnishes  no  consideration  for  an  accord  and  satisfaction 
of  another  claim  which  is  in  dispute,  though  stated  to  be'  "in 
full'*  (of  all  indebtedness),  especially  where  the  creditor  spe- 
cifically states  that  he  will  not  receive  the  payment  in  satis- 
faction of  the  disputed  claim.  ,     , 

PRINOIPLB  APPLiIBD:  Admittedly;  plaintiff  had,  for  same 
years,  been  in  defendant's  employ  at  a  ^aiary.of  $300  per  month. 
The  dispute  was  whether  the  contract  called  for  an  additional 
$200  per  month,  payable  at  the  end  of  each  year.    The  $300  was 
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paid  regularly.  Plaintiff  sued  for  the  |2,400  deferred  payment 
due,  as  lie  claimed,  at  the  end  of  a  certain  year.  Just  before 
the  close  of  said  year,  defendant  gave  plaintiff  a  check  for  $600, 
marked  "in  fuU,*'  and  plaintiff  took  and  cashed  the  same  with- 
out objection,  according  to  defendant's  testimony.  Admittedly, 
this  |600  was  for  monthly  salary.  Plaintiff  claimed  that,  when 
he  received  the'  check,  the  defendant  stated  that  said  amount 
was  all  that  was. due  plklntifl,  and  that  plaintiff  immediately 
disputed  such  assertion  and  asserted  that  defendant  was  alao 
owing  him  the  $200  per  month  deferred  payment.  He  says  he  did 
not  notice  the  words  "Ih  full**  on  the  check.  Held  not  to  con- 
stitute an  accord  and  <  satisfaction  of  the  controvfirsy  over  th« 
$200  per  month  deferred  pio^mei^t 

nUAL:     Conduct  of .  Covmsel-^ImpToper  ArgmiMiit.     Indulging,  in 

4  argument,  in  inflammatory  remarks,  though  largely  foreign  to 
the  issue  on  trial,  does  not  necessarily  demand  a  reversal.  So 
held  where  counsel,  =oii'  the  trial  of  an  action  by  an  employee 
for  unpaid  salary,  referred  to  the  nnmcrous  times  one  of  the 
defendants  had,  as  he  claimed,  been  indicted  with  reference 
to  business  deals  with  the  county,  objections  to  such  reference 
being  promptly  sustained.' 

T  , 

TRIAL:    Conduct   of   Counsel — Argument — ^Far-fetched   Deductions. 

5  Considerable  latitude  will  be  accorded  to  counsel  in  argument 
in  drawing  deductions  from  the  testimony  introduced. 

Appeal  from  Clinton  District  Court, — M.  F.  Donegan, 

Judge. 

Thursday^  March  15,  1917. 

Action  at  law  to  recover  upon  contract  for  services 
rendered.  Verdict  and  judgment  for  plaintiff,  and  defend- 
ants appeal. — Affirmed. 

Clarke  &  Claussen,  for  appellants. 

Wolfe  &  Wolfe  and  0.  H.  Oeorge,  for  appellee. 

Wbaver^  J. — ^The  plaintiff  alleges  that  the  Clinton 
Bridge  Works  and  the  Clinton  Bridge  &  Iron  Works  are 
different  names  for  one  and  the  same  corporation;  that,  on 
December  24,  1910,  he  made  an  oral  contract  with  said  cor- 
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poration  whereby  he  entered  into  service  as  a  salesman  for 
the  period  of  5  years  at  an  annual  salary  of  16.000,  payable 
in  monthly  infttaDments  of  |800  each,  and  the  remainder 
of  |2,400  at  the  end  of  each  year.  He  further  alleges  that 
he  entered  upon  said  service  under  said  contract  and  con- 
tinued therein  until  December  1,  1913,  when,  by  reason  of 
changes  in  business  conditions,  the  parties  mutually  agreed 
or  consented  that  the  contract  between  them  should  ter- 
minate on  the  date  named.  He  also  says  that,  during  all 
such  period  after  the  making  of  the  contract,  from  the  date 
thereof  to  the  close  of  the  year  1911,  the  defendant  paid  him 
the  agreed  salary  of  |6,000  per  year  in  full;  and  for  the  re- 
mainder of  the  period  up  to  the  termination  of  his  service, 
defendant  also  paid  the  monthly  installments  of  |300,  but 
neglected  and  has  since  refused  to  pay  the  additional  sun\ 
of  f2,400  per  year.  Basing  his  claim  upon  these  alleged 
facts,  plaintiff  avers  that  the  unpaid  portion  of  his  agreed 
salary  amounts  to  f  4,823,  for  which  be  demands  judgment. 
The  defendant  admits  that  plaintiff  was  employed  in 
its  service  and  that  it  paid  him  (300  per  month  during  the 
years  1912  and  1913,  and  denies  all  other  allegations  of  the 
petition.  It  further  pleads  as  an  affirmative  defense  that, 
on  November  3,  1913,  it  made  and  delivered  to  plaintiff  its 
check  for  (600  in  full  payment  for  all  services  rendered  by 
him  to  December  1,  1913,  which  payment  he  then  and  there 
received  and  accepted  in  full  for  bis  claims  and  demands 
on  that  account.  By  way  of  amendment,  defendant  fur- 
ther pleads  that,  during  the  year  1912,  and  for  two  months 
in  the  year  1913,  plaintiff  was  sick  and  unable  to  render 
any  service  under  his  contract,  and  that  defendant  paid 
him  in  full  for  all  services  actually  rendered.  It  further 
alleges  that  plaintiff  did  not  give  all  his  time  to  its  service, 
but,  without  defendant's  consent,  devoted  much  of  his  time 
to  his  own  personal  affairs. 
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Bepljing  to  the  answer,  plaintiff  denies  all  its  afiSrm- 
ative  allegations.  He  admits,  however,  that  he  was  si('k 
daring  a  part  of  the  year  1912,  but  says  he  still  continued 
to  render  service  under  his  contract.  He  also  admits  that 
he  was  absent  from  Clinton  during  a  part  of  the  year  1913, 
but  avers  that  he  was  absent  at  the  order  and  request  of  the 
defendant,  and  was  at  all  times  subject  to  its  orders  and 
directions.  He  further  alleges  that  it  was  a  condition  of 
his  employment  that  defendants  had  the  reserved  right  to 
terminate  the  contract  and  discharge  the  plaintiff  by  giv- 
ing him  due  notice  to  that  effect ;  that  defendant  did  not 
act  upon  such  reserved  right,  but  had  continued  without 
objection  to  pay  him  the  monthly  installments  of  his  sal- 
ary, and  that,  by  reason  thereof,  it  is  now  estopped  to  al- 
lege or  rely  upon  his  temporary  sickness  as  a  defense  to 
his  demand  for  full  payment  according  to  the  terms  of  their 
agreement. 

I.  Upon  the  question  whether  an  oral 
*to»**reTiew :  coutract  of  employment  was  entered  into 
fatT.  vSrdicts       Substantially  as  alleged  in  the  petition,  the 

testimony  on  the  trial  was  in  irreconcilable 
conflict.  The  verdict  of  the  jury  involves  a  finding  in  plain- 
tiff's favor  on  this  issue  of  fact,  ancl  for  the  purposes  of  this 
appeal,  the  making  of  the  contract  must  be  considered  as  es- 
tablished. It  may  also  be  added  that  the  dealings  with 
plaintiff  appear  at  all  times  to  have  been  conducted  on  the 
part  of  the  corporation  by  George  Wilson,  Senior,  and 
George  Wilson,  Junior,  or  by  one  of  them,  and  what  we 
have  said  in  regard  to  the  conflict  of  evidencp  between  the 
parties  applies  to  nearly  every  fact  bearing  upon  the  contro- 
versy. It  appears  that  plaintiff  entered  the  employment  of 
the  defendant  as  early  as  the  year  1900,  and  continued  there- 
in until  their  relations  were  severed  in  December,  1913.  Up 
to  the  year  1^10,  there  appears  to.  have  been  a  yearly  hir- 
ing, and  for  some  of  the  years,  the  agreements  were  reduced 

Vol.  179   !».— 45 
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to  writing;  and,  according  to  plaintiff,  his  salary  liad  been 
increased  from  time  to  time  until  December  24:,  1910,  when 
it  was  adjusted  as  alleged  in  the  petition.  The  Wilsons  in- 
sist that  the  agreement  so  made  was  for  f300  per  month 
and  no  more.  The  plaintiff's  theory  finds  incidental  sup- 
port in  his  testimony  that,  for  the  first  year  after  said  hir- 
ing, defendant  paid  him  the  full  agreed  salary  of  |6,000— a 
statement  which  we  do  not  find  denied  by  the  Wilsons. 
There  was  also  evidence  by  two  witnesses  to  the  effect  that 
the  elder  Wilson,  before  any  controversy  arose,  admitted 
that  plaintiff  was  receiving  $6,000  per  year. 

It  is  suggested,  however,  on  the  part  of 
2.  Master  and        defendant  that  there  was  a  failure  of  evi- 

Sbrvakt  :  ser- 

penea^fon  ^^^^""r-  ^^^^^  ^^  performance  by  the  plaintiff.  But 
servi2?8?  ae-  ^^^  defendants  themselves  as  witnesses  con- 
SKct"''*'  cede  that  plaintiff  continued  in  their  em- 

ployment up  to  December  3,  1913,  and,  al- 
though they  say  he  lost  considerable  time  by  sickness  and 
otherwise,  they  still  concede  that  they  continued  to  pay 
him  what  they  claim  to  have  been  his  full  agreed  salary  up 
to  that  date,  without  any  deduction  or  counterclaim.  In 
other  words,  on  their  own  theory  they  accepted  the  service 
rendered  by  him  as  performance,  and  the  only  matter  of 
dispute  between  them  at  the  end  of  the  service  was  upon 
the  matter  of  plaintiff's  claim  that  defendant  had  agreed 
to  pay  him  at  the  end  of  the  year  a  sum  in  excess  of  |300 
per  month. 

We  are  satisfied  that,  to  say  the  least,  the  evidence  of 
performance  on  part  of  the  plaintiff  was  suflScient  to  re- 
quire the  submission  of  that  question  to  the  jury.  ' 

II.    The  one  serious  question    in    the 
8.  Accord  and        case,  and  the  one  on  which  the  defense  large- 

SATISr ACTION  :  '  ° 

PiquidafecTanV  ^^  relies,  is  raised  by  the  appellant^s  plea  of 
?ufi?*^****^        accord  and  satisfaction.    In  support  of  this 

plea,  George  Wilson,  Jr.,  testifies  that,  on  or 
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about  November  3,  1913,  plaintiff  came  to  him  to  draw  his 
Ralarv  for  the  month  of  October,  and,  saying  he  was  need- 
ing money,  asked  also  to  be  advanced  his  salary  up  to  De- 
cember Ist,  the  date  on  which  he  was  to  retire  from  defend- 
ants service.  To  this,  Wilson  says  he  agreed,  and  told  plain- 
tiff to  call  within  a  few  days  and  he  would  have  the  check 
ready.  In  pursuance  of  this  talk,  the  witness  testifies,  he 
made  out  and  delivered  to  plaintiff  a  cheek  in  the  following 
form: 

"Clinton  Bridge  and  Iron  Works 
To  Dec.  1,  1913,  Clinton,  Iowa,  Nov.  3,  1913. 

Id  full.  No.  5084 

Pay  to  the  order  of  C.  E.  Barr  #600 

Six  hundred  and  no-100  dollars. 

Payable  if  preferred  at  Corn  Exchange  Nat.  Bank,  Chicago, 

111. 

To  Merchants  National  Bank,  Clinton,  Iowa. 

Clinton  Bridge  and  Iron  Works, 

By  G.  E.  Wilson,  Jr." 

According  to  his  statement,  plaintiff  accepted  the 
check  without  objection  or  protest,  and  without  any  sug- 
gestion that  anything  more  was  due  him.  It  is  conceded 
that  the  check  was  cashed  by  plaintiff. 

According  to  plaintiff's  story,  he  told  Wilson  he  was 
needing  money,  and  Wilson  gave  him  the  check  for  |600, 
saying,  "That  is  all  we  owe  you."  This  the  plaintiff  dis- 
puted, and  told  Wilson  the  company  was  owing  the  de- 
ferred payments  of  |2,400  per  year.  Wilson  denied  it,  and 
denied  that  there  was  any  agreement  of  that  kind.  Plain- 
tiff testifies  that  in  taking  the  check  he  did  not  notice  the 
words  "In  full,"'  written  thereon,  that  he  noticed  only  the 
amount  for  which  the  check  was  drawn — f600 — ^and  took 
it,  protesting  to  Wilson  that  defendant  was  still  owing  him 
the  deferred  installments  of  |200  per  month  for  the  years 
1912  and  1913.    He  also  says  that,  when  this  question  of  the 
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amount  of  his  unpaid  salary  aro€ie  between  him  and  the 
younger  Wilson,  and  the  latter  gave  him  the  check,  Wilson 
said,  ^*1  know  that  is  all  right  I  will  give  you  9600.  Fa- 
ther is  away;  he  is  not  here."  It  is  shown  elsewhere  that 
the  salary  agreement,  whatever  its  terms  may  have  been, 
was  made  between  plaintiff  and  the  elder  Wilson,  the  son 
not  being  present ;  and  if  the  reference  to  the  absence  of  the 
former  was  made  by  the  son  at  the  time  the  check  was 
given,  as  claimed  by  the  plaintiff,  it  was  not  without  some 
significance  upon  the  question  whether  such  check  was  given 
or  received  with  the  intent  that  it  should  be  regarded  as 
'  full  and  final  payment  of  the  plaintiff's  salary. 

Defendant  invokes  the  benefit  of  the  rule  that,  where  a 
person  owing  an  unliquidated  or  undetermined  claim  ten- 
ders a  stated  sum,  to  be  accepted  as  full  payment  and  sat- 
isfaction of  the  claim,  and  the  creditor  accepts  such  tender, 
both  parties  are  bound  thereby,  and  the  creditor  cannot 
thereafter  recover  more,  even  though,  had  he  refused  the 

'  tender,  he  might  have  shown  himself  entitled  to  a  larger 
amount.  Within  its  expressed  limitations,  the  soundness 
and  propriety  of  the  rule  is  not  open  to  question.  Ordina- 
rily, where  there  is  a  promise  to  pay  a  stated  sum  of  monev 
for  a  given  consideration,  as,  for  example,  for  the  price  of 
property  purchased,  or  compensation  for  service  rendered, 
the  claim  or  debt  thus  created  is  not  "unliquidated,"  within 
the  rule  cited  by  this  appellant.  In  the  case  before  us, 
there  was  concededly  a  contract  for  plaintiff's  services  at 
an  agreed  salary  of  at  least  $800  per  month,  and  the  jurj 
has  found  by  its  verdict  that  there  was  also  a  contract  for 
an  additional  sum,  payable  at  the  end  of  the  year.  Appel- 
lant pleads  and  contends  that  it  has  patd  plaintiff  at  the 
rate  of  f300  per  month  for  all  the  time  he  was  in  their  serv- 
ice under  the  last  agreement  between  them.  The  plaintiff 
admits  it.    Both  agree  that  under  such  oral  contract  plain- 

'  tiff  was  to  be  paid  |300  per  month.    The  only  material  dis- 
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agreement  between  them  now  is  upon  the  qnestion  whether, 
at  the  end  of  the  year,  plaintiff  was  to  be  paid  an  addi- 
tional sum,  a  stipulation  which  the  jury  finds  was  in  fact 
made.  Now  the  amount  actually  paid  was  not  in  dispute, 
and,  such  being  the  case,  we  are  of  the  opinion  that  the  de- 
fendant, in  giving  its  cheek  therefor,  stating  the  same  to  be 
"in  full,"  cannot  plead  or  rely  upon  its  acceptance  as  a  sat- 
isfaction or  discharge  of  another  item  or  claim  which  is  the 
subject  of  dispute  between  him  and  the  payee,  and  this  must 
assuredly  be  true  where  the  payee  takes  it  with  the  express 
notice  that  he  does  not  and  will  not  recognize  it  as  a  sat- 
isfaction of  anything  but  the  admitted  indebtedness.  The 
payment  of  an  admitted  or  liquidated  claim  furnishes  no 
consideration  for  an  accord  or  satisfaction  of  another  claim 
which  may  be  the  subject  of  dispute  between  the  parties. 
WiUon  V.  Palo  Alto  County,  65  Iowa  18,  24;  Walston  v. 
Calkins  Co.,  119  Iowa  150;  Demeules  v.  Jewell  Tea  Co., 
(Minn.)  114  N.  W.  733;  Martin  v.  White,  40  lU.  App.  281. 
Even  a  receipt  "in  full"  is  open  to  explanation  and  inquiry 
into  the  consideration  therefor.  Anv  rule  which  would  al- 
low  the  creditor's  acceptance  of  payment  of  an  admittedly 
just  demand  to  work  an  estoppel  against  his  right  to  a  hear- 
ing upon  a  claim  which  is  not  admitted,  would  work  man- 
ifest wrong,  and  be  without  support  in  sound  principle. 
The  declaration  of  a  debtor  in  making  a  payment  of  that 
character  that  it  is  "in  full,"  or  the  arbitrary  insertion  of 
those  words  in  a  check  given  for  such  payment^  can  have 
no  effective  force  except  to  evidence  a  satisfaction  of  the 
very  claim  paid.  Duluth  Chamber  of  Commerce  v,  Knowl- 
ton,  (Minn.)  44  N.  W.  2;  Kistler  r.  Indianapolis  &  St.  L.  i?. 
Co.,  88  Ind.  460;  Mortlock  v.  Williams,  (Mich.)  43  N.  W. 
592. 

The  cases  cited  by  appellant  on  this  question  deal  in 
each  instance  with  claims  which  are  clearly  unliqnidated, 
and  in  none  of  them  is  found  any  precedent  or  authority 
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for  the  ppopoeition  that  payment  of  a  conceded  debt  affords 
any  consideration  for  the  compromise  or  satisfaction  of  an- 
other claim  which  is  not  conceded. 

The  trial  court  did  not  err  in  overruling  defendant's 
motion  for  a  directed  verdict.  It  may  also  be  said  that  the 
court's  11th  and  12th  instructions  to  the  jury  are  as  favor- 
able, if  not  more  favorable,  to  the  defense  than  it  was  en- 
titled to  ask,  under  the  rules  of  law  to  which  we  have 
referred,  and  they  contain  no  error  of  which  appellant  can 
complain. 

III.  Defendant  made  the  >alleged  mis- 
**  S?aHin^p^?m-  co*i^^<^*  ^^  plaintiff's  counsel  one  of  the 
ment'  "*"  gi'ouuds  assigned  for  a  new  trial.  The  mat- 
ter complained  of  in  the  motion  is  that  P.  B. 
Wolfe,  appearing  for  plaintiff,  said,  in  his  opening  state- 
ment to  the  jury  and  in  his  closing  argument,  that  the 
younger  Wilson  and  the  defendant  had  been  indicted  eight 
times  with  reference  to  some  of  their  dealings  with  the 
county  and  had  settled  the  charges  against  them  by  pay- 
ment to  the  county  of  a  large  sum  of  money.  The  motion 
further  shows  that  the  statement  was  objected  to  by  de- 
fendant's counsel,  and  that  the  objection  was  sustained 
by  the  court.  In  resistance  to  the  motion,  Mr.  Wolfe  made 
affidavit  admitting  that  he  said  to  the  jury  in  substance 
that  he  expected  to  show  the  indictment  of  defendants,  and 
that  this  statement  was  objected  to  and  the  objection  sus- 
tained. He  further  says  that,  when  this  statement  was 
made,  one  of  the  Wilsons  volunteered  the  statement  to  the 
court  and  jury  that  the  words  of  counsel  were  false  and 
could  not  be  proved,  and  counsel  responded  to  the  assertion, 
saying  that  if  the  court  permitted  he  would  produce  the  evi- 
dence. Counsel  further  testifies  that  what  he  said  in  his 
closing  argument  was  justified  by  the  examination  of  the 
elder  Wilson  as  a  witness  on  the  trial.  Some  of  the  state- 
ments attributed  to  counsel^  he  denies  having  made. 
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It  may  be  conceded  that  counsel  for  plaintiff  in  his  zeal 
transgressed  the  bounds  of  propriety,  but  we  think  there  is 
no  reason  to  believe  that  defendant  suffered  any  prejudice 
therefrom.  Unfortunately,  the  alleged  offensive  language 
was  not  taken  down  or  preserved  by  the  official  reporter, 
and  it  is  brought  into  the  record  by  the  use  of  affidavits  of 
interested  parties  and  counsel,  aided  to  some  extent  by  by- 
Ftauders  and  jurors.  We  interfere  with  reluctance  with 
the  result  of  a  trial  upon  grounds  so  shown,  and  only  upon 
a  convincing  showing  of  error  and  prejudice.  It  is  con- 
ceded that  defendant's  objection  to  the  o])ening  statement 
was  sustained  by  the  court,  and  we  think  it  must  be  pre- 
Humed  that  the  jury  gave  attention  to  the  ruling  and  was  not 
misled  thereby  to  the  defendant's  prejudice.  The  added  re- 
mark by  counsel  after  the  ruling  was  made  was  clearly 
called  out  by  Wilson's  improper  declaration  to  the  court 
and  jury,  and  affords  no  ground  for  an  assignment  of  error. 

The  remark  or  statement  bv  counsel  in 

5.  Trial:  conduct       .    _.  ,  i    x      xu      ai  *      i    • 

of  counsel:  closing  was  relevant  to  the  theory  of  plain- 

Mchod  de-  tiff'  that  some  of  the  time  which  defendant 

dUCtiODB. 

was  saying  lie  had  lost  was  when  he  had 
been  sent  away  from  home  by  the  defendants,  pending  a 
grand  jury  investigation  of  charges  against  the  parties,  or 
some  of  them.  Witnesses  had  been  interrogated  along  this 
line,  and,  while  the  facts  elicited  may  not  have  shown  the 
truth  of  the  claim  made  by  plaintiff,  the  deductions  there- 
from by  counsel  in  argument  do  not  necessarily  constitute 
an  abuse  of  professional  privilege  requiring  the  setting 
aside  of  the  jury's  verdict.  The  trial  court  was  in  position 
to  know  with  reasonable  certainty  whether  prejudice  had 
resulted;  the  motion  was  addressed  to  its  sound  judicial 
discretion;  and  we  are  not  disposed  to  disturb  its  finding. 
W^e  discover  no  error  in  the  record  calling  for  a  rever- 
sal, and  the  judgment  below  is  therefore — Affh^med, 

Gaynob^  C.  J.,  Ladd^  Evans  and  Preston^  JJ.,  concur. 
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Oeoroe  E.  CoRNBLiufl,  Appellee,  v.  Benjamin  Kromminga, 

Appellant. 

OOVENAKTS:      Oovenaatis    of    Title — OoTenants    Against    Incam- 

1  brances — Special  AsseBsments — Deeds.  Contract  covenants  against 
"liens  or  incumbrances,"  and  escrow  deeds  executed  with  like 
covenants  or  warranties,  are  not  breached  by  the  subsequent 
levy  of  special  aaaessmenta  prior  to  the  release  of  the  deed^ 
from  esci'ow. 

PRIKCIPLE  APPLIED:  A  vendor,  as  part  of  an  exchange, 
agreed  to  convey  lands  "free  and  clear  of  all  liens  and  incum- 
trances,"  except  a  named  mortgage,  and  to  furnish  an  abstract 
showing  good,  merchantable  title,  **suhjf:ct  only  to  the  mortgage 
lien  above  described.**  Deed  was  executed  accordingly,  and 
placed  in  escrow  to  be  delivered  March  1st  following.  Some 
four  months  subsequent  to  the  contract,  and  some  two  months 
prior  to  March  1st,  a  special  assessment  of  $970  was  levied  upon 
the  land  by  reason  of  a  public  drainage  improvement  thereon. 
The  deal  was  closed,  under  agreement  that  the  controversy  as 
to  who  should  pay  this  special  assessment  should  be  litigated. 
Held,  neither  the  contract  nor  the  warranty  was  breached. 

TAXATION:     Kature   of   Taxes — Special   Assessments — Distinction. 

2  Distinction  between  "taxes"  and  "special  assessments"  dis- 
cussed. 

Appeal  from  Union  District  Court. — H.  K.  Evans^  Judge. 

Thursday,  March  15,  1917. 

The  opinion  sufficiently  states  the  case. — Affirmed. 

P.  C,  Winter  and  F.  M.  Fuller,  for  appellant. 
D.  W,  Hlgbee  and  R.  Brown,  for  appellee. 

Weaver^  J. — In  the  spring  of  the  year 

^'  ^oy^u^nuot       1914,  the  plaintiff,  being  the  owner  of  227 

a^lfins^t^'^incum'    Hcres   of  land   in   Harrison   County,   Towa, 

oMesBmentaT       and  the  defendant,  being  the  owner  of  200 

acres  of  land  in  the  state  of  Wisconsin,  be- 
gan negotiations  looking  to  an  exchange  of  said  proper- 
ties.    After  various  proposals  had   been  made  and  con- 
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Pidered,    an    agreement    was    reduced    to    writing,    under 
(late  of  August  5,  1914.     By  the  terms  of  this  writing, 
plaintiff  undertook  to  convey  the  Iowa  land  to  defendant, 
and  in  consideration  thereof,  defendant  agreed  to  convey 
the  Wisconsin  land  to  plaintiff,  also  to  assume  payment 
of  a  mortgage  lien  of  |7,000  then  existing  on  the  Iowa  land, 
and  to   pay   the  plaintiff  the  further  sum   of  |3,000   in 
money  on  March  1,  1915.    Each  party  undertook  to  make 
conveyance  of  his  lands  on  the  1st  of  March  following, 
free  and   clear   of  all   liens  and   incumbrances.     It   was 
also  agreed  that  the  deeds  of  conveyance  should  be  exe- 
cuted within  five  days  after  the  date  of  the  contract,  and 
delivered  in  escrow  to  a  named  bank  in  Creston  f6r  de- 
livery on   March   1,   1-915,  and   that  each  should  furnish 
the  other  an  abstract  showing  a  good,  merchantable  title, 
subject  only  to  the  mortgage  Hen  above  described.     War- 
ranty deeds  were  made  and  deposited  as  agreed.    On  De- 
cember  15,   1914,   the   board   of  supervisors   of  Harrison 
<V)«nty   levied   a  special  assessment  upon  the  Iowa  land 
to  the   amount  of  |071.25,   for  the  cost  of  improving  a 
drainage  district  within  which  such  land  is  located.     Dis- 
pute then   arose  between   the  parties  upon   the   question 
whether  this  assessment  constituted  a  lien  or  incumbrance 
on  the  land  which  plaintiff  was  bound  to  remove.    A  suit 
in  equity  was  then  brought  by  the  plaintiff  to  settle  the 
controversy.     Before   the   case   was   brought   to   trial,   an 
agreement  was  entei'ed  into  whereby  the  defendant  was  to 
retain  a  sufficient  sum  to  cover  the  amount  of  the  assessment 
from  the  cash  payment  due  March  1,  1915,  the  same  with  in- 
terest  to  be  thereafter  paid  by  him  to  the  plaintiff  should  the 
litigation  result  in  favor  of  the  latter.     Plaintiff  thereupon 
abandoned  his  prayer  for  a  reformation  of  the  contract, 
relying  solely  upon  the  proposition  that,  under  the  contract 
and  agi'eenient  between  the  ])arties,  the  drainage  assessment 
is  neither  a  lieu  nor  incumbrance  which  he  was  bound  to 
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remove,  and  that  he  was  therefore  entitled  to  judgment  for 
the  full  amount  of  the  sum  withheld  by  the  defendant  from 
the  cash  installment  due  March  1,  1915.  Upon  submission 
of  the  case,  the  trial  court  held  with  the  plaintiff,  and  gave 
him  judgment  for  the  amount  of  his  claim.  The  defendant 
appeals. 

While  the  action  was  begun  in  equity,  the  issue  as 
presented  in  its  final  form  was  purely  legal  in  its  nature. 
The  evidence  tends  to  show  that,  while  negotiations  for  the 
exchange  were  pending,  it  was  known  and  understood  by 
both  parties  that  the  drainage  improvement  was  in  con- 
templation, and  that  some  of  the  preliminary  steps  to  that 
end  had  been  taken.  The  defendant  also  admits  that  his 
offer  as  originally  made  for  the  exchange  included  the 
understanding  that  he  was  to  assume  the  ditch  tax  if  one 
was  finally  assessed,  but  he  contends  and  testifies  that  this 
offer  was  not  accepted,  and  that  the  exchange  as  eventually 
agreed  upon  was  with  the  express  stipulation  that  he  was 
to  receive  conveyance  of  the  Iowa  land  free  and  clear  from 
all  liens  and  incumbrances  except  the  existing  mortgage 
of  |7,000,  and  that  the  ditch  lien,  if  any,  was  to  be  removed 
by  the  plaintiff.  Without  taking  time  to  recapitulate  the 
testimony,  we  are  of  the  opinion  that,  upon  this  issue  of 
fact,  the  preponderance  of  evidence  is  with  the  plaintiff. 

The  more  difficult  question  we  have  to 
**  nature  of  taxes :  cousidcr  IS  whether,  ignoring  the  testimony 

special  assess-  >.     ^v  !•     •  x*    x*  j  i     i 

ments:  dis-         US  to  the  preliminary  negotiations,  and  look- 

tlnction.  .  _  '.  ,    ,     J 

mg  alone  to  the  written  contract  and  deed 

of  conveyance  as  the  final  and  best  evidence  of  the  terms 

* 

of  agreement,  the  ditch  tax  levied  after  the  making  of  the 
contract  and  deed,  and  while  the  deed  was  still  in  escrow, 
is  a  lien  or  incumbrance  which  the  plaintiff  was  in  duty 
bound  to  remove.  Were  this  question  to  be  decided  as  one 
of  first  impression,  it  would  be  by  no  means  free  from  diffi- 
culty, but  we  think  our  precedents  have  settled  it  adversely 
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to  the  position  taken  by  the  appellant.  If  assessments  of 
this  class  were  to  be  treated  as  "taxes"  in  the  nsnal  and 
ordinary  meaning  of  that  word,  a  different  conclusion  would 
doubtless  have  to  be  reached ;  but  while,  generally  speaking, 
special  assessments  are  generally  imposed  by  an  exercise 
of  the  taxing  power,  yet  a  clear  distinction  is  everywhere 
recognized  between  a  tax  in  the  proper  sense  of  the  word 
and  a  special  assessment.  The  former  may  be  said  to  be  a 
contribution  or  levy  imposed  upon  property  for  general 
public  purposes,  witliout  regard  to  the  question  of  special 
benefits  conferred,  while  the  latter  is  imposed  only  as  pay- 
ment for  special  benefits  conferred  upon  the  property 
charged,  bv  an  improvement  the  expense  of  which  is  thus  to 
be  met.  The  time  when  an  ordinary  tax  becomes  a  lien  or 
incumbrance  as  between  a  grantor  and  grantee  of  land  is 
in  this  state  fixed  by  statute,  and,  in  the  absence  of  agree- 
ment or  contract  to  the  contrary,  the  date  so  fixed  is  con- 
trolling, although,  as  a  matter  of  law  and  of  fact,  the  tax  is 
a  lien  upon  the  property  from  the  date  of  its  levy.  There 
appears  to  be  no  express  statutory  rule  on  the  subject  as 
applied  to  special  assessments.  There  is  a  provision  of  the 
statute  (Code  Supp.,  1913,  Section  1989-a4B)  providing  that' 
the  special  tax  or  assessment  in  drainage  proceedings, 
"when  levied,  shall  be  a  lien  upon  all  premises  upon  which 
the  same  ii  assessed  to  the  same  extent  and  in  the  same 
manner  as  taxes  levied  for  county  and  state  purposes." 
Whether  the  effect  of  this  would  be  to  import  into  the  drain- 
age statute  the  provision  above  referred  to  concerning  the 
1^  as  between  vendor  and  vendee,  it  is  unnecessary  for 
us  here  to  consider,  because  the  parties  have  stipulated  that 
the  Hen  of  this  particular  assessment  attached  on  December 
15,  1014,  some  four  months  after  the  making  of  the  con- 
tract of  exchange  and  the  execution  of  the  deed,  but  before 
the  deed  was  taken  out  of  escrow.  Under  such  circum- 
stances, and  in  vi'iw  of  the  fact  that  the  benefits  derived 
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from  the  improvement  accrue  wholly  to  the  property  in  the 
hands  of  the  grantee^  this  court  has  been  disposed  to  the 
view  that  such  charge  upon  the  land  is  neither  a  lien  nor 
incumbrance  within  contemplation  of  the  parties  to  a  prior 
contract  for  sale  or  exchange  of  the  land,  nor  within  con- 
templation of  a  prior  covenant  of  warranty  against  incum- 
brances.   Stuhr  V.  Butterfieldy  151  Iowa  736;  King  v.  Raaby 
12a  Iowa  632;  Scott  v.  Wilson,  157  Iowa  31.    The  ordinary 
purpose  of  a  warranty  against  incumbrances  is  to  assure 
the  warrantee  the  very  property  he  has  purchased,  undimin- 
ished in  value  by  an  outstanding  superior  right  in  a  third 
person.     A  mei'e  easement  in  the  public  which  is  not  de- 
preciative  of  the  value  of  the  land,  and  serves  the  con- 
venience and  advantage  of  the  grantee  in  common  with  the 
general  public,  is  not  regarded  as  an  incumbrance  against 
which  the  seller's  warranty  is  directed.    Harrison  v.  Des 
Moines  d  Ft.  D.  B,  Co,,  91  Iowa  114.    The  general  doctrine 
which  we  apply  in  this  case  is  quite  clearly  stated  and  ap- 
proved in  Gotthelf  v.  Stranahan,  138  N.  Y.  345  (20  L.  B.  A. 
455).    Nothing  is  taken  from  the  defendant;  the  value  of 
his  propei*ty  is  not  only  undiminished,  but  it  is  presumably 
increased  to  the  full  amount  of  the  assessment  against  it; 
and  we  think  there  is  no  sound  principle  of  law  or  equity 
which  will  permit  him  to  shift  the  natural  and  proper  cost 
of  this  increment  upon  the  plaintiff. 

It  follows  that  the  judgment  of  the  district  court  ought 
to  be  and  is — Affirmed. 

Gaynoe^  C.  J.,  Ladd^  Evans  and  Pebston,  JJ.,  concur. 

Mary  A.  Miksch  et  al.,  Appellees,  v.  Alexander  Miksch 

et  al.,  Appellants. 

PABTITIOK:     Proceedings  and  Belief— Payment  of  Incumbrances. 

1    He  who  seeks  to  establish  equitable  rights    in    the    premises 

sought  to  be  partitioned,  because  of  having  assisted  in  the  pay- 
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ment  of  Incumbrances  thereon,  must  establish  such  claim  by 
reasonably  definite  testimony. 

WnJiS:  Bights  of  Derlsee— Surviving  Spouse — B^eption  Between 
2  Will  and  Dower.  A  surviving  spouse  was  not  estopped,  under 
Section  2452,  Code,  1873,  from  taking  her  distributive  share 
in  iMiitUHi  to  a  non-inconsistent  life  estate  provided  for  her  in 
the  will  of  the  deceased  ftpiouse,  by  the  naked  fact  that  for  3i» 
years  she  retained  and  used  the  devised  premises  and  the  fruits 
and  profits  thereof.  In  other  words,  such  acts,  even  when  aided 
by  some  indefinite  testimony  tending  to  show  that  the  survivor 
oaly  intended  to  take  a  life  estate,  will  not  be  held  to  constitute 
an  election  by  entoppel,  assuming  such  to  b^  possible. 

Appeal  from  Washington  District  Court, — John  P.  Talbott, 

Judge. 

TiiuBSDA^^  March  15,  1917. 

Action  in  equity  for  the  partition  of  real  estate.  There 
was  a  decree  as  prayed,  and  defendants  appeal. — Affirmed. 

Eicher  d  Livingston^,  for  appellants. 

G.  A.  Dewey,  for  appellees. 

Wkavbb^  J. — ^The  parties  are  ^children  and  grandchil- 
dren of  Joshua  Miksch  and  Susan  A.  Miksch,  his  wife,  both 
of  whom  are  now  deceased.  Joshua  Miksch  died  in  1879, 
seised  of  the  land  in  controversy.  He  left  a  will,  which 
lias  been  duly  probated,  dij^posing  of  his  estate  in  terms, 
tiie  material  part  of  which  reads  as  follows: 

<<To  my  wife,  Susan  A.,  I  bequeath  all  the  property  of 
which  I  may  die  possessed,  both  real  and  personal,  or  so 
much  thereof  as  may  remain  after  the  full  payment  of  all 
my  just  debts,  to  have  and  to  hold  during  the  period  of 
her  natural  life.  After  the  death  of  my  wife,  it  is  my  will 
that  the  then  remaining  residue  of  the  property  herein 
bequeathed  may  be  sold  and  the  proceeds  divided  equally 
among  all  my  children  or  their  heirs.  The  executors  of  my 
willy  to  be  hereinafter  named,  are  hereby  authorized  to  sell 
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any  part  or  all  of  the  property  herein  bequeathed  whenever 
they  together  with  my  wife  shall  deem  it  best  to  do  so.  pro- 
vided that  all  moneys  thus  arising  shall  be  safely  invested 
for  the  sole  benefit  of  my  wife." 

Susan  A.  survived  her  husband,  dying  at  a  very  ad- 
vanced age  in  1915.  She  left  a  will,  executed  in  1909,  which 
has  been  admitted  to  probate.  The  material  part  of  this 
instrument  is  as  follows: 

"I  give,  devise  and  bequeath  to  my  two  daughters,  Mary 
A.  Miksch  and  Ella  C  Hanley,  an  undivided  one  third  in 
fee  of  the  real  estate  owned  by  my  husband,  Joshua  Miksch, 
at  the  time  of  his  death  and  now  owned  by  me,  described 
as  the  south  half  of  the  northwest  quarter  of  Section  36, 
of  Township  75  north,  of  Range  9  west,  in  Washington 
County,  Iowa,  being  the  home  place  upon  which  I  now  re- 
side; and  also  an  undivided  one  third  in  fee  of  all  other 
real  estate  owned  by  my  said  husband  during  his  lifetime 
and  of  which  he  died  seized,  part  of  the  sam^  being  in  the 
southwest  quarter  of  the  southeast  quarter  of  Section  5, 
of  Township  75,  north,  of  Range  9,  west.  Also,  I  will  and 
devise  to  my  two  daughters,  Mary  A.  Miksch  and  Ella  0. 
Hanley,  all  personal  property  of  every  kind  and  character 
which  I  may  own  at  the  timd  of  my  death.  The  intention 
of  this  will  being  to  give,  bequeath  and  devise  to  Hary  A 
Miksch  and  Ella  0.  Hanley  my  undivided  one  third  of  all 
real  estate  owned  by  my  husband  at  the  time  of  his  death, 
and  also  all  the  personal  property  of  every  kind  and  char- 
acter and  of  which  I  may  be  the  owner  at  the  time  of  my 
decease." 

The  parties  plaintiff  and  defendant  constitute  all  the 
legatees  and  devisees  named  in  the  two  wills  Above  referred 
to,  or  entitled  in  any  manner  to  share  in  the  land.  The 
plaintiffs,  basing  their  claim  upon  both  wills,  each  assert 
ownership  in  5/22  of  the  property.  They  further  allege  that 
their  8  brothers  and  sisters  named  as  defendants  are  each 


March  1917]  Miksch  v.  Miksch.  "  719 

entitled^  under  the  will  of  their  father,  to  2/33  of  said 
property,  while  the  remaining  4/66  thereof  belong  to  the 
4  children  of  a  deceased  devisee — all  of  whom  are  impleaded 
as  defendants. 

The  defendants  deny  that  any  part  of  the  land  passed 
to  the  plaintiffs  by  the  will  of  their  mother,  who,  they  say, 

I 

took  no  more  than  a  life  estate  in  the  property  left  by 
Joshua  Miksch,  and  claim  that,  upon  his  death,  a  remainder 
in  fee  vested  at  once  in  all  his  children  in  equal  shares,  and 
ripened  into  a  full  and  perfect  title  in  them  on  the  death 
of  the  life  tenant.  In  other  words,  it  is  conceded  that  all 
the  parties  have  a  share  in  the  title  to  the  property,  but 
the  dispute  relates  to  the  particular  share  or  fractimi  to  he 
awarded  to  each.  The  solution  of  the  difficulty,  as  will 
readily  be  seen,  depends  upon  what  effect,  if  any,  is  to  be 
given  to  the  will  of  Susan  A.  Miksch. 

It  is  conceded  of  record  that,  after  the  death  of  her 
husband,  Mrs.  Miksch  continued  to  live  upon  the  land,  to- 
gether with  one  or  more  of  her  adult  children,  during  the 
remainder  of  her  life;  that  no  notice  was  ever  served  upon 
her  to  make  an  election  between  the  benefits  provided  for 
her  by  her  husband^s  will  and  her  statutory  share  in  the 
estate,  nor  did  she  ever  make  such  election  in  open  court  or 
by  instrument  or  writing  made  of  record.  The  defendants 
plead,  and  offer  some  evidence  in  support  of  their  assertion, 
that  their  mother  made  no  claim  to  anything  but  a  life  es- 
tate in  the  property,  but  conceded  the  entire  remainder  to 
be  in  her  children;  that  with  such  understanding  some  of  ' 
the  children  remained  at  home  for  several  years,  assisting 
in  paying  off  the  debts  of  the  estate,  putting  in  their  ser- 
vices without  compensation ;  and  that,  because  of  such  con- 
duct on  her  part,  she  estopped  herself  to  make  a  claim  to  a 
statutory  share  in  the  land,  and  that  such  estoppel  is  also 
effective  to  prevent  the  plaintiffs  from  acquiring  any  rights 
in  the  land  under  and  by  virtue  of  her  will. 
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^   „  I.    Though  much  is  said  in  argument 

1.  Partition  :  ®  ^ 

reMefl^paynfent  ^^  appellants  on  the  theory  that  they  or 
of  jncumbFancea.  ^^^  ^f^  ^^^^^  acquired  equitable  rights  in 

the  premises  because  of  assistance  in  paying  debts  and 
claims  against  the  estate  of  their  father,  an  examination  of 
the  record  reveals  very  slight  foundation  for  such  claim. 
The  probate  records  disclose  that  the  estate  of  Joshua 
Miksch  was  settled  within  a  year  after  his  death,  upon  the 
administrators  report  showing  that  the  personal  assets  of 
the  estate  liable  for  payment  of  debts  amounted  to  but 
150.70,  and  that  this  wa«  expended  in  payment  of  expenses 
of  the  last  sickness  and  burial  of  the  deceased.  The  report 
also  represents  that  there  were  no  outstanding  liabilities, 
and  that  the  estate  had  been  settled  in  full.  Among  the 
papers  is  a  receipt  for  f77,  purporting  to  have  been  paid 
by  H.  J.  Miksch  (one  of  the  appellants) ;  but  there  is  no 
bill  or  voucher  showing  whether  the  claim  or  amount  so 
paid  was  chargeable  to  the  estate.  The  exempt  property, 
consisting  of  2  horses,  2  colts,  3  cows,  1  calf,  10  sheep,  14 
hogs  and  6  pigs,  was  reported  as  having  been  set  off  to  th^ 
widow.  It  appears  to  be  conceded,  however,  that  there  was 
a  mortgage  incumbrance  on  the  land,  not  to  exceed  |500, 
and  the  sons  Lovine  and  "Wesley  say  that  there  were  $300  to 
$400  of  other  debta  not  noted  in  the  probate  proceedings. 
This  indebtedness  they  claim  to  have  paid  off,  but  neither  is 
able  to  si)ecify  the  items  or  name  the  creditors  receiving 
the  monev.  Weslev  was  at  this  time  a  minor,  and  had  no 
means  except  his  earnings  as  a  laborer,  while  Lovine  was 
occupying  and  farming  the  land.  It  is  also  conceded  that 
the  personal  property  set  aside  to  the  widow  as  exempt  was 
by  her  turned  over  to  these  sons  and  the  proceeds  thereof 
used  in  paying  off  the  debts  referred  to,  though  it  is  said 
by  Lovine  that,  after  applying  such  property  to  the  debts, 
there  was  still  a  deficiency  of  $300  to  $400  which  had  to  be 
cared  for  otherwise.    We  think,  however,  that  it  is  reason- 
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« 

ably  to  be  inferred  that  the  debts,  the  itefms  and  amount  of 
which  no  one  is  able  to  state,  were  paid  from  the  proceeds 
of  the  exempt  property  and  the  income  from  the  farm,  and 
that  neither  of  the  sons  acquired  thereby  any  rights  in  or 
to  the  land  other  than  such  as  are  provided  in  their  father's 
will. 

II.    Assuming,  for  the  purposes  of  the 
2,  Wills:  righta     case,  that  the  mother  could,  by  her  conduct 

of  deyisee :  sur- 

Tiving  spouse:     with  reference  to  the  land,  estop  herself  from 

election  netween  '  '^ 

dowcrl^  claiming  anything  more  than  a  life  estate 

therein,  we  have  next  to  inquire  whether 
there  is  shown  in  her  conduct  anything  which  makes  it  in- 
equitable for  her  or  her  devisees  to  assert  any  greater  or 
other  right.  We  think  this  question  must  be  answered  iu 
the  negative.  There  is  in  the  record  the  testimony  of  a  rail- 
road company^s  agent  that,  in  the  year  1901,  he  applied  to 
the  widow  to  obtain  a  right  of  way  for  his  company  across 
the  land,  and  was  told  by  her  that  he  would  have  to  see 
the  children,  as  she  had  only  a  life  estate  in  the  property. 
None  of  the  children  were  present  or  had  any  part  in  the 
interview.  Some  of  the  appellants  also  testify  that  their 
mother  made  statements  to  them,  to  the  same  general  effect : 
that  she  was  claiming  only  a  life  estate  in  the  property, 
but  wished  it  might  be  so  arranged  that  at  her  death  the 
plaintiffs,  who  had  lived  with  her  and  cared  for  her,  should 
receive  something  more  than  their  equal  share  of  the  prop- 
erty in  compensation  or  reward  for  their  services  to  her. 
Aside  from  these  more  or  less  vague  and  general  statements. 
the  plea  of  estoppel  rests  upon  the  simple  fact  that  she  did 
continue  her  residence  in  the  old  home  with  one  or  more  of 
the  adult  members  of  the  family  during  the  remainder  of 
her  life,  and  in  some  fashion  enjoyed  the  use  of  the  farm. 
What  sort  of  income  or  what  amount  of  rents  she  received 
from  her  sons  or  other  tenants  operating  the  farm  is  no- 
where shown  or  suggested.    So  far  as  we  can  see  from  the 

Vol  179  lA.— 46 
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showing  made,  the  appellants  were  not  deceived  or  misled 
by  their  mother  to  thjeiF  material  injury  in  any  respect.  It 
may  be  that,  if  they  had  had  a  clearer  nnderstandibg  of 
their  legal  rights  in  the  premises,  they  would  have  acted 
differently  in  some  respects.  Had  they  supposed  there  was 
any  inconsistency  between  the  benefits  conferred  upon  the 
mother  by  the  will  and  the  claim  of  a  statutory'  share  by 
her,  it  was  open  to  them  at  any  time  to  test  the  matter  by 
sending  her  with  notice  to  make  an  election.  But  until 
such  notice  was  served,  the  mere  retention  and  wse  of  the 
premises  by  the  widow  did  not  operate  as  an  election  by 
estoppel.  Byerly  v.  Sherman^  126  Iowa  447,  452 ;  Itish  v. 
Steevea,  154  Iowa  286,  292 ;  Jone^  e.  Jone»,  137  Iowa  382, 
386;  Jamison  V.  Auxier,  145  Iowa  654,  656 ;  PrtngF  i;.  Stcarm, 
176  Iowa  153;  Thorpe  v.  Lyonea,  160  Iowa  415. 

Where,  under  the  Code  of  1873;  the  devise  to  the.  iVidow 
is  not  inconsistent  with  her  claim  of  a  statutory  share,  if 
the  doctrine  of  estoppel  is  ever  to  be  applied  in  stidi  cases, 
it  certainly  should  require  a  very  clear  and  conclusive 
showing  of  some  deception  or  misleading  act  upon  her  pal*t 
to  the  injury  of  others,  to  impose  upon  her  the  lom  of  her 
right  either  under  the  will  or  under  the  statute. 

Reading  the  will  of  Joshua  Miksch  in  the  light  of  the 
authorities,  we  think  that,  under  the  statute  as  it  stood  at 
the  time  the  will  became  effective;  the  widow  could  assert 
her  statutory  interest  in  her  husband-s  estate  without  sitf- 
rendering  or  rejecting  the  benefits  of  the  devise  in  her 
favor.  In  addition  to  the  cases  already  cited,  see  Watson 
r.  Watson,  98  Iowa  132;  Kierulff  v.  HarlaHy  150  Iowa  671; 
In  re  Estate  of  Stevens,  163  Iowa  364,  373. 

There  is  nothing  in  Mohn  v.  Molin,  148  Iowa  288»  Par- 
ker V,  Parker,  155  Iowa  65,  Koep  v.  Koep,  146  Iowa  179, 
182,  or  Arnold  t\  Limngston,  157  Iowa  677,  684,  relied  on 
by  appellants,  inconsistent  with  the  views  expressed  in 
this  opinion. 
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Those  views  have  the  support  of  a  very  definite  and 
nneqoJvocal  statute,  as  well  as  of  a  long  line  of  well-con- 
Bidtared  preoedents,  and  unless  we  are  to  depart  therefrom, 
the  decree  of  the  trial  court  is  entitled  to  an  approval.    It 

Gaynor^  C.  J.,  Ladd,  Evans  and  Preston,  JJ.,  concur. 


Isabel  Smith,  Appellant,  v.  William  E.  Smith,  Appellee. 

HUSBAND   AND  WIFE;     Mutual  Bights— Division    of    Property. 

1  It  is  not  within  the  province  of  this  court  to  enforce,  between 
husband  and  wife,  a  division  of  property  on  the  hearing  of  an 
unsustained  aotion  for  divorce. 

DIVOBCB:     Grounds — IncompatiblUty  of  Temper.    Principle  recog- 

2  nized  that  incoinpaiibillty  of  temper  and  coarseness  oi  grain 
which   disregard   the   amenities   of   married   life,   are   not,  of 

themselves,  grounds  for  divorce. 

'         •       . ' ' 

.Appeal  from  Jasper  District  Court — John   P.  Talbott^ 

Judge. 

Thursday^  March  15,  1917. 

Action  In  equity  for  divorce.  Upon  hearing  the  evi- 
dence, the  trial  eourt  dismissed  the  petition,  and  the  plain- 
tiff appeal8.-*-ii /firmed. 

E.  J.  Salmon,  R.  R.  Moxory  and  Ed  R.  Broion,  for  ap- 
pellant. 

Clements  d-  Clements,  for  appellee. 
,  „  Wbav£r.  J.— This  case  has  had  a  some- 

1.   HUABAND  AND  ^ 

Tighxa- ™"v?sVon  ^'^*^  pecuUar  history,  judicial  and  other- 
of  property.  wifee,  but  We  need  not  here  say  any  more 
than  that  the  quarrels  and  bickerings  beween  the  parties 
are  not  of  redent  origin.  They  were  mamed  in  1880.  In 
the  course  of  30  odd  years  of  married  life,  there  have  been 
born  to  them  15  children,  of  whom,  at  the  time  of  the  trial 
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below^  11  were  living.  Their  disseiisions  culminated  in  a 
separation  on  two  or  more  occasions  several  years  before 
the  one  having  more  immediate  connection  with  this  pres- 
ent litigation.  As  early  as  1906,  a  written  contract  of 
reconciliation  was  entered  into  between  them,  and  plaintiff 
returned  to  her  place  in  the  family.  The  truce  appears  to 
have  proved  temporary  only,  and  in  September,  1913,  she 
filed  the  original  petition  in  this  action.  No  answer  was 
filed  nor  was  any  default  taken  for  a  period  of  two  years. 
Pending  this  time,  they  entered  into  another  written  con- 
tract, stating  it  to  be  in  contemplation  of  their  permanent 
separation.  Therein,  defendant  agreed  to  convey  their  home- 
(stead  to  plaintiff  and  to  pay  her  |3,000.  Later,  it  was  so 
far  modified  that  the  money  payment  was  not  to  be  made 
until  or  unless  plaintiff  procured  a  divorce.  On  October 
5,  1915,  a  default  was  entered  against  defendant,  and  the 
court  entered  upon  its  calendar  a  minute  of  the  granting  of 
a  divorce;. but  it  would  seem  that  the  decree  was  not  enr 
tered  or  made  of  record.  A  week  later,  plaintiff,  assuming 
the  existence  of  a  divorce,  moved  the  coart  to  reopen  the 
subject  of  her  alimony.  Meantime,  the  court,  becoming 
convinced  that  the  evidence  submitted  to  it  did  not  justify 
the  granting  of  a  divorce,  set  aside  its  ruling  theretofore 
made,  and  overruled  plaintiff^s  motion  for  additional  ali- 
mony. It  also  set  aside  defendant's  default,  and  allowed 
him  to  answer  and  defend.  Thereafter,  plaintiff  amended 
her  petition,  elaborating  and  adding  specifications  to  her 
charges  of  cruel  and  inhuman  treatment. 

We  shall  not  extend  this  opinion  to  recite  the  testi- 
mony. That  defendant  had  a  temper  leading  him  at  times 
to  brutalities  of  language,  and  that  he  did  not  always  show 
decent  regard  for  the  overwrought  feelings  of  his  wife,  is 
probably  to  be  admitted.  On  the  other  hand,  if  she  exer- 
cised any  care  to  avoid  a  battle  of  words  with  him,  it  Is 
not  very  evident  from  the  record.    Some  point  is  made  in 
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I 
argument  that  defendant,  by  his  unreasonable  and  ex(*es- 

sive  sexual  demands,  had  injured  the  plaintiff's  health,  but 

no  such  allegation  is  found  in  her  petition,  and  we  think 

it  suflSeiently  appears  that,  had  such  charge  been  made, 

there  would  be  no  suiBcient  support  for  it  in  the  testimony. 

The  charges  of  actual  physical  injury  by  assault  at  the 

hands  of  the  husband  are  very  generally  denied,  and  as  a 

rnle  are  without  corroboration.     Of  the  large  family  of* 

children,  to  some  of  whom  the  fact  would  surely  be  known 

if  their   father   had   for   years   been   grossly    mistreating 

their  mother,  not  one  appears  as  a  witness  in  her  behalf. 

Moreover,  the  record  tends  to  indicate  that  the  increasing 

discontent  of  the  plaintiff  during  the  later  years  of  her 

married  life  is  in  some  measure  due  to  her  determination 

that  her  husband  should  settle  upon  her  in  her  own  right 

some  material  share  or  portion  of  his  property.     He  did 

convey  to  her  their  homestead,  which,  as  we  understand, 

she  still  owns.    The  |3,000  which  he  promised  to  pay  her 

if  a  divorce  was  obtained  has  never  become  due,  for  no 

divorce  has  been  Ranted.    As  his  wife,  who  has  borne  his 

children,  and  assisted  in  accumulating  his  property,  she  is, 

of  course,  entitled  to  liberal  consideration  at  his  hands, 

and  if  cause  for  divorce  had  been  shown,  the  court  would 

doubtless    have    awarded    her    substantial    alimony.     But, 

there  being  no  ground  for  divorce,  the  law  assumes  that, 

when  the  bonds  of  matrimony  are  severed  by  death,  the 

survivor's  rights  in  the  estate  of  the  other  will  be  protected 

by  the  statutory  safeguards  which  have  been  placed  around 

them.    Until  then,  it  is  not  within  the  province  of  the  courts 

to  enforce  a  division  of  property  between  the  parties. 

There  is,  in  our  judgment,  an  entire 
^^^tybiiiV  J5^**™"  failure  of  proof  of  any  of  the  alleged  grounds 
temper.  f^^  divorce,  and  the  trial  court  properly  dis- 

missed the  bill.    This  is  not  to  say  that  the  wife  alone  has 
been    to     blame    for.    the    wreck    of    domestic    happiness 


^ 
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which  has  occurred  in  this  family.  We  do  not  think  bo. 
The  husband  could  well  have  been  more  patient  and  con- 
siderate. A  decent  regard  for  the  proprieties — to  say  noth- 
ing of  his  own  consistency  and  the  moral  quality  of  bis 
own  conduct — would  have  closed  his  mouth  on  the  trial  of 
this  case  to  the  disclosure  of  an  alleged  admission  by  her 
in  their  early  married  life  that  she  had  been  guilty  of 
adultery.  This  admission  is  denied  by  her.  After  that 
date,  he  continued  to  live  and  cohabit  with  her.  Most  of 
their  children  have  been  born  since  then,  and  all  the  cir- 
cumstances and  probabilities  apparent  upon  the  face  of 
the  record  corroborate  her  denial.  More  than  any  other, 
perhaps,  this  incident  emphasizes  the  failure  of  the  defend- 
ant to  properly  appreciate  his  own  marital  obligations,  an 
attitude  on  his  part  which  affords  a  large  measure  of  ex- 
planation, if  not  justification,  of  the  wife's  abandonment 
of  their  familv  relations.  But  these  deficiencies  of  character 
in  husband  and  wife,  their  incompatibilities  of  temper  and 
temperament,  and  the  coarseness  of  grain  which  disregards 
the  amenities  of  married  life,  while  fruitful  sources  of  dis- 
cord, are  not,  in  themselves,  recognizied  grounds  of  divorce. 
For  reasons  stated,  the  decree  appealed  from  is — Af- 
firmed, 

Gaynor,  C.  J.,  Ladd^  Evans  and  Preston,  JJ.,  concur. 


Aalfs  Wall  Paper  &  Paint  Co.,  Appellee,  v.  F.  S.  Bow- 

KER  et  al.,  Appellants. 

MECHANICS'  LIEK:    Right  to  Lien— Hom68tda4~-Wife  as  Stranger 

1  to  Contract.  A  homestead  is  subject  to  a  mechanics'  lien  for 
materials,  etc.,  furnished  under  a  contract  with  the  owner,  even 
though  the  spouse  of  the  owner  does  not  Join  in  said  contract 
See  Sections  2974,  2975,  Code,  1897. 

MECHANICS'    LIEK:      Nature,    Grounds,    Etc. — Constitutionality. 

2  The  mechanics'  lien  statute  is  not  unconstitutional  because  giT- 


April  1917]  Aalfs  W.  P.  &  P.  Co.  v.  Bowker.  727 

ing  liens  to  subcontractors  who  have  no  contract  relations  with 
the  owner. 

CONSTITUTIONAL  LAW:     Obligation  of  Contracts — Oreation  of 

'  3    Liens.    Freedom  of  contract  does  not  prevent  the  regulation  of 

contracts  and  the  imposition  of  Hens  by  statutes  which  furnish 

due  protection  to  all  parties.    So  held  under  the  mechanics'  lien 

statute. 

Appeal  from  Woodbury  District  Court, — W.  G.  Sears^ 

Judge. 

Tuesday,  April  3,  1917. 

Action  for  foreclosing  mechanics'  lien.  Decree  for 
the  plaintiff.    Defendant  appeals. — Affirmed. 

G.  R.  Metcalfe^  for  appellants. 

R.  M.  Dotty  for  appellee. 

Gaynor.  C.  J. — This  action  is  brought  to  foreclose  a 
mechanics'  lien.  The  defendant  Johnson  is  the  owner  of 
the  property  involved.  He  is  a  married  man,  and  the  prop- 
ertv  involved  is  his  homestead.  The  defendant  Bowker  is 
a  contractor,  and,  on  or  about  the  17th  day  of  August,  1914, 
entered  into  a  contract  with  Johnson  to  furnish  paints, 
oils  and.  materials  for  a  certain  frame  dwelling  house  situ- 
ated on  this  homestead  property'.  Bowker  secured  frorq 
the  plaintiff  the  material  with  which  to  fulfill  his  contract 
with  Johnson.  The  last  items  were  furnished  on  the  20th 
day  of  August,  1914.  On  the  11th  day  of  September,  1914, 
the  plaintiff'  caused  to  be  served  upon  the  defendant  John- 
son notice  of  his  claim,  and  in  pursuance  thereof  filed  a 
mechanics'  lien,  as  required  by  statute.  This  action  is 
brought  by  the  plaintiff  to  foreclose  this  lien,  and  for  judg- 
ment against  Bowker  for  the  reasonable  value  of  the  ma- 
terial so  furnished.  A  hearing  was  had  in  the  district  court, 
and  judgment  was  rendered  against  Bowker  and  the  me- 
chanics' lien  established  and  foreclosed,  and  the  property 
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ordered  sold  to  satisfy  the  same.    Johnson  alone  appeals. 
Johnson  presented  several  defenses: 

1.  That  the  material  sued  for  was  not  sold  to  Bowker 
for  use  on  the  Johnson  property;  that  Bowker  had  a  gen- 
eral running  account  with  the  plaintiff,  bought  material 
on  his  own  credit,  and  used  it  on  any  building  he  saw  fit, 
without  any  understanding  that  it  should  be  used  on  anv 
particular  building;  that  the  material  sued  for  was  not 
used  by  Bowker  on  the  Johnson  building. 

2.  That  the  property  sought  to  be  charged  with  the 
lien  is  the  homestead  of  the  defendant  Johnson,  and  is  lo' 
law,  therefore,  exempt  from  any  claim  for  this  lien,  in  that 
Johnson's  wife  did  not  join  in  the  contract  for  the  improve- 
ment of  the  property. 

3.  The  defendant  pleaded  that  the  mechanics*  lien 
statutes  are  unconstitutional,  in  that  they  interfere  with 
the  right  of  contract;  that  they  give  to  a  subcontractor,  with 
whom  the  owner  of  the  property  had  no  dealing,  a  right 
to  enforce  a  claim  against  the  property  of  the  owner  at 
any  time  within  30  days  after  the  completion  of  the  work, 
and  also  force  the  owner  to  hold  back  a  portion  of  the  con- 
tract price  to  meet  such  contingent  liability. 

4.  That  they  abridge  the  freedom  of  pontract,  in  that 
they  prevent  the  owner  from  paying  his  principal  contractor 
in  accordance  with  the  terms  of  his  contract,  and  force 
him  to  withhold  a  portion  of  the  contract  price  to  protect 
a  subcontractor,  or  submit  to  double  liability. 

The  first  defense  pi'esents  a  fact  question.  The  dis- 
trict court  found  against  appellant's  contention.  A  review 
of  the  record,  as  presented  in  this  court,  satisfies  us  that 
Johnson  entered  into  a  contract  with  Bowker,  by  the  terms 
of  which  Bowker  agreed  to  furnish  the  material  and  paint 
and  decorate  a  building  on  defendant's  homestead,  for  Ji 
fixed  consideration  to  be  paid  to  Bowker  upon  the  com- 
pletion of  the  work;  that,  in  pursuance  of  the  contract, 
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Bowker  did  paint  and  decorate  defendant's  house  and  fur- 
nished the  material  for  that  purpose;  that  the  work  was 
finished  on  or  about  the  22d  day  of  August,  1914;  that 
Johnson  then  paid  Bowker  the  agreed  consideration.  We 
fnrther  find  that  Bowker  procured  from  the  plaintiff,  and 
used  in  the  performance  of  his  contract,  the  material  in- 
volved in  this  action;  that  the  plaintiff  has  never  been  paid 
for  this,  either  by  Bowker  or  Johnson;  that,  on  or  about 
the  11th  day  of  Heptember,  1914,  the  plaintiff  served  notice 
on  Johnson  of  the  fact  that  they  had  furnished  this  mate- 
rial, and  filed  their  mechanics^  lien  as  required  by  statute. 
A  fair  consideration  of  the  evidence  shows  that  the  mate- 
rial sued  for  was  not  onlv  obtained  bv  Bowker  from  the 
plaintiff,  but  was  actually  used  by  Bowker  in  completing 
hi.s  contract  with  the  defendant  Johnson. 

Section  3089  of  the  Code  of  1897  provides:. 

"Every  jx^rson  who  shall  ♦  ♦  *  furnish  any  materials 
*  *  *  for  any  building  ♦  *  ♦  by  virtue  of  any  contract  with 
the  owner,  his  agent,  trustee,  contractor,  or  subcontractor, 
upon  complying  with  the  provisions  of  this  chapter,  shall 
have  for  his  ♦  ♦  ♦  material  *  *  *  a  lien  upon  such 
huilding  •  ♦  •  and  upon  the  la^nd  belonging  to  such 
owner  on  which  the  same  is  situated." 

Code  Section  3092  provides: 

"Every  person,  whether  contractor  or  subcontractor, 
who  wishes  to  avail  himself  of  the  provisions  of  this  chap- 
ter, shall  file  with  the  clerk  of  the  district  court  of  the 
county  in  which  the  building  *  *  *  *  to  be  charged  with 
the  lien  is  situated  a  verified  statement  or  account  of  the 
demand  due  him  ♦  *  ♦  ♦  setting  forth  the  time  when  such 
material  was  furnished  or  labor  performed,  and  when  com- 
pleted, and  containing  a  correct  description  of  the  property 
to  be  charged  with  the  lien,  which  statement  or  account 
must  be  filed  *  *  *  *  by  a  subcontractor  within  30  days, 
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from  the  date  on  which  the  last  of  the  material  shall  have 
been  furnished." 

The  plaintiff  furnished  the  material  and  complied  with 
the  requirements  of  this  statute,  and  was,  therefore,  not  only 
entitled  to  a  mechanics'  lien,  but  entitled  to  enforce  it 
against  the  property,  unless  his  right  is  defeated  by  the 
matters  urged  by  the  defendant,  to  the  consideration  of 
which  we  now  turn  our  attention. 

The  contention  of  the  defendant  is  that, 
1.  Mechanics;        under  Section  2974  of  the  Code  of  1897,  "no 

Lien  :  right  to 

wife  as^tran*''  *  c^^^veyance  or  incumbrance  of  or  contract 
tract.**  ^^^  ^^  convey  or  incumber  the  homestead,  if  the 

owner  is  married,  is  valid,  unless  the  hus- 
band and  wife  join  in  the  execution  of  the  same  joint  in- 
strument;" that  Mrs.  Johnson  did  not  consent  to  or  join 
in  executing  or  making  the  contract  with  the  principal  con- 
tractor; that  the  husband  alone  had  no  power  to  make  a 
contract  out  of  which  a  lien  might  arise,  and  be  enforced 
against  the  homestead.  The  homestead  right  is  a  right  of 
occupancy.  This  right  comes  to  the  wife  immediately  upon 
the  attachment  of  the  homestead  character  and  continues 
until  her  death,  if  not  abandoned  before.  It  is  only  a  right 
of  occupancy.  She  does  not  become  vested  with  any  legal 
title  to  the  property  itself.  Upon  her  death,  the  homestead 
passes  to  the  heirs  of  the  owner.  The  improvement  of  the 
homestead  is  for  the  better  enjoyment  of  this  right  of  occu- 
pancy. 

Section  2975  of  the  Code  of  1897  provides: 
"The  homestead  is  subject  to  mechanics'  liens  for  work, 
labor  or  material   done  or   furnished  Exclusively   for  the 
improvement  of  the  same." 

The  right  of  occupancy  and  the  right  of  exemption  from 
sale  and  incumbrance  are  purely  statutory.  Homestead 
rights  are  given  and  regulated  by  statute.  Homestead  ex- 
emption is  given  by  statute.    The  same  power  that  gave  the 
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rifrht  to  the  exemption  makes  it  subject  to  mechanics'  liens. 
All  are  statutory.  There  is  nothing  in  this  contention  of 
the  defendant's.    See  Burns  v.  Keas,  21  Iowa  257. 

The  next  contention  of  the  defendant — 
LiKN :  nature,  that  the  law  which  gives  to  subcontractors 
constitutional-     a  right  to  a  lien  upon  the  property  for  the 

material  furnished  for  the  improvement  or 
betterment  of  the  property,  although  they  had  no  contract 
with  the  owner  for  the  furnishing  of  the  material,  is  un- 
constitutional— is  very  original,  bpt  not  sound.  There  is 
and  must  be  a  contract  between  the  owner  and  the  principal 
contractor.  Under  this  contract,  the  owner  has  not  only 
agi'eed,  but  consented,  that  material  be  used  by  the  princi- 
pal contractor  for  the  betterment  of  the  property  involved. 
To  this  end,  materials  must  be  secured  and  used.  It  gives 
to  the  one  who  furnishes  the  material  a  right,  under  the 
contract,  to  enforce  a  claim  against  the  building  to  the  ex- 
tent of  the  materials  furnished.  It  simply  regulates  the 
rights  of  parties  under  a  contract  made  with  the  owner. 
It  reserves  to  the  owner  the  right  to  retain  from  the  contract 
price  sufficient  to  meet  all  the  obligations  which  may  arise 

ont  of  the  contract  to  the  extent  of  materials  furnished  by 

I 

others  under  the  contract,  but  not  to  exceed  the  contract 
price.  It  simply  says  to  the  principal  contractor,  "You 
have  agreed  with  the  owner  to  furnish  material  for  the 
impi-ovement  of  his  home.  When  material  is  furnished  by 
you,  under  your  contract  and  unpaid,  the  owner  shall  not 
only  have  a  right,  but  it  will  be  his  legal  duty,  to  retain 
from  you  enough  of  the  contract  price  to  reimburse  those 
who,  in  the  completion  of  your  contract,  have  furnished, 
by  your  direction,  material  which  you  undertook  to  furn- 
ish."   This  impairs  no  constitutional  right  of  either  party. 

It  is  next  contended  that  the  statute  is 

8.   CONSTITITTIOXAL 

Law  :  obligation  void  in  SO  far  as  it  provides  that  a  subcon- 

of  contractK  :  *^ 

creation  of  Hens,  tractor,  at  any  time  within  30  days  after 
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the  fiirnishing  of  the  material  by  him,  may  enforce  a  claim 
against  the  building  to  the  extent  of  the  material  fur- 
niished,  upon  giving  notice  and  filing  his  claim  as  required 
by  the  statute.  It  is  claimed  that  this  impinges  upon  the 
freedom  of  contract;  that,  the  owner  having  obligated  him- 
self by  contract  to  pay  the  principal  contractor  upon  the 
completion  of  the  building,  the  30-day-  clause,  in  its  effect, 
destroys  this  part  of  the  contract,  and  takes  from  the  owner 
the  right  to  perform  his  contract  with  the  principal  con 
tractor  until  the  30  days  have  expired;  that,  if  he  performs 
his  contract,  he  may  be  subject  to  a  double  liability.  Sec- 
tion 8093  of  the  Supplement  to  the  Code,  1913,  relating  to 
mechanics'  liens,  provides: 

**No  owner  of  any  building  op  structure  upon  which  a 
subcontractor's  mechanics*  lien  may  be  filed,  •  •  • 
shall  be  liable  to  an  action  by  the  original  contractor  for 
compensation  for  ♦  •  ♦  materials  ♦  ♦  ♦  f^f. 
uished  for  any  building  ♦  •  *  until  the  expiration  of 
thirty  days  from  the  comjiletion  of  said  building  •  •  • 
unless  the  original  contractor  shall  furnish  to  the  owner 
of  said  building  •  •  »  receipts  and  waivers  of  claims 
for  mechanics'  liens,  signed  by  all  persons  who  ♦  •  ♦ 
furnished  any  material  ♦  ♦  ♦  for  said  building 
*  *  *  provided  there  be  8uch  jiersons,  or  unless  the  orig- 
inal conh*actor  shall  furnish  to  the  owner  a  good  and  sufll' 
clent  bond  to  be  approved,  by  said  owner,  conditioned  that 
j-rtid  owner  shall  be  held  harmless  from  any  loss  which  he 
may  sustain  by  reason  of  the  filing  of  subcontractor's  me- 
chanics' liens.  Should  the  owner  \v^^y  to  the  original  contrac- 
tor any  part  of  the  contract  price  of  such  building  ♦  •  * 
before  the  la])se  of  the  thirty  days,    *     *    *    he  will  still 

be  liable  to  said  subcontractor  for  the  full  value  of  any  ma- 

ft 

lerial  *  •  ♦  furnished  or  labor  i)erf()rmed  upon  said 
building  •  ♦  ♦  provided  said  subcontractor  file  his  me- 
chanics'  lien   within  the   time  provided   by   law.    •    ♦    • 
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Nothing  in  this  act  shall  be  construed  to  require  the  6\^Tier 
to  pay  a  greater  amount  or  at  an  earlier  date  than  is  pro- 
vided in  his  contract  with  the  principal  contractor,  unless 
said  owner  pays  a  part  or  all  of  the  contract  price  to  tlie 
original  contractor  before  the  expiration  of  the  thirty  days 
allowed  by  law  for  the  filing  of  subcontractor's  mechanics' 
lien." 

This  section  gives  to  the  owner  all  protection  against 
double  liability,  and  provides  for  the  principal  contractor 
a  method  by  which  he  may  secure  the  contract  price  upon 
the  completion  of  the  work.  The  provisions  of  this  statute 
are  just  and  equitable,  and  make,  for  all  the  parties,  a  con- 
tract which  is  just  and  equitable  to  all,  and  impinge  upon 
no  l^al  or  constitutional  right  of  any. 

It  is  next  contended  that  the  plaintiffs  took  collat- 
eral security,  and,  therefore,  under  Section  3088  of  the 
Code  of  1897,  they  are  not  entitled  to  mechanics'  liens.  The 
evidence  does  not  sustain  this  contention,  and  we  give  it 
no  further  consideration. 

Upon  the  whole  record,  we  find  no  ground  for  reversing 
the  action  of  the  district  court,  and  the  cause  is  affirmed. — 
Affirmed. 

Ladd^  Evans  and  Salinger^  JJ.,  concur. 


Bank  of  Percival  et  al,,  Appellees,  v.  Farmers*  National 
Bank^  Appellee,  C.  D.  Buttbrfiblu,  Appellant. 

PIiEADIN0:      Petition — Prayer    for    Belief — Sufflciency — ^Practical 

1  Ooniltructien  of  Paitie»— Estoppel.  He  who  by  hia*  conduct  has 
recognized  that  his  adversary's  pleading  is  eujfficient  to  Justify 
certain  relief  will  be  bound  thereby  on  appeal. 

APPEAL  AND  BBBOB:    Persons  Entitled  to  Allege  Error- -IkiYitliig 

2  Action  Complained  of.  An  appellant  may  not  complain  of  the 
form  of  a  decree  which  was  entered  by  the  trial  court  at  his 
special  instance. 
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BUBBOQATION:     Aetioii  to  Enforce — Form  of  Docree^Prlncipal 

3  and  Agent.  In  a  Joint  equitable  action  agalnat  a  principal  and 
agent  for  the  wrongful  acts  of  the  agent,  It  1r  proper  to  so  shape 
the  decree  that  the  principal,  upon  payment  of  the  Judgment, 
will  be  subrogated  to  the  rights  of  the  plaintitr. 

Appeal  from  Fremont  District  Court. — A.  B.  Thornell^ 

Judge. 

Tuesday,  April  3,  1917. 

Suit  in  equity  for  an  accounting  and  for  general  equi- 
table relief.  There  was  a  decree  as  prayed.  The  defendant 
Butterfleld  appeals. — Affirmed. 

Saunders  &  Stuart,  for  appellajat. 

T.  S.  Stevens,  for  appellee  Farmers  National  Bank. 

Tinley,  Mitchell  &  Thornell,  for  appellees  Bank  of  Per- 
cival  et  al. 

Evans,  J. — The  two  banks  involved  in 

^'  pe'ution*!*  prayer  this  litigation  were  very  closely  related  in 

c?eii^  :%racti- "  their    business    interests.    The    defendant 

cal  constnictlon     ^    . ,      ^  , ,  .  i  .  -.      .  •.         .     • 

of  paroes:  Butterficld   was  the   president   and   princi- 

pal  owner  of  the  plaintiff  bank,  and  was 
cashier  and  principal  manager  of  the  diefendant  bank.  The 
plaintiff  bank  was  a  private  bank  with  a  capita^  of  |10,000, 
owned  by  defendant  Butterfleld  and  the  plaintiff  Keyser. 
The  interest  of  Butterfleld  therein  was  nine  tenths  thereof, 
and  the  interest  of  Keyser  was  one  tenth  thereof.  The  de- 
fendant bank  was  a  national  bank,  the  i^tock  of  which  was 
largely  owned  by  Butterfleld.  According  to  the  allegations 
of  the  petition  and  the  findings  of  tbe  decree,  the  defend- 
ant bank  had  become  indebted  to  the  plaintiff  bank  in  at  long 
running  account  for  more  than  $40,000.  Butterfleld  refused 
his  consent  to  the  enforcement  of  the  claim  of  the  plaintiff 
bank.  The  other  partner,  Keyser,  having  become  mentally 
incompetent,  his  guardians  prosecuted  this  action  for  the 
plaintiff  bank.    They  made  Butterfleld  a  party  defendant 
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Both  defendants  appeared  by  the  same  counsel  and  contin- 
iie4  to  be  represented  by  the  same  counsel  throughout  the 
proceedings.  At  the  close  of  the  evidence,  and  at  the  time 
of  the  talcing  of  the  submission  of  the  case,  counsel  for  the 
defendants  suggested  to  the  court  that,  if  any  judgment  were 
found  against  the  defendant  bank,  it  ought  to  be  found 
against  both  defendants,  and  that  the  right  of  subroga- 
tion be  recognized  between  the  two  defendants.  The  rea- 
son  for  this  suggestion  was  to  be  found  in  the  evi- 
dence, and  appeared  in  the  later  findings  of  the  de- 
cree. The  trial  court  found  an  indebtedness  against  the 
defendant  bank  in  favor  of  the  plaintiff  fop  more  than 
146,000.  It  further  found  that  |37,000  of  this  indebt- 
edness was  created  by  the  wrong-doing  of  the  defendant 
Bntterfleld,  its  cashier.  As  to  such  amount,  judgment  was 
entered  also  against  the  defendant  Blutterfield,  with  a  pro- 
vision in  the  decree  that,  in  the  event  that  the  judgment 
should  be  satisfied  by  the  defendant  bank,  it  should  have 
the  right  of  subrogation  against  Hutterfield  to  the  extent 
of  137,000.  From  this  part  of  the  decree,  Butterfield  has 
appealed.  The  appeal  is  submitted  here  upon  ^the  sole 
ground  that  the  pleadings  warranted  no  judgment  against 
the  defendant  Butterfield.  The  evidence  is  not  presented 
to  us  in  the  abstract.  The  defendant  concedes  that,  for  the 
purpose  of  this  appeal,  the  evidence  must  be  deemed  suffi- 
cient to  have  warranted  the  decree  if  it  was  permissible 
under  the  pleading.  The  petition  did  not  in  terms  pray 
judgment  against  Butterfield  for  any  specific  amount. 
Paragraph  2  of  the  petition  was  as  follows: 

"That  C.  D.  Butterfield  fails,  refuses  and  neglects  to 
bring  this  action  and  join  with  the  other  plaintiffs  in  said 
action;  that  plaintiffs  have  made  the  defendant,  C.  D.  But* 
terfield,  a  party  defendant,  so  that  all  his  interests,  rights 
and  liabilities  could  be  adjudicated  in  this  action,  so  far  a« 
same  are  involved  in  the  cause  of  action  sued  upon,'' 
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Paragraph  5  of  the  petition  was  as  follows : 

"That,  as  before  stated,  the  items  are  numerous,  in- 
volved and  complicated,  and  that  there  never  has  been 
a  full  and  complete  settlement  and  adjustment  betw^een  the 
parties  hereto;  and  plaintiffs  ask  the  court  for  an  account 
between  the  plaintiff  bank  and  the  defendant  bank,  and  that 
the  plaintiff  bank  have  judgment  for  |43,028.13,  or  whatever 
sum  the  court  shall  find  due  the  plaintiff  bank  from  the 
Farmers'  National  Bank,  defendant  herein,  and  for  such 
fivrther  and  other  relief  as  in  equity  and  good  ccHiscience 
the  court  shall  find  the  plaintiff  is  entitled;  and  general, 
equitable  relief.'' 

The  contention  for  the  appellant  is  that  the  prayer  of 
the  petition,  above  set  forth,  was  directed  solely  against  the 
defendant  bank.  The  contention  for  the  appellee  is  that,  in 
the  light  of  Paragraph  2  of  the  petition,  the  prayer  foi* 
equitable  relief  should  be  construed  as  applying  to  both  de- 
fendants. Manifestly,  Butterfteld  was  made  a  defendant 
for  some  purpose.  Such  purpose  is  stated  in  Paragraph  2 
to  be  "fliat  all  his  interests,  rights  and  liabilities  could 
be  adjudicated  in  this  action."  A  partner  could  not  be  sub- 
jected to  judgment  in  favor  of  his  co-partner  or  the  part- 
nership except  upon  an  accounting.  Such  accounting  being 
had,  its  final  expression  would  be  in  the  form  of  a  judgment 
for  whatever  might  be  found  due.  If  necessary  to  the  sup- 
port of  this  decree,  we  must  presume  that  the  evidence  shows 
that  the  necessary  accounting  was  had.  The  petition  at 
least  would  biave  justified  such  accounting. 

The  defendants  saw  flt  to  defend  against  the  plaintiffs 
by  the  same  counsel.  It  was  competent  for  them  to  do  so 
and  thereby  to  agree  between  themselves  as  to  their  own 
mutual  obligations  to  each  other.  The  plaintiff  C50uld  not 
require  them  to  appear  by  separate  counsel.    The  portion 
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of  tlie  decree  appealed  from  was  inoor])orated  theroiii  at  the 
re<iiiest  of  defendants'  counsel.  We  quote  from  the  decree 
as  follows: 

"Upon  the  sufjjjestion  of  counsel  for  the  defendant  that, 
if  a  judpnent  is  rendered  herein  against  the  Farmers  Na- 
tional Hank,  there  should  also  be  a  judgment  in  this  case 
against  C.  T).  Butterfield  in  favor  of  the  plaintiff,  under 
plaintiflf?*'  general  prayer  for  equitable  relief,  and  that,  upon 
the  pjiyment  by  the  defendant,  the  Farmers  National  Bank, 
of  the  judgment  entered  herein  in  favor  of  the  plaintiff 
against  the  defendants  the  Farmers  National  Bank,  said 
Farmers  National  Bank  should  be  subrogated  to  the  rights 
of  the  plaintiff  under  the  judgment  in  favor  of  the  plain- 
tiff, against  C.  D.  Butterfield." 

It  18  seen  that  at  this  time  the  defendants  construed 
the  prayer  of  the  petition  for  general  equitable  relief  as 
sufficiently  broad  to  apply  to  the  defendant  Butterfield. 
Oranting  that  the  petition  is  in  fact  ambiguous  in  thi«  re- 
spect, and  that  it  might  be  deemed  capable  of  the  contrary 
construction,  yet  we  think  that  the  construction  voluntarily 
adopted  by  the  parties  at  the  time  of  the  submission  of  the 
case  ought  to  be  adopted  now. 

Furthermore,  why  should  the  plaintiff 

^  eIIor'-  ^"rsoai   ^  required  to  defend  an  appeal  from  a  por- 

error?tavi5iig*^^  *^^^^   ^^   ^   decree   which   was  incorporated 

SiiiS^d^'Sr         therein   at  the  retpiest  of  the  defendants? 

Could  the  defendants  be  deemed  as  object- 
ing or  excepting  to  this  part  of  the  decree  at  the  very  time 
that  their  counsel  suggested  it?  As  to  plaintiff  at  least, 
the  suggestion  made  cannot  be  deemed  less  than  a  waiver 
of  objection  thereto,  and  therefore  a  waiver  of  appeal 
therefrom. 

Vol.  i79  la.— 47 


738      Bank  of  Peroival  v.  Farmers^  Nat.  Bk.  [179  Iowa 

As  between  the  two  defejidants,  a  soine- 

8.  Subrogation:      what  different  question    is    presented.    In 

forcSI  form"of     taking  his  appeal,  Butterfield  served  notice 

decree :  princi- 
pal and  agent,  of  appeal  upon  his  co-defendant.  The  de- 
cree predicates  the  liability  of  the  defendant 
bank  to  the  extent  of  J37,000  upon  the  wrongdoing  of  But- 
terfield as  agent  for  the  bank.  It  must  be  presumed  that 
the  evidence  sustained  this  finding.  As  between  the  two 
defendants,  therefore,  the  liability  of  Butterfield  was  pri- 
mary and  that  of  the  bank  was  secondary,  though  the  lia- 
bility of  each  was  absolute  as  to  the  plaintiff.  This  find- 
ing of  fact  was  clearly  within  the  pleading.  The  only 
complaint  urged  by  the  appellant  as  against  the  defendant 
bank  is  that  the  decree  provided  for  a  subrogation,  in  the 
event  that  the  plaintiffs'  judgment  should  be  satisfied  by 
the  defendant  bank.  If  this  provision  were  entirely 
omitted,  it  would  not  take  away  the  ultimate  right  of  the 
bank  to  recover  over  from  Butterfield  the  full  amount  which 
it  had  been  compelled  to  pay  through  his  wrong.  The 
provision  complained  of,  thei-efore,  was  entirely  consistent 
with  the  ultimate  rights  of  the  parties,  and  was  consistent 
with  their  joint  defense  and  their  representation  by  the 
same  counsel.  What  was  done  by  counsel  was  so  done 
presumably  with  the  knowledge  of  both  clients.  There  is 
no  claim  that  counsel  acted  in  bad  faith  toward  either  client. 
Upon  the  whole  record,  therefore,  we  see  no  equity  in 
the  appeal.  We  think  the  petition  was  at  least  capable  of 
the  construction  which  court  and  counsel  put  upon  it.  This 
of  itself  is  decisive  of  the  appeal.  The  decree  of  the  lower 
court  is,  therefore, — Affirmed. 

Qaynor^  (X  J.,  Ladd  and  SalinqeR;  JJ.,  concur. 
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B.  J.  Cavanagh  et  al.,  Appellants,  v.  City  or  Des  Moines 

et  al.,  Appellees. 

MUNICIPAL  COBPOBATIOlurS:     Public  Improvements — Assessment 

1  of  Benefits — ^Lump  Snm  Assessment  Against  Entire  Tract.  An 
assessment  of  the  entire  cost  of  a  street  improvement,  in  -a 
lump  8um,  against  each  and  all  the  lots  in  a  tract  of  land,  is 
a  nullity..   Sections  821  to  823,  inc..  Code,  1897. 

MUNICIPAL     COBPOBATIONS:       Public     Improvements— Assess- 

2  ment  of  Benefits — Objections — ^Void  Assessment.  It  is  not  nec- 
essary to  appeal  from  the  action  of  the  city  council  in  an 
assessment  proceeding  which  is  void. 

APPEAL  AND  EBBOB:     Beversal — Inconsistent  Decrees.    A  rever- 

3  sal  (all  parties  being  before  the  court)  necessarily  follows  the 
entry  of  a  decree  which  grants  relief  to  one  litigant  and  refuses 
the  same  relief  to  another  litigant  occupying  identically  the 
same  position. 

Appeal  from  Polk  DisMct  Court. — Hubert  Uttbrback, 

Judge. 

Tuesday,  April  3,  1917. 

Suit  in  equity  against  the  city  of  Des  Moines  to  cancel 
a  certain  assessment  for  street  improvements,  on  the  ground 
that  the  city  had  no  power  to  make  the  same,  and  that  such 
assessment  was  void.  Berryhill  joined  with  the  plaintiff  as 
intervener.  The  trial  court  entered  a  decree  cancelling  the 
assessment  as  to  the  intervener  and  dismissing  the  peti- 
tion as  to  the  plaintiff.  The  plaintiff  has  appealed.  Subse- 
quently, the  city  of  Des  Moines  also  appealed  from  the  de- 
cree in  favor  of  the  intervener.  Reversed  on  plaintiff*s  ap- 
peal.   Modified  and  Affirmed  on  defendant's  appeal. 

A.  K.  LitUe,  for  appellant. 

77.  W.  ByerSj  Eakil  (7.  Carlson^  Earl  M.  Steer  and  Heth 
Tji  &  Henry,  for  appellees. 
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1.  Municipal   Co»- 
porations  : 
public  improve- 
ments :  assess- 
ment of  bene- 
fits :  lump  sum 
assessment 
against  entire 
tract. 


duly  recorded. 


Evans,  J.— On  or  about  July  1,  1913. 
Berryhill  was  the  owner  of  the  southwest 
quarter  of  the  southwest  quarter  of  Section 
14-78-24,  within  the  city  of  Des  Moines.  On 
or  about  said  date,  this  tract  was  platted 
into  city  lots  and  streets,  and  the  plat  was 
The  following  is  a  copy  thereof: 
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At  about  the  same  time,  Berryhill  sold  to  the  plaintiff 
Cavanagh  14  of  such  lots.  He  also  sold  many  lots  to  other 
l)ersons  who  are  not  parties  to  this  case.  The  ownership 
of  the  remaining  lots  is  in  Berryhill.  The  street  improve- 
ment in  question  consisted  of  a  sidewalk  laid  along  the 
oast  side  of  Southeast  Fourteenth  Street.  Eighteen  of  the 
lots  in  question  aljut  thereon.     Instead  of  apportioning  the 
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cost  and  assessing  against  each  abutting  lot  its  appropriate 
part  of  the  cost  of  improvement,  the  city  council  assessed 
the  sum  total  of  cost  (being  |560)  against  the  entire  tract, 
under  the  description  "Southwest  quarter  of  the  southwest 
quarter  14-78-24."  The  contention  for  the  appellant  is  that 
there  was  no  x>ower  in  the  city  council  to  make  an  assess* 
ment  in  such  form.  Thfe  effect  of  the  assessment  was  clearly 
to  subject  each  and  every  lot  in  the  plat  to  the  payment  of 
Ihe  full  cost  of  the  improvement,  regardless  of  benefits,  re- 
gardless of  value,  and  regardless  of  location  as  abutting  or 
uon-abutting  property.  Borne  of  the  lots  of  plaintiff  abutted 
upon  the  improvement  and  some  did  not.  Likewise,  some 
of  the  lots  of  the  intervener  abutted  upon  the  improvement 
and  some  did  not. 

The  contention  for  the  citv  is  that  the 
^  ?oRAi?o^4^^*'*'  only  remedy  available  to  the  plaintiff  was  to 
'    menta  :*™s8e88^'    appeal  from  the  action  of  the  city  council 

i      ment  of  bene-       ,  ,  ,  .,.,,,  /     -r-     .«  . 

;    fits :  objoctions :   in   making  the  illegal   assessment.   Tf  this 

void  asseBsment. 

be  a  correct  contention,  then,  of  course,  the 
assessment  itself  cannot  be  set  aside,  so  far  as  the  city  is 
concerned.  Even  then,  however,  a  situation  is  presented 
which  would  call  for  the  aid  of  a  court  of  equity  in  the 
equitable  distribution  of  the  burden  thus  imposed.  In  such 
a  case,  the  only  possible  guide  for  the  action  of  a  court  of 
equity  in  making  such  distribution  would  be  to  follow  the 
provisions  of  the  statute  which  govern  the  action  of  the 

city  council  in  such  matters.  The  situation 
3.  Appeal  and        created  by  the  action  of  the  citv  cpuncil 

Error  :  rover-  •^  *.       r 

•    SJcree"?**"^^****"*^  ^'^8  ^^^  enough,  but  this  was  made  still 

worse  by  the  decree  of  the  trial  court,  in  that 
the  trial  court  sustained  the  attack  of  the  intervener  Berry- 
hill  upon  the  assessment  and  cancelled  the  same  as  against 
all  his  lots.  By  the  same  decree,  relief  was  refuse^l  to  the 
plaintiff.  The  effect  of  this  decree  was  not  only  to  refuse  i-e- 
lief  to  the  plaintiff,  but  it  doubled  the  burden  which  the  city 
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council  had  put  upon  him.  It  is  clear  to  us  that  there  was  no 
warrant  in  granting  relief  to  one  plaintiff  and  refuainj?  it 
to  the  other.  The  grounds  of  attack  were,  in  all  material 
respects,  the  same,  and  the  defendants'  answer  to  the  peti- 
tion of  each  was  precisely  the  same.  If  the  assessment  was 
void  as  to  Berryhill,  it  was  necessarily  so  as  to  Cavanagh, 
and  vice  versa.  It  is  claimed  in  argument  for  the  defend- 
ant city  that  the  plaintiff  Cavanagh  appeared  in  response 
to  the  notice  of  assessment  and  objected  to  the  assessment 
in  toto,  on  grounds  other  than  are  now  presented;  whereas 
the  intervener  Berryhill  made  no  response  to  the  notice  and 
did  not  appear.  It  is  argued,  therefore,  that  Cavanagh 
submitted  to  the  jurisdiction  of  the  council,  even  though  it 
were  held  that  Berryhill  did  not.  No  such  fact  was  pleaded 
by  the  defendant  in  its  answer.  On  the  contrary,  it  express- 
ly pleaded,  both  as  to  Cavanagh  and  Berryhill,  that  eacfi 
failed  to  make  objections  before  the  city  council.  There 
does  appear  in  evidence  a  paper  whereby  Cavanagh  pur- 
ports to  "protest"  against  any  assessment  against  him  or 
against  any  of  his  lots,  naming  them,  on  the  ground  that 
the  contract  was  not  properly  performed.  This  paper  was 
introduced  in  evidence  over  the  objection  of  the  plaintiff 
a4s  to  its  materiality  and  relevancy.  We  think  it  was  clear- 
ly irrelevant  to  any  issue  as  made  by  the  pleadings.  This 
irrelevancy  is  emphasized  by  the  fact,  apparent  from  the 
paper,  that  it  was  proposed  to  make  an  assessment  against 
other  property  of  Cavanagh  adjoining  this  tract,  viz.:  the 
northwest  quarter  of  the  southwest  quarter.  This  prop- 
erty was  covered  in  his  protest.  If  an  issue  had  been  made 
by  the  pleadings  at  this  point,  it  might  well  appear  that 
it  was  the  notice  of  this  assessment  that  brought  Cavanagh 
before  the  council ;  because  the  notice  of  assessment  of  the 
property  involved  in  this  suit  was  not  addressed  to  Cava- 
nagh at  all,  but  to  Berryhill  alone.  We  find,  therefore,  that 
there  was  no  difference  before  the  court  in  the  standing  of 
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the  plaiutilf  and  the  intervener,  and  the  decree  entered  be- 
low must  be  reversed,  either  in  favor  of  the  city  and  againilt 
the  intervener,  or  against  the  city  and  in  favor  of  the  plain- 
tiff. To  reverse  the  decree  in  favor  of  the  citv  would  leave 
a  situation,  as  already  indicated,  which  would  clearly  call 
for  equitable  relief  in  some  form.  If  the  case  presented  is 
one  for  equitable  relief  in  some  form,  it  cannot  well  be 
claimed  that  there  is  lack  of  equitable  jurisdiction. 

As  the  case  is  presented,  the  controlling  question  in 
it  is:  Did  the  city  council  have  power  to  make  a  lump  as- 
sessment of  f5G()  against  all  the  lots  in  this  tract  without 
any  apportionment  or  distribution?  Section  821,  Code, 
1897,  provides  as  follows: 

**In  assessing  that  part  of  the  cost  of  the  making  or  re- 
construction of  any  street  improvement  or  sewer,  or  com- 
pleted part  thereof,  which  is  assessable  against  the  lots  or 
parcels  of  ground  abutting  thereon,  or,  in  case  of  sewers, 
adjacent  thereto,  the  council,  or  board  of  public  works 
where  such  board  exists,  shall  cause  to  be  prepared  a  plat 
of  the  streets,  avenues,  highways,  alleys,  or  the  part  there- 
of on  which  the  same  shall  have  been  made  or  recon- 
structed, showing  the  separate  lots  or  parcels  of  ground,  or 
speeifted  portion  thereof,  subject  to  assessment  for  such 
improvement,  the  names  of  the  owners  thereof  as  far  as 
practicable,  and  the  amount  to  be  assessed  against  each 
lot  or  parcel  of  ground,  and  against  any  railway  or  street 
railway,  and  shall  file  said  plat  and  schedule  in  the  office 
of  the  clerk,  which  shall  be  subject  to  public  inspection." 

Section  823,  Code  Supplement,  1913,  provides  for  no- 
tice of  assessment  as  follows:  ^^After  filing  the  plat  and 
schedule,  the  council  shall  give  notice  by  two  publications,^^ 
etc.  It  may  be  observed  that  Section  821  is  very  spe- 
cific in  its  mandates,  requiring  a  complete  plat,  showing 

streets  and  lots,  and  showing  the  amount  to  be  assessed 

ft 

against  ^*each  lot  or  parcel." 
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That  the  distribution  of  the  burden  contemplated  by 
th'ifl  statute  is  of  the  very  essence  of  equity  is  well  illus- 
trated in  the  case  before  us.  If  these  requirements  were 
eliminated,  property  owners  would  be  driven  incessantly  in- 
to the  courts  of  equity  in  order  to  sever  their  burdens  from 
the  burdens  of  others.  The  statute  does  not  confer  upon 
the  city  council  power  to  create  joint  liabilities  against 
record  owners  in  severalty,  nor  even  against  the  separate 
properties  of  the  same  owner.  There  are  two  phases  to  the 
question  at  this  point: 

(1)  The  authority  to  give  notice  of  assessment  and 
to  fix  a  date  of  hearing,  under  Section  823,  is  conferred 
upon  the  city  council  only  "after"  a  substantial  compli- 
ance with  Section  821.  There  was  no  substantial  compli- 
ance with  such  section.  It  was  practically  ignored  by  the 
city  council.  Was  there  any  power,  therefore,  in  the  city 
council  to  proceed  under  Section  823  before  complying 
with  Section  821?  Without  the  plat  and  schedule  provided 
for  by  Section  821,  what  issue  could  be  heard  under  Sec- 
tion 823?  The  issue  to  be  heard  under  the  latter  section 
is  made  by  the  provisions  of  the  former  section.  There  is 
much  force  in  the  contention,  therefore,  that  substantial 
compliance  with  Section  821  is  a  condition  precedent  to 
the  exercise  of  the  power  conferred  by  Section  823.  We 
pass,  however,  to  the  second  phase  of  the  question. 

(2)  If  Section  821  had  been  substantially  complied 
with  by  the  city  council,  even  then  it  would  have  had  no 
power  to  make  the  lump  assessment  which  it  did  make. 
This  proposition  is,  of  itself,  quite  decisive  of  the  case. 
The  briefs  present  to  us  our  more  recent  cases  wherein  we 
have  held  that  errors  and  irr^ularities  of  procedure  of 
city  councils  must  be  assailed  by  appropriate  objections 
and  by  appeal.  We  need  not  review  these.  If  the  final  ac- 
tion of  the  city  council  were  assailed  only  on  the  ground 
that  irregular  and  erroneous  procedure  had  preceded  it| 
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there  would  be  room  for  argument,  but  such  is  not  the  case. 
If  the  council  had  attained  perfection  of  procedure,  and 
had  complied  with  every  prerequisite  of  the  statute,  with- 
out error  or  irregularity  of  any  kind,  it  would  yet  lack 
power  to  create  a  joint  liability  by  lump  assessment  against 
all  the  parcels  of  property  involved  in  this  plat.  In  other 
words,  it  had  no  power  through  any  procedure  to  do  what 
it  purported  to  do.  The  action  of  the  city  council  was 
something  more  than  error  or  irregularity.  It  was  clearly 
an  unauthorized  exercise  of  |K)wer — a  power  which  it  was 
m>t  authorized  to  exercise  by  any  procedure. 

We  reach  the  conclusion  that  the  decree  of  the  district 
<'ourt  must  be  reversed  on  plaintiff^s  appeal  and  affirmed  on 
the  appeal  of  the  city,  with  this  modification,  that  the  case 
be  remanded  for  further  proceedings,  and  that  jurisdiction 
be  reserved  to  the  city  of  Des  Moines  to  comply  with  the 
provisions  of  Sections  821  and  823,  and  to  re-assess  the 
cost  of  the  improvement  in  accordance  therewith.  Reversed 
on  plaintiff's  appeal  and  Modified  and  Affirmed  on  defend- 
ant's appeal. 

Gaynor,  C.  J.,  Ladd  and  Salinger^  JJ.,  concur. 


A.  M.  Christenson  et  al.,  Appellees,  v.  Board  op  Supbrvis- 
ors  of  Hamilton  County,  Appellants. 

DRAINS:     Assessment  of  Benefits — Lump  Sum  Assessments.    Lump 

1  sum  assessments  are  not  aUowable;  therefore,  held  that,  where 
a  newly  created  district  embraced  a  former  district,  a  levy  of 
a  lump  sum  on  the  lands  of  the  former  district  to  defray  the 
cost  of  the  new  Improvement,  was  a  nullity.  Section  19S9-al2, 
Code  Supplement,  1913. 

DRAINS:     Assessment  of   Benefits — Ratio   of   Benefits— Wheu  Not 

2  Controlling  in  Subsequent  Proceedings.  The  ratio  of  assessments 
adopted  in  the  on  jinal  construction  of  a  drainage  improvement 
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Is  by  no  means  the  ratio  necessarily  controlling  in  assessing 
the  cost  of  a  new  Improvement  within  a  newly  formed  district 
embracing  the  former  district.  Therefore,  where  the  newly 
created  district  embraced  a  former  district,  the  levy  of  a  lump 
sum  for  the  new  improvement  on  the  lands  within  the  old 
district,  on  the  theory  of  apportioning  said  sum  In  the  same 
ratio  as  was  imposed  on  the  property  owners  for  the  original 
improvement,  was  a  nullity.  Section  1989-al2,  Code  Supple- 
ment, 1913. 

Appeal  from  Hamilton  District  Court. — H.  E.  Fry^  Judge. 

TuRSDAT^  April  3,  1917. 

Appeal  in  a  drainage  proceeding.  In  the  district  court, 
the  respective  plaintiffs  were  appellants  from  an  order  en- 
tered by  the  board  of  supervisors  in  a  drainage  proceeding. 
The  two  appeals  were  consolidated,  and  the  trial  court  sus- 
tained the  appeal  of  each  plaintiff.  From  such  order  of 
the  trial  court,  the  defendants  have  appealed. — Affirmed. 

J.  M.  Blake  and  D.  C.  Chase,  for  appellants. 

0.  J .  Henderson,  Wesley  Martin  and  R.  O.  Remlvy,  for 

appellees, 

Evans,  J. — The  board  of  supervisors  of 
1.  drainr  :   as8P»R-  Hamilton  Countv  established  Drainage  Dis- 

ment  of  bene-  "  ^ 

flts:  lump  sum    \^\q{  Number  153,  known  in  this  record  as 

the  Anftnson  District.  This  district  was 
contiguous  to  a  drainage  district  previously  organized, 
known  as  the  Bear  Creek  District  Number  124.  The  new 
district  was  so  organized  that  its  outlet  discharged  its 
water  toward  and  into  the  same  creek  which  took-  the  water 
of  the  Bear  Creek  district.  The  new  district  contemplated 
an  outlet  that  was  deeper  than  that  of  the  old  distrirt. 
There  is  much  confusion  in  the  record  of  the  board  of  su|)er- 
visors  as  to  whether  Section  1  of  the  Bear  Creek  district  wan 
included  as  a  part  of  District  153.  Some  portions  of  the 
record  indicate  its  inclusion,  and  other  portions  indicate 
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its  omission.    The  appellants  contend  that  it  was  appro- 
priately included  in  the  formation  of  the  new  district,  and 
we  shall  so  treat  it  for  the  purpose  of  this  appeal.    The  out- 
let of  the  Bear  Creek  district  is  described  as  consisting  of 
a  bulkhead  constructed  at  the  foot  of  the  tile  drain  upon 
the  land  of  Mortvedt,  and  discharging  into  an  open  ditch  ex- 
tending into  Long  Dick  Creek.    The  main  line  of  the  new 
district  consisted  of  drain  tile,  laid  at  a  greater  depth  than 
the  outlet  of  the  Bear  Creek  district.    It  crossed  the  line  of 
water  flow  from  the  Bear  Cre^  district  a  few  hundred  feet 
below  the  original  outlet  thereof.    The  outlet  of  the  Bear 
Creek  district  was  extended  so  as  to  connect  with  the  main 
line  of  the  new  district  and  thus  to  form  a  Y.    This  was  the 
sole  connection  of  mutual  intereat  between  the  lands  in  the 
Bear  Creek  district  and  the  lands  in  the  Anfinson  district. 
The  plaintiffs,  appellees,  are  landowners  in  the  Bear  Creek 
district.     It  is  contended  for  them  that  they  obtained  no 
benefit  whatever  from  the  change  made  in  the  outlet.    It  is 
further  urged  that  the  new  outlet  is  not  as  effective  as  .the 
old,  because  it  is  a  submerged  outlet,  and  the  submergence 
thereof  cau&>es  silt  and  mud  to  fill  the  outlet;  whereas  the 
former  outlet  in  the  bulkhead  was  a  free  outlet,  and  kept  it- 
self clean  from  deposits  of  silt.    This  question,  however,  is 
only  incidental  to  the  main  controversy. 

In  making  assessment  of  benefits,  the 

2.  Drains  :  assess-  board  of  supcrvisors,  upou  the  report  of  the 

fits :  ratio  of       Commissioners,  fixed  upon  a  lump  sum  of 

tKi'Ilt'fl  tS  *    WlieO 

not  controlling    f700  to  be  asscssed  against  the  Bear  Creek 

la    subsequent 

proceeaiugH.  district.  This  order  is  assailed  by  the  plain- 
tiffs, on  the  ground,  among  others,  that  the 
board  had  no  authority  to  assess  a  lump  sum  against  the 
district  as  a  whole.  On  the  face  of  it,  this  contention 
would  seem  to  be  indisputable.  It  is  said,  however,  for  the 
board  that  the  fixing  of  this  lump  sum  was  a  mere  step  in 
the  procedure  or  computation;  that,  pursuant  thereto,  it 
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was  the  intention  of  the  board  to  distribute  the  fund  and 
apportion  to  each  40-aere  tract  its  proportionate  share ;  tl^at 
the  appeal  of  the  plaintiffs  was  premature,  and  that  it  was 
taken  before  the  board  had  had  an  opportunity  to  finish  its 
proceedings  by  distributing  the  burden  of  f700  among  the 
landowners  in  proportion  to  the  benefits.  If  this  argument 
were  sustained  by  the  facts  in  the  record,  we  should  look 
upon  it  with  much  favor.  We  can  readily  see  that,  if  the 
commissioners  were  charged  with  the  duty  of  apportioning 
benefits  to  the  landowners  in  the  Bear  Creek  district,  it 
would  be  a  natural  and  reasonable  step  in  the  course  of 
their  estimates  to  fix  upon  the  proportionate  share  of  the 
cost  of  the  new  outlet  which  should  be  borne  by  the  re- 
sj)ective  districts.  Upon  this  record,  however,  the  commis- 
sioners did  not  purport  to  apportion  the  |700  burden  among 
the  landowners  of  the  Bear  Creek  district  It  appears  to 
have  been  taken  for  granted,  both  by  them  and  by  the 
board,  that,  the  sum  total  for  the  district  being  thus  deter- 
mined, it  must  necessarily  be  apportioned  among  the  land- 
owners of  that  district  in  the  same  ratio  as  was  adopted 
in  the  assessment  of  benefits  of  the  original  improvement 
therein.  If  this  were  necessarily  the  legal  ratio,  then  it 
would  be  an  idle  form  to  send  the  commissioners  out  over 
the  district  to  declare  such  ratio.  It  would  be  a  mere  ques- 
tion of  mathematics,  and  could  as  well  be  computed  in  the 
office  of  the  auditor  as  upon  the  fields  of  the  landowners. 
But  we  find  no  authority  under  the  statute  for  saying  that 
the  ratio  fixed  in  the  original  assessment  of  benefits  in  the 
Bear  Creek  district  would  be  necessarily  controlling  in  the 
assessment  of  benefits  for  the  Anfinson  district  as  including 
the  Bear  Creek  district.  If  the  commissioners  in  this  case 
had  followed  the  directions  of  the  statute,  and  had  fixed 
the  amount  of  benefit  accruing  to  each  landowner  in  the 
Bear  Creek  district  by  reason  of  the  deepening  and  extend- 
ing of  the  outlet,  they  might  have  found  that  the  benefits  of 
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such  extension  were  not  in  the  same  ratio,  as  among  the 
landowners^  as  the  original  benefits  which  accrued  in  the 
establishment  of  the  district.  The  facts  of  this  case  are 
quite  illustrative  of  the  possibilities  of  such  a  situation. 
About  five  sevenths  of  the  original  cost  of  the  improvement 
of  Section  1  of  the  Bear  Creek  district  was  assesse<l  against 
the  plaintiff  Braland.  His  lands,  however,  are  farthest  re- 
moved from  the  outlet.  The  original  outlet  was  located 
upon  the  land  of  Mortvedt.  This  land  was  low.  Mortvedt 
received  damages  for  the  location  of  such  outlet  upon  his 
land.  His.  benefits,  also,  were  regarded  as  com]>arativ^ly 
snmll  because  of  the  low  elevation  and  location  of  lus  laud. 
The  outlet  being  now  extended  and  deepened  by  tiie  new  en- 
terprise, the  commissioners  might  iiave  found  that  the  bene- 
fits of  such  extension  and  deepening  of  the  outlet  were  com- 
paratively greater  to  i\Iortvedt  than  they  were  to  Bralnnd. 
Indeed,  one  of  the  commissioners  testified  on  cross-examina- 
tion as  follows: 

"I  am  not  able  to  say  that  any  obstruction  at  the  outlet 
would  hurt  these  appellants  (plaintiffs).  I  didn't  take  into 
consideration  the  lands  of  the  appellants  (plaintiffs)  in  levy- 
ing this  assessment.  They  were  so  far  back  that  it  would 
be  an  adequate  outlet  anyway.  The  land  nearer  the  outlet 
would  receive  the  benefit  first.  It  is  quite  true  in  my  judg- 
ment that  there  .is  a  difference  in  the  l>enefit  between  those, 
lands  and  the  lands  at  the  other  end,  but  the  assessment  w0 
made  in  a  lump  sum  against  the  entire  district.  We  didn't 
undertake  to  classify  by  forties." 

The  landowners  were  entitled  to  have  thjs  cost  appor- 
tioned according  to  benefits.  This  could  only  he  done,  by. 
a  consideration  of  the  question  first  by  the  commissioners 
f^nd  then  by  the  board  of  supervisors  upon  the  report.  We 
find  nothing  in  the  statute  which  would  justify  a  departure 
in  such  a  case  from  the  general  method  of  assessing  bene- 
fits.   We  do  not  overlook  Section  1980  a21,  Code  Suppler 
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meutf  1913.  The  proceedings  involved  herein  were  not  had 
under  that  section.  Indeed,  under  the  undisputed  facts  in 
this  case,  no  question  of  repair  in  the  Bear  Creek  district 
was  involved.  There  is  no  claim  that  the  old  outlet  did  not 
work  efficiently.  It  is  not  claimed  that  there  was  any  occa- 
sion for  repair.  On  the  contrary,  this  part  of  the  Bear 
Creek  district  was  included  within  the  new  District  153. 
Though  it  was  done  somewhat  irregularly,  it  was  in  at- 
tempted compliance  with  the  statute  to  that  end.  What  the 
trial  court  held  was  that  there  was  no  power  in  the  board 
to  make  a  lump  assessment  against  Section  1  of  the  £(eaT 
Creek  district  as  a  whole,  and  that  its  action  in  that  respect 
was,  therefore,  invalid.  We  see  no  escape  from  this  con- 
clusion. The  judgment  of  the  district  court  is,  therefore^- 
Affirmed. 

Gaynor^  C.  J.,  Ladd  and  Salinger^  JJ.,  concur. 


Francis  Grimm^  Appellee,  v.  E.  I.  Sargent,  Appellant. 

JUDOMENT:      Correction — Statutes   Goveming.     A   transfei:   of   a 

1  cause  from  law  to  equity,  in  order  to  effectuate  certain  correc- 
tions In  a  pleaded  judgment.  Is  controlled  by  the  statutes  which 
deal  With  corrections  of  records  for  mistakes.  Sections  243, 
4091,  Code,  1897.  .         , 

JUDGMENT:     Oorrection— Proceedings  Allowable.     The  correction 

2  of  a  Judgment  which  has  been  pleaded  in  bar  by  defendant,  so 
that  it  will  not  constitute  an  adjudication  against  plaintiff,  may 
be  effected  by  a  direct  transfer,  on  motion,  to  equity,  and  a 
hearing  therein. 

XODGMENT:      Oorrection— When   Kotlce  Kot  Necessary.     Formal 

3  notice  of  a  proceeding  to  correct  a  Judgment  becomes  quite 
immaterial  when  the  adverse  party  is  In  court  when  the  pro- 
ceedings are  instituted,  and  thereafter  participates  In  such 
proceeding  without  objection  on  the  ground  of  want  of  formal 
notice. 

JTJODGMEKT:    Oonformity  to  Pleadings— Voluntary  Issues.  Litigants 

4  who  voluntarily  try  issues  outside  the  pleadings  are  bound  by 
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the  result  thereof;  a  fortiori  when  there  are  iuues  within  the 
pleadings,  though  clumsily  and  inartiflcially  drawn. 

JUDOBOfNT:    Jurisdiction— -Trial  in  Equity  Instead  of  Law— BfFeet. 

5  A  trial  and  determination  in  equity  while  an  adequate  remedy 
exists  at  law  is  not  a  nullity.    It  is  error  only. 

JTTDOBflBKT:    Oorrection— Tl^oimded  Belief  of  Judge  and  Attorney. 

6  The  belief  at  the  court  and  of  the  attorney  for  plaintiff  that  no 
notice  of  suit  had  been  served  on  defendant,  furnishes  no  basis 
for  the  correction  of  a  judgment  entered  in  defendant's  favor, 
when  the  record  shows  that  defendant  responded  to  the  plead- 
ings filed  against  him,  moved  for  a  directed  verdict  at  the  close 
of  the  evidence,  and  otherwise  participated  in  the  trial. 

JUDGMENT:     Oondusiyeness — Jtidgment  in  Favor  of  Partnership 

7  and  Individual  Members  Thereof.  Where  a  partnership  and  its 
members,  as  such,  and  individually,  are  impleaded,  and  there 
is  Judgment  for  each  and  all,  each  may  use  that  Judgment  as  a 
bar,  freed  from  all  inquiry  as  to  the  particular  ground  upon 
which  the  judgment  proceeded  for  some  or  all  of  his  co-de- 
fendants. 

Appeal  from  Polk  District  Court, — W.  H.  McHbnry,  Judge. 

Tuesday,  April  3,  1917. 

A  JUDGMENT  relied  upon  as  being  an. adjudication  was 
BO  corrected  in  chancery  as  that  it  was  no  longer  available  to 
defendant  as  an  adjudication.  From  this  correction,  de- 
fendant appeals. — Reversed  and  Dismissed, 

E.  P.  Hudson  and  Eskil  Carlson,  for  appellant. 
Parsons  d  Mills  and  McLaughlin  d  Shankland,  for  ap- 
pellee. 

Salinger^  J. — I.    Defendant  pleaded  a 

1.  JrD^MBjrr:         judgment  in  Case  Number  23771,  Polk  Dis- 

utes  governing,    trict   Court,   as   an   adjudication.     He  did 

this  in  Case  Number  24724,  the  instant  case. 
In  a  reply,  plaintiff  presented  matters  which  he  claimed 
made  the  earlier  judgment  ineffective  as  to  him.    An  at- 
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tack  upon  this  reply  was  overruled,  but  that  ruling  is  not 
complained  of  on  this  appeal.  After  some  evidence  had 
been  taken  in  the  instant  case,  the  trial  Judge  seems  to  have 
concluded  that,  unless  corrected  in  certain  particulars,  the 
judgment  pleaded  by  defendant  would  operate  as  an  adju- 
dication in  the  case  then  on  trial.  He  suggested  a  transfer 
to  equity  in  order  to  effectuate  these  corrections.  Upon  thin 
suggestion,  plaintiff  then  and  there  filed  a  motion  asking 
such  transfer.  Defendant's  objections  were  overruled,  the 
cause  transferred,  and  thereafter,  the  court  decreed  that  the 
earlier  judgment  should  be  corrected. 

One  ultimate  complaint  is  that  this  correction  is  a  nul- 
lity because  an  act  beyond  jurisdiction.  In  support  of  this 
contention,  much  is  presented  which,  addressed  to  such  com- 
plaint, is  irrelevant: 

a.  Many  citations  set  forth  the  general  principles  of 
the  law  of  former  adjudication.  It  is  conceded  that,  with- 
out the  correction,  the  judgment  is  a  bar,  and  as  corrected, 
it  does  not  work  an  adjudication.  The  sole  question  is, 
therefore,  whether  the  court  erred  in  making  the  correc- 
tion. It  is  manifest  that  upon  such  question  the  general 
principles  of  res  adjudicata  require  no  consideration. 

b.  There  is  no  occasion  for  the  citations. which  assert 
that  there  is  a  presumption  that  a  judgment  is  on  the  mer- 
its rather  than  in  abatement.  This,  too,  is  immaterial,  be- 
cause whatever  judgment  defendant  had  was  undeniably  on 
the  merits. 

Reaching  now  what  is  relevantly  addressed  to  the  claim 
that  the  trial  court  acted  without  jurisdiction,  we  find  the 
following  claims  and  arguments,  pro  and  con : 

a.     Appellant  says  the  application  was 
2.  Judgment:         made    too    late,   because   some    11    roontJis 

correct  ton  :   pro-  .      ' 

Sbie!"*"  *"**'''    lapsed  between  it  and  the  entry  of  the  judg- 

'  ment  which  it  sought  to  correct.     He  cites 

cas^s  which  may  be  conceded  to  hold  that,  if  this  were  an 
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attempt  to  proceed  under  the  statutes  for  vacating  and 
modifying  jadgments,  the  application  comes  too  late.  On 
the  other  band,  appellee  relies  on  certain  of  our  decisions, 
«iich  as  Lambert  v.  Bice,  143  Iowa  70.  This  case,  and  many 
more  we  have  examined,  do  have  general  language  that  time 
limitations  made  by  statute  are  inapplicable.  This  lan- 
guage must  be  limited  to  what  these  cases  deal  with,  namely, 
nunc  pro  tunc  entries.  No  such  entry  is  involved  in  this 
case.  On  the  other  hand,  neither  is  tlie  statute  law  on  the 
vacation  and  modification  of  judgments;  for,  on  the  au- 
thority of  McConnell  v,  Avey,  117  Iowa  282,  at  285,  the  pro- 
ceeding at  bar  does  not  come  within  that  statute  law,  but 
is  controlled  by  statutes  which  deal  with  the  correction  of 
records  for  mistake. 

It  may  be  added,  too,  that  it  does  not  appear  when, 
if  at  all,  the  record  of  the  judgment  that  was  corrected  was 
signed.  The  related  point,  that  the  correction  is  a  nullity 
because  a  judgment  can  be  changed  only  by  a  direct  pro- 
ceeding, by  appeal,  "or  some  other  method  known  to  the 
law,"  is  not  well  taken,  because  the  proceeding  to  correct 
was  a  direct  proceeding,  was  a  method  known  to  the  law, 
and  because  appeal  is  not  the  sole  method  of  making  cor- 
rections in  judgments. 

b.    The  abstract  proposition  that  notice 
I.  Judgment:         jg  essential  to  a  valid  correction  of  a  record 

correction :  wben 

notice  not  neces-  jg^   ^f  course,   undeniable.     But  neither   it 

nor  Onen  v.  Smith,  155  Iowa  468,  help  ap- 
pellant. Defendant  and  his  counsel  were  in  court  when  the 
transfer  was  ordered,  took  part  in  the  resulting  hearing, 
and  made  no  objection  on  the  score  of  want  of  notice.  See 
Chkafjo,  /.  d  7).  7?.  Co.  v.  Estes,  71  Iowa  603;  McConnell 
r.  Avcy.  117  Iowa,  at  28.^),  and  also  Hurley  v.  Dubuque  Q.  L. 
d  C.  Co.,  8  Iowa  274. 


Vol.   179  la. 


754  Grimm  v.  Sargent.  [179  Iowa 

c.  In  a  way,  the  point  ifi  made  that  a 
4.  judombnt:         judgment  bevond  the  issues  is  void  for  want 

conformity  to        "^       '^ 

Snta^ry  ISsum!'     ^^  jurisdiction.     There  may  be  authoritv  for 

the  proposition  abstractly  stated  (see  Judge 
•V.  Powers,  156  Iowa  251 ;  Reynolds  v.  Stockton,  11  Sup.  Ct. 
Rep.  773,  at  776) ;  but  this  rule  has  no  application  where  the 
parties  voluntarily  try  an  issue  not  tendered  in  the  plead- 
ings. Moreover,  this  case  does  not  present  a  total  want 
of  issue  tendered.  The  issue  of  correction  was  formed  by 
a  motion  and  a  resistance  thereto.  True,  that  motion  was 
very  fragmentary  and  inartificial  in  form,  but  appellant 
made  no  objection  on  that  score.  In  no  view  was.  there 
judgment  beyond  issue. 

d.  Appellant  cites  cases  for  the  prop- 
■  jurfsdictton :        osition  that  equity  will  not  correct  where 

instead  ^  law :    a   Correction   sought   might   have   been  ob 

effect  ^'  ^ 

tained  by  pursuing  a  remedy  which  the  law 
affords.  That  is  so.  But  giving  relief  in  equity  when 
there  is  an  adequate  remedy  at  law  is  not,  in  strictness, 
to  act  without  jurisdiction,  but  is  error,  merely.  While 
it  has  l)een  said  loosely  that  equity  has  no  jurisdiction 
where  law  affords  an  adequate  remedy,  it  is  not  true  that 
the  acts  of  the  chancellor  are  a  nullity  because  he  grants 
what  the  law  might  do. 

e.  Finally,  it  is  said  the  correction  is  a  nullity  be- 
cause  it  was  not  sought  in  the  very  case  in  which  the  judg- 
ment corrected  was  entered,  and  because  it  was  made  with- 
out any  petition,  application  "or  proceeding  therefor."  We 
have  already  seen  that  there  was  an  application  or  pro- 
ceeding to  obtain  correction.  We  think  these  objections, 
too,  do  not  go  to  jurisdiction,  but  assert  what  is,  at  most, 
error. 

On  the  whole,  we  are  persuaded  that,  in  the  circum- 
stances at  bar,  the  court  had  jurisdiction.    • 

II.    The  record  rather  indicates  that  all  the  testimony 


April  1917]  Obtmm  v.  Sabqbnt.  755 

was  taken  before  there  was  a  transfer  to  equity.,  But  we 
treat  it  as  adduced  on  the  chancery  hearing,  because  both 
sides  so  deal  with  it.  Though  the  court  below  had  juris- 
diction,, tl^e  issues  below  and  here  are  such 
6.  juoGUENT:  as  that  we  must  next  inquire  whether, 
founded  belief     though  having  power  to  act,  it  acted  rightly. 

of  judge  and 

attorney.  In  concrete  form,  the  question  is  whether  the 

evidence  sustains  the  decree.  The  action  of 
the  court  was  invoked  by  motion.  Leaving  out  of  consid- 
eration whether  .that .  motion  presented  more  than  one 
ground,  it  certainly  did  present  as  one  that  the  judgment 
should  be  corrected  because  the  trial  judge  and  the  attor- 
neys for  plaintiff  mistakenly  believed  that  E.  I.  Sargent, 
the  defendant  in  the  present  case,  had  not  been  served  with 
original  notice  in  the  earlier  case.  This  presents  two  ques- 
tions: (1)  Is  the  allegatioq  proven?  (2)  If  proven,  does  it 
justify  the  correction  made? 

The  judge  who  triedl  the  earlier  case  testifies  that  he 
gave  judgment  because  of  such  mistaken  belief.  The  record 
demonstrates  that,  though  he  believes  this  to  be  true,  he  is 
mistaken.  He  directed  -»  verdict  on  the  merits,  and  there- 
by  held,  as  matter  of  law,  that  there  was  no  evidence  that 
the  present  defendant  was  gyilty  of  the  negligence  declared 
on.  Had.  bp  believed  at  that  time  that  defendant  was  not  in 
court  for  want  of  notice,  the  judge  would  not  have  thus 
acted.  It  is  inconceivable  that,  believing  a  party  was  not 
in  court,  a  judge  should  give  a  judgment  either  that  such 
party  is. or  is  not  liable  on  the  merits. 

'  Again,  pleadings  were  filed  making  the  present  defend- 
ant, Sargent,  defendant  in  the  earlier  case.  He  responded 
to  those  pleadings;  he. moved  for  a  directed  verdict.  There 
is  no  claim  that  the  court  believed  he  was  not  appearing, 
and  thus  pleading  and  moving.  Now,  if  the  court  knew 
that  Sargent  was  invoking  action  on  part  of  the  court,  how 
can  we  find  that  it  was  controlled  by  failure  to  serve  Sar- 
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gent  with  notice? — a  fact  which  Ig  absolutely  immaterial, 
since  Sargent  made  appearance.  How  can  a  mistaken  be- 
lief that  notice  was  not  served  have  influenced  anv  action 
on  part  of  a  judge  who  must  have  known  that  the  defend- 
ant had  made  appearance?  We  are  constrained  to  bold 
that  the  alleged  mistaken  belief  in  the  earlier  case  justi- 
fied no  correction  of  the  judgment. 

Rome  things  in  the  record  indicate  that 

^*  condus^ivpnoRs :    ^^^^  dccrcc  appealed  from  rests,  in  part  at 

favo?^  part-     least,  upou  the  theory  that  the  judgment 

nersblp  and  lo- 

dividuai  mem-      mterposcd  adjudicated  no  more  than  that 

bers  thereof. 

the  partnership  of  E.  T.  f^argent  &  Rons  was 
not  liable.  It  is  highly  questionable  whether  the  motion  to 
transfer  makes  any  claim  on  this  account;  but,  as  the 
question  was  voluntarily  litigated,  we  shall  determine  it. 
It  is  very  doubtful,  too,  whether  a  judgment  which  gave 
to  a  finding  that  said  partnership  was  not  liable,  the  effect 
of  releasing  E.  I.  Sargent  from  all  liability,  is,  if  error,  one 
which  can  be  cured  bv  motion  to  correct  for  mistake.  It, 
at  most,  presents  the  case  of  a  judgment  which  is  errone- 
ous because  the  court  has  mistaken  the  law.  Appeal  is  the 
remedy  for  such  mistakes  as  that.  See  Know  v.  Moser,  72 
Iowa  1B4;  Perry  v.  Kaapar,  113  Iowa  268. 

The  trial  court  in  the  instant  case  finds  that,  in  the 
earlier  trial,  it  developed  that  said  partnership  was  liable 
for  no  negligence  charged.  This  record  discloses  noth- 
ing to  sustain  such  finding.  But,  waiving  all  else,  E.  I.  Sar- 
gent was  served  with  notice  in  his  individual  capacity,  and 
he  made  appearance  as  an  individual.  He  either  was  or 
was  not  a  member  of  the  partnership  which  was  impleaded 
with  him.  If  he  was  a  member,  it  might  be  claimed  that  a 
judgment  in  favor  of  the  partnership  released  him,  though 
he,  himself,  had  not  appeared.  See  Section  3468,  Code, 
1897,  and  Meirkord  i\  Helming,  139  Iowa  437;  Risaer  r.  Mar- 
tin, 86  Iowa  392.    We  need  not  pass  upon  this  phase.     It 
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suffices  to  say  that,  if  a  partnership,  its  members  as  such 
and  as  individuals,  be  charged  with  negligence,  and  there  is 
judgment  for  all  the  defendants,  the  individual  in  court  has 
a  judgment  none  the  less  because  his  partnership  also  has 
judgment.  If  he  was  not  a  partner,  it  is  self-evident  that  a 
judgment  in  his  favor  is  for  him  as  an  individual,  and  that 
its  availabilit}'  to  him  is  not  affected  because  a  partnersliip 
of  which  he  is  not  a  member  also  has  judgment  Reduced  to 
its  lowest  terms,  the  situation  is  that,  in  the  first  trial,  all 
the  parlies  made  ap[)earance,  verdict  was  directed  on  the 
motion  of  all  in  favor  of  all,  and  judgment  entered  in  favor 
of  all.  This  includes  each.  Where  an  alleged  partnership, 
its  members  as  such  and  as  individuals,  are  impleade^l,  and 
there  is  judgment  for  each  and  all,  each  ma.v  use  that  judg- 
ment as  a  bar,  freed  from  inquir}-  as  to  what  grounds  the 
judgment  for  some  or  all  of  his  co-defendants  proceeded 
npon.  And  the  individual  who  obtains  such  judgment  may 
not  be  made  to  respond  again  by  the  simple  device  of  mak- 
ing him  the  sole  defendant  in  the  second  trial. 

The  decree  appealed  from  makes  corrections  which  de- 
stroy the  earlier  judgment  as  a  defense  for  E.  I.  Sargent. 
We  think  nothing  warrants  this  action. 

The  plaintiff  has  transferred  the  law  action  to  chan- 
cery. As  to  him  at  least,  we  must  treat  this  appeal  as  one 
in  a  suit  in  equity.  It  is  accordingly  ordered  that  the  ac- 
tion of  the  trial  court  is  reversed,  Tind  the  district  court  is 
hereby  directed  to  dismiss  the  suit  of  the  plaintiff  at  his 
cost. — Reversed. 

Gaynor,  C.  J.,  Ladd  and  Evans,,  JJ.,  concur. 


E.  M.  Pert,  Appellant,  v.  Lee  Fleming,  Appellee. 

JUSTIOBS  OF  THE  PEACB:     Appeal — Transcript,  Verdict  as  Part 

1    of — Construction.     The  verdict  of  the  jury  in  justice  court,  lu 

the  absence  of  any  docket  entries  thereon  by  the  Justice,  may 
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be  resorted  to,  on  appeal,  to  determine  whether  the  defendant 
on  the  trial  before  the  justice  had  actually  filed  a  counterclaim. 

JU8TI0BS  OF  THE  PEACE:  Appeal — Kon-effect  of  Errors  Before 
2  Justice.  On  appeal  from  a  Judgment  of  a  justice  of  the  peace,  it 
is  quite  immaterial  (a)  whether  the  parties,  on  the  trial  before 
the  justice,  acquiesced  in  oral  pleadings  when  they  should  have 
been  in  writing  and  verified,  or  (b)  whether  the  justice 
erroneously  permitted  oral  pleadings  when  they  should  have 
been  in  writing  and  verified. 

JUSTICES  OF  THE  PEACE:     Appeal— Errors  or  OmissioDB  in  Docket 

S    Entries — Correction.     On  appeal  from  a  judgment  of  a  justice 

of  the  peace,  errors  or  omissions  in  the  docket  entries  of  the 

justice  may  be  corrected  or  supplied  by  the  district  court.  Sec 

4557,  Code,  1897. 

JUSTICES  OF  THE  PEACE:  Appeal — Transcript — Omission  in 
4  Docket  Entries — ^Affidavits — Competency.  On  appeal  from  a 
judgment  of  a  justice  of  the  peace,  afiidavits  are  competent  to 
show  an  omission  in  the  docket  entries  of  the  justice.  So  held 
where  the  docket  entries  failed  to  show  the  filing  of  a  counter- 
claim by  defendant. 

Appeal    from    Shenandoah    Superior    Court. — Qboroe    H. 

Castle^  Judge. 

Tuesday,  April  3,  1917. 

Appeal  from  an  order  of  the  Superior  Court  of  Shen- 
andoah overruling  a  motion  to  strike  a  counterclaim. — Af- 
firmed. 

Earl  R.  Ferguson^  €.  R.  Barnes  and  Paul  Ferguson, 
for  appellant. 

No  appearance  for  ap|)ellee. 

Evans,  J. — This   case  originated   in   a 

1.    JUSTICES  OF  THE  ** 

XritnBCT\px^''^ '  J"^^^**^  court.  From  a  judgment  for  the 
of'^^^eonMrS*"'  defendant  in  the  justice  court,  the  plain- 
"°°'  tiff  appealed  to  the  superior  court.    In  such 

court,  the  defendant  filed  a  written  answer    and    counter- 
claim.   The  plaintiff  filed  a  motion  to  strike  the  counter- 
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claim,  on  the  ground  that  it  was  a  new  demand  and  that 
its  filing  at  such  time  was  in  violation  of  Section  4563, 
Code,  1897,  which  provides : 

"No  new  demand  or  counterclaim  can  be  made  upon 
the  appeal,  unless  by  mutual  consent." 

The  defendant  resisted  the  motion,  on  the  general 
ground  that  the  counterclaim  was  not  a  new  demand,  but 
that  the  defendant  had  made  orally  the  same  counterclaim 
in  the  justice  court,  and  that  the  trial  in  the  justice  court 
had  been  had  upon  such  counterclaim.  The  docket  of  the 
justice  court,  as  shown  by  the  transcript,  omitted  all  refer- 
ence to  any  answer  or  counterclaim  on  the  part  of  the  de- 
fendant. Neither  did  it  show  default  on  the  part  of  the 
defendant.  It  did  show  that  the  defendant  appeared  at 
the  trial  and  defended,  and  that  a  jury  trial  was  had  which 
resulted  in  a  verdict  for  the  defendant.  Such  verdict  was 
in  the  following  terms: 

"We,  the  jury,  find  that  the  counterclaim  of  the  de- 
fendant balances  the  claim  of  the  plaintiff,  and  we  there- 
fore place  the  costs  ecjually  upon  each." 

From  the  re<ord  of  the  justice  court,  it  also  appeared 
that  the  plaintiff  filed  in  such  court  his  written  verified  pe- 
tition. This  fact  made  it  incumbent  upon  the  defendant 
also  to  plead  in  writing  and  to  verify  his  pleadings,  as  re- 
quired by  Sections  4491)  and  .'5580,  Code,  1897. 

In  support  of  his  motion,  the  phiintiff  relied  upon  the 
transcript  of  the  justice  on  file  in  the  case.  In  resistance  to 
the  motion,  the  defendant  filed  certain  affidavits,  showing, 
in  substance,  that  the  counterclaim  now  pre.sented  was  made 
in  the  justice  court  orally,  and  that  the  same  was  there  tried 
without  objection  of  any  kind.  The  plaintiff  objected  to  a 
consideration  of  such  affidavits,  and  urged  in  argument  that 
they  should  not  be  considered  in  aid  of  the  record  in  any 
way.  The  trial  court  overruled  the  plaintiff's  motion  to 
strike,  and  granted   the  plaintiff  certificate  of  appeal   to 
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this  court.  No  further  proceedings  appear  to  have  been 
had,  and  the  appeal  is  solely  from  the  order  overruling 
plaintiff's  motion  to  strike.  It  will  be  readily  seen  that  the 
question  presented  is  interesting,  and  not  free  from  diffi- 
culty. We  should  have  been  glad  to  have  had  an  argument 
for  the  appellee.  Counsel  for  appellant,  however,  have  ar- 
gued the  case  exhaustively,  and,  with  commendable  candor, 
have  included  in  their  brief  references  to  all  provisions  of 
the  Code  and  to  our  previous  decisions  pro  and  con  pertain- 
ing to  the  question  involved.  The  argument  for  apjiellant 
has  been  concentrated  largely  upon  the  proposition  that  the 
affidavits  filed  by  the  defendant  in  resistance  to  plaintiff *8 
motion  were  wholly  incompetent  to  impeach  or  qualify  the 
record  or  return  of  the  justice  of  the  peace.  Before  tak- 
ing up  such  question,  other  questions  preliminary  thereto 
and  quite  decisive  thereof  must  first  be  considered: 

(1)  Does  the  transcript  of  the  justice  show  that  a 
counterclaim  was  made  and  litigated  in  the  trial  below? 

(2)  Does  such  transcript  show  what  such  counter 
claim  was,  if  any? 

(3)  Was  it  competent  for  the  appellate  court  by  any 
evidence  to  find  that  there  was  an  omission  in  the  docket 
entries  of  the  justice  and  to  supply  the  same? 

(4)  Was  it  competent  for  the  defendant  to  file  and 
for  the  court  to  consider  the  affidavits  in  question,  in  re- 
sistance to  plaintiff's  motion  to  strike? 

Taking  up  the  first  question  here  propounded,  it  is 
manifest  that  the  record  of  the  justice  did  not  show  that 
any  written  or  verified  counterclaim  had  been  filed.  Was 
there  an  oral  countcrchiim?  The  docket  entries  of  the  jus- 
tice show  the  appearance  of  the  defendant  and  his  demand 
for  a  jury  and  his  prosenro  at  Ihe  trial.  They  wholly  omit 
Inference  to  the  nature  of  his  defense  or  counterclaim,  if 
any.  The  verdict  of  the  jury,  whi<li  was  included  in  the 
transcript,  discloses  that  their  finding  was  based  upon  a 
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t^uccessful  cuiinterclaiin.  In  view  of  the  fact  tluU  the  court 
is  not  a  coiipt  of  record,  aud  that  proceedings  before  it  are 
informal^  and  that  the  justice  is  not  deemed  to  be  learned 
in  the  law,  great  liberality  must  be  extended  in  the  oonsid 
eration  of  its  records.  In  obedience  to  this  rule,  we  think  it 
must  be  said  that  the  form  of  the  verdict  was  sufficient  to 
show  pnma  facie  that  a  counterclaim  was  litigated  by  the 
parties  in  the  justice  court.    The  statutory  requirement  that 

the  counterclaim  should  have  been  verified, 
iScef  appeaf:"  ^nd  in  Writing,  could  have  been  waived  by 
erropK ^before       the  plaintiff,  and  the  oral  pleading   could 

justice. 

have  been  acquiesced  in.  If  it  was  not 
waived  and  not  acquiesced  in,  but  was  erroneously  per- 
mitted by  the  justice  over  objections,  such  action  of  the 
justice  would  be  a  mere  error  in  the  trial  of  the  case.  Such 
error  could  not  affect  a  retrial  de  novo  on  appeal  in  the  ap- 
pellate court.  If  the  case  were  in  the  appellate  court  on 
a  mere  writ  of  error,  a  different  question  would  be  pre- 
sented here.  It  must  be  held,  therefore,  that  it  does  suffi- 
ciently appear  from  the  transcript  of  the  justice  that  a 
counterclaim  was  made  in  the  justice  court. 

Taking  up  the  second  question,  it  must 
3.  jcsTicBs  OF  THB  bc  Said  also  that  the  transcript  of  the  jus- 

Pkace  :  appeal :  *■  * 

errors  or  omis-  tice  does  uot  fumish  an  identification  of  the 

Fionn  in  aocket 

uon!^"  ^^^^'    counterclaim   thus   made.     This   failure   of 

identification  is  the  result  of  omission  of  ap- 
propriate docket  entries.  Was  it  competent  for  the  appel- 
late court  to  supply  such  omission  by  any  evidence  other 
than  the  return  or  amended  return  of  the  justice?  Sec- 
tion 4557,  Code,  1897,  provides : 

"Where  an  omission  or  mistake  has  been  made  by  the 
justice  in  his  docket  entries,  and  that  fact  is  made  unques- 
tionable, the  court  to  which  the  appeal  is  taken  may  cor- 
rect the  mistake  or  supply  the  omission,  or  direct  the  jus- 
tice to  do  so/' 
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Under  the  foregoing  statute,  it  was  clearly  compe- 
tent for  the  court,  by  some  appropriate  method,  to  supply 
the  omission  if  the  fact  of  omission  ''is  made  unquestion- 
able." In  Brown  v,  Beesett,  13  Iowa  185,  it  was  expressly 
held,  under  a  similar  statute,  that  fhe  appellate  court  could 
hear  testimony  on  such  question. 

In  the  record  before  us,  it  is  doubtful 

4.  jrsTicER  ov  THE  wlietlicr  tlic  a[>pelhUe  court  ever  got  so  far 

trnn«crip?f "'^^^^^  ■  «»  to  uuike  a  finding  supplying  the  alleged 

docket^ entries:    omissiou  in  the  rccord  of  the  justice.    The 

afndavtts  :  com- 
petency, only  issue  passed  on  by  the  court  was  made 

for  and  against  a  motion  to  strike  the  coun- 
terclaim. The  plaintitf  filed  the  motion,  and  in  support 
thereof  relied  on  the  transcript  of  the  justice.  In  resist- 
ance thereto,  the  defendant  filed  affidavits  which,  if  true, 
showed,  in  the  light  of  the  transcript,  an  omission  in  the 
docket  entries  of  the  justice.  Was  it  competent  for  the  de- 
fendant to  file,  and  for  the  court  to  consider,  such  affi- 
davits in  resistance  to  plaintiff's  motion  to  strike?  Sec- 
tion 3833,  (^ode,  1897,  ])rovides  as  follows: 

"Testimony  to  sustain  or  resist  a  motion  may  be  in  the 
form  of  affidavits,  or  in  such  other  form  as  the  parties  may 
agree  on  or  the  court  or  judge  direct.  If  by  affidavit,  the 
person  making  the  same  may  be  required  by  the  court  or 
judge  to  appear  and  submit  to  a  cross-examination." 

For  some  purposes  at  least,  therefore,  the  affidavits  in 
question  were  i>ermissible  by  the  expi^ss  provisions  of  this 
statute.  They  were  at  least  effective  for  the  purpose  of 
preventing  a  summary  disposition  of  the  counterclaim  bj 
motion.  The  matters  stated  therein  were  undenied.  Be- 
fore ruling,  the  court  asked  counsel  for  the  plaintiff,  one 
of  whom  had  personal  knowledge  of  what  had  occurred  in 
the  justice  court,  whether  he  would  make  a  professional 
statement  denying  the  correctness  of  the  affidavits,  and  he 
declined  to  do  so.     We  do  not  overlook  the  fact  that  the 
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plaintiff  has  construed  the  record  in  the  superior  court  to 
the  effect  that  the  trial  court  corrected  the  record  of  the 
jtiBtice  and  supplied  the  omission  in  the  docket  entries  upon 
(he  alleged  facts  appearing  in  such  affidavits.  We  have 
already  indicated  our  view  of  the  real  state  of  the  record  in 
that  respect.  Inasmuch,  however,  as  the  appellant  has  ar- 
gued the  case  upon  the  other  theorv,  we  are  disposed  to 
Btrain  a  point  to  meet  the  question  thus  presented,  in  the 
interest  of  shortening  the  litigation.  We  think  that  the 
affidavits  were  clearly  admissible  under  Section  3833,  Code, 
1897,  herein  quoted.  Upon  the  whole  record,  we  think 
also  that  the  showing  of  the  affidavits,  in  the  light  of  ais 
express  refusal  by  plaintiff  to  deny  the  same,  was  a  suffi- 
cient and  unquestionable  showing  that  there  was  an  omis- 
sion in  the  docket  entries  of  the  justice  as  to  the  identifi- 
cation of  the  counterclaim  made  in  the  justice  court,  and 
that  the  counterclaim  filed  in  writing  in  the  superior  court 
was  the  same  counterclaim  as  was  made  orally  and  litigated 
in  the  justice  court. 

The  cases  cited  and  relied  upon  by  the  appellant 
{FIchaefer  t\  Whitman  &  Son,  146  Iowa  64;  Herald  Printing 
Co.  V.  Walsh,  127  Iowa  501)  do  not  reach  the  question.  In 
each  of  those  cases,  the  appellant  from  the  justice  court 
sued  out  a  writ  of  error,  and  the  question  to  be  determined 
in  the  district  court  was  presented  by  the  writ  of  error 
upon  the  return  of  the  justice.  It  was  held  in  each  case  that 
the  return  of  the  justice  could  not  be  impeached  by  affida- 
vits nor  by  any  other  testimony,  and  that  the  only  remedy 
for  a  mistake  in  the  return  for  the  purpose  of  a  writ  of  error 
is  an  amended  return  by  the  justice. 

On  a  writ  of  error,  the  very  question  to  be  tried  in  the 
district  court  is  whether  the  justice  committed  an  error 
upon  the  trial  in  his  court.  Such  alleged  error  must  bo 
based  upon  the  record  in  his  court. 

On  a  direct  appeal  from  a  justice  court,  the  question 
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of  error  occurring  at  the  trial  in  the  justice  court  becomes 
immaterial.  On  such  appeal,  the  rule  of  conclusiyeness  of 
the  return  of  the  justice  is  not  necessarily  applicable^  but 
is  qualified  by  the  provision  of  Section  4557,  Code,  1897, 
herein  quoted.  The  order  of  the  superior  court  must,  there- 
fore, be — .  1  ffirm  ed. 

Gaynor^  C.  J.,  Ladd  and  Salinger^  JJ.,  concur. 


G.  W.  Sax  et  al.,  Appellants,  v.  Mary  J.  McCormick  et  al., 

Appellees. 

MECHANICS*  LIEN:    Extent  of  Lien — Existing  Equities — ^PoxchaMr 

1  at  Foreclosure.  A  mechanics'  lien  and  the  title  acquired  under 
foreclosure  thereof  are  subject  to  the  equities  relating  to 
boundary  lines  existing  between  the  lien  debtor  and  an  adjoin- 
ing landowner. 

MECHANICS'  LIEN:    Foreclosiure^Notice  of  Outstanding  Equitiee. 

2  A  purchaser  under  the  foreclosure  of  a  mechanics'  lien  ii 
charged  with  notice  of  the  territorial  limitations  of  the  defend- 
ant In  foreclosure: 

(a)  By  reason  of  the  fact  that  the  lands  of  the  defendant 
in  foreclosure  are  fenced  on  all  sides; 

(b)  By  the  fact  that  an  adjoining  landowner  is  in  poBset- 
sion  of  the  land  up  to  said  fences;  and 

(c)  By  the  fact  that  the  defendant  in  foreclosure  exerciwd 
no  acts  of  ownership  over  the  land  outside  said  fences. 

Appeal  from  Davis  District  Court. — C.  W.  VeemilioK; 

Judga 

Tuksday,  April  3,  1917. 

This  case  involves  a  controversy  over  a  line  fence. 
Opinion  states  the  facts.  Decree  for  the  defendants  in  th« 
court  below.     Plaintitfs  appeal. — Affirmed, 

Payne  k  Good-stm,  for  apiiellants. 

T.  P.  BencCy  for  appelleeB. 
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Gaynob,  C.  J. — This  action  involves  a 
1.  MicHAKica'        controversy  over  a    fence   erected    by    tlie 

LiE3i :  extent  or  * 

wiiie?:'*^?.     ptai^tiffs  on  a  line  claimed  by  them  to  be 
cui^.**  '^"'    *^  dividing  line  between  their  property  and 

the  property  owned  by  the  defendants  on  the 
south.  It  appears  that  this  fence  was  erected  by  the  plain- 
tiffs after  they  acquired  ownership  under  a  sheriff's  deed 
dated  October  9,  1909.  The  plaintiffs  claim  that,  at  the 
time  of  the  erection  of  the  fence,  the  line  of  the  fence  was 
the  true  south  boundary  line  of  the  land  purchased  by  them. 
It  appears  that  the  defendants  owned  and  occupied  the  land 
south  of  the  line  in  controversy.  It  appears  that  the  de- 
fendants  also  at  one  time  owned  the  land  now  claimed  by 
the  plaintiffs,  and,  on  the  23d  day  of  November,  1903, 
caused  the  same  to  be  platted  as  follows:  '^Subdivision  of 
irregular  survey  of  Lot  2  in  Northeast  Southeast  34 — 69 — 
U. 

mit  ft        m  K    


kf 


a 


/     165  ft 

a 

? 

' 

LolB 

. 

Cacnt 

• 

86.6  R 

"The  above  is  a  plat  of  lots  surveyed  November  21, 
1903,  in  Lot  3,  platted  in  the  NE14  SE14  Sec.  34—09—14, 
Weat  P.  M.,  for  Mrs.  McCormick,  Lot  A  commencing  at 
southwest  corner  of  Lot  2,  east  135  feet,  south  75  feet,  west 
165  feet,  thence  in  a  northeasterly  direction  along  middle  of 
the  road,  as  now  located,  to  place  of  beginning.  Lot  B  com- 
mences at  Kouthwest  corner  of  Lot  A,  thence  south  22.8  rods, 
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east  36.5  rods,  north  27.35  rods  to  south  line  of  Lot  2,  west 
26.5  rods  to  northeast  corner  of  Lot  A,  south  75  feet,  west 
165  feet  to  place  of  beginning." 

After  this  plat  was  recorded,  the  McCormicks,  defend- 
ants, made  a  deed  of  conveyance  to  A.  J.  and  Elmer  Clark, 
as  follows:  Lot  B  of  the  subdivision  of  Lot  3  in  the  ir- 
regular survey  of  the  NWi/4  SB14,  Section  24,  Township  69, 
Range  14  West. 

It  appears  that  thereafter  the  Clarks  purchased  lumber 
f^m  the  plaintiffs  on  credit  for  the  erection  of  a  building 
on  said  lot.  This  lumber  was  not  paid  for,  and  the  plain- 
tiffs filed  a  mechanics'  lien  on  December  22,  1905,  and  there- 
after an  action  was  brought  to  foreclose  the  lien,  and  a  de- 
cree entered  on  the  8th  day  of  August,  1908,  and  a  sheriffs 
deed  made  to  the  plaintiffs,  describing  the  land  as  the  same 
appears  in  the  deed  to  the  Clarks  and  in  the  plat  herein- 
before set  out. 

At  the  time  the  Clarks  purchased  from  the  Mt^Corinicks, 
there  was  a  fence  running  east  and  west,  7.35  rods,  north 
of  the  fence  in  controversy.  This  fence  had  been  there  for 
over  30  years.  South  of  this  fence,  the  M-cCoTmicks  had  an 
orchard  at  one  time,  but  it  appears  that  much  of  the  land 
south  of  this  old  fence  was  in  cultivation  at  the  time  of  tl^ 
sale  to  the  Clarks;  that,  after  the  sale  to  the  Clarks,  the 
McCormicks  continued  to  occupy  and  use  the  land  up  to  the 
old  fence  on  the  north;  that  the  Clarks,  when  they  took  pos- 
session, understood  that  the  south  line  of  the  land  purchased 
by  them  from  the  McCormicks  was  the  old  lineffenc^.  When 
they  took  possession,  they  occupied  only  to  the  old  hne 
fence.  A  fence  enclosed  this  land  with  a  fence  built  on 
the  east  of  the  land  purchased  by  them,  joining  it  to  the 
old  line  fence.  The  land  purchased  by  the  Clarks  from  the 
McCormicks  had,  prior  to  that  time,  been  used  and  known 
as  the  brick  yard  property.  It  was  the  brick  yard  property 
that  the  Clarks  intended  to  purchase.    It  was  the  brick  yard 
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property  tbat  the  defeudants  supposed  they  were  selling  to 
the  Clarks.  The  Clarks  never  claimed  south  of  the  old  line 
fence.  The  brick  yard  proiKirty  was  all  north.  The  fence 
was  there  when  the  Clarks  purchased.  The  old  fence  was 
there  at  the  tipie  the  plaintiffs  acquired  their  deed  under  the 
foreclosure  of  their  -mechanics'  lien,  and  remained  there 
until  it  was  removed  by  the  plaintiffs  after  theii^  purchase 
to  the  point  7.35  rods  south  of  the  old  line  fence. 

We  think,  it  fainly  appears  from  this  record  that  the 
old  line  fence  was  the  soutli  line  of  the  land  actually  pur- 
chased by  the  Clarks  from  the  defendants;  that  it  was  un- 
derstood that  the  Clarks  purchased  nothing  from  the  de- 
fendants south  of  the  old  line  fence;  that  the  five  acres  con- 
veyed to  them  by  the  deed  were  to  be  made  up  of  land  north 
of  this  old  line  fence  extending  eastward;  that  the  sur- 
veyor, in  making  the  figures  that  appear  upon  the  plat,  ex- 
tended the  land  farther  south  than  was  contemplated  by  the 
parties,  and  across  the  old  line  fence,  to  the  extent  of  7.35 
rods. 

The  deed  from  the  McCormicks  to  the  Clarks  was  dated 
November  23,  1003.  The  consideration  paid  was  |600. 
Plaintiffs'  claim  for  a  mechanics'  lien  was  tiled  December 
22,  1905.  The  first  item  for  material  on  which  the  mechan- 
ics' lien  was  based  was  furnished  the  7th  of  March,  1905. 
FroiM  the  date  of  the  deed  to  the  Ciarks  and  ever  after- 
wards, until  plaintiffs  undertook  to  remove  this  fence,  the 
defendants,  the  McCormicks,  occupied  up  to  the  old  orchard 
feneeas  their  north  line.  The  Clarks  never  took  possession 
under  their  deed  froni  the  McCormicks  to  any  land  south  of 
the  old  line  fence,  nor  did  they  claim  any  right  to  take  any 
land  south  of  the  old  line  fence.  Upon  this  trial,  the  Clarks 
conceded  that  they  purchased  only  land  north  of  the  old  line 
fence.  The  defendants  had  possession  of  and  were  claim- 
ing up  to  the  old  line  fence  as  their  north  line,  at  the  time 
plaintiffs  undertook  to  remove  the  fence  to  a  point  south  of 
the  old  line  fence. 


•I 
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It  IS  apparent  that  the  surveyor,  in  making  the  plat 
of  Lot  Ft,  extended  the  line  too  far  sonth.  It  is  apparent 
that  it  should  not  have  extended  farther  south  than  the  old 
line  fence;  that,  by  mistake,  the  surveyor,  in  making  the 
plat,  extended  it  about  7.35  rods  south  of  the  old  line  fence. 
The  plaintiffs  claim  under  their  sheriff's  deed  conveying  to 
them  Lot  B.  as  shown  by  the  plat.  The  south  line  of  Lot 
B,  as  shown  by  the  plat,  would  be  7.35  rods  sonth  of  the  old 
orchard  line.  The  defendants  claim  that,  inasmuch  as  tlm 
plaintiffs  claim  through  the  Clarks,  and  inasmuch  as  the 
Clarke  purchased  and  secured  possession  only  of  the  land 
north  of  the  old  line,  the  defendants,  in  filing  their  claim 
for  mechanics*  lien  against  the  Clarks,  acquii^d  only  a  lien 
upon  such  interest  as  the  Clarks  had  in  the  land;  tlint  they 
acquii^d,  by  the  filing  of  the  lien  and  the  foreclosure  and 
the  deed,  no  greater  rights  than  the  Clarks  had,  and,  in- 
asmuch, as  the  Clarks'  rights  were  all  confined  to  territory 
north  of  the  old  fence  line,  and  inasmuch  as  the  defendants 
acquired  only  territory  owned  by  the  Clarks,  they  were 
trespassers  and  wrongdoers  in  attempting  to  move  the  old 
line  south  to  the  point  where  the  new  fence  was  erected. 

This  controversy  involves  a  consideration  of  what 
rights  a  mechanics*  lien  holder  by  foreclosure  and  sale  ac- 
quires in  the  property  of  his  debtor.  We  have  no  case  in 
this  state  directly  in  point  on  this  question.  In  Fletcher 
V.  Kelly,  88  Iowa  475,  it  is  said: 

"It  will  be  observed  that  the  statute  only  protects  sub* 
sequent  purchasers  for  value,  and  without  notice.  •  •  • 
We  think  that  a  mechanics'  lien  holder  does  not  come  with- 
in the  protection  afforded  by  the  statute.  He  Is  not  a  pur- 
chaser, not  more  so  than  a  judgment  creditor,  and  hence 
must,  at  his  peril,  take  notic^e  of  all  liens  and  incumbrances, 
whether  recorded  or  not.  His  lien  attaches  to  the  real  es- 
tate, subject  to  all  outstanding  equities,  whether  he  had 
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notice  of  them  or  not,  except  in  so  far  as  this  rule  may  be 
modified  bv  the  mechanics'  lien  statutes.'^ 

See  TomlinMon  t\  Golden,  157  Iowa  237. 

It  is  apparent  that  on  the  foreclosure  and  sale  they  ac- 
qnired  only  the  interest  to  which  their  lien  attached.  If 
the  Clarks  did  not  own  the  land  south  of  this  fence,  then, 
by  the  filing  of  their  claim  for  a  lien,  they  acquired  no  lien 
upon  any  land  south  of  the  old  line  fence.  Our  statute  pro- 
vides that  a  mechanics'  lien  shall  take  precedence  over  other 
liens  and  encumbrances  on  the  "building,  and  the  land  upoii 
which  it  is  situated,  made  subsequent  to  the  commence- 
ment of  the  building;  that  the  mechanics'  lien  takes  prece 
dence  over  other  liens  or  encumbrances  on  the  building, 
but  not  upon  the  land,  except  as  to  those  liens  created  sub- 
sequent to  the  commencement.  A  discretion  is  lodged  in 
the  court  to  order  the  building  sold  separately  under  ex- 
ecution.    See  Section  3095,  Code,  1897. 

The   plaintiffs   were   charged    with   no- 
2.  Mechanics'        ticG  of  the  Clarks'  territorial  limitations  by 
(Sre  'nStice     reason  of  the  fact  that  the  Clarks'  land  was  I 

equities.  fenced  in  on  all  sides  before  the  plaintiffs 

acquired  any  interest  or  claim  against  the 
land.    They  were  charged  with  notice  hy  the  fact  that  the  | 

defendants  were  in  possession  of  all  the  land  south  of  the 
old  line  fence.  They  were  charged  with  notice  that  the 
Clarks  were  not  exercising  any  acts  of  ownership  over  any 
land  south  of  the  old  line  fence.  We  cannot  believe  that 
they  were  deceived  by  the  descriptions  in  the  deed  as  to  the  i 

territorial  limitations  of  the  Clark  property.  If  plaintiffs 
were  shown  to  be  innocent  purchasers  without  notice,  rely- 
ing upon  the  plat  and  the  Clark  deed  as  a  basis  for  their 
right,  a  different  question  might  arise.  The  physical  con- 
ditions were  such,  at  the  time  the  plaintiffs  acquired  their 
fights,  as  to  put  them  on  inquiry,  which,  if  honestly  pur- 
sued, would  have  brought  them  to  a  knowledge  of  the  facts 

Vol.   179  la.— 49  .  _      
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as  they  appear  in  this  record.  We  tliink  the  equities  are 
with  the  defendants,  and  that  the  decree  of  the  district 
court  holding  the  old  fence  line  as  the  true  dividing  line 
between  the  parties  is  sustained  by  the  record,  although 
we  do  not  think  there  was  suflScient  evidence  to  justify  the 
court  in  granting  a  reformation  of  the  deed  between  the  de- 
fendants and  the  Clarks,  who  are  not  parties  to  this  suit. 

AVe  think  the  case  ought,  therefore,  to  be  affirmed. — Af- 
firmed. 

Ladd^  Evans  and  Salinger,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  Frank  Richardson,  Appellant. 

CRIMINAL  LAW:     AppeaJ   and.  ^rror-^Bight  of  Eeview— Wrong 

1  Theory  of  Trial — Failure  to  Bequest  Specific  Instructions.  One 
may,  on  appeal,  contend  (a)  that  he  was  tried  on  the  wrong 
theory,  (b)  that  he  was  not  guilty,  and  (c)  that  neither  the 
evidence  nor  the  law  sustains. the  jconviction,  even  though  he 
asked  no  specific  Instructions  on  fin^l  submission  to  the  Jury, 
and  even  though  the  general  questions  involved  in  his  defense 
were  covered  by  the  instructions  given. 

OBUdlNAL  LA^:  ^  Elements  of  Crime — Specific  Intent  to  Injure— 

2  Wanton  Carelessness— Bule  of  Natural  Consequences.  Uninten- 
tionally and  unknowingly  injuring  another  by  gross  and  reck- 
less carelessn^  Is  not  the  univalent  of  bl  specific  intent  to 
injure  such  other;  in  other  words,  the  latter  may  not  be  found 
from  the  former.  Phrased  differently,  the  rule  of  natural  con- 
sequences  does  not  apply  in  such  a  case.  So  held  imder  a 
prosecution  for  assault  w,ith.  ij^tent,jto  inflict  great  bodily  in- 
Jury,  growing  out  of  the  reckless  operation  of  an  automobile. 

OBIMINAL  LAW:  Blements  of  Cri^^^-Specific  Intent  as  Jury 
3.  Question.,  ; The. existence  of  a  spepific  intent  as  an  element  of 
crime  is  essentially,  and  a^t  all  times^  a  question  of  fact  for  the 
Jury;  therefore,  the  court  may  not  instruct  the  Jury  that,  upon 
the  landing  of  certain  facts,  they  shall  find  the  existence  of  the 
specific  intent 
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Appeal  from  Poweshiek  District  Court, — Henbt  Silwold, 

Judge. 

Tuesday,  April  3,  1917. 

Indictment  charging  defendant  with  the  crime  of  as- 
Kiult  with  intent  to  indict  great  bodily  injury  upon  one 
Harry  Horn,  by  operating  and  running  an  automobile  over 
said  Horn  with  specific  intent  to  inflict  a  great  bodily  in- 
jnry  upon  him  and  otherwise  maltreat  him,  contrary  to 
statute.  Defendant  appeals  from  a  conviction  under  this 
indictment. — Reversed. 

J.  H,  Patton,  for  appellant. 

Oeorge  Cosson,  Attorney  General,  and  H.  O.  Lyman, 
for  appellee. 

Salinger,  J. — I.     A   motion   to   direct 
1.  ceimixal  law  :  verdict  for  defendant  was  made,  renewed  at 

appeal  and  er- 

JiJw  "^Vong  ^^  *^^  ^'^^®  ^^  ®^'  ^^^  testimony,  was  overruled, 
failure  *to  re-' *  ^°^  ^*  ^^  claimed  it  should  have  been  sus- 
l£?ruc'8S5?8.''      tained.    It  takes  the  ultimate  position  that 

the  evidence  shows  conclusively  that  the  col- 
liRion  with  Horn  was  accidental ;  that  it  was  due,  in  part  at 
least,  to  {he  fact  that,  while  defendant  was  traveling  where 
be  had  the  right,  his  path  was  obstructed  by  Horn  and  his 
automobile;  and  that  the  evidence  as  a  whole  shows  con- 
clusively that  the  collision  was  without  specific  intent  or 
intent  of  any  sort  to  inflict  a  bodily  injury  upon  Horn, 
great  or  otherwise;  and  that,  therefore,  all  of  the  evidence 
will  not  warrant  a  verdict  of  guilty,  should  one  be  returned. 
The  overruled  motion  for  new  trial  asserts  that  the  ver- 
di<*t  is  contrary  to  the  evidence,  not  supported  by  sufficient 
evidence,  is  the  result  of  passion  and  prejudice,  and  is  con- 
trary to  and  not  supported  by  law. 

In  this  condition  of  the  record,  we  fail  to  see  the  rele- 
vancy of  the  argument  by  the  Rtate  that  *'there  is  no  request 
for  instructions  upon  any  feature  of  the  case.    The  general 
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questions  involved  in  the  defense  were  fully  covered  by  the 
instructions  given,  and  the  appellant  is  not  in  a  position  to 
Touiplain  in  this  court."  It  seems  clear  that  he  may  com- 
plain that  he  was  tried  on  the  wrong  theory,  and  was  not 
guilty  of  the  offense  charged,  and  that  neither  evidence  nor 
the  law  sustains  the  verdict  returned,  and  that  no  judgment 
should  have  been  entered  upon  it.  We  think,  too,  that  the 
motion  to  direct  and  the  motion  for  a  new  trial  fairiy 
raided  these  questions. 

II.    The  defendant  was  driving  a  car 
2.  Criminal  Law:  which,  as  to  brakes  and  Other  equipment, 

elemeDts  of  '  t     r- 

Intent' to  injure:  ^^®  ^^  ®^^^  conditioA  as  to  interfere  with 
new  •*°ru^?'^Sf^*^  eflftcient  control,  and  perhaps  power  to  stop. 
queSccl.  ^**'^"^'     In  violation  of  statute,  he  drove  it  wnthout 

lights,  and  when  it  was  not  only  dark,  but 
there  was  a  dust  storm  blowing,  which  would  have  greatly 
impaired  the  efficiency  of  lights  had  he  carried  them.  The 
jurj-  could  find  that  he  was  driving  at  a  speed  prohibited 
by  statute  and,  at  any  rate,  at  a  speed  that  it  was,  under 
the  circumstances,  negligent  to  indulge  in.  He  drove  to- 
wards a  place  where  Horn  had  his  automobile  standing, 
while  sitting  on  his  heels  close  to  it  attempting  to  repair 
a  tire.  Near  and  about  this  car  stood  other  cars.  All  had 
lights,  although,  as  said,  the  condition  of  the  night  inter- 
fei-ed  with  sight,  even  though  such  lights  were  present.  De- 
fendant drove  on  under  these  conditions.  Perhaps  to  avoid 
collision  with  one  of  the  cars  standing  about,  and,  if  you 
please,  through  not  being  suflSciently  careful,  he  struck 
Horn  and  threw  him  some  distance.  The  jury  could  find 
that  thereafter  he  did  not  make  a  full  stop.  This,  defend- 
ant and  the  inmates  of  his  car  explain  with  a  claim  that 
they  did  not  know  that  anyone  had  been  struck  or  injured, 
and  supposed  that  what  little  jar  they  felt  was  caused  bj 
running  over  some  small  obstruction,  like  part  of  a  tire, 
lying  in  the  road.     But  the  jury  could  also  find  that  this 
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is  not  a  good  explanation.    There  is  nothing  wpon  which  to 
find  that  defendant  actually  saw  the  ones  he  injured,  or 
had  any  intention  to  injure  them,  or  anyone.     Horn  hini- 
Bflf  makes  it  perfectly  plain  that  he  could  see  no  one  that 
was  coming,  nor  see  an  unlighted  car.    There  is  every  rea- 
son to  believe,  and  it  is  not  seriously  disputed,  that  defend- 
ant could  not — at  any  rate  did  not — see  Horn,  and  undis- 
puted that  defendant  and  Horn  never  had  words  or  trouble 
of  any  kind,  and  there  never  has  been  diflSculty  between 
them.     So  far  from  admitting  that  he  had  any  intent  to 
strike  Horn  or  anvone,  defendant  savs  he  did  not  know  until 
an  hour  after  the  occurrence  that  he  had  struck  Horn;  that 
it  was  dark  and  he  saw  no  one,  and  had  no  intention  to 
strike  Horn  nor  any  person  who  was  in  the  highway  with  an 
automobile.     These  facts  constitute  the  vital  premise.    The 
controversy  is  over  w.hat  it  effects.     The  State  argues  tluit, 
while  the  conditions  prevailing  may  argue  that  defendant 
could  not  have  had  a  deliberate  intent  to  injure  Horn,  what 
he  did  do  was  calculated  to  seriously  injure,  and  did  result 
in  breaking  Horn's  leg  six  inches  above  the  ankle;  that  the 
darkness,  the  dust  storm,  the  condition  of  the  car,  the  vio- 
lation as  to  carrying  lights,  and  the  speed,  instead  of  help- 
ing defendant,  make  out  a  case  of  reckless  negligence,  and 
that,  the  more  serious  were  the  obstacles  to  observing  due 
care,  the  greater  the  negligence;  that  the  more  defendant 
persisted  in  operating  under  conditions  which  made  it  diffi- 
cnlt  to  have  due  regard  for  the  safety  of  others,  the  more 
negligent  and  criminal  was  he.     As  will  presently  appear, 
the  court  tried  the  cause  on  some  such  theory,  and,   for 
one  thing,  charged  in  Instruction  2  that,  if  defendant  was 
driving  a  car,  with  brakes  that  were  not  properly  work- 
ing, in  such  way  and  at  such  speed  that  he  could  not  stop 
or  slow  down  when  he  met  another  object  in  the  highway, 
the  jury  might  regard  this  as  a  circumstance  showing  care- 
lessness and  a  reckless  disposition.    Of  course,  the  counter- 
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arguijDeot  is  that  no  negligence,  no  matter  how  repfcl^se,  can 
supply  specific  intent  to  injure  a  naiiied  peirapn;  iu  effect, 
that  the  situation  is  within  a  statement  which  we  find  iu 
Brown  v.  Commonvrealth,  (Va.)   10  S.  E.  745,  that: 

"Passion  and  malice  are  therefoi^e  incopsiateqt  motive 
powers;  and  hence  an  act  w^hich  proceeds  from  the  one  can- 
not also  proceed  from  the  other." 

2a 

Let  U8  concede  that  the  jury  could  well  find,  that  defend- 
ant was  recklessly  negligent,  and  concede  that  he  so  operated 
his  car  as  that  he  wag  guilty  of  the  misdemeauor  of  violating 
certain,  statutes  regulating  the  use  of  automobiles.  This 
brings. on  for  consideration  w^hat  effect  what  is  thus  con- 
ceded should  have.  The  court  instructed  that  conviction 
on  the  indictment  was  warranted  if,  in  addition  to  proving 
venue,  the  following  matters  be  proved:  (a)  That  defend- 
ant caused  the  automobile  he  was  using  on  the  public  high- 
way to  run, at  the  rate  of  speed  at  which  the.  jury  might 
find  "he  wa^  going;"  (b)  that,  in  doing  so^  defendant  was 
negligent  and  reckless;  (c)  that,  by  reason  of  such  negli- 
gence and  recklessness,  his  autoniobije  struck  Hoi:n,  and 
thereby  caused  his  injury. 

It  was  further  charged:  (1)  While  the,  law  prewimea 
negligence  from  not  using  lights  at  times  required  by  stat- 
ute, it  may  be  negligent  not  to  use  lights  earlier  th^n  that, 
if  darkness  prevails  earlier.  (2)  If  defeu^ant  w;a8  driving 
with  brakes  that  were  not  properly  working,  in  such,  a  way 
and  at  such  speed  that  hq  could  not  stop  or  slow  do^'p  when 
he  met  another  vehicle  in  the  highway,  the  jury  might  re- 
gard this  as  a  circumstance  show  ing  carelessness  and  a  reck- 
less disposition.  (3)  He  might  have  turaed  to  the  left  as 
the  law  directs,  in  which  event  he  would  not  have  injured 
Horn,  who  was  rightfully  where  he  was  to  repair  his  auto- 
mobile;  and  who  had  the  right  to  assume  that  all  users  of 


^ 
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the  highway  would  use  ordinary  care  to  refrain  from  wan- 
tonly injuring  him.  (4)  Drivers  must  assume  that  others 
are  using  the  highway,  and  must  use  increased  ciare  in  pro- 
portion as  the  view  ahead  is  obstructed  by  darkness  or  dust 
storms.  (5)  If  defendant  caused  the  automobile  to  run  at 
the  speed  it  was  running  when  Horli  was  struck,  and  un- 
der the  circumstances  shown  by  the  evidence,  the  Jhry  should 
determine  next  whether  ^'such  act  was  intentional  on  his 
part."  (6)  The  operator  of  an  aUtomolbile  on  a  public  high- 
way must  drive  in  a  careful  and  prudent  tn^nner,  and  at  a 
speed  not  dangerous  to  life  or  limb.  (T)  While  driving  at 
more  than  25  miles  an  hour  is  ph*esumptive  evidence  of  not 
driving  in  a  careful  and  prudent  tnanner,  oue  may  be  guilty 
of  careless  driving  thotigh  driving  at  less  speed;  and  any 
speed  is  negligent  if  it  endanigers  life  or  limb,  because  the 
driver  cannot  see  ahead  to  avoid  injui^y,  though  the  vehicle 
of  one  injured  is  in  plain  vieW  except  as  obstructed  by  da'rk- 
ncHS  or  a  dust  storm.  (8)  While  defendant  was  not  bdund 
tor  use  the  highest  degree  of  care  in  passing  along  the  road, 
it  was  his  duty  to  use  such  reasonable  care  to  avoid  injur- 
ing others  as,  under  the  •  circumstances,  a  prudent  man 
would  exercise;  and  if  it  is  found  he  did  use  such  reason- 
able care  to  avoid  injuring  others,  he  shtmld  be  acquitted. 
(0)  In  passing  on  the  question  of  whether  such  reasonable 
care  was  used,  the  jury  should  take  into  consideration  all 
the  testimony  as  to  the  defendant's  acts  and  conduct  at  the 
time  of  striking  Horn,  immediately  before  and  afterwards, 
his  knowledge  of  the  highway,  the  kind  of  automobile  he 
was  driving,  its  condition,  the  time  of  day  and  condition 
of  the  weather,  the  speed  at  which  he  was  driving,  and  all 
the  other  facts  and  circumstances  in  evidence  bearing  there- 
on. (10)  If  defendant  did  not  use  reasonable  care,  he 
should  be  convicted,  if  such  negligence  was  the  proximate 
cause  of  the  injury.  (11)  Careless  driving  of  an  nutomo- 
bile  and  reckless  indifference  to  the  life  and  safety  of  oth- 
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ers,  if  shown  by  the  evidence,  may  supply  the  criminal  in- 
tent required.  (12)  If  one  by  careless  and  reckless  driving 
of  an  automobile  unintentionally  run  over  or  strike  another 
and  inflict  upon  him  a  great  bodily  injury,  such  act  will  con- 
stitute assault  with  intent  to  do  him  a  great  bodily  injury. 
(13)  Intent  is  a  state  or  condition  of  the  mind,  and  is  ar- 
rived at  by  inferences  from  acts  and  conduct.  (14)  The 
law  presumes  that  one  intends  the  result  which  ordinarily 
follows  an  act  which  he  intentionally  does,  as  every  sane 
man  is  presumed  to  intend  the  natural  and  necessary  cou- 
sequences  of  a  voluntary  act. 

We  think  there  is  little  room  for  misunderstanding  the 

m 

effect  of  this  charge.  But  we  have  the  help  of  construction 
by  the  State.  It  is  advanced  by  it  that  the  conviction  is 
rightful  if  *klefendant  was  driving  in  such  a  reckless,  impru- 
dent manner  as  to  be  utterly  indifferetit  to  the  safety  of 
others  whom  he  knew  had  a  right  to  be  upon  the  highway, 
and  all  the  proof  of  intent  necessary  is  furnished ;"  the  ques- 
tion is  whether  he  ought,  as  a  careful,  prudent  man,  oper- 
ating an  automobile  under  such  conditions,  to  have  lighted 
his  lights  so  that  he  could  have  seen  other  persons  upon  the 
highway,  and  could  himself  have  been  observed  by  them. 
In  other  words,  the  conditions  with  respect  to  darkness,  do 
matter  how  caused,  should  be  taken  into  consideration  in 
determining  whether  or  not  defendant  was  acting  reckless- 
ly or  carelessly  in  the  operation  of  his  machine  upon  the 
highway. 

The  argument  for  this  argument  is  that  it  is  a  general 
rule  that  one  intends  the  natural  consequences  of  his  act, 
and  this  warranted  the  jury,  under  the  evidence,  in  finding 
^^that  the  defendant,  in  operating  his  automobile,  was  acting 
in  such  a  cai*eless  and  negligent  manner,  and  with  such  in- 
difference as  to  the  safety  of  others,  as  to  be  guilty  of  assault 
with  intent  to  inflict  great  bodily  injury  upon  the  defend- 
ant," that  it  ^48  not  necessary  in  such  a  case''  that  the  de- 
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fendant  forms  or  has  the  intent  to  inflict  injury.    That  is  to 
say,  while  intent  may  be  present,  as  that  term  is  used  in  the 
law,  "the  act  may  be  accompanied  or  committed  by  such  neg- 
ligence or  indiffei-ence  to  consequences  as  will  be  regarded  in  . 
law  as  equivalent  to  specifically  formed  intenf 

We  think  the  conclusion  unavoidable  that,  in  the  opinion 
of  the  trial  court,  the  defendant  might  rightfully  be  con- 
victed of  an  assault  with  intent  to  inflict  a  great  bodily 
injury  upon  Horn  and  otherwise  maltreat  him,  if  the  jury 
found  that,  without  any  intention  to  injure  Horn,  and  (un- 
der the  evidence)  without  knowing  that  he  was  there  to  be 
injured,  he  did  injure  him  by  means  of  reckless  and  negli- 
gent driving — which  negligence  includes  the  failure  to  ob- 
serve the  statutes  regulating  proper  driving  of  an  automo- 
bile. In  other  words,  the  court  did  not  dispense  with  the 
abstract  rule  that,  on  this  indictment,  a  specific  intent  must 
be  proven,  but  holds  that  such  intent  might  be  found  by  the 
jnry  from  the  fact  that  defendant  injured  Horn  uninten- 
tionally, but  by  the  agency  of  being  negligent  and  acting  in 
disregard  of  certain  of  the  laws  of  the  State. 

2-b 
AVe  may  assume,  for  the  purposes  of  argument,  that  the 
legislature  could  declare  that,  if  an  injury  short  of  death 
be  inflicted  through  the  reckless  operation  of  an  automo- 
bile, or  failure  to  carry  a  light,  and  the  like,  that,  without 
reference  to  intent,  it  shall  constitute  the  crime  of  assault 
with  intent  to  inflict  great  bodily  injury  upon  the  one 
who  was  injured.  It  has  not  yet  so  declared.  We  may  so 
assume  that  the  legislature  could  enact  a  statute  prescribing 
a  puni^«l^uent  greater  than  fixed  for  reckless  driving,  if 
such  injure  one  upon  a  highway.  There  is,  as  yet,  no  such 
statute.  If  there  were,  the  indictment  is  not  based  upon 
it.  The  overshadowing  questions,  then,  are:  (a)  Whether, 
as  the  State  claims,  if  the  conduct  showTi  by  the  evidence 
"shows  a  recklessness  on  the  part  of  defendant  that  would 
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justify  a  jury  in  finding  that  he  was  guilty  of  such  careless- 
ness and  recklessness  as  to  convict  him  of  the  crime  with 
which  he  was  charged;"  (b)  whether  a  charge  can  be  sus- 
tained which  was,  in  general  tenor,  that,  from  finding  reck- 
less operation  and  injury,  the  jury  could  find  that  defend- 
ant intended  the  act  charged  in  the  indictment,  when  in 
f^ct  he  had  no  such  intent  in  his  mind,  had  no  animosity 
towards  the  prosecutor,  and  did  not  even  kijow  he  was 
about  to  injure  or  had  injured  him;  and  (c) — as  a  corollary 
— the  still  more  vital  question  whether,  under  all  the  evi- 
dence here,  a  finding  that  defendant  had  such  specific  in- 
tent can  be  sustained. 

Defendant  is  n6t  being  tried  under  a  possible  statute 
which  may  be  conceded  to  be  valid,  were  it  enacted.  He  is 
not  accused  of  ha,ving  feloniously,  willfully  and  iinlawfully 
injured  Horn,  but  of  having  assaulted  Horn  with  intent  to 
infiict  upon  him  a  great  bodily  injury,  and  otherwise  to 
maltreat  him — an  assault  which  the  trial  court  correctly  de- 
fined to  be  one  made  with  the  intent  to  inflict  a  great  bodily 
injury  upon  the  person  assailed,  of  a  more  grave  and  serious 
nature  than  an  ordinary  battery.  And  see  State  v.  Wyhtt, 
76  Iowa  328 ;  State  v.  Shea,  104  Iowa  724,  at  725 ;  Irlheck 
V,  Bierl,  101  Iowa  240,  at  242.  We  have  been  unable 
to  find  a  case  wbei-ein  s.ych  an  assault  is  held  to  have  been 
committed,  except  where  defendant  saw  the  one  assaulted, 
or  knew  he  was  preseut  and  engaged  in  the  assault  wMth  de- 
sire to  injure  seriously.  Hattpt  i\  Sivenson,  125  Iowa  694, 
is  that,  to  constitute  a  cri^ninal  assault,  there  must  be  some 
evidence  of  an  a.tt^mpt  or  endeavor  to  do  violence  to  the 
person.  This  is  on  tb^e  reasoning  that,  if  the  rule  were  oth- 
erwuse,  mei^e  violent  and  abusive  language  or  threats,  accom- 
panied by  violent  gestures,  would  be  an  assault,  whether 
there  was  an^  apparent  intention  of  carrying  out  the  threats 
or  not.  And  3ee  State  v.  Makohn,  8  Iowa  413;  and  Stephni 
t\  MyerSj  19  English  Com.  L.  414 ;  Morton  v.  Shoppee^  3  0. 
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&  P.  373  (14  Eng.  Com.  L.  355) ;  Staie  v.  Mifis,  1  Ired.  L. 
(N.  C.)  125 — therein  quoted  with  apfproral. 

That  no  cases  are  found  which  hold  that  one  who  does 
not  know  at  the  time  that  there  is  anyone  to  hurt  or  who 
has  been  hurt,  may  be  guilty  of  assaulting  one  in  fact  in- 
jured, with  intent  to  maltreat  him  and  inflict  upon  him  a 
great  bodily  injury,  is  explained  by  the  Existence  of  a  very 
large  number  of  cases  which  require  a  specific  intent  to  in- 
flict an  aggravated  injury  upon  a  specified  person,  and  as 
many  wlii(!h  define  what  constitutes  specific  intent.  Un- 
doubtedly, there  are  many  cases  wherein  the  sole  inquiry  is 
whether  an  act  was  willful.  State  v.  Porter,  34  Iowa  131, 
at  140.  There  is  no  doubt  that  if,  in  such  a  case,  willfulness 
is  denied  by  the  claim  that  the  act  was  not  intentionally 
done,  the  rule  applies  that  sane  persons  are  'presumed  to 
intend  what  will  naturally  result  from  wkat  they  knowingly 
do.  Illustrations  are:  Where  one  who  knows  that  a  high- 
way exists  and  places  an  obstruction  across  it,  says  he  did 
not  intend  to  violate  the  law  (State  v.  Teeters,  97  Iowa  458, 
at  461) ;  or  where  a  judge  of  election  refuses  the  vote  of 
one  who  complies  with  the  requisites  of  the  law  to  prove 
qualification,  and  it  is  defended  that  the  jtid^e  bell^Ved  his 
refusal  to  be  lawful  (State  v,  Cl<irk,  102  Iowa  686,  fl86). 
We  may  concede,  as  the  State  says,  that,  had  Horn'  bieen 
killed  under  the  circumstances  here,  defendant  would  have 
been  guilt^^  of  manslaughter.  All  this  leaves  open  whether 
the  rule  of  natural  consequences  applies  to  cases  where  the 
State  is  bound  to  prove  not  merely  the  doing  of  an  Unlaw- 
ful act  which  infiicted  an  injury,  and  that  injury  to  some- 
one might  well  result  from  the  reckless  conduct  of  defelid- 
ant  but  to  prove  that  he  had  a  ^ecific  intent  to  infiict  an 
aggravated  injury  tipon  a  named' person.  Of  cbufse,  the  in- 
dictment here  is  one  which  requires  proof  of  the  specific 
intent  which  is  essehtial  to  the  ofl'ense  x*haVged,  arid  which 
is  specifically  charged. 
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Now,  such  an  intent  is  an  essential  in  murder  in  the 
first  degree.  Murder  done  in  attempted  robbery  is  of  that 
degree.  Yet  we  held,  in  State  v.  Von  Kutzlehen,  136  Iowa 
89,  at  97,  that  an  averment  that  accused  did  willfully,  etc., 
with  intent  and  purpose  of  committing  a  robbery,  loosen 
and  displace  the  rails  of  a  railroad  for  the  purpose  of 
wrecking  a  train,  that  a  train  was  wrecked  in  consequence, 
and  that  a  person  named  was  fatally  injured  and  died  from 
his  injury,  does  not  charge  murder  in  the  first  degree.  In 
State  r.  O'Donnellj  176  Iowa  337,  we  point  out  that  our  de- 
cisions hold  that  a  killing  which  is  merely  willful,  is  not 
murder  in  the  first  degree.  The  difference  between  assault, 
and  assault  with  intent  to  inflict  a  great  bodily  injury,  is 
the  specific  intent  to  inflict  an  aggravated  injury.  State 
V.  Malcolm,  8  Iowa  413.  Two  of  the  cases  cited  by  the  State 
declare  that  it  is  as  essential  to  ju'ove  the  specific  intent  as 
the  assault  itself.*  State  v.  Fox,  (Mo.)  37  S.  W.  794;  Botsch 
V.  State,  (Neb.)  61  N.  W.  730.  In  Nebraska,  the  syllabus 
states  the  decision.     It  is  that : 

"An  essential  element  of  the  crime  of  assault  with  in- 
tent to  commit  murder  is  the  actual  intent  to  take  life,  and, 
when  an  offense  is  constituted  by  statute  of  an  act  combined 
with  a  particular  and  specific  intent,  proof  of  the  intent  is 
just  as  indispensable  as  proof  of  the  act." 

Without  such  proof,  defendant  may  be  proven  guilty 
of  an  offense,  but  he  cannot  be  punished  for  the  one  charged. 
State  v.  Fox,  supra.  In  the  O'Donnell  case,  supra,  we  hold 
that  the  specific  intent  to  kill  must  not  be  left  to  inference, 
and  that  the  proof  must  tend  to  show  a  specific  intention  to 
take  life,  and  that  there  must  be  "not  only  evidence  of  mur- 
der, but  of  additional  elements  which  are  as  essential  to 
convict  of  murder  in  the  first  degree  as  is  evidence  that  any 
murder  was  done.*^* 

In.  State  v.  Deholt,  104  Iowa  105,  109,  we  declare  that, 
in  the  case  of  malicious  threats  to  accuse  another  of  an  of- 
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fense,  with  intent  thereby  to  extort  money  or  pecuniary 
.advantage,  the  intent  to  extort  is  of  the  essence  of  the 
crime,  and  proof  of  tlie  threats,  though  conclusive,  is  not 
proof  of  specific  intent,  or  that  it  accompanied  the  act. 
To  constitute  the  offense  of  cheating  by  false  pretenses, 
there  must  have  been  an  intent  to  defraud,  in  connection 
with  a  false  representation  calculated  to  mislead;  it  is  an 
essential  part  of  the  offense.  Commonwealth  v.  Drew,  19, 
Pick.  (Mass.)  179;  Loio  v.  Halt,  47  N.  Y.  104;  O'Connor  v. 
Htate,  30  Ala.  9;  Fai/  r.  CotnmoniceaUh,  28  Gratt.  (Va.)  912; 
Brown  v.  People,  16  Hun  (is.  Y.)  535;  Anahle  v.  Common- 
icealth,  24  Gratt.  (Va.)  563,  570;  Trogdon  v.  Common' 
wtalth,  31  Gratt.  (Va.)  862,  872;  2  Bishop,  CriminalLaw 
(6th  Ed.),  Sec.  471:  2  Wharton,  Criminal  Law  (8th  Ed.), 
Sec.  1184;  Desty,  Am.  Criminal  Law,  588. 

A  fraudulent  intent  is  not  to  be  pi^esumed  from  the  fact 
that  the  pretenses  were  false,  and  the  defendant  knew  them 
to  be  false.  Woodruff  v.  State,  (Ark.)  32  S.  W.  102;  State 
i\  Lynn,  (Del.)  51  Atl.  878;  Peojne  v.  Baker,  96  N.  Y.  340; 
Bhiff  V.  People,  2  Parker's  Crim.  Rep.   (N.  Y.)   139. 

The  cases  relied  on  by  the  State  do  not  sustain  its  the- 
ory that  a  specific  intent  to  maltreat  or  inflict  a  gi'eat  bodily 
injury  upon  another  may  be  found  to  exist  in  one  who  does 
not  see  another  who  is  injured,  has  in  fact  no  intent  to  as- 
sault him,  does  not'  know  he  has  been  injured,  but  has  in- 
jured through  gross  negligence.  In  State  v,  Bennett,  128 
Iowa  713,  the  defendant  assaulted,  knew  he  was  assaulting 
and' intended  to  assault.  It  is  merely  held  that  an  intent  to 
murder  may  be  inferred  from  this  unlawful  act  and  the  oth- 
er circumstances  of  the  transaction.  The  real  dispute  was 
over  whether  intoxication  should  be  considered  on  intent, 
the  court  instructing  merely  that  it  afforded  no  excuse  or 

defense  for  the  crime.    The  Bennett  case  cites  the  follow- 

( 

ing  two  of  our  cases  in  support : 

State  r.  Jones,  70  Iowa  505,  is  an  indictment  for  hav- 
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ing  disfigured  another  with  specific  intent  to  do  so.  The 
evidence  warrants  a  finding  that,  in  an  altercation  with 
one  Hughes,  defendant  bit  or  tore  off  a  portion  of  Hughes 
nose.  We  sustained  a  charge  that  this  intent  might  be 
proven  by  the  circumstances,  wherefore  an  instruction  was 
held  rightly  rejected  because  it  required  the  State  to  prove 
intent  with  evidence  not  Required  by  the  law.  We  hold 
that,  if  the. assault  was  deliberate,  and  the  disfigurement 
w^as  reasonably  to  be  apprehended  as  the  natural  and  prob- 
able consequences  of  the  act,  with  consideration  of  all  the 
circumstances  of  the  transaction^  it  was  for  the  jury  to 
determine  whether  tl\e  specific  intent  existed.  State  v» 
Woodward  J  84  Iowa  17?,  holds  that  the  intention  need  not 
be  shown  by  direct  proof,  but  may  be  inferred  from  what 
was  done  and  said,  and  from  all  the  acts  and  circumstances 
accompanying  the  alleged  wrongful  act.  In  the  Woodtoard 
case,  there  was  a  fight  between  defendant  and  another,  who 
was  stabbed,  which,  it  seems,  was  done  after  defendant 
had  been  slapped  by  the  one  stabbed. 

In  effect,  these  but  establish  that  the  specific  intent  miy 
be  proven  by  circumstantial  evidence,  and  by  legftimate 
inference  from  evidence.  The  trouble  is  not  with  this  rule, 
but  with  applying  it  as  the  State  would  have  us  do.  Eve- 
rything may  be  proven  by  justified  inference.  In  all  cases, 
the  natural  and  probable  consequences  of  an  act  tend  to 
show  an  intent  to  have  these  consequences  happen.  But  in 
every  case — and  this  we  think  the  State  overlooks— the 
finding  of  intent  by  inference  must  rest  upon  what  is  rel- 
evant to  the  ultimate  question.  If  that  be  the  existence  of 
•  •  .       .  ... 

a  specific  intent,  the  inference  must  be  based  upon  what  is 
relevant  to  whether  such  intent  exists.  The  proof  that 
murder  was  done  is,  of  itself,  nothing  upon  which  to  deduce 
a  specific  intent  to  kill.  The  manner  of  the  murder,  the 
words  spoken  when  it  was  perpetrated,  and  conduct  imme- 
diately  preceding,  may  justify  such  inference.    The  fact  that 
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defendant  has  knocked  prosecutor  down  with  open  hand 
will  justify  a  finding  that  he  intendeqi  to  violate  the  law* 
but  not  that  he  acted  with  specific  intent  to  inflict  a  great 
bodily  injury.  As  said  in  CpmnionicealtJ^  v,  Jeffries, 
(Mass.)  83  Am.  Dec.  712,  at  721,  722,  {he  rule  i)ermitting 
the  finding  of  ultimate  facts  by  inference  has  no  limit,  ex- 
cept  that  "it  cannot  be  extended  to  facts  or  circumstances 
which  do  not  naturally  or  necessarily  bear  on  the  issue  to 
be  established,  precisely  as  evidence  of  all  collateral  facts 
and  circumstances  must  be  confined  to  the  proof  of  those 
which  have  a  legitimate  and  direct  connection  with  the  priu- 
cipal  transaction;"  and  the  circumstances  which  can  be 
made  a  basis  must  be  "significant  circumstances  bearing  on 
this  intent." 

If  this  be  not  the  distinction,  then  there  is  no  differ- 
ence between  a  statute  which  does  and  one  which  does 
not  require  a  specific  intent.  And  yet  a  multitude  of  de- 
cisions which  affirm  that,  "when  a  statute  makes  an  act 
indictable,  irrespective  of  guilty  knowledge,  then  ignorance 
of  the  fact  is  no  defense/'  and  specific  intent  immaterial, 
are  irresistibly  suggestive  of  ^he  counter-proposition  that, 
when  the  criminal  quality  of  the  act  depends  upon  a  spe- 
cific  intent  to  do  what  is  charged,  there  must  be  something 
which  singles  out  such  intent  in  the  proof.  On  the  theory 
of  the  State,  the  defendant  stands  pi^ecisely  where  he  would 
if  he  had  violated  a  statute  making  it  a  crime  to  injure 

ft  *  •         « 

another  by  reckless  driving,  or  to  cause  injury  by  disobey- 

ing  the  laws  regulating  the  proper  operation  of  automo- 

biles  on  the  highway.     In  effect,  the  position  of  the  court 

and  of  the  State's  counsel  is  that  the  statute  upon  which  the 

indictment  rests  is  not  one  which  punishes  for  what  is  in 

fact  an  assault  with  intent  to  inflict  a  great  bodily  injury, 

but  that  the  law  construes  it  so  that  it  may  be  read,  ^* whoso- 

'  •  •         ,  *^  • 

ever  injures  another  l)y  negligence,  or  by  driving  an  auto- 

mobile   contrary    to   the   regulations   provided   by   law,    is 
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guilty  of  an  assault  with  intent  to  inflict  a  great  bodily 
injury  upon  that  other." 

Of  course,  neither  in  this  nor  any  other  case  may  the 
defendant  ask  that  his  naked  denial  of  an  intent  to  injure, 
or  injure  greatly,  be  held  conclusi\'e  against  such  intent. 
In  a  case  analogous  on  principle,  it  was  held  that  no  mere 
pretense  of  indebtedness  will  suffice  to  make  a  shield  against 
an  obtaining  by  fraud  and  falsehood,  out  of  a  claim  that 
there  was  no  fraud  because  no  more  than  just  payment 
was  worked.  Commonwealth  v.  McDuffy,  126  Mass.  467. 
We  are  constrained  to  hold  that,  if  every  element  upon 
which  the  instructions  made  a  finding  of  specific  intent  de- 
pend, be  established,  it  will  not  warrant  a  finding  that 
such  intent  existed.  It  follows  that  it  was  error  to  give 
these  instructions. 

III.     If  we  assume  it  to  be  correct  to 

8.  CRIMINAL  Law:  charge  that  the  jury  may  find  specific  intent 

crlSp^  8p?ciflc     if  they  find  certain  negligences  or  disregard 

intent  as  Jury  , 

question.  of  the  automobile  operation  laws,  it  is  still 

error  to  charge  that,  upon  finding  these,  they 
must  find  a  specific  intent  to  injure  Horn.  Compulsion  to 
find  an  ultimate  fact  if  certain  circumstances  are  found, 
differs  manifestly  from  permission  to  find  that  ultimate 
fact  upon  finding  those  circumstances.  It  was  for  the  jury, 
and  not  the  court,  to  determine  whether,  though  defendant 
was  reckless  and  negligent,  and  whether  or  not  he  violated 
the  automobile  laws,  he  was  actuated  by  a  specific  intent 
to  injure  Horn,  as  the  indictment  charges.  State  v.  Led- 
ford,  177  Iowa  528. 

In  People  v.  Leinson,  16  Calif.  98,  it  is  ruled  that  the 
court  may  not  specify  that  certain  things  will  constitute 
essential  guilty  knowledge  in  receiving  stolen  goods,  be- 
cause such  knowledge  is  a  question  of  fact.  In  Marshall  t?. 
State,  49  Ala.  21,  on  the  charge  of  selling  liquor  to  a  minor, 
an  instruction  that  the  fact  of  the  minority  of  the  person 
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to  whom  the  liquor  is  sold  is  conclusive  of  the  defendant's 
intent,  is  held  to  be  erroneous.  Whether  an  obtaining  by 
false  pretenses,  knowing  them  to  be  false,  was  done  with 
fraudulent  intent,  is  for  the  jury.  State  v.  Deholt,  104 
Iowa  105,  109;  Woodruff  v.  State,  (Ark.)  32  S.  W.  102; 
State  V.  Lynn,  (Del.)  51  Atl.  878;  People  v.  Baker,  96  N.  Y. 
340;  Skiff  v.  People,  2  Parkers  Crim.  Rep.  (N.  Y.)  139 
And  see  State  v.  O'Donnell,  176  Iowa  337. 

Th^  conviction  cannot  stand.    This  does  not  exclude 
a  conviction  for  assault  and  battery,  or  assault. — Reversed, 

Oaynor^  C.  J.,  Ladd,  Weaver  and  Preston,  JJ.,  concur 


In  re  Estate  of  Henry  STunB. 

Mary  Rtude,  Appellant,  v.  Domonick  Gross^  Adminstrator, 

Appellee. 

DOWEB  AND  DI8TBIBXTTI0N:      Dower   or   Distributive   Share — 

1  Property  Subject  to  Dower — Guardianship  Property.  A  surviv- 
ing spouse  is  not  entitled  to  dower  in  property  held  in  trust  by 
deceased  as  guardian. 

OUABDIAN  AND  WABD:     Care  and  Custody  of  Ward's  Estate— 

2  Title  to  Trust  Funds.  The  title  of  a  ward  to  guardianship  trust 
funds  is  not  lost  by  the  act  of  the  guardian  in  using  such  funds 
in  hts  own  private  business,  even  though  it  appears  that  inter- 
est on  the  fund9  was  exacted  from  the  guardian  by  order  of 
court  So  held  where  deceased  had  been  guardian  of  minors, 
and  the  amount  of  the  widow's  dower  or  distributive  share  de- 
pended on  whether  the  guardian  ever  acquired  title  to  the 
guardianship  trust  funds. 

OUABDIAN  AND  WABD:     Oare  and  Custody  of  Ward's  Estate — 

3  Principles.  The  following  principles  governing  guardians  and 
guardianship  matters,  are  recognized,  to  wit: 

1.  The  title  to  guardianship  property  remains  in  the  ward. 

2.  Actions,  save  for  injury  to  possession,  are  to  be  brought  in 
the  name  of  the  ward  rather  than  in  that  of  the  guardian. 

3.  For  a  guardian  to  invest  in  trade  or  to  speculate  on  his 
own  behalf  would  be  a  breach  of  duty  on  the  part  of  the  guar- 
dian. 

Vol.  179  la.— 50 
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V 

4.  A  guardian  must  at  all  timeB  exercise  reasoaable  dUlgenco 
to  keep  the  funds  of  the  ward  loaned  und^r  orders  of  the  court 


■I  •     I  I    I 


Appeal  from  Pottawattamie  District  Court, — E.  B.  Wood- 

^       nvvF,  Judge, 

Monday^  April  3,  19^. 

BoMONicK  Gross  filed  his  final  report  as  adminiRtrator 
of  the  estate  of  Henry  Stude,  deceased,  March  27,  1915. 
Among  other  things,  he  recited  that  Stude  had  been  guar- 
dian  of  Christian  Ai-ndt,  and  John,  Margaretha,  and  Hattie 
Stude;  that  he  had  filed  a  report,  February  9,  1912,  disclos- 
ing that  he  had,  on  January  1st  preceding,  of  the.  moneys 
of  his  wards,  |1,374.07  belonging  to  Christian  Arndt,  and 
Jl,912.09  belonging  to  each  of  the  others;  that  Arndt  had 
attained  hij?  majority,  and  Henry  Vogt  had  beeji  appointed 
guardian  of  the  other  three;  that  no  money  had  come  into 
his  hands  until  March  18,  1915,  and  that  4  per  cent  interest 
per  annum  should  be  paid  on  these  amoiints;  that  there  was 
nothing  more  to  be  done  other  than  to  pay  oyer  the  several 
sumS)  with  interest.  He  prayed  that  the  court  determine 
the  amount  still  due  Mary  Stude,  widow  ol  decedent,  fees 
to  be  paid  his  attorneys  and  himself,  and  that  he  be  author- 
ized to  make  payments  accordingly,  and  settle  with  Arndt 
and  Vogt.  The  court  entered  an  order,  among  others,  that 
the  administrator  settle  with  "the  guardian  of  the  minors 
for  whom  decedent  was  guardian,  such  fund  being  a  trust 
fund  and  not  assets  of  the  Henry  Stude  estate,  the  adinin- 
istrator  to  pay  4  per  cent  interest  according  to  the  dec^- 
ent  guardian*s  report,  f  *  *  It  is  also  found  by  the 
court  that  the  widow  is  not  entitled  to  any  shar^  pf  the 
funds  belonging  to  said  wards  for  >vhQui  decedent  wa^  gw^r- 
dian  at  the  lime  of  his  death,  and  in  settlement  with  her. 
the  administrator  shall  deduct  such  funds  from  the  estate 
of  the  decedent  before  he  pays  her  dower  share  of  her  hu8« 
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band*s  estate.  Tne  D.  Shuttleworth  appears  for  the  widow, 
and'ofcjeets  to  such  order  and  ialces  exception  thereto,"  The 
widow,  Wary  Stude,  appeals. — Affirmed, 

Ine  D.  Shuttleivorth  and  W.  H.  Killpack,  for  appellant. 

No  argument  for  .'appellee. 

Ladd,  J. — The  decedent  had  been  guar 
DisTBiBUTioN :     diau  of  tlie  estates  of  four  children,  and  a 

davrter  or  dls-  .  \, 

tributivo  share :   considerable    sum    of    money    belonging  to 

nrop<»rtjr  sub-  ►  o     o 

jS?.*?.52ki«^'     ^a^*h  had  come  into  his  hands.    Tne  adniin- 
proi-erty.  istrator  of  the  decedent's  estate  was  ordered 

to  pay  over  these  several  sums,  with  interest  at  the  rate  of 
4  per  cent  per  annum  added  from  the  date  of  tlie  last  re- 
port  of  decedent  as  guardian,  and  it  was  further  ordered 
that  the  distributive  share  of  the  widow  of  decedent  be  one 
third  of  the  estate  after  paying  the  moneys  owed  tliese  wards 
by  decedent  as  guardian.  She  contends  **that,  at  the  time 
of  the  death  of  Henry  Stude,  deceased,  and  prior  thereto, 
that  the  funds  in  his  hands  as  guardian  of  said  children, 
were  borrowed  and  used  by  him  under  the  orders  of  the 
court  and  was  not  a  trust  fund  as  contended  by  appellee, 

■ 

and  that  the  dower  interest  of  the  said  appellant  in  her 
husband's  estate  was  not  liable  for  the  payment  of  said 
funds,  but  that  said  funds  should  be  taken  from  the  two- 
thirds  interest  coming  to  the  children  of  Henry  Stude,  de- 

r  ■ 

ceased.^ 

The  record  disclosed  that  payment  of 
2.  GrARDiAN  AND     intercst  ou  the  several  funds  was  exacted 

ward:  care 

«nd  mtoAy       from    the    guardian    bv    order    of    court, 

gt  wai'4  8  e»-  .  P  *  ' 

trust  finds!*      ^^^  subsequently  from  the  administrator  of 

his  estate;  but  the  grounds  for  so  doing  are 
not  disclosed,  and  surely  it  is  not  to  be  inferred  from  the 
mere  order  that  this  was  owing  to  any  loan  made  by  dece- 
dent  as  guardian  to  himself  individually,  with  or  without  an 
order  of  the  court.    Title  to  the  several  funds  was  in  the 
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several  wards  and  so  remained^  unless  these 
8.  cjuAUDiAN  AND     suuis  wcrc  convcrtcd  by  the  guardian  to  his 

WARD  *    CflPB 

Of  ^ward'8^.       ^^^^  ^®^>  ^^^  there  was  no  evidence  so  show- 
iSe«.*  ^^^^^'       ing.    The  relation  between  the  guardian  and 

wards  is  that  of  trustee  and  cestui  que 
trust,  but  the  trust  is  not  one  which  gives  to  the  guardian 
the  legal  title  to  the  wards'  estate,  as  in  case  of  administra- 
tors, executors,  and  trustees  appointed  by  deed,  by  will,  or 
by  the  court.  The  guardian's  duties  entitle  him  to  the  pos- 
session of  the  ward's  property,  but  his  possession  is  the  pos- 
session of  the  ward,  in  whom  the  legal  title  remains.  Rollins 
V.  Marsh,  128  Mass.  116, 118;  Hutchins  v.  Dresser,  26  Me.  76; 
Newton  v.  Nutt,  58  N.  H.  599.  Actions,  save  for  injury  to 
possession,  are  to  be  brought  in  the  name  of  the  ward,  rather 
than  that  of  the  guardian.  Wilson  v»  Oaley,  103  Ind.  257; 
Morgan  v.  Potter,  157  U.  S.  195;  Dennison  v.  Willcut,  (Ida- 
ho) 35  Pac.  69S;  Newton  v.  Nutt,  supra.  The  possession  of 
personal  property  by  the  guardian,  then,  is  the  possession 
of  the  ward,  and  the  guardian  is  required  to  exercise  the  ut- 
most good  faith  in  taking  care  of  the  wards'  interests.  It  is 
his  duty  to  preserve  the  wards'  property  intact,  aAd  keep  it 
separate  from  his  own.  Brisbane  v.  Bank,  4  Watts  (Pa.) 
92;  White  v.  Parker,  8  fiarb.  (N.  Y.)  48;  Woerner  on  Guar- 
dianship, Section  63. 

To  invest  in  trade  or  speculation  would  be  a  breach  of 
duty  on  the  part  of  the  guardian.  Tucker  v.  State,  72  Ind. 
242;  King  v.  Talbot,  40  N.  Y.  76;  Martin  v.  Rabom,  42  Ala. 
648.  But  it  is  well  established  that  a  guardian  may  not 
keep  idle  the  money  or  property  of  his  wards,  but  is  Sound 
to  all  reasonable  diligence  in  keeping  the  money  loaned  out 
on  good  security  under  the  orders  of  the  court,  and  in  pro- 
curing ordinary  returna  from  other  property ;  and,  if  he  re- 
fuses or  neglects  to  invest  the  money  in  loans  such  as  may 
be  approved  by  the  court,  the  general  rule  is  that  he  will  be 
charged  a  reasonable  rate  of  interest  for  the  use  of  the  money 
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he  has  n^lected  to  loan.  Of  course,  he  is  not  required,  at 
his  peril,  to  keep  the  funds  of  his  wards  so  invested  at  all  • 
times,  but  he  must  exercise  reasonable  diligence  to  keep  it 
80  invested;  and,  if  he  fails  so  to  do,  he  will,  as  said,  be 
charged  with  a  reasonable  rate  of  interest  for  the  use  of  the 
money  during  the  period  it  might  have  been  loaned  out. 
The  rule  is  well  stated  in  Cruce  v.  Crtice,  81  Mo.  676: 

"First.  A  trustee  is  accountable  for  all  interest  or 
profits  actually  received  by  him  from  the  trust  fund,  whether 
used  in  his  private  business  or  otherwise  employed  by  him. 
Under  no  circumstances  will  he  be  permitted  to  retain  any 
benefit  or  advantage  from  the  trust  fund,  except  his  com- 
pensation or  commissions.  Second.  He  is,  at  all  events,  ac- 
countable for  such  interest  or  profits  as  he  might  have  ob- 
tained by  the  exercise  of  reasonable  skill  and  exertion  in 
the  management  of  the  fund,  whenever  the  character  of  his 
trust  or  the  relation  which  he  holds  to  the  fund,  requires  him 
to  make  it  productive.  In  all  such  cases  he  is,  at  least,  ac- 
countable for  such  gains  and  profits,  although  the  actual 
gains  and  profits  may  be  less." 

See  Woerner  on  Guardianship,  Section  64,  where  the- 
authorities  are  gathered  and  reviewed.  That  the  guardian 
may  have  made  use  of  the  funds  of  his  wards  in  his  private 
business,  did  not  constitute  the  transaction  a  loan.  Such  a 
course  would  have  been  a  delinquency  on  his  part,  often  de- 
nounced as  gross  and  wilful  violation  of  his  duty.  It  would 
have  been  a  conversion  of  the  property  to  his  own  use,  and 
is  never  approved  by  the  courts.  The  title  to  the  property 
continued  in  the  wards,  in  the  sense  that,  had  he  appropri- 
ated it,  it  might  have  been  traced  by  them  in  a  proper  action, 
and  the  property,  as  well  as  the  profits  derived  therefrom,  re- 
covered. The  funds  never  became  the  property  of  the  dece- 
dent, as  between  him  and  his  wards,  but  continued  that  of  his 
wards,  and  the  court  rightly  ordered  the  payment  of  the  sev- 
eral sums  owing  these  wards  from  the  estate  of  decedent. 
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As  decedent  never  had  title  thereto,  the  widow  had  no  dis- 
tributive share  therein.  In  other  words,  the  widow  was 
not  entitled  to  a  distributive  one  third  of  the  property  of  his 
wards,  and  the  court  rightly  so  held. — Affirmed. 

Qatnor,  C.  J.,  Evans  and  Salinger^  JJ.,  concur. 


SotslLa  Blachly  et  al.,  Appellees,  v.  John  Newborn  et  al., 

Appellants. 

DEB0S:     Execution — Sul&clency  of  EvtdMce.     Evidence   reviewed. 

1  and  held  InBiifflcient  to  establish  the  execution  of  the  deed  in 
question;  that  the  evidence  established  that  the  deed  was  a 
forgery. 

WITNESSES:      OompeteDcy— Transactions,    Etc.,   With   Deceased^ 

2  Litigant  Claiming  no  Interest  Under  Deceased.  The  statute 
prohibiting  testimony  by  a  party  to  an  action,  as  to  personal 
transactions  or  communications  with  a  deceased,  is  solely  to 
protect  the  adverse  litigant  who  is  claiming  some  right,  title 
or  interest  from  or  under  such  deceased  person.  In  other 
words,  a  party  to  an  action  may  testify  to  relevant  personal 
transactions  and  communications  with  a  deceased,  when  tbe 
adverse  litigant  is  claiming  no  interest  as  representative,  m 
heir  at  law,  as  next  of  kin,  as  assignee,  as  legatee,  as  devisee, 
or  as  survivor,  of  such  deceased  person.  Section  4604,  Code, 
1897. 

PRINCIPLE  APPLIED:  A  widow  contracted  to  convey  cer- 
tain lands  to  her  attorney.  The  attorney  knew  that  the  lands 
belonged  to  the  deceased  husband  in  his  lifetime,  and  that  the 
widow  had  no  deed.  Later,  a  deed  appeared,  purporting  to  have 
been  executed  by  the  husband  to  the  wife  some  two  months 
prior  to  the  husband's  death.  The  widow  then  conveyed  the 
lands  to  the  attorney's  ioife.  The  attorney's  wife  reconveyed, 
as  did  her  grantee.  Still  later,  the  widow  and  her  four  minor 
children  brought  action  to  quiet  title  against  the  attorney's 
wife  and  all  subsequent  grantees  and  grantors,  claiming  that  the 
deed  purporting  to  be  from  the  deceased  husband  to  the  widow 
was  a  forgery.  In  the  meantime,  the  said  attorney  had  died. 
The  court  found  that  the  attorney  had  forged  said  deed.  None 
of  the  defendants,  of  course,  were  claiming  ainy  right  under  the 
said  attorney,    ffeld,  the  widow  (one  of  the  plaintiffs)  was  a 
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competent  witness  to  testify  to  the  relevant  personal  transac- 
tions and  communications  had  by  her  with  the  deceased  at- 
torney prior  to  the  execution  of  said  purported  deed. 

ACKKOWLEDGMENT:     Presumption — Burden  of  Proof  to  Rebut. 

3    The  strong  and  persuasive  presumption  that  the  matters  recited 

in  a  certificate  of  acknowledgment  are  true,  may  be  overthrown 

by  the  one  denying  the  execution  thereof.    Evidence  reviewed, 

and  held  sufficient  to  overcoipe  such  presumption. 

Appeal  from  Wehstir  District  Court. — R.  M.  Wbiuut,  Judge. 

Wednesday.  April  4,  1917. 

Action  to  quiet  title  and  cancel  certain  deedH,  ou  tbe 
theory  that  the  deed  which  is  the  basis  of  all  couveyances  is 
a  forgery.  Decree  for  the  plaintiff  in  the  district  court. 
Defendants  appeal — Affirmed. 

Mitchell  &  FilcM^  for  ai)pellants. 

Robert  HeaJy,  Burnquiift  cG  Joyce,  and  Miller  &  Wal- 
Ungford,  for  appellees. 

Gayxor.  C.  J.— In  the  year  1910,  A.  T, 
tion :  sufflciency   Keenev  was  the  owner  of  Ix)t  4  m   Block 

aj  >>  Duncombe  and  Behring's  Addition  to 
Port  Dodge.  At  that  time,  and  until  his  death,  Stella 
Keeney,  now  Stella  Blachly,  one  of  the  plaintiffs,  was  hin 
wife.  On  the  11th  day  of  September,  1910,  Keeney  was 
killed,  and  left  surviving  him  Stella  Keeney,  his  wife,  and 
four  minor  children,  the  plaintiffs  in  this  action,  Fernie, 
Freddie,  Beulah  and  Dorothy  Keeney.  In  the  year  19K{, 
Stella  Keeney,  the  widow,  intermarried  with  the  co-pUiin- 
tiff,  C.  \V.  Blachly.  On  November  14,  1913,  Stella  Blachly, 
formerly  Stella  Keeney,  and  her  husband,  conveyed  said 
premises  to  one  Lou  R.  Newburn  of  Polk  County,  by  ^-ar- 
rauty  deed.  On  December  18,  1918,  Lou  R.  Newburn  and 
her  husband  conveyed  the  same  premisc^s  to  one  John  S. 
Floren,  of  Webster  County,  by  warranty  deed.  On  Decein- 
ber  22,  1913,  John  S.  Floren  and  wife  tlien  conveyed  the 
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same  premises  by  warranty  deed  to  the  defendant  Martin 
ErtL 

On  this  appeal,  we  have  to  deal  only  with  the  rights  of 
the  children  of  A.  T.  Keener  in  the  land.     It  is  claimed 

ft* 

by  these  children  that  the  widow,  Ktella  Blachly,  upon  the 
death  of  her  husband,  A.  T.  Keeney,  had  only  a  one-third 
interest  in  the  land,  and  that  her  deed  to  Lou  R.  !Newhurn 
conveyed  no  more  than  this  interest,  and  that  the  other  de- 
fendants took  only  the  interests  of  their  grantors.  The  de- 
fendants, however,  contend  that,  on  the  12th  day  of  July, 
1910,  about  two  months  before  the  death  of  the  said  Keeney, 
he  conveyed  all  his  right,  title  and  interest  in  the  lot  in  ques- 
tion to  his  wife,  Stella  Keeney;  that,  at  the  time  she  made 
the  conveyance  to  Lou  R.  Newburn,  December  13,  1913,  she 
had  good  and  perfect  title  to  the  land,  and  her  deed  to 
Newbum  conveyed  a  perfect  title,  which  passed  to  the  otlier 
defendants  by  subsequent  conveyances.  The  plaintiff's  I'C- 
ply  is  that  the  deed  relied  upon  as  having  been  executed  by 
A.  T.  Keeney  to  his  wife,  Stella  Keeney,  was  a  forgery; 
was  neither  executed  nor  delivered  during  his  lifetime;  that 
it  passed  no  title  to  Stella  of  any  interest  held  by  Keeney 
in  the  land ;  that  the  only  interest  she  had  at  the  time  of 
his  death  was  her  one-third  interest  as  widow,  and  her  right 
to  occupy  it  as  a  homestead. 

It  is  apparent  that,  if  A.  T.  Keeney  did  not  make  this 
deed  to  Stella  Keeney,  purporting  to  be  executed  on  July 
12,  1910,  then,  on  his  death,  only  one  third  passed  to  her, 
and  two  thirds  to  his  children.  It  is  apparent,  then,  tlmt 
if  Stella  had,  at  the  time  of  Keeney *s  death,  but  her  stat- 
utory right  to  a  distributive  share  in  the  property,  she 
could  and  did  pass  nothing  more  than  that  by  her  deed  to 
Kewburn,  and  that  Mrs.  Newburn  could  convey  no  more 
than  she  had  received.  The  district  court  found  for  the 
plaintiffs,  and  that  the  purported  deed  from  Keeney  to  his 
wife  was  a  forgery;  that  Lou  R.  Newbuni  took  only  a  one- 
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third  interent  in  the  land,  and  only  that  interest  passsed  to 
her  grantees;  that  the  children  of  Keeuey,  the  plaintiffs 
herein,  were  entitled  to  a  two-thirds  interest  in  the  land, 
and  a  decree  was  entered  accordingly.  From  this  decree, 
the  defendants  John  S.  Floren  and  Anna  J.  Floren  appeal. 
The  case  is  triable  de  novo  here.  The  question  wliich  is  to 
be  determined,  and  which  is  decisive  in  this  case,  is  whether 
or  not  the  deed  from  A.  T.  Keeney  to  Stella  Keeney,  dated 
July  12,  1910,  purporting  to  convey  the  lot  in  question  to 
her,  was  executed  by  A.  T.  Keeney,  or  whether  said  instru- 
ment was  a  forgery.  This  is  the  only  matter  decided  by 
the  trial  court  adversely  to  the  appellants. 

It  is  conceded  that,  on  and  prior  to  the  12th  day  of 
July.  191(1,  A.  T.  Keeney  was  the  owner  of  Lot  4  in  Block 
1  in  Duncombe  &  Behring*s  Addition  to  Fort  Dodge;  that 
at  that  time  he  was  the  husbiind  of  the  plaintiff  Stella 
Keeney  Blachly;  that,  on  September  11,  1910,  Keeney  was 
killed  in  a  railroad  wreck;  that  he  had  been  married  to 
Ktella  about  7  years;  that  he  had  two  children  by  her, 
Fernie  and  Freddie  Keeney;  that,  at  the  time  of  the  trial, 
Fernie  was  10  years  old  and  Freddie  9;  that,  at  the  time 
of  his  death,  he  had  two  other  children,  born  of  a  previous 
marriage,  both  under  18  years  of  age  at  the  time  of  the 
trial;  that  Keeney  died  intestate;  that,  on  the  **31st"  day  of 
September,  1913,  Stella  Keeney  intermarried  with  her  co- 
plaintiff,  C.  W.  Blachly;  that,  soon  after  her  marriage  to 
Blachly,  she  became  acquainted  with  one  John  Newburu, 
a  lawyer  in  Des  Moines;  that  she  met  him  at  Fort  Dodge; 
that  Blachly,  at  the  time  of  his  marriage  with  Stella,  had 
a  divorced  wife  living ;  that  Newburn  came  to  Mrs.  Blachly's 
house  with  her  husband  to  see  about  a  case  that  Newburu 
was  then  trying  for  her  husband;  that  Newburn  subse- 
quently visited  the  home  to  consult  with  her  husband, 
Blachly,  with  reference  to  the  custody  of  some  minor  chil- 
dren, who,  it  appears,  were  in  the  custody  of  his  former 
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wife.  The  exact  date  of  his  visits  is  not  recorded  iu  the 
record.  On  one  of  those  visits,  and  on  or  ahoiit  the  6th  day 
of  November,  1913,  just  before  the  execution  of  the  deed 
to  Lou  R.  Newburn,  hereinbefore  referred  to,  Newbum 
procured  from  Stella  Blachly  and  her  husband,  C.  W.  Blach- 
ly,  the  following  agreement: 

"This  article  of  agreement  made  and  entered  into  this 
6th  day  of  November,  A.  D.  1913,  by  and  between  Mrs. 
Stella  Blachly  and  Charles  W.  Blachly,  of  Webster  County, 
Iowa,  parties  of  the  first  part  and  John  Newburn  of  Polic 
County,  Iowa,  party  of  the  second  part,  witnesseth,  to  wit: 
That  the  said  Stella  Blachly  and  Charles  W.  Blachly  have 
employed  the  said  John  Newburn  to  bring  an  action  to 
modify  a  certain  decree  of  divorce  in  the  case  of  Clara 
Blachly   vs.   Charles  W.   Blachly,   entered   in   the  district 
court  of  Polk  County,  Iowa,  during  the  May  term  of  1913, 
said  modification's  desire  is  to  obtain  the  -custody  of  the 
minor  child  Francis  Mary  Blachly,  child  of  the  said  Clara 
Blachly  and  Charles  W.  Blachly,  and  if  need  be,  to  go  to 
the  city  of  Wichita,  Kansas,  to  obtain  the  custody  of  said 
child,  and  if  need  be,  in  case  of  the  failure  to  get  said  de- 
cree modified  in  the  district  court  of  Polk  County,  Iowa» 
to  appeal  said  case  to  the  Supreme  Court  of  the  state  of 
Iowa  in  an  effort  to  get  said  decree  modified.     It  is  the 
opinion  of  the  said  Newbum  that  the  said  decree  can  be 
modified,  but  he  has  not  guaranteed  same  to  the  parties  of 
the  first  part,  and  the  said  Stella  Blachly  and  Charles  W. 
Blachly  are  to  convey  to  the  said  Newburn  and  furnish  a 
good  and  perfect  title  to  the  property  known  as  Wt  4,  Block 
*I,'  in  Duncombe  and  Behring's  Addition  to  Fort  Dodfre. 
Iowa,  free  of  all  lien  and  incumbrances  whntsdever,  and 
the  said  John  Newburn  is  to  pay  to  the  said  fetella  Blachly, 
when  the  title  is  perfect,  including  money  that  has  heen 
advanced  within  the  last  5  days  in  the  aggregate  sum  of 
|250,  and  the  remainder  of  said  property  or  value  thereof 
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shall  firat  go  to  pay  the  said  John  Newburn  f  75  that  he  has 
heretofore  advanced  to  the  said  Charles  W.  Blachly,  and  to 
pay  the  said  Newbiiru  whatever  money  that  he  may  in  the    • 
future  advance  as  expense  and  his  attorney  fees.    It  is  also 
agreed  that  the  said  Newburn,  party  of  the  second  part, 
shall  proceed  at  once  to  start  proceedings  for  modification 
of  said  decree,  as  heretofore  stated,  and  shall  prosecute 
same  diligently  until  the  final  determination  of  said  action. 
It  is  further  agreed  upon  the  part  of  Stella  Blachly  and 
Charles  W.  Blachly  that  they  shall  proceed  immediately  to 
perfect  the  title  to  said  property  and  furnish  an  abstract 
to  date  showing  a  good  title  free  and  clear  of  all  liens  and 
incumbrances  to  the  above  described  property  in  Fort  Dodge, 
Webster  County,  Iowa.     It  is  also  agreed  that  possession 
of  said  premises  shall  be  given  to  the,  said  John  Newburn 
on  the  first  day  of  December,  A.  D.  1913,  if  he  so  desires." 
On  the  24th  day  of  November,  1913,  following  the  exe- 
cution of  this  contract,  the  deed  in  controversy  was  put  on 
record.    This  deed  purports  to  be  executed  by  A.  T.  Keeney, 
husband  of  Stella  Keeney,  to  Stella  Keeney,  in  considera- 
tion of  one  dollar  and  love  and  affection,  and  conveys  to  her 
the  property  in  controversy,  with  covepantfi^  of  warranty, 
and  is  dated  on  the  12th  day  of  July,  1910,    There  is  evi- 
dence that  this  alleged  forged  d^d  was  in  the  hands  of 
John  Newborn,  but  there  is  np  evidence  that  it  was  ever 
delivered  to,  received  by,  or  in  the  possession  of,  Stella 
Keeney,  or  that  she  ever  knew  of  its  existence  until  the 
year  1915.     The  deed  puri>ort8  to  be  acknowledged.     The 
following  acknowledgment  is  attached : 
"State  of  Iowa,  Polk  County,  SS. 

"On  this  12th  day  of  July,  A.  D.  1910,  before  me,  a 
notary  public  in  and  for  said  county,  pei^sonally  came  A..  T. 
Keeney,  to  me  personally  known  to  be  the  identical  person 
whose  name  is  affixed  to  above  depd  as  grantor,  ^nd  acknowl- 
^ged  the  execution  of  the  same  to  be  his  voluntary  act  and 
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deed.    Witness  niv  hand  and  official  seal  the  dav  and  year 
last  above  written. 

"T.  L.  Sellers, 
"^"otarj  Public  in  and  for  Tolk 
**( Notarial  Seal.)  •    County,  Iowa." 

Edith  Anderson  was  called  on  behalf  of  the  plaintiff, 
and  testified  that  she  was  22  years  old;  a  stenographer,  3 
years'  experience;  knew  John  Newburn;  commenced  work- 
ing for  hini  in  eJuly,  1913,  and  continued  until  April,  1914; 
that  she  was  the  only  stenographer  in  the  office;  used  an 
L.  C.  Smith  typewriter;  that  that  was  the  only  kind  in 
Newburn's  office;  that  she  thought  she  saw  the  deed  in 
controversy  before  in  the  citv  of  Des  Moines.  It  was  shown 
to  her  on  the  trial.    She  said : 

"I  think  I  wrote  out  that  paper,  so  far  as  the  type- 
written portion  is  concerned.  It  was  while  I  worked  in 
Newburn's  office.  Cannot  sa}-  the  exact  date.  Wrote  it 
at  Mr.  Newburn's  request.  Did  not  see  anyone  sign  the 
name  of  A.  T.  Keeney  to  the  paper.  While  I  was  writing  it» 
Mr.  Nfiwburn  saw  me  erasing,  and  he  wanted  to  know  what 
I  was  doing.  I  told  him  I  had  made  a  mistake  about  the 
date.  He  told  me  that  I  better  take  another  blank  and  copy 
the  deed.  I  remember  this  transaction  because  I  asked  hiin 
if  he  wanted  to  have  the  dates  on  it  as  thev  were  on  the 
copy  he  gave  me.  He  said,  ^The  same  dates.'  He  wanted  me 
to  copy  it  just  exactly  as  he  had  written  it.  It  was  his 
custom  to  make  a  draft  of  whatever  deed  he  had,  and  have 
me  copy  it.  What  impresses  this  upon  my  mind  was  the 
fact  that  the  dates  were  so  old,  and  I  remember  writing  it 
and  antedating  it,  dating  it  back.  Newburn  died  after  I 
left  there.  I  cannot  recall  the  date  I  wrote  the  deed,  but 
it  was  between  July,  1913,  and  April,  1914." 

Mrs.  Stelia  Bflachly,  called  on  the  part  of  the  plaintiffs, 
testified : 
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"John  Newbum  is  a  lawyer.  I  became  acquainted  with 
him  soon  after  my  marriage  to  Mr.  Blachly.  He  came  to 
Fort  Dodge.  My  husband  Blachly  introduced  him  to  me. 
He  asked  me  if  I  had  any  children.  I  told  him,  two.  He 
asked  me  if  I  owned  my  home.  I  told  him  I  did.  He  asked 
me  if  I  had  a  perfect  title — if  I  had  a  deed.  I  said  no, 
there  was  no  deed  left.  It  is  just  as  Mr.  Keeney  left  it. 
I  told  him  I  had  two  children  and  Mr.  Keeney  had  two  by 
his  former  wife.  He  said,  'You  ought  to  have  a  deed  to  the 
place.'  I  said,  'Well,  I  couldn't  have  a  deed  to  the  place;' 
that  Mr.  Healy  told  me  I  couldn't  have  a  deed  unless  I  went 
through  court.  He  said  I  ought  to  have  it  fixed  up.  I  said 
Mr.  Healy  had  told  me  I  could  occupy  it  as  a  home  as  long 
as  I  wanted  to  live  there.  I  told  him  I  was  satisfied  with 
that.  He  said  ho  could  make  me  a  perfect  deed;  that  I 
could  have  a  perfect  deed,  and  do  as  I  pleased  with  my 
home.  He  went  to  Des  Moines  and  came  back.  He  then 
gave  me  a  paper  (referring  to  the  contract  hereinbefore 
set  out).  All  that  Newburn  said  about  the  house  and  lot 
was  that  he  could  make  me  a  perfect  deed.  I  didn't  under- 
stand what  he  meant,  or  how  he  was  to  proceed  in. refer- 
ence to  making  a  perfect  deed.  The  first  time  that  I  knew 
there  was  any  deed  recorded  which  purported  to  be  a  deed 
from  my  husband,  A.  T.  Keeney,  to  myself,  was  when  Mr. 
Newbum  brought  a  deed  from  Des  Moines.  I  didn't  know 
it  was  a  forged  or  fabricated  deed  at  the  time.  Newburn 
took  the  deed  of  the  property  that  my  husband  had  and  the 
abstract  and  insurance  papers  with  him.  The  first  time  I 
saw  the  deed  in  controversy  was  in  Mr.  Healy's  office,  in 
1915.  It  was  borrowed  temporarily  for  the  purpose  of  show- 
ing it  to  me.  I  am  familiar  with  my  former  husband's 
signature.  The  signature  'A.  T.  Keeney'  appearing  on  this 
deed  is  not  his  genuine  signature.  The  signature  appear- 
ing upon  the  other  exhibits  introduced  is  his  genuine  signa- 
ture.    •     •     •     I  gaw  one  of  the  exhibits  introduced  in 
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evidence  signed  by  nij  husband.  Basing  my  judgment  on 
comparison  of  signature  on  these  exhibits^  this  is  not  my 
husband's  genuine  signature  on  the  deed  iu  question.  Q. 
That  answer  you  base  on  comparison  of  pigmitures.  Look- 
ing at  the  other  signatures^  you  say  this  is  not  his  signature? 
A.  No,  sir.  That  is  not  hia  signature.  Q.  Well,  I. say, 
do  you  make  that  answer  by  comparison^  by  comparing 
that  signature  with  the  other  two?    A.     Yes,  sir." 

■      I 

"We  were  married  in  September,  1913,  and  in  Novem- 
ber, 1913,  Ne^vburn  came  to  niv  house  witl\  my  husband." 

She  further  answ^ered:  "The  comparison  th^t  I  have 
made  of  the  signature  on  the  deed  in  question  with  other 
signatures  that  I  know  to  be  genuine,  is  not  the  only  reason 
why  I  say  that  the  signature  on  the  deed  in  question  is  not 
genuine." 

G.  B.  Wheeler^  called  for  the  plaintiff,  testified  that 
he  was  cashier  of  the  Fort  Dodge  National  Bank.  Had 
been  in  the  banking  business  for  25  years.  Had  been  cash- 
ier,  assistant  cashier,  and  paying  teller,  of  banks.  Had 
made  an  effort  to  study  and  familiarize  himself  with  the 
characteristics  of  handwriting,  and  with  signatures.  Had 
experience  in  examining  and  studying  handwriting  and 
signatures.  He  was  then  shown  the  signature  to  the  deed 
in  question.  He  was  also  shown  what  was  admitted  to  be 
the  genuine  signature  of  A,  T.  Keeney.  His  opinion  was 
asked  as  to  whether  or  not  both  signatures  were  made  by 
the  same  individual.    He  answered : 

"I  shouldn't  like  to  pay  a  check  knowing  one  to  be 
genuine  and  not  knowing  the  other  was.  They  don't  look 
to  me  as  though  they  were  written  by  the  same  person." 

E.  H.  Zuerrer,  called  for  the  plaintiff,  testified  that  he 
resided  in  Fort  Dodge.  Had  been  engaged  in  the  banking 
business  for  16  years.  Connected  with  the  Commercial  Na- 
tional  Bank.  Had  occupied  the  position  of  assistant  cashier. 
Had  made  a  study  and  devoted  time  in  reference  to  the 
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study  of  conipariHou  of  signatures  atid  handwriting.  Had 
to  get  signatures  on  checks  for  about  8  years.    He  said : 

"I  should  say  that  the  signature  of  A.  T.  Keeney  in 
the  deed  in  question  and  the  signature  upon  the  exhibit 
admitted  to  be  genuine,  are  not  both  written  by  one  and  the 
sftme  hand.  I  should  say  that  they  were  tot  written  by 
one  and  the  same  hand.'* 

D.  J.  Coughlan  testified: 

"I  am  cashier  of  the  fowa  Savings  Tiank  of  Fort  t)odge. 
Have  been  connected  with  that  bank  12  years.  Was  former- 
ly connected  with  the  First  Kahonal  Bank  for  13  years. 
I  was  a  teller  of  the  First  National  Hank  about  7  vears. 
Have  made  a  study  of  handwriting.  Knew  A.  T.  Keeney. 
He  kept  an  account  in  the  Iowa  Savings  Bank.  We  had 
his  signature  in  the  bank.  It  is  customary,  when  an  ac- 
count is  opened  at  the  bank,  to  have  the  sighature  of  the 
depositor  on  file.  Mr.  Keeney  signed  a  card  marked  *0.* 
On  Exhibit  KV  is  Mr.  Keeney's  genuine  signature.  The 
card  was  left  in  the  bank  for  the  purpose  of  identification. 
He  did  business  with  the  bank  up  to  the  time  of  his  death. 
It  does  not  seem  to  me  that  the  signature  on  exhibit  *0' 
and  the  signature  on  the  deed  in  question  is  in  the  same 
handwriting.  It  is  very  different  looking  signature.  On 
the  card,  the  signature  is  more  free." 

T.  L.  Sellers,  called  on  behalf  of  the  defendant,  testi- 
fied that  he  was  an  attorney,  and  had  resided  in  I)es  Moines 
for  30  years;  that  his  office  was  on  5th  and  Locust  Streets, 
on  the  east  side;  that  he  was  acquainted  with  John  >few- 
hurn;  that  Newburn  had  an  office  on  the  west  side  of  the 
river  in  the  Flynn  Building,  just  opposite  the  rhamberlain 
Hotel;  that  he  was  a  notary  public  in  the  year  1910.  He 
further  testified: 

"In  the  matter  of  taking  acknowledgments,  I  am 
always  acquainted  with  the  person,  or  acquainted  with  the 
person  that  introduces  him.    Sometimes  I  take  acknowledg- 
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meuts  of  a  person  that  is  iutroduced  to  lue  by  a  person  that 
I  know,  I  don't  remember  anyone  by  the  name  of  A.  T. 
Keeney  in  the  year  1910.  I  have  no  independent  recollec- 
tion of  taking  his  acknowledgment.  The  signature  to  the 
acknowledgment  is  in  my  handwriting.  Aside  from  the 
handwriting,  I  have  no  recollection  of  taking  the  acknowl- 
edgment." 

He  was  asked  this  question : 

"What  do  you  say  as  to  whether'  or  not  that  acknow- 
ledgment was  or  was  not  taken  on  the  date  shown  there- 
on, July  12,  1910?  A.  I  would  say  that  the  acknowledg- 
ment  was  taken  on  the  date  that  it  shows." 

He  also  testifies  that  he  was  a  notary  public  in  No- 
vember, 1913;  that  he  couldn't  recall  A.  T.  Keeney  at  all; 
didn't  remember  the  man;  knew  no  reason  why  A.  T.  Kee- 
ney should  come  down  to  his  office  on  the  east  side  to 
acknowledge  a  deed;  that  he,  himself,  did  not  prepare  the 
deed;  that  the  only  connection  he  had  with  it  was  simply 
the  affixing  of  his  signature  and  the  notarial  seal. 

This  constitutes  substantially  all  the  evidence  on  which 
the  case  was  submitted.  This  record  discloses  a  mental 
attitude  on  the  part  of  Newburn  and  a  personal  interest 
that  might  lead  him  to  do  the  thing  charged  to  have  been 
done  by  him.  Ix>u  R.  Newburn  is  the  wife  of  John  New- 
burn,  and  was  during  all  the  time  covered  by  the  matters 
here  in  controversy.  We  think  the  Irecord  discloses  beyond 
much  contx'oversy  that  the  signature  in  this  deed  is  not  in 
the  handwriting  of  A.  T.  Keeney. 

Two  legal  questions  arise  upon  this  record,  and  are 
urged  upon  our  attention: 

1st.  The  competency  of  Stella  Keeney  Blachly  to  tes- 
tify to  personal  transactions  and  communications  between 
her  and  John  Newburn,  under  the  inhibitions  of  Section 
4  004  of  the  Code  of  1837.  John  Newburn  was  dead  at 
the  time  she  was  examined  as  a  witness. 
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2d.  The  probative  force  of  the  certificate  of  ackuowl- 
edgment  appearing  upon  the  deed  upon  the  question  of 
the  due  execution  of  this  instrument  by  A.  T.  Keeney. 

The  statute  which  it  is  contended  makes  her  incompe- 
tent as  a  witness  (Section  460i  of  the  Code  of  1897)  pro- 
vides : 

*^No  party  to  any  action    ♦    *    *    shall 

*'  Swnpet'^ncy :       ^   examined    as   a    witness   in    regard    to 

etc°"with°*'       any  personal  transaction  or  communication 

iifteant  claim-     between  such  witness  and  a  person  at  the 

iag  no  Inter-  x        *  i_  •       x-  j 

nt  under  commencement    of    such    exammation    de- 

ceased,  ♦  ♦  ♦  against  the  executor,  ad- 
ministrator, heir  at  law,  next  of  kin,  assignee,  legatee,  dev- 
isee or  survivor  of  such  deceased  person.'- 

The  purpose  of  this  rule  is  to  exclude  the  testimony  of 
the  survivor  as  to  a  personal  transaction  with  the  dece- 
dent, when  offered  against  the  latter*s  estate.  .  The  basis 
of  the  rule  is  that,  the  dead  man's  mouth  being  closed,  the 
law  closes  the  mouth  of  him.  who  seeks  to  assort  a  claim 
against  the  dead  man's  estate,  in  so  far  as,  in  the  assertion 
of  the  claim,  the  proof  may  rest  upon  personal  transactions 
or  communications  between  him  and  the  dead  man.  Evi- 
dence as  to  personal  transactions  or  communications  be- 
tween the  living  and  the  dead  are  not  prohibited  by  this 
statute,  even  when  the  living  is  a  party  to  the  suit,  and  even 
though  the  suit  be  against  the  estate  of  the  dead  man,  or 
against  those  who  are  the  representatives  of  the  dead  man's 
estate,  or  successors  of  the  dead  man  to  an  estate  left  by 
bim.  The  inhibition  of  the  statute  as  to  testimony  concern- 
ing personal  transactions  and  communications  between  the 
living  and  the  dead,  relates  to  the  party  to  the  suit,  etc., 
and  then  only  when  the  suit  is  against  the  executor  of  a 
dead  man,  the  administrator  of  a  dead  man,  heir  at  Jaw  or 
next  of  kin  of  a  dead  man,  the  assignee  of  a  dead  man,  the 
legatee  of  a  dead  man,  or  the  devisee  or  survivor  of  said 
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dead  man,  claiming  rights  in  some  of  these  designated  ca- 
pacities. 

In  the  case  at  bar,  the  controversy  is  between  the  liv- 
ing, Lou  R.  Newburn,  and  her  grantees,  and  the  plaintiffs 
in  this  suit.  It  is  not  against  anyone  claiming  an  interest 
in  the  estate  of  John  Newburn  in  any  of  the  capacities 
mentioned  in  the  statute.  In  French  v.  French,  84  Iowa 
655,  659,  the  basic  principle  of  the  statute  is  stated  in  this 
language : 

"The  statute  under  consideration  (meaning  the  statute 
in  question)  was  designed  to  protect  persons  claiming  some 
right  or  title  from  a  person  who  at  the  time  of  the  exami- 
nation is  dead,  or  incompetent  to  testify  by  reason  of  mental 
unsoundness.^' 

None  of  the  parties  against  whom  Btella  Keeney  Blach- 
ly  was  permitted  to  testify  claimed  any  right  or  title  from 
John  Newburn,  and  she  did  not  come  within  the  inhibition 
of  the  statute.  If  John  Newburn  acted  in  any  capacity,  he 
acted  as  the  agent  of  his  wife,  Lou.  Transactions  with 
him  as  agent  do  not  come  within  the  inhibitions  of  the  stat- 
ute. See  Reynolds  v.  Iowa  d  'Nebraska  Ins.  Co.,  80  Iowa 
563;  also  Salyers  v.  Monroe,  104  Iowa  74.  We  have  not 
overlooked  what  is  said  and  the  construction  put  upon  the 
statute  in  Campbell  Banking  Co.  v.  Cole,  89  Iowa  211. 
In  Sorensen  v.  Sorensen,  (Neb.)  100  N.  W.  930,  the  Su- 
preme Court  of  Nebraska  said: 

"It  may  be  conceded  that  the  witness  was  interested, 
and  the  testimony  is  of  conversations  and  transactions  bad 
between  the  witness  and  the  deceased;  yet,  unless  the  ad- 
verse party  is  the  representative  of  the  deceased  person, 
the  evidence  is  not  within  the  ban  of  the  statute." 

It  is  true  that,  in  the  suit  at  bar,  IjOu  R.  Newburn 
was  the  widow  of  John  Newburn  and  was  a  party  to  the 
suit,  and  is  the  one  through  whom  the  other  defendants 
claim  title.    It  is  true  that  the  testimony  of  Stella  Keeney 
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Blachly  is  against  the  interestfi  asserted  by  Lou  B.  Newburn 
and  her  co-defendants.  It  is  true  that,  in  French  v,  French, 
84  Iowa  659,  this  court  said  that  the  words  "next  of  kin" 
were  used  in  the  statute  in  the  broader  sense  which  in- 
cludes relatives  by  marriage  who  are  entitled  by  law  to  a 
distributive  share  in  the  estate  of  the  decedent.  The  word 
'^decedent/'  as  used  there,  means  the  decedent  against  whose 
estate  the  suit  is  urged.  It  is  true  that,  under  this  con- 
struction of  the  statute,  Lou  B.  Newburn  was  next  of  kin — 
next  of  kin,  however,  of  John  Newburn.  She  did  not  urge' 
any  claim  as  next  of  kin  of  John  Newburn,  and  based  no 
right  in  this  suit  as  next  of  kin  of  John  Newburn.  She 
appeared  in  her  own  rights  under  the  deed  from  the  Blach- 
lys  to  her.  Therefore,  the  testimony  of  Stella  Blachly  was 
not  against  anyone  protected  by  the  statute.  Her  testi- 
mony was  as  to  communications  and  conversations  had 
with  John  Newburn,  a  person  through  whom  none  of  these 
defendants  claimed  any  interest  as  next  of  kin  or  other- 
wise. We  conclude,  therefore,  that  she  was  a  'competent 
witness  to  testify  to  the  matters  complained  of  in  this  suit. 
This  brings  us  to  a  consideration  of  the  probative  force 
of  the  certificate  of  acknowledgment  upon  the  question  of 
the  due  execution  of  the  instrument  in  question  by  A.  T. 

Keeney.  It  is  true  that  the  courts,  general- 
8.  AcKNowLBDG-      ]y   fij  the  opinious  handed  down,  show  a  de- 

MjSMT :   pre-  tf  7  r  7 

InT^en^'oi  cided  tendency  to  attach  great  weight   to 

rebut.  ^  ^^®  certificate  of  acknowledgment,  and  view 

with  distrust  any  attempt  to  discredit  it; 
and  it  has  been  sometimes  said  that,  in  order  to  impeach 
the  certificate  of  a  notary  to  a  deed  reciting  facts  that  such 
certificates  do  recite,  the  evidence  must  be  clear,  cogent 
and  convincing;  that  the  presumption  is  in  favor  of  the 
facts  therein  recited.  But  it  is  also  true  that  the  ordinary 
rules  respecting  the  determination  of  issues  of  fact  are  to 
be  invoked  in  the  determination  of  this  fact,  the  same  as 
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any  other  fact,  ami  it  is  only  the  qua/ntum  of  proof  that 
varies  from  the  ordinary  rules  touching  the  burden  of  one 
who  asserts  facts  contradicting  the  certificate.  See  Oribben, 
V.  Clement,  141  Iowa  144.  See,  also,  Currier  v.  Clark,  145 
Iowa  613;  Roberts  v.  Roberts,  176  Iowa  610.  The  facts, 
however,  recited  in  this  certificate,  are  not  conclusive.  See 
Section  4632  of  the  Code  of  1897.  The  certificate  raises  a 
presumption  that  the  matters  recited  in  the  certificate  are 
true,  and  casts  upon  the  one  denying  the  due  execution  of 
the  instrument  the  burden  of  negativing  the  facts  therein 
stated.  Has  the  plaintiff  met  this  burden?  We  think  she 
has.  Although  the  evidence  is  largely  circumstantial,  we 
find  the  following  facts  clearly  appearing  in  the  record: 

That  John  Newburn  came  to  the  plaintiff  Stella  Blach- 
ly,  and  in  conversation  with  her  discovered  that  sbe  had 
no  deed  to  the  property  in  controversy;  that  the  title  was 
in  her  husband;  that  she  was  only  claiming  a  distributive 
share  in  the  property,  and  her  statutory  right  of  occupancy 
as  a  homestead ;  that  he  was  told  by  her  that,  so  far  as  shie 
knew,  her  husband  had  left  no  deed;  that  he  learned  that 
her  husband  had  two  children  by  a  former  wife,  who  would* 
inherit  from  their  father  an  interest  in  the  estate;  that  he 
told  her  she  ought  to  have  the  deed  to  the  place;  that  she 
ought  to  have  it  fixed  up;  that  he  could  make  her  a  perfect 
deed ;  that  she  could  have  a  perfect  deed,  and  that  she  could 
then  do  with  the  home  as  she  pleased ;  that  he  went  to  Des 
Moines  and  returned ;  that  this  was  in  November,  1913,  long 
after  the  death  of  her  husband ;  that,  on  his  return,  he  pi'C- 
sented  to  her  and  her  husband  the  article  of  agreement 
dated  November  6,  1913,  hereinbefore  set  out,  in  which  it 
was  provided  that  Stella  Blachly  and  her  husband,  Chas.  W. 
Blachly,  should  convey  to  him  a  good  and  perfect  title  to 
the  property  in  controversy,  free  of  all  liens  and  incum- 
brances whatsoever;  that,  between  that  time  and  the  24th 
day  of  November,  1913,  following,  a  deed  from  A.  T.  Keeney 
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to  Stella  Keeney  was  put  on  record,  purporting  to  be  exe- 
cuted on  the  12th  day  of  July,  IdlO,  about  two  months  be- 
fore the  death  of  Keeney;  that,  between  the  execution  of 
said  contract  and  the  recording  of  the  purported  deed,  on 
the  14th  day  of  November,  1913,  he  procured  from  Stella 
Blachly  and  her  husband  the  deed  to  his  wife  of  this  prop- 
erty. The  testimony  is  conclusive  Jhat  the  purported  deed 
was  not  signed  by  A.  T.  Keeney  in  his  own  handwriting. 
The  record  also  shows  that  he  could  write.  There  is  no 
evidence  of  any  other  pergonal  transactions  between  New- 
burn  and  Keeney.  There  is  evidence  tending  to  show  that 
the  deed  in  controversy  was  prepared  by  Newburn,  with 
the  aid  of  his  stenographer,  long  lifter  A.  T.  Keeney's  death, 
and  somewhere  between  July,  1913,  and  April,  1914.  . 

We  do  not  pretfend  to  account  for  the  fact  that  the 
acknowledgment  wag  taken  before  a  reputable  lawyer  of 
this  city,  and  appears  to  have  been  acknowledged  on  the 
12th  day  of  July,  1910.  The  notary,  however,  testifies  that 
he  did  not  personally  know  Keeney;  had  no  personal  rec- 
ollection of  his  ever  appearing  before  him;  that  he  cannot 
account  for  the  fact  that  Keeney,  who  had  no  acquaintance 
with  the  notary,  should  have  gone  from  the  comer  of  8th 
Street  on  the  west  side  to  5th  Street  on  the  east  side  to 
have  this  deed  acknowledged.  He  further  testifies  that  he 
took  acknowledgments  when  he  was  not  acquainted  with 
the  person,  if  he  was  acquainted  with  tlje  person  who  intro- 
duced him  as  the  person,  providing  the  person  who  intro- 
duced him  was,  in  his  judgment,  a  reputable  i)erson  and  re- 
liable. It  does  not  api)ear  that  he  was  acquainted  even 
with  the  signature  of  A.  T.  Keeney.  The  statute,  however, 
provides : 

"That  the  person  making  the  acknowledgement  was 
known  to  the  officer  taking  the  acknowledgment  to  be  the 
identical  person  whose  name  is  affixed  to  the  deed  as  gran- 
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tor,  or  that  such  identity  was  proved  bj  at  least  one  cred- 
ible witness,  naming  him."    Section  2948,  Code,  1897. 

The  notary  called  by  the  defendant  in  his  testimony 
lessens  the  probative  force  of  the  certificate  by  negativing 
one  of  the  facts  essential  to  be,  and  w^hich  in  fact  was. 
stated  in  the  certificate,  to  wit:  ^4*ersonally  came  A.  T. 
Keeney,  to  me  personallv  known  to  be  the  identical  pereou 
whose  name  is  affixed  to  the  above  deed  as  grantor."  The 
notary  did  not  know  the  man  who  purported  to  acknowl- 
edge the  deed;  did  not  know  his  handwriting;  had  no 
acquaintance  with  him  at  all;  has  no  recollection  of  ever 
seeing  him;  and  the  notary  evidently  depended,  in  making 
his  certificate,  upon  some  person's  assertion  whose  name  is 
not  recorded,  and  not  made  known  in  this  record.  Our 
onlv  conclusion  from  this  record  is  that  the  notary  was 
imposed  upon  in  some  way,  and  did  not  give  attention  to 
the  dates  appearing  upon  the  instrument  as  he  should  have 
done  in  performing  this  solemn  ministerial  act.  There  is 
no  evidence  of  the  execution  of  this  instrument  outside  of 
the  mere  fact  of  the  acknowledgment  appearing  upon  it. 
and  we  conclude  that  this  has  been  overcome  by  the  sub- 
stantive evidence  and  the  facts  and  circumstances  dis- 
closed in  this  record. 

Upon  the  whole  record,  we  think  the  court  was  right, 
and  the  cause  is — Affirmed. 

Ladd^  Evans  and  Salinger,  JJ.,  concur. 


Charles  Gosswiller,  Appellee,  v.  Julhts  Jansex, 

Appellant. 

PAYMBKT:    Recovery  of  Payments — Mistake — Evidence.    Bvidence 

1  under  the  issue  of  mistake   reviewed,  and  held  sufficient  to 
Justify  the  recovery  of  payments. 

COMPROMISE  AND  SETTLEBIENT:    Nature  and  Requisites— Mis- 

2  take  or  Fraud — Effect.     A  plea  of  compromise  and  settlement 
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necessarily  falls  when  it  appears  that  the  payment  was  made 
in  full  performance  of  an  undisputed  previous  contract,  and 
that  the  amovnt  of  the  payment  was  adjusted  in  accordance  with 
an  untrue  statement  of  the  one  so  pleading. 

Appeal  from  Sac  District  Court. — E.   G.   Albert,  Judge. 

Wednesday,  April  4,  1917. 

Action  to  recover  from  the  defendant  the  sum  of 
11,000  as  having  been  paid  to  the  defendant  bv  the  plaintiff 
bv  mistake.  The  case  was  brought  and  tried  in  equity. 
The  trial  court  found  for  the  plaintiff,  and  the  defendant 
apjieals. — A  ffirmed. 

R,  L.  McConI,  for  appellant. 

Coffner  d  Poxcrrs,  for  appellee. 

Evans,    J. — The    plaintiiBf,    Oosswiller, 

^  Sfv^erv^Jf*  ^     bought  of  the  defendant,  Jansen,  a  farm  of 

misSKe^evi-       320  acres,  for  an  agreed  price  of  |40^000. 

The  sale  was  made  through  an  agent,  Hub- 
bell.  The  contract  of  sale  was  entered  into  January  13, 
1914.  This  contract  provided  for  a  down  payment  of  f  1,000, 
with  balance  to  be  paid  on  March  1,  1915,  such  balance  to 
draw  interest  from  March  1,  1914,  and  possession  to  be 
given  to  the  purchaser  on  March  1,  1914.  In  March,  1915, 
the  parties  to  the  contract  made  a  settlement  there- 
under in  the  absence  of  Hubbell,  the  agent.  The  con* 
tract  on  its  face  called  for  the  payment  of  the  purchase 
price  of  f40,000,  less  a  mortgage  of  |22,000,  and  less  the 
sum  of  |1,000  paid  at  the  time  of  the  execution  of  the  con* 
tract.  This  left  |17,000  to  be  paid  to  the  defendant  by  the 
plaintiff,  and  this  was  the  amount  paid.  Previous  to  this 
time,  Hubbell  had  told  Gosswiller  that  {1,000  of  the  purchase 
price  belonged  to  himself  by  agreement  with  Jansen  as  a 
commission,  and  that  he  had  obtained  a  credit  on  the  con- 
tract from  Jansen  for  such'  amount,  with  the  understand- 
ing that  the  same  should  be  paid  by  Gosswiller  to  Hubbell. 
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Hubbell  thereby  obtained  from  Gosswillcr  said  sum  of 
|1,000  in  the.  manner  hereinafter  indicated.  From  such 
>  conversation  with  Hnbbell,  Gosswiller  understood  that  he 
was  to  pay  Jansen  a  balance  of  fl6,000  only,  and  that  the 
sum  of  fl,000  had  been  credited  upon  his  contract  for 
the  purpose  of  enabling  him  to  pay  such  sum  to  Hubbell. 
When  Gosswiller  and  Jansen  had  their  settlement,  in  March, 
1915,  Jansen  denied  that  Hubbell  was  to  receive  any  com- 
mission, and  contended  that  the  full  sum  of  $40,000  was 
to  come  to  him  without  any  deduction  for  Hubbell.  Goss- 
willer thereupon  paid  him  the  full  amount.  At  the  time 
of  this  settlement,  Gosswiller  was  not  conscious  of  the  fact 
that  he  had  previously  paid  |1,000  to  Hubbell.  This  lapse 
on  his  part  was  caused  by  the  circumstancx^s  of  the  pay- 
ment, which  weve  somewhat  out  of  the  ordinary.  The  pay- 
ment was.  made  in  the  form  of  a  credit  upon  another  trans- 
action between  Gosswiller  and  Hubbell  and  one  Hassett, 
for  which  credit  Gosswiller  executed  a  receipt;  that  is  to 
say,  at  the  time  Gosswiller  became  a  customer  for  the  pur- 
chase of  Jansen's  farm,  he  was  the  owner  of  a  farm  of  160 
acres  which  he  had  listed  for  sale  with  Hubbell.  Before 
he  could  become  a  purchaser  of  the  Jansen  farm,  it  was 
necessary  to  ftnd  a  purchaser  for  his  farm.  Hubbell  found 
Hassett  as  a  purchaser  for  Gosswilter's  farm.  A  contract 
of  sale  having  been  entered  into  from  Gosswiller  to  Hassett, 
Hubbell  obtained  from  Gosswiller  a  receipt  for  f  1,000  to 
apply  upon  the  purchase  money  due  from  Hassett  to  Goss- 
willer. This  was  the  form  in  which  Hubbell  obtained  his 
alleged  commission  for  the  sale  of  the  Jansen  farm.  In 
order  to  induce  Hassett  to  purchase  the  Gosswiller  farm, 
Hubbell  had  agreed  to  pay  him  |600  out  of  the  Jansen  com- 
mission. The  receipt  of  Gosswiller,  therefore,  for  such  sum 
to  apply  upon  the  purchase  price  due  from  Hassett,  furn- 
ished a  subject-matter  of  division  between  Hubbell  and 
Hassett.     Gosswiller  admits  the  genuineness  of  his  signa* 
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ture  to  such  receipt,  but  has  no  recollection  of  siguing  same, 
and  had  no  such  recollection  at  the  time  that  he  settled 
with  Jansen.  Subsequent  to  Gosswiller's  settlement  with 
Jansen,  he  settled  with  Hassett,  and  this  receipt  was  turned 
in  as  a  credit  to  Hassett  in  such  settlement.  The  result 
was  that  Gosswiller  paid  $41,000  for  the  Jansen  farm,  in- 
stead of  140,000. 

It  is  now  cont^ded  for  him  that  Jansen's  denial  at 
the  time  of  the  settlement  that  Hubbell  had  anj  right  to  a 
commission  was  unwarranted  and  contrary  to  the  fact.  It 
is  contended  that  the  agreement  between  Jansen  and  Hub- 
bell  was  that  Jansen  was  to  accept  |39,000  net  for  a  sale  of 
the  farm, .and  that  the  remainder  was  to  go  to  Hubbell.  If 
this  wa^  the  real  agreement  on  the  part  of  Jansen,  then  he 
received  from  the  plaintiff  (1,000  more  than  he  was  entitled 
to.  For  Jansen,  it  is  contended  that  he  was  to  receive  (40,- 
000  net,  and  that  Hubbell  was  to  receive  no  commission.  If 
this  be  true,  then  Hubbell  received  from,  the  plaintiff  (1,000 
to  which  he  was  not  entitled,  and  the  defendant  would  not 
be  liable  for  such  wrong  on  Hubbell's  part.  At  this  point, 
the  testimony  of  the  respective  parties  is  in  direct  conflict. 
The  question  thus  disputed  involves  to  our  mind  the  key 
fact  of  the  case.  In  rendering. decree  for  the  plaintiff,  the 
trial  court  necessarily  found  that  the  defenUant  was  to  re- 
ceive out  of  the  purchase  price  (39,000  net,  and  Hubbell, 
the  balance.  Approximately  an  equal  number  of  witnesses 
testified  on  each  side.  The  testimony  for  plaintiff,  however, 
has  some  corroboration  in  the  circumstances,  and  has  the 
support  of  more  rea^^onableness  than  that  of  the  defendant. 
At  the  time  the  contract  was  signed  by  Jansen,  Hubbell 
did  endorse  a  credit  thereon  for  (1,000  as  paid  thereon. 
Habbell  testified,  in  effect,  that  this  was  done  in  order  to 
reduce  the  amount  due  Jansen  to  (.^9,000,  and  to  enable 
him  to  settle  with  Gosswiller  for  his  conunission.  The  body 
of  the  contract  provided  for  the  down,  payment  of  (1,000 
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and  acknowledged  the  receipt  thereof.  It  will  be  seen, 
therefore,  that  the  endorsement  of  a  credit  of  |1,000  on  the 
back  of  the  contract  might  be  deemed  as  consistent  with 
the  recitals  in  the  body  of  the  contract,  and  confirmatory 
thereof  rather  than  an  addition  thereto.  The  two  credits, 
therefore,  one  in  the  body  of  the  contract  and  one  on  the 
back  thereof,  presented  an  ambiguity.  The  two  credits 
could  be  shown  as  the  equivalent  of  one,  by  showing  that 
only  the  sum  of  f  1,000  was  paid.  On  tlie  other  hand,  they 
were  consistent  with  the  contention  of  Ilubbell  that  the 
body  of  the  contract  acknowledged  the  receipt  of  fl.OOO, 
which  was  paid  to  Jansen,  and  that  the  endorsement  on 
the  back  of  the  contract  was  intended  to  cover  his  commis- 
sion. Without  now  attempting  to  construe  this  ambiguity, 
or  to  declare  the  necessary  legal  effect  of  these  two  entries, 
we  think  that  the  circumstances  of  the  entering  of  the  sec- 
ond credit  by  Hubbell  with  the  knowledge  of  Jansen  is  ft 
circumstance  of  some  corroborative  value.  It  is  not  denied 
that  Hubbell  acted  as  agent  for  Jansen  in  the  sale  of  this 
farm.  Presumptively,  therefore,  he  was  entitled  to  some 
commission.  The  contention  for  the  defendant  is  that  he 
was  to  receive  no  commission.  This  contention  is  based 
upon  the  further  contention  that  Jansen  had  purchased 
this  farm  through  the  agency  of  Hubbell  two  years  prior, 
and  that  Hubbell  had  then  promised  him  that,  if  Jansen 
was  dissatisfied  with  it,  he  would  sell  it  for  him  without  com- 
mission. This  latter  contention  is  denied  by  Hubbell.  It 
is  shown  that  Hubbell  had  made  rather  an  extraordinary 
effort  in  the  sale  of  this  farm,  and  had  been  engaged  in 
such  effort  for  some  time,  and  had  incurred  considerable 
expense.  In  or^er  to  procure  Hassett  as  a  purchaser  for 
Gosswiller's  farm,  he  had  agreed  to  pay  him  and  did  pay 
him  f600  out  of  his  alleged  commission,  according  to  the 
testimony  of  both  Hubbell  and  Hassett.  If  we  can  deem 
this  fact  proved,  it  also  becomes  a  circumstance  of  con- 
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siderable  ccppoborative  value.  The  contention  of  the  de- 
fendant that  no  commission  was  to  be  paid  has  in  it  also 
a  measure  of  improbability.  The  witnesses  for  the  defend- 
ant included  all  the  members  of  his  family.  Some  of  these 
were  quite  young,  and  testified  to  some  details  which  would 
not  be  likely  to  have  attracted  their  attention.  There  were 
some  exaggerations  also,  in  the  testimony  of  the  defendant 
and  his  wife,  which  were  apparently  intended  to  add  em- 
phasis.   The  defendant  testified  as  follows: 

"During  our  conversation,  my  wife  said  to  Mr.  Hub- 
hell,  *No,  I  don't  want  you  to  cheat  this  poor  man,'  and 
ho  said,  'My  <iod,  no,  I  won't  cheat  the  poor  man,^  the  tears 
rnnning  down  his  face.    *No,  sir.  I  won't  do  that,'  he  said." 

Mrs.  Jansen  testified  to  the  same  circumstance  as 
follows : 

"I  don't  remember  how  it  came  around,  but  I  said  to 
Mr.  Hubbell  that  he  didn't  want  to  cheat  a  poor  cripple 
like  Jansen,  and  he  said  'No,^  that  he  didn't  want  to  cheat 
anybody  yet,  and  he  commenced  to  cry." 

We  are  not  fully  convinced  that  Hubbell  shed  tears 
on  the  occasion  in  question.  The  tears  of  a  real  estate  agent 
are  not  common.  They  are  not  likely  to  appear  without 
adequate  reason.  No  reason  appears  here,  unless  Hubbell's 
version  of  what  occurred  is  accepted.  If  he  was  to  receive 
no  commission,  he  was  not  cheating  Jansen,  and  there  was 
no  occasion  for  warning.  If  he  was  pleading  for  a  commis- 
mn,  the  tears  might  have  been  justified  as  an  aid  to  his 
plea.  Both  Jansen  and  his  wife  testified  that  nothing  was 
said  on  the  subject  of  commission  on  the  occasion.  Hub- 
hell  testified  that,  when  he  came  to  the  home  of  Jansen  and 
presented  a  contract  for  the  sale  of  the  farm  to  Gosswiller, 
Mrs.  Jansen  insisted  that  he  should  cut  his  commission  to 
1500.  This  request  was  refused  by  Hubbell,  and  it  became 
the  subject  of  a  considerable  dialogue.  Hassett  was  called 
into  the  house  because  Hubbell  claimed  that  he  had  promised 
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f600  of  the  ooinmission  to  him  as  an  inducement  to  his  pur- 
chase of  the  Qosswiller  farm.  Upon  being  called  in,  he 
verified  the  claim  of  Hubbell  in  that  regard.  According 
to  Hubbell,  this  conference  was  somewhat  strenuous.  He 
was  confronted  with  the  danger  of  losing  the  fruits  of  his 
labor  by  the  insistence  of  Mrs.  Jansen  that  only  |500  would 
be  paid.  Such  a  situation  was  fairly  conducive  to  sorrow, 
and  furnished  the  most  adequate  reason  for  tears  that  we 
find  in  the  record.  The  outcome  of  the  conference  was  that 
Jansen  and  his  wife  signed  the  contract,  and  the  endorse- 
ment heietofore  referred  to  was  made  thereon. 

It  is  worthy  of  some  noti(?e  at  this  point  that,  though 
Mrs.  Jansen,  as  well  as  her  husband,  testified  positively 
that  nothing  was  said  on  the  subject  of  commission  between 
them  and  Hubbell  at  the  time  they  signed  the  contract  of 
sale,  Mrs.  Jansen,  in  another  part  of  her  examination,  testi- 
fied that,  when  Hubbell  presented  the  contract,  she  asked 
him  how  much  commission  he  wanted,  and  that  he  said 
there  would  be  no  commission.  This  question  on  her  part 
was  not  consistent  with  the  claim  that  there  was  a  previous 
understanding  that  he  was  to  have  no  commission.  Her 
question  implied  an  ofl'er  of  a  commission  in  some  amount. 
It  is  not  easily  credible  that  an  agent  who  had  accomplished 
a  sale  would  reject  in  toto  a  proffei'ed  commission.  In  any 
event,  such  a  situation  was  not  tearful,  unless  the  tear^ 
were  those  of  immediate  repentance.  This  evidence  on  the 
part  of  Mrs.  Jansen  is  quite  corroborative  of  the  claim  of 
Hubbell  that  there  was  a  strenuous  conference  upon  the 
subject  of  commission.  This  much  being  found,  it  disposes 
of  the  defendants'  denial  that  the  question  of  commission 
wak  considered  at  all. 

Without  going  into  undue  detail,  it  is  sufficient  to  saj 
that,  upon  the  whole  record,  the  testimony  on  behalf  of  the 
plaintiff  appears  the  more  reasonable  and  better  corrob- 
orated by  circumstances  than  the  testimony  on  behalf  of 
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the  defendant,  and  that  the  trial  court  therefore  properly 
found  this  fact  ivith.the  plaintiff. 

It  is  urged  for  the  defendant,  however, 
2.  coMPROMiRB       that,  even  though  this  fact  be  found  with 

AND  SBTTLB-  ° 

ifnd 'equtStes  •    ^^^  plaintiff,  there  was  nevertheless  a  settle- 
Saud^* effect,      ment  of  the  controversy  between  the  parties 

at  the  March,  1915,  settlement.    It  is  argued 
that  the  plaintiff  at  that  time  claimed  that  only  |10,000 
was  due  from  him  to  the  defendant,  and  that  the  defendant 
claimed  and  insisted  upon   the  payment  of  |17,000;  that 
the    plaintiff    yielded    to    such    demand,    and    that    this 
amounted  to  a  settlement,  and  was  not  a  payment  by  mis- 
take.   It  is  true  that,  at  such  settlement,  the  plaintiff  put 
forward  his  understanding  that  only  |16,000  was  due  to 
the  defendant,  and  that  the  defendant  demanded  the  full 
amount  called  for  by  the  contract.    The  plaintiff,  however, 
baaed  his  claim  at  that  time  upon  the  information  he  had 
received  from  Hubbell,  and  did  not  pretend  to  have  any 
personal  knowledge  on  his  own  part  of  the  arrangement  be- 
tween Hubbell  and  Jansen.    Jansen  assured  him  that  Hub- 
bell  was  not  to  receive  any  commission.     This  was  either 
a  false  representation  or  mistake  on  the  part  of  Jansen. 
If  Jansen's  statement  had  been  true,  he  was  entitled  to 
take  the  |17,000,  and  the  plaintiff  would  have  been  entitled 
to  recover  from  Hubbell  the  amount  he  had  paid  him  upon 
his  false  representations.    On  the  other  hand,  if  Hubbell 
was  authorized  by  Jansen  to  receive  from  Gosswiller  |1,000 
of  the  purchase  price,  then  the  plaintiff  could  not  recover 
the  san^  back  from  Hubbell.     It  is  undisputed  that  the 
plaintiff  paid  |1,000  more  than  the  contract  price.     This 
was  obtained  from  him  by  the  false  representations  either 
of  Hubbell  or  of  Jansen — the  only  question  is  which.     It 
is  true  that  his  dealing  with  each  of  them  was  in  the  nature 
of  a  settlement,  but  it  was  a  performance  in  full  of  a  pre- 
vious contract.    It  was  not  a  settlement  of  existing  dispute. 
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It  had  in  it  no  element  of  compromise.  Belying  upon  de- 
fendant's statement  of  fact,  concerning  which  the  plaintiff 
himself  had  no  personal  knowledge,  he  paid  the  defendant 
in  full.  Inasmuch  as  we  find  that  the  fact  thus  stated  was 
not  true,  it  is  putting  it  mildly  enough  to  say  that  the  plain- 
tiff paid  his  money  by  mutual  mistake. 

We  think  the  trial  court  properly  entered  its  decree 
for  the  plaintiff.  The  judgment  below  is,  therefore, — Af- 
fiftned, 

Gaynor^  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


L.  M.  Hartley,  Appellant,  v.  Board  of  Supervisors  et  al., 

Appellees. 

HIGHWAYS:      EstabUshment— Petition-^iUng— SiUAciency.     Petl- 

1  tions  for  the  establishment  of  highways  are  "filed/*  within  the 
requirement  of  the  statute,  when  left  with  the  auditor  and  by 
him  duly  presented  to  the  board  of  Bupervlsors.  No  formal 
filing  mark  is  necessary.    Sec.  1484,  Code,  1897. 

HIGHWAYS:     Establishment — Oonunissioner — Time  I«imit  for  Gom- 

2  mencing  Examination.  The  statutory  requirement  that  the  coun- 
ty auditor  fix  the  time  when  the  commissioner  shall  commence 
the  examination  as  to  the  expediency  of  the  proposed  highway, 
is  directory  only. 

HIGHWAYS:    Establialimeiit— Oommiasioii— When  Effective.  A  paper 

3  in  the  form  of  a  commission  to  the  one  designated  to  examine 
into  the  expediency  of  a  proposed  highway  has  no  life,  and 
therefore  no  legal  effect,  until  delivered  to  the  said  commii- 

.  sioner. 

HIGHWAYS:     Establishment — ^Notice  to  Owners  and  Occupants— 

4  Appearance— -Effect.  Appearance  of  a  nonresident  landowner  to 
a  proceeding  to  establish  a  highway  through  or  along  his  land, 
obviates  any  necessity  for  notice  on  the  mere  occupants  of  the 
land.    Sec.  1495,  Code  Supp.,  1913. 

HIGHWAYS:       Establishment — Appraisers    of    Damages — ^Appoint- 

5  ment — Sufliciency.  Appraisers  of  damages  need  not  be  appoint- 
ed immediately  upon  the  expiration  of  the  time  for  filing  claims 
for  damages.    Appointments  within  a  reasonable  time  are  valid. 


April  1917]  Hartley  v.  Board.  815 

HIGHWAYS:     Establishment— Width  of  Highway.     The  board  of 

6  supervieors  may  establish  a  highway  at  a  width  of  50  feet, 
irrespective  of  the  limits  fixed  in  the  petition.  Sec.  1483,  Code 
Supp.,  1913. 

HIGHWAYS:    Establishment— Buildings  and  Orchaxds — Effect.  Non- 

7  permanent  buildings  erected  in  the  path  of  a  proposed  high* 
way  after  the  filing  of  a  petition  therefor,  and  the  non-bearing 
remnants  of  an  orchard,  are  no  impedimenta  to  the  establish- 
ment of  the  highway. 

Appeal  from  Lee  Di^UHct  CouH, — H.   Bank^  Jr.,  Judge. 

Wednesday,  April  4,  1917. 

Appeal  from  the  action  of  the  district  court  in  a  pro- 
ceeding in  certiorari  instituted  in  said  court,  involving  the 
legality  of  the  action  of  the  board  of  supervisors  of  Lee 
County  iu  the  establishment  of  a  certain  highway.  Upon 
full  hearing  in  the  district  court,  the  writ  of  certiorari  was 
dismissed.     Plaintiff  appeals  to  this  court. — Affirmed. 

J,  C.  McCoid^  for  appellant. 

Theodore  A.  Craig,  E.  C.  Weher  and  George  B.  8teit>art, 
for  appellees. 

Gaynor^  C.  J. — This  is  an  action  in  certiorari  to  review 
the  action  of  the  board  of  supervisors  of  Lee  County  iu 
the  location  and  establishment  of  a  public  highway.  It  is 
asserted  that  the  board  acted  without  jurisdiction  and  il- 
legally. A  petition  for  a  writ  of  certiorari  was  presented 
to  the  district  court  of  Lee  County,  writ  issued,  and  the 
matter  ordered  transferred  to  the  district  court  for  hear- 
ing. The  return  made  to  the  writ  shows  that,  on  the  1st 
day  of  February,  1909,  there  was  delivered  to  the  auditor 
of  Lee  County,  at  his  office,  a  petition  asking  the  establish- 
ment of  a  public  highway  commencing  at  the  southeast  cor- 
ner of  Section  1,  Township  69  North,  Rauge  7  West,  Lee 
County,  running  thence  north  one  mile,  and  terminating 
at  the  northeast  corner  of  the  same  section.  This  petition 
was  signed  by  Stephen  Pollmiller,  John  Box,  William  J. 
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3Ienke,  John  reitzmeier  and  J.  T.  Moeller,  and  74  other 
persons.  A  bond  was  filed  bv  the  petitioners  in  the  sum  of 
^200,  as  required  by  statute,  signed  by  the  5  petitioners 
above  named.  It  does  not  appear  that  there  were  any 
sureties  on  the  bond. 

On  the  2d  day  of  February,  1909,  a  commission  was 
prepared  by  the  auditor,  directed  to  M.  E..  Hannon,  appoint- 
ing him  commissioner  to  examine  into  the  expediency  of 
establishing  the  proposed  road.  TRis  commission  recited 
that  he  was  appointed  commissioner  to  examine  into  the 
expediency  of  establishing  the  road  (describing  it),  and 
notified  him  to  appear  at  the  office,  or  at  the  office  of  some 
justice  of  the  peace  or  notary  public,  and  qualify  accord- 
ing to  law.     The  commission   directed  him   to   commence 

the  examination  of  the  road  above  described  on  the ^ 

day  of  February,  1909,  and  if.  in  his  judgment,  the  road 
was  needed,  or  one  in  the  vicinity  of  ihe  one  described, 
answering  the  same  purpose,  to  proceed  to  lay  out  and 
mark  the  same  according  to  law.  He  was  then  given  full 
instructions  as  to  how  to  proceed.  The  commission  re- 
quired him  to  report  his  doings  in  the  premises  at  the 
auditors  office  between  the  8th  and  27th  days  of  February, 
1909. 

It  appears  from  the  record  that  Bannon  was  not  in 
the  state  at  that  time;  that  he  did  not  appear  at  the  office 
until  the  27th  day  of  February,  1909;  that  on  that  day  he 
appeared,  took  the  oath  required  of  a  commissioner,  and 
the  auditor  wrote  upon  the  commission  extending  the  time 
to  report  until  March  25,  1909,  and  delivered  the  commis- 
sion to  him.  Thereafter,  on  the  25th  day  of  March,  1909, 
the  commissioner  made  his  report  in  favor  of  establishing 
the  highway  as  petitioned  for.  It  further  appears  fi-onj  the 
return  that,  on  the  25th  day  of  March,  A.  D.  1909,  the  fol- 
lowing notice  was  Issued,  directed  to  Hartley',  the  plaintiff 
herein,  Theresa  Jacobsmeier,  Katherine  and  Theresa  Poll- 
miller,  to  wit: 
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"The  commissioner  appointed  to  view,  and,  if  required, 
to  survey  and  lay  out  a  highway  (describing  the  highway 
as  described  in  the  petition),  has  reported  in  favor  of  the 
establishment  of  the  same,  50  feet  wide,  and  all  objections 
thereto,  or  claims  for  damages  must  be  filed  in  the  auditor's 
office  on  or  before  noon  of  the  31st  day  of  May,  1909,  or 
such  highway  will  be  established  without  reference  thereto." 

There  is  no  complaint  of  the  service  of  this  notice  on 
Hartley,  the  plaintiff,  and  Theresa  Jacobsmeier.  It  is 
claimed,  however,  that  the  service  was  defective  as  to  Kath- 
erine  and  Theresa  Pollmiller.  We  will  not  set  out  the  re- 
turn as  to  these  two,  for  the  reason  that,  for  the  purposes 
of  this  case,  we  may  concede  that  the  service  was  insu/9ti' 
cient.  This  concession  is  made  for  the  reason  that,  upon 
a  heating,  before  the  board  of  supervisors  which  commenced 
on  September  18,  1909,  and  continued  and  was  not  closed 
until  October  25,  1909,  Katherine  and  Theresa  appeared 
before  the  board  on  October  15th,  while  the  case  was  still 
pending,  and  waived  all  claim  for  damages,  and  requested 
that  the  road  be  established  as  reported  by  the  commission- 
er. They  therefore  came  into  the  case  before  its  final  dis- 
position, and  waived  every  right  which  they  might  have 
asserted  had  they  been  properly  served  with  notice.  It 
appears  also  that  notice  was  duly  published  as  required 
by  statute,  setting  out  the  appointment  of  the  commissioner^ 
a  description  of  the  road  to  be  established,  and  that  the  com- 
missioner had  reported  in  favor  of  establishing  a  road  50 
feet  wide  along  the  line  petitioned  for — in  substance  the 
same  as  the  notice  served  on  Hartley. 

Before  the  commencement  of  the  trial  before  the  board, 
Hartley  filed  objections  claiming  that  the  highway,  if  estab- 
lished, would  run  through  an  orchard;  that  it  would  neces- 
sitate the  removal  of  buildings;  that  there  was  no  necessity 
for  the  establishment  of  the  highway;  thu<  the  needs  of  the 
public  did  not  require  it;  that  it  would  be  very  costly  to 
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the  public,  and  a  damage  to  the  plaintiff.  On  the  same  day, 
Hartley  filed  a  claim  for  damages,  in  which  he  says  that 
the  board  has  no  right  to  establish  the  road  proposed,  and 
that,  withont  waiving  the  objections  which  he  has  filed  to 
the  establishment  of  it,  he  makes  a  claim  for  f25,000  dam- 
ages. In  this  claim  he  sets  out  all  the  items  of  damage 
which  he  thinks  he  will  sustain  if  the  road  is  established. 
On  the  1st  day  of  June,  1909,  a  commission  was  ap- 
pointed to  appraise  the  damages,  and  they  appraised  Hart- 
ley's damages  at  f  1,000,  and  reported  the  same  to  the  board. 
It  appears  that,  after  a  full  hearing  before  the  board  on 
the  objections  of  Hartley  to  the  establishment  of  the  road, 
and  on  his  claim  for  damages,  the  board  found  that  the 
public  good  required  the  establishment  of  said  road  50  feet 
wide,  and  that  L.  M.  Hartley  sustained  damages  in  the 
amount  of  |500.  Thereupon,  the  board  made  the  follow- 
ing order: 

"Resolved,  by  the  board  of  supen'isors  of  Lee  County, 
Iowa,  that  a  highway  50  feet  wide,  to  wit :  Commencing  at 
the  southeast  corner  of  Section  1,  Township  69  North,  Range 
7  West,  running  thence  north  one  mile  and  terminating  at 
the  northeast  corner  of  said  Section  1,  TowTiship  69  North, 
Range  7  West,  and  between  the  points  designated,  and  that 
the  damages  sustained  by  L.  M.  Hartley  be  assessed  and 
placed  at  |500,  and  that  said  highway  as  describe  be,  and 
the  same  is  hereby,  established  upon  payment,  on  or  before 
tlie  next  regular  session  of  said  board,  to  be  begun  and 
holden  at  Ft.  Madison,  Iowa,  on  the  1st  day  of  November, 
A.  D.  1909,  by  said  petitioners  of  the  sun^  of  f500  damages 
awarded  to  said  L.  M.  Hartley,  and  the  costs  of  this  pro- 
ceeding, taxed  at  f 238.25,  and  the  said  auditor  is  hereby 
ordered  and  instructed  to  notify  the  township  clerks  of 
Marion  and  Cedar  Townships  of  the  establishment  of  said 
highway  upon  payment  of  damages  and  costs,  and  that  said 
proposed  high^vay  shall  be  opened  for  publi'3  travel  within 
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10  days  after  oosts  and  damages  are  paid,  without  expense 
to  Lee  County." 

On  the  3d  day  of  November,  1909,  after  said  order  had 
been  mad^  of  record,  the  board  of  supervisors,  without 
further  notice,  made  the  following  order: 

"Whereas,  the  board  of  supervisors  of  Lee  County, 
Iowa,  by  resolution  and  order  entered  on  the  25th  day  of 
October,  1909,  granted  the  prayer  of  petitioners  John  Mid- 
dendorf  et  ah  for  the  establishment  of  a  highway  upon  pay- 
ment of  damages  and  costs,  and 

^^Whereas,  said  Johu  Middendorf  et  aZ/have  deposited 
the  sum  of  fSOO  with  the  auditor  of  Lee  County,  Iowa,  for 
payment  of  damages,  and  have  paid  the  costs  taxed  at 
1238.25. 

"Now,  therefore,  it  is  hereby  ordered  by  the  board  of 
supervisors  as  aforesaid  that  the  following  described  high- 
way, to  wit:  Commencing  at  the  southeast  corner  of  Sec- 
tion 1,  Township  69  North,  Range  7  West,  and  running 
thence  north  one  mile  and  terminating  at  the  northeast 
corner  of  said  Section  1,  Township  69  North,  Range  7  West, 
be,  and  the  same  is  Jb^ereby  opened  as  declared  in  said  for- 
mer i^solution,  and  the  auditor  of  I^ee  County,  Iowa,  is 
hereby  ordered  to  notify  the  clerks  of  Marion  and  Cedar 
Townships  to  that  effect,  and  that  said  road  be  opened  for 
travel  within  10  days  from  date  of  notifying  said  clerks." 

Upon  the  return  so  made  and  oral  testimony  offered 
upon  the  trial,  the.  district  court,  on  the  15th  day  of  July, 
1912,  affirmed  the  action  of  the  board  and  dismissed  the 
writ,  and  from  this  action  of  the  court  the  appeal  now 
under  consideration  is  taken. 

Plaintiff  complains:     (1)  That  the  rec- 
*'  wtabilahraeiit :     ord  does  not  show  that  a  petition  was  ever 

petition  * 

Jitiog::  tiled  in  the  office  of  the  auditor  of  the  coun- 

fiUfflcleDcy.  , 

ty,  praying  for  the  establishment  of  the  road 
in  question.     The  contention  is  bottomed  on  the  thought 
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that  the  record  does  not  show  that  the  petition  was  marked 
"filed"  by  the  auditor.  It  does  appear  that  the  petition  was 
prepared  and  signed  bj  the  petitioners,  substantially  as 
hereinbefore  set  out,  that  it  was  delivered  to  the  auditor  at 
his  oflSce,  and  retained  by  him,  and  that  he  acted  upon  it. 

Section  1484,  Code,  1897,  provides  that  any  person 
desiring  the  establishment  of  a  road  shall  file  in  the  audi- 
tor's office  of  the  proper  county  a  petition.  Code  Section 
1485  provides  that,  before  the  filing  of  such  petition,  the 
auditor  shall  require  the  giving  of  a  bond  with  sureties  to 
be  approved  by  him,  conditioned  that  all  expenses  growing; 
out  of  the  application  shall  be  paid  by  the  obligors.  Sec- 
tion 148G,  Code,  provides  that,  when  the  foregoing  require- 
ments have  been  complied  with,  the  auditor  shall  appoint 
some  suitable  and  disinterested  elector  of  the  county  as  a 
commissioner  to  examine  into  the  expediency  of  the  pro- 
posed highway  and  report  accordingly.  Code  Section  1494 
provides  that  the  time  for  the  commissioner  to  commence 
the  examination  shall  be  fixed  by  the  auditor,  and,  if  he 
fails  to  commence  or  so  report,  the  auditor  may  fix  another 
day  or  extend  the  time  for  making  such  report,  or  may  ap- 
point another  commissioner.  Code  Section  1495  provides 
that,  within  20  days  after  the  day  is  fixed  by  the  auditor, 
a  notice  shall  be  served  on  each  owner  of  land  lying  in  the 
proposed  road  or  abutting  thereon,  as  shown  by  the  transfer 
books  in  the  auditor's  office,  who  resides  in  the  county,  in 
the  manner  provided  for  the  service  of  original  notices.  If 
the  owner  of  the  land  as  thus  shown  does  not  reside  in  the 
county,  similar  notice  shall  be  served  upon  any  person 
who  is  in  the  actual  occupancy  of  such  land.  In  any  case, 
notice  shall  be  published  for  four  weeks  in  some  newspaper 
printed  in  the  county.  Section  1498,  Code,  provides  that, 
if  objections  to  the  establishment  of  the  road,  or  claims  for 
damages,  are  filed,  the  further  hearing  of  the  application 
shall  stand  continued  to  the  next  session  of  the  board  held 


.  i 
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after  the  commissioners  appointed  to  assess  damages  have 
reported.  All  claims  for  damages  and  objections  to  the 
establishment  must  be  in  writing,  and  the  statement  shall 
be  considered  denied  in  all  subsequent  proceedings.  Sec- 
tion 1501  provides  that,  when  the  time  for  final  action 
arrives,  the  board  may  hear  testimony,  receive  petitions 
and  remonstrances,  and  establish  the  road  as  in  their  judg- 
ment, founded  on  the  testimony,  the  public  good  may  require. 
The  T[)oard  may  increase  or  diminish  the  damages  allowed 
by  the  appraisers,  and  may  establish  it  upon  ccmdition 
that  the  petitioners  pay  all  damages  awarded  or  any  part 
thereof.      • 

As  to  the  first  objection,  that  the  petition  was  not  filed 
because  not  marked  filed,  we  have  to  say  that  we  do  not 
think  that  the  word  ^^file,"  as  used  in  the  statute,  is  to  be 
understood  in  that  technical  sense  in  which  it  is  used  in 
courts  of  record.  The  petition  is  addressed  to  the  board 
of  supervisors,  and  is  to  be  presented  to  them.  Without 
presentation  to  the  board,  it  becomes  of  no  validity.  The 
auditor  is  ex-officio  clerk  of  the  board.  It  is  delivered  to 
him  for  "the  purpose  of  presenting  it  to  the  board.  When 
it  is  prepared  and  delivered  to  him  for  that  jiurpose  and  he 
presents  it  to  the  board  and  the  board  acts  upon  it,  all  that 
the  statute  contemplates  by  the  word  "file"  has  been  accom- 
plished. We  think  there  is  nothing  in  this  contention  of 
the  plaintiff's. 

It  is  next  contended  that  Code  Section 
2.  highwatb:         1494,  hereinbefore  set  out,  requires  the  au- 

pBtabllsbment :  '  '         * 

commi88ioner :     ditor  to  fix  the  time  when  the  commissioner 

time  limit  for 

commem-ing        ^yjn  commence  the  examination.     We  think 

examlnatioD. 

this  is  merely  directory.  It  does  not  go  to 
the  jurisdi(*tion  of  the  board  to  act  upon  the  petition,  or 
upon  the  report. 
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It  is  next  contended  that  the  commis- 
8.  HioHWATfi:         gion  prepared  bv  the  auditor  recites  that 

establishment :  r-      x-  * 

SJi!^n*effo?tive.    ^^  should  report  between  the  8th  and  27th 

davs  of  February,  and  it  is  claimed  that  the 
commission  expired  before  he  ever  undertook  to  act  under 
it.  It  is  assumed  that,  when  the  commission  was  pre- 
pared by  the  auditor,  it  became  an  active  thing,  conferring 
powers  upon  Bannon  to  act  as  commissioner.  This  assump- 
tion is  not  well  founded.  The  commission  was  prejwred 
by  the  auditor,  but  not  delivered  to  Bannon  until  the  27th 
day  of  February.  On  that  day,  he  appeared,  took  the  oath, 
received  the  commission,  and  at  that  time,  the  auditor 
fixed  the  time  when  he  would  be  required  to  report.  The 
commission  had  no  life  until  it  was  issued.  When  it  was 
issued  and  received  by  Bannon,  the  auditor  fixed  the  time 
for  reporting  at  March  25,  1909.  Bannon  received  the  com- 
mission that  authorized  him  to  act,  on  the  day  he  took  the 
oath  as  commissioner.  The  auditor,  who  had  the  original 
power  to  issue  the  commission — who  did  in  fact  issue  this 
commission — then  fixed  the  time  within  which  the  commis- 
sioner should  report,  and  fixed  it  at  the  25th  day  of  March. 
The  fact  that  in  preparing  the  commission  he  had'^ed  an 
earlier  date,  did  not  take  from  him  the  power  to  fix  some 
other  date  at  the  time  the  commission  was  actually  issued. 
That  was  the  time  the  commission  received  its  life;  that  was 
the  time  Bannon  became  a  commissioner.  The  commission, 
with  the  change,  was  the  commission  under  which  he  had 
a  right  to  act,  and  acted.  Therefore,  the  contention  of 
the  plaintiff  that,  when  Bannon  received  the  commission,  it 
had  expired  and  was  dead,  is  not  tenable.  It  never  became 
a  commission  until  it  was  delivered  by  the  auditor  to  the 
commissioner.     That  was  when  it  received  its  life. 

It  is  next  contended  that,  under  Section 

^' «tSbi78hmeiit :     1^93>    ^ode    Supp.,    1913,    notice    must   be 

^ra^sma  Vcu°"    served  on  each  owner  of  land  lying  in  the 

pearnnce?  proposed  highway,  or  abutting  thereon,  as 

*  ^^*'  shown  by  the  transfer  books.    On  resident 


' 
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oiraerB,  the  service  must  be  made  as  provided  for  the  serv- 
ice of  original  notices.  On  nonresidents,  a  similar  notice 
must  be  served  upon  the  person  who  is  in  the  actual  occu- 
pancy of  the  land.  Katherine  and  Theresa  Pollmiller  were 
nonresident  owners.  It  is  claimed  that  no  notice  was 
served  upon  them,  nor  upon  persons  in  possession  of  the 
land.  Service  upon  the  person  in  possession  of  the  land  is 
intended  as  service  on  the  owners.  The  purpose  of  the  serv- 
ice on  the  person  in  possession  is  not  to  give  him  notice  in 
his  own  right,  but  to  serve  as  constructive  notice  on  the 
owners.  These  Pollmillers  appeared  during  the  proceed- 
ing, submitted  themselves  to  the  jurisdiction  of  the  board 
of  supervisors,  waived  all  claim  for  damages,  consented  to 
the  establishment  of  the  highway,  and  are  not  complaining 
of  the  action  of  the  board  in  establishing  the  highway.  The 
board,  therefore,  had  jurisdiction  not  only  of  the  subject- 
matter  but  of  the  parties,  before  the  final  order  was  made. 
This  complaint  is  not  well  taken. 

It  is  next    contended    that  no    lawful 

6.  niGHWAYs :         commission  was'  ever  issued  to  appraisers, 

Samiwros"  **'      ^"^  ^'^^^  ^^^  appraisers  were  not  appointed 

sSfficuL^r^*       at  the  time  required  by  the  statute.     This 

involves  a  construction  of  Section  1499,  Code, 
1897,  which  provides: 

**rpon  the  expiration  of  the  time  for  filing  claims  for 
damages,  if  any  are  filed,  the  auditor  shall  appoint  three 
disinterested  electors  of  the  county  as  appraisers,  to  assess 
the  amount  of  damages." 

The  time  for  filing  claims  was  extended  to  the  31st  day 
of  May,  1909.  On  the  1st  day  of  June,  1909,  these  com- 
missioners were  appointed,  and  in  the  commission  thcf  wert 
directed  to  appear  on  the  8th  day  of  June,  1909,  at  the  hour 
of  8  o'clock,  and  to  proceed  on  the  same  day  to  perform  the 
duties  conferred  upon  them  by  the  commission.  On  the  8th 
day  of  June,  they  proceeded  to  make  examination  and  to 
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• 

assess  the  damages,  and  on  the  9th  day  of  June,  made  the 
report.  The  assumption  of  appellant  is  that  this  statute 
required  that  the  appraisers  be  immediately  appointed  and 
proceed  to  discharge  their  duties  as  appraisers.  This  we 
do  not  think  is  either  the  spirit  or  the  lettpr  of  the  law. 
The  statute  must  be  construed  to  mean  '^within  a  reason- 
able time/'  and  it  is  so  construed.  Plaintiff  says  that  it 
means  ^immediately  following  the  noon  hour  on  the  Slst 
day  of  May,  1909/'  the  last  day  fixed  for  the  filing  of  claims. 
The  record  shows  that  the  appointment  was  made  the  next 
day  after  the  expiration  of  the  time  for  filing  claims.  We 
think  this  is  sufficient  compliance  with  the  requirements  of 
the  statute. 

It  is  next  contended  that  the  auditor 
6.  hkjhwats:        hag  ^^  power  to  establish  a  highway  loss 

highway'.  *^^^  ^*  ^^®*  w^^^j  ®"^  *****  ***^  report  of  the 

commissioner  reconunending  the  establish- 
ment of  a  road  50  feet  wide  did  not  confer  jurisdiction 
on  the  auditor  to  establish  it.  The  auditor  has  no  power  to 
fix  the  width  or  establish  the  highway.  The  auditor  only 
appoints  the  commission,  whose  duty  it  is  to  examine  into 
the  expediency  of  establishing  the  proposed  highway.  The 
board  must  fix  and  establish. 

Section  1483,  Code,  1897,  provides : 

"Roads  hereafter  established,  unless  otherwise  fixed  by 
the  board,  shall  be  at  least  66  feet  wide,  and  in  no  case  less 
than  40." 

The  power  lay  in  the  board  to  fix  the  width  of  the  road 
at  66  feet,  or  at  a  lesser  width;  not  less,  how^ever,  than  40 
feet.  This  petition  was  addressed  to  the  board.  The  peti- 
tion asked  the  board  to  do  that  which,  under  the  law,  it 
had  a  right  to  do.  If  the  board  had  a  right  to  establish  a 
road  less  than  06  feet  wide,  it  had  a  right  to  require  its  com- 
missioner to  ascertain  the  expediency'  of  establishing  a  road 
at  less  than  66  feet.    This  was  all  that  was  done.     The  com- 
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missioner's  duty  was  only  to  report  to  tbe  board  the  ex- 
pediency of  establishing  the  road  prayed  for.  The  board 
was  not  confined  to  the  limits  fixed  in  the  petition.  The 
board  fixed  the  width  of  the  highway  at  50  feet.  This  it 
had  authority  to  do  under  the  statute. 

It  is  next  contended  that  the  board  of 

T    lllOllWATS  * 

'  estflbushmpnt :     supervisors  had  no  power  to  open  the  pro- 

btHldlnjm  and  j    v .    i  i    j.i  •     •  .  i      i 

orchards:  posed  highway,  and  the  commissioner  had 

effect.  .  *  , 

no  right  or  authority  to  recommend  the  es- 
tablishment of  the  proposed  highway,  because  there  was  a 
building  in  the  line  of  the  proposed  highway;  and,  further, 
that  the  road,  when  established,  would  pass  through  plain- 
tiff's orchard.  Reliance  is  had  on  Section  1487,  Code,  1897, 
for  this  contention,  which  provides: 

"No  road  shall  be  establislied  through  any  ♦  •  • 
garden,  orchard,  or  ornamental  ground  contiguous  to  any 
dwelling  house,  or  so  as  to  cause  the  removal  of  any  build- 
ing, without  the  consent  of  the  owner.'' 

This  contention  presents  a  fact  question  that  is  in  dis- 
pute in  this  case.  A  review  of  the  evidence  satisfies  us, 
however,  that  neither  of  these  contentions  is  good,  upon  the 
facts  presented.  What  we  consider  the  great  pre])onder- 
ance  of  the  evidence  shows  that  there  was  no  living  or- 
chard in  the  line  of  this  road  at  the  time  the  petition  was 
filed,  and  the  commissioner  made  his  examination.  The 
most  that  can  "be  said  is  that,  at  some  time  before  that,  there 
had  been  an  orchard  there,  the  stumps  of  which  were  re- 
maining, and  some  old  trees  that  were  not  productive.  It 
appears  that  there  had  been  an  old  road  at  this  same  line 
prior  to  this  time,  which,  upon  the  petition  of  the  plain- 
tiff, had  been  vacated;  that  this  old  road  was  60  feet  wide; 
that  there  were  hedges  on  either  side  for  considerable  dis- 
tance. There  w^as  an  orchard  west  of  the  proposed  high; 
way.  The  evidence  shows  that  there  were  no  living  fruit 
trees  in  the  line  of  the  proposed  highway  in  February  of 
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1909,  and  the  great  part  of  all  the  trees  in  the  orchard 
were  dead  in  February,  1909.  It  is  not  necessary  to  re- 
view the  testimony  on  this  point.  On  this  point  see  Wil- 
son v,  Creekniore,  (Ky.)  27  S.  W.  809,  in  which  the  court 
said,  in  substance: 

"A  field  once  used  as  an  orchard,  but  in  which  most  of 
the  trees  are  dead  and  none  bear  fruit,  is  not  an  'orchard*, 
within  the  meaning  of  the  statute  forbidding  the  opening 
of  a  road  through  an  orchard.'^ 

As  to  the  building  claimed  to  be  in  the  line  of  the  pro- 
posed highway,  the  records  disclose  that  the  building  was 
a  shed,  constructed  by  the  plaintiff  on  the  line  of  the  high- 
way, on  the  22d  day  of  February,  1909,  or  3  weeks  after 
the  petition  was  filed;  that  the  building  was  so  constructed 
that  it  was  blow^n  down  soon  afterwards,  and  was  rebuilt 
by  the  plaintiff  about  the  last  of  May.  This  building  was 
%  of  a  mile  from  plaintiff's  home.  The  building  had  three 
sides  and  a  roof.  It  was  a  cheap  building,  built  of  old 
bridge  lumber.  There  were  no  holes  dug  for  the  posts, 
and"  no  foundation  under  it.  Plaintiff  claims  that,  when 
he  built  this  building,  he  did  not  know-  that  the  petition  had 
been  filed  asking  the  establishment  of  a  road  in  the  line.  It 
appears,  however,  that  the  fact  of  filing  the  petition,  the  fact 
that  an  effort  was  made  to  establish  the  road  on  the  line, 
was  of  general  talk  in  the  neighborhood.  It  does  not  ap- 
pear w^hy  thib  building  was  constructed — what  useful  pur- 
pose it  served  the  plaintiff  at  the  point  w^here  constructtd. 
It  was  a  temporary  affair,  blew"  down,  and  w-as  erected  after 
the  plaintiff  had  full  notice,  not  only  of  the  filing  of  the 
petition,  but  of  the  action  of  the  commissioner.  We  think 
that  buildings  of  this  character,  constructed  under  the  cir- 
cumstances under  which  this  building  was  constructed,  are 
not  within  the  protection  of  the  statute.  It  clearly  appears 
that  the  building  w^as  erected  after  the  petition  was  filed, 
and   the  circumstances   indicate   that  plaintiff  must  have 
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had  knowledge  of  that  fact,  notwithstanding  his  denial. 
Further,  we  must  say  that  the  character  of  the  building 
erected,  the  place  where  it  was  erected,  the  distance  from 
plaintiff's  house  and  buildings,  the  fact  that  it  does  not  ap- 
pear to  have  been  erected  to  serve  any  useful  purpose,  all 
lead  to  the  conclusion  at  which  the  court  below  must  have 
arrived — that  it  was  not  put  there  in  good  faith,  but  for  the 
very  purpose  of  obstructing  the  establishment  of  the  road. 
The  statute  relied  ui)on  is  a  shield,  and  not  a  sword.  The 
erection  of  temporary  buildings  on  the  line  of  a  proposed 
highway  after  the  petition  has  been  filed,  cannot  be  allowed 
to  stand  in  the  way  of  a  public  need  for  the  road.  The  neces- 
sity for  the  road  is  a  matter,  exclusively  for  the  determi- 
nation of  the  board,  and  cannot  be  reviewed  by  the  courts. 
The  board  having  found  that  the  public  necessity  required 
the  road,  the  erection  of  this  temporary  building  after  the 
petition  was  filed,  and,  we  think,  with  knowledge  that  the 
petition  had  been  filed,  would  be  to  allow  the  wrongdoer 
to  profit  by  his  own  wrong  to  the  prejudice  of  the  public 
good — something  which  neither  the  letter  nor  the  spirit  of 
the  statute  contemplates. 

Borne  other  matters  are  discussed  in  argument,  but  we 
think  that  what  we  have  said  disposes  of  the  only  mat- 
ters alleged  in  argument  which  call  for  attention.  Upom 
the  whole  record,  we  think  the  action  of  the  district  court 
was  right,  and  it  is  therefore — Affirmed. 

Ladd,  Evans  and  Salingkr,  JJ.,  concur. 


E.  L.  Hickman,  Appellant,  v.  J.  ]$readforo  et  al., 

Appelle(»s. 

LANDLORD  AND  TENANT:     Bent — Abandonment  by  Tenant — Be- 

1    entry  and  Be-leasing  by  Landlord— Effect.    A  landlord  who,  for 

the  benefit  of  the  tenant  and  to  avoid  loss,  ro-entara  and  re- 
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leases  premises  abandoned  by  the  tenant  prior  to  the  expira- 
tion of  the  lease,  does  not,  even  in  the  absence  of  notice  to  the 
tenant  of  the  purpose  of  such  re-entry,  etc.,  thereby,  and  by  op- 
eration of  law*  release  the  tenant  from  the  obligation  to  pay 
future  accruing  rent.  In  other  words,  a  re-entry  and  re-leas< 
ing,  under  such  circumstances,  does  not  work,  by  operation  of 
law»  an  acceptance  of  the  tenant's  abandonment. 
LANDLORD  AND  TENANT:  Bent — ^Abandonment  by  Tenant— Ex- 
2  pense  Attending  Re-leasing.  A-  landlord  who  re-enters  premiaes 
abandoned  by  the  tenant  prior  to  the  expiration  of  the  lease, 
and,  for  the  benefit  of  the  tenant  and  to  avoid  loss,  re-leasea, 
with  attendant  necessary  expense  for  non-permanent  repain 
to  the  premises,  Is  entitled,  in  an  action  against  the  abandoning 
tenant,  to  credit  for  such  expense. 

Appeal  from  Lucas  District  Court: — 0.  W.  Vermilion, 

Judge. 

Wednesday^  April  4,  1917. 

Action  to  recover  reut  and  enforce  a  liandlord's  lien. 
Judgment  for  the  plaintiff  in  the  district  court  for  part 
of  the  amount  claimed.  Opinion  states  the  facts. — Reversed 
and  Remanded, 

Hickman  &  WeUSy  for  ap])ellant. 

William  Collinson^  for  appellees. 

Gaynor,  C.  J. — This  case  is  submitted 
1.  i^NDLono  AND     upon   stipulated   facts,   from   which   it  ap* 

teisant  '.  rent  i 

nbindonmeiit  by  pears  that,  on  the  6th  day  of  July,  1914,  the 
?" hnsing  by  pl^intiff  leased  to  the  defendant  Breadford 
iffcct*^^'  ^  certain  brick  store  building  for  a  term  of 

5  years,  commencing  on  the  1st  day  of  Sep- 
tember, 1014;  that  defendant  took  possession  under  the 
lease  and  continued  to  occupy  the  same  up  to  the  Ist  day 
of  July,  1915,  and  paid  all  the  rent  accruing  up  to  that 
date;  that  the  rental  agreed  to  be  paid  in  the  lease  was 
f»f>0  a  month,  payable  on  the  first  day  of  each  month. 

On  the  1st  day  of  July,  1915,  the  defendant  made  a 
general  assignment  to  the  other  defendant,  William  Collin- 
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son,  for  the  benefit  of  all  hia  creditors.  Thereupon,  the 
plaintiff  commenced  an  action  to  recover  the  rental  due 
for  the  month  of  July,  and  caused  a  landlord's  writ  of  at- 
tachment to  issue  and  the  property  of  the  defendant  to  be 
levied  upon.  By  order  of  the  court,  the  property  so  levied 
upon  was  sold,  and  the  proceeds  ordered  to  be  held  by  the 
sheriff,  subjeet  to  the  further  order  of  the  court.  Subse- 
quently, plaintiff  amended  his  petition,  alleging  that  the 
rents  for  the  months  of  August,  September  and  October  had 
become  due,  and  asking  judgment  against  the  defendant  for 
the  rent  accruing  for  these  months,  to  wit,  the  sum  of  |240. 
Thereupon  the  parties  entered  into  written  stipulation  re- 
citing the  above  facts,  and  further  stipulating  that  after- 
wards, for  the  benefit  of  the  defendant  and  to  avoid  loss, 
plaintiff  endeavored  to  tent  said  leased  building,  and,  by 
making  certain  alterations  and  repairs,  succeeded  in  leas- 
ing the  same  to  one  H.  C.  Milligan  for  a  period  of  one  year 
from  the  Ist  day  of  September,  1915,  at  a  monthly  rental  of 
|60;  that  said  new  tenant  had  paid  the  plaintiff  the  sum 
of  |120  rent  for  the  months  of  September  and  Octol)er,  1915, 
out  of  which  the  plaintiff  has  paid  the  expense  of  such  al- 
terations and  repairs  as  follows : 

For  material  and  labor  in  putting  in  new  glass  in 
front  windows  and  building  partition  in  store 
room,  said  glass  having  been  broken  by  defend- 
ant during  his  occupancy,  and  the  partition  be- 
ing necessary  in  order  to  rent  said  room  after 

default  of  defendant,  in  the  sum  of f  46.75 

For  lumber  and  material  for  partition  and  front..  15.51 
For  painting,  decorating  and  preparing  walls  in  said 

room    19.20 

For  paint  and  varnish  used 8.75 

For  carpenter  work,  changing  show  windows, 8.64 

Total I  98.85 


830  Hickman  v.  Breadford.  [179  Iowa 

This  amount,  deducted  from  the  two  months'  rent  re- 
ceived from  Milligan,  leaves  a  balance  of  |21.15  to  be  cred- 
ited to  the  defendant  upon  the  amount  claimed  to  be  due 
for  rent  for  the  months  of  July,  August,  September  and 
October,  leaving  a  balance  of  $218.85,  claimed  by  the  plain- 
tifF  to  be  due. 

Upon  this  stipulation  of  facts,  the  cause  was  submitted 
to  the  court,  and  the  court  entered  judgment  for  plaintiff 
for  |120,  and  an  order  was  made  that  the  same  be  paid  cat 
of  the  proceeds  of  the  attached  property  in  the  hands  of  the 
sheriff.  From  this  judgment,  the  plaintiff  appeals,  and  al- 
leges that  the  court  erred  in  holding  that  there  was  a  sur- 
render of  the  leased  property  to  the  plaintiff,  and  such  sur- 
render accepted  by  the  plaintiff  on  the  Ist  day  of  Septem- 
ber, 1915.  Or,  if  the  court  did  not  so  hold,  then  the  court 
erred  in  holding  that  the  plaintiff  was  not  entitled  to  de- 
duct from  the  amount  of  rent  received  from  Milligan  the 
amount  which  was  necessarily  paid  by  the  plaintiff  in  pre- 
paring the  room  for  the  u^e  of  Milligan,  under  the  stipula- 
tion. We  are  not  favored  with  an  argument  frcHu  the  ap- 
])ellees  in  this  case.  The  record  does  not  disclose  on  which 
theory  the  court  hchl  that  the  plaintiff  was  entitled  to  re- 
cover only  f  120.  Either  theory  adopted  by  the  court  would 
result  in  the  same  way.  '  If  the  court  held  that  the  act  of 
the  plaintiff  in  taking  possession  of  the  room,  repairing 
it  and  renting  it  to  Milligan,  constituted  in  law  a  surren- 
der and  acceptance  of  the  lease,  thereby  terminating  the 
lease,  then,  of  course,  the  plaintiff  could  only  recover  up  to 
that  time,  or  for  the  months  of  July  and  August,  and  the 
judgment  would  be  right  on  this  theory,  provided  that  the 
stipulation,  when  properly  (•4)nsidered,  shows  a  surrender 
and  acceptance  sufficient  to  terminate  the  lease  on  the  Lit 
day  of  September,  1^15. 

If,  however,  the  court  held  that  there  was  not  a  surren- 
der and  acceptance  of  the  lease  by  the  plaintiff,  but  that  the 
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plaintiff  took  possession  for  the  use  and  benefit  of  his  ten- 
ant^ the  defendant,  and  rented  it  for  the  use  and  benefit  of 
his  tenant,  not  surrendering  or  intending  to  surrender  any 
of  his  rights  under  the  lease,  then  the  defendant  would  be 
liable  to  the  plaintiff  for  the  full  amount  of  the  accrued 
rent,  less  such  sum  as  the  plaintiff  i-eceived  from  his  new 
tenant.  The  new  tenant  paid  the  same  rental  for  Septem- 
ber and  October  that  the  defendant  agreed  to  pay.  There- 
fore, the  plaintiff,  having  received  the  rental  for  September 
and  0(»tober,  could  recover  of  tlie  defendant  the  f240 — the 
stipulated  rent  in  the  original  lease — less  the  |120  re- 
ceived by  him  from  the  new  tenant.  This  would  bring  the 
result  reached  by  the  court. 

If,  however,  plaintiff  was  entitled  to  deduct  from  the 
amount  received  from  his  new  tenant,  the  |98.85  which  he 
paid  out  to  secure  this  new  tenant,  in  the  way  of  altera- 
tions and  repairs  to  meet  the  needs  of  the  new  tenant,  then 
there  would  be  left  but  |21.15  of  the  sum  received  from  the 
new  tenant,  to  be  credited  to  the  defendant  for  rental  for 
July,  August,  September  and  October,  leaving  a  balance  of 
1218.85  due  plaintiff. 

The  first  question  that  presents  itself  is :  Does  the  stip- 
ulation show  a  surrender  by  the  tenant  and  an  acceptance 
by  the  plaintiff  such  as  terminates  the  lease?  After  care- 
ful research,  we  find  but  two  cases  in  this  state  bearing 
upon  this  question:  Martin  v.  Steams^  52  Iowa. 345,  and 
Brotcn  v.  Cairns,  107  Iowa  727.  In  this  last  case,  it  was 
aaid,  in  substance:  The  defendants  pleaded  that  they  no- 
tified the  plaintiffs  of  their  intention  to  surrender  posses- 
sion, and  that  they  did  surrender  possession ;  that  plaintiffs 
accepted  the  surrender  by  entering  into  another  contract  of 
lease  with  a  third  party  by  which  they  leased  the  whole 
premises  for  the  term  of  one  year;  that  the  new  tenant 
entered  into  possession  and  occupied  the  same.  It  was  fur- 
ther alleged  that,  by  reason  of  the  acceptance  of  the  sur- 
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render,  and  by  plaintiffs'  entering  into  said  contract  of 
lease,  defendants  had  now  no  longer  any  estate  in  the  lands 
and  are  disohai'ged  from  the  payment  of  rent;  and  it  was 
further  alleged  that  plaintiffs  were  estopped  from  recor- 
oring  for  the  rent  accruing  after  the  surrender.  To  this 
part  of  the  answer,  plaintiffs  demurred,  for  the  reason  that 
it  appeared  that  the  re-renting  of  the  land  was  after  the 
commencement  of  the  suit,  and  constituted  no  defense  to 
plaintiffs'  action.  The  demurrer  was  overruled,  and  error 
was  assigned  upon  the  ruling.     This  court  said : 

"Manifestly,  the  answer  sets  forth  a  surrender,  both  by 
agreement  and  by  operation  of  law." 

The  court,  in  passing  upon  this  controversy,  said: 
"Appellants  (plaintiffs)  rely  upon  the  case  of  }fa)'tm 
V.  f^tearus,  52  Towa  345.  In  that  case,  the  fact  that  the 
plaintiff,  at  the  time  of  the  alleged  surrender,  had  brought 
his  action  to  secure  the  payment  of  rent  yet  to  accrue,  was 
held  of  controlling  importance  in  solving  the  question  as 
to  whether  or  not  there  had  been  a  mutual  agreement  of 
surrender.  ♦  ♦  ♦  The  sole  question  decided  was  one  of 
fact,  and  it  was  held  there  was  no  mutual  agreement. .  The 
question  here  is  one  of  pleading,  and  we  think  the  answer 
sets  forth  facts  which,  if  unexplained,  would  amount  not 
only  to  a  surrender  by  agreement  of  the  parties  but  also  to 
a  surrender  by  operation  of  law.  Surrender  by  agreement 
of  the  parties  is  well  defined  in  the  Martin  case.  It  is  there 
said  to  be  'a  yielding  up  of  an  estate  to  the  landlord,  so  that 
the  leasehold  interest  becomes  extinct  by  mutual  agree- 
ment between  the  parties.'  It  is  further  said  that  this 
agreement  may  be  implied  from  the  acts  and  conduct  of  the 
parties.  Surrender  by  operation  of  law  is  said  to  exist 
when  the  owner  of  a  particular  estate  has  been  a  partv 
to  some  act  having  some  other  object  than  that  of  a  sur- 
render, but  which  object  cannot  be  effected  while  the  par- 
ticular estate  continues,  and  the  validity  of  which  act  he  i« 
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by  law  estopped  from  disputing.  Such  surrender  is  said  to 
be  the  act  of  the  law,  and  takes  place  independently  of,  and 
even  in  spite  of,  the  intention  of.  the  parties." 

The  demurrer  being  overruled,  the  plaintiffs  replied  to 
the  answer  above  set  forth ;  admitted  that  they  received  no- 
tice from  the  defendants  of  their  intention  to  abandon  the 
premises,  and  alleged  that  they  immediately  notified  them 
that  they  would  hold  them  responsible  for  the  rent  accru- 
ing under  their  lease,  and  that  thereafter  they  commenced 
the  action  to  recover  the  rent.  They  further  alleged  in 
reply  that,  after  so  notifying  the  defendants,  they  rented  the 
property  to  Dryer  for  the  term  of  one  year,  and  notified 
the  defendants  of  their  intention  to  hold  them  for  the  rentj 
that  they  re-rented  the  premises  for  the  purpose  of  pro- 
tecting their  reversionary  interest,  and  to  reduce  the  dam- 
ages which  the  defendsjnts  nfight  otherwise  be  compelled 
to  pay;  that  the  defendants  never  objected  to  this  arrange- 
ment; that  there  was  no  intention  on  the  part  of  the  plain- 
tiffs to  release  the  defendants.  To  this  reply,  a  demurrer 
was  filed,  raising  the  question  that  the  facts  recited  showed 
acceptance  and  surrender,  and  also  affirmatively  showed 
an  acceptance  by  operation  of  law.  The  demurrer  was  sus- 
tained, and  error  was  assigned  upon  this  ruling.  Upon 
this  point,  the  court  said : 

"May  a  landlord,  after  his  tenant  has  vacated  and 
abandoned  the  premises  without  cause,  resume  possession 
thereof  and  re-lease  the  same  to  another,  after  giving  no- 
tice to  the  original  tenant  of  his  intention  of  holding  him 
for  the  rents  reserved,  and  that  he  had  resumed  possession 
for  the  purpose  of  protecting  the  reversion,  and  had  re-let 
them  to  reduce  the  damages  which  he  might  otherwise  sus- 
tain, without  being  held  to  have  created  a  surrender  by  op- 
eration of  law?  •  ♦  •  The  general  rule  no  doubt  is 
that,  if  the  tenant  abandons  the  premises  and  the  landlord 
re-rents  them,   a  surrender  is  established,    •    *    •    But 

Vol  179  la.— 63  ~    ' 
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nearly  every  general  rule  has  its  exceptions,  and  one  of  the 
exceptions  to  the  rule  just  quoted  is  that  if  the  landlord  re- 
leases them  for  and  on  account  of  the  tenant,  a  surrender 
is  not  to  be  inferred"  citing  authorities.  "•  *  *  It  was 
the  duty  of  the  appellants  to  take  sucTi  possession  of  the 
premises  after  their  abandonment  by  appellees  as  was  neces- 
sary to  protect  their  estate;  ♦  ♦  ♦  and  they  had  their 
election  to  accept  the  surrender  or  to  do  such  acts  as  would 
amount  to  a  surrender,  or  to  hold  the  appellees  to  their  con- 
tract. If  they  gave  appellees  notice  that  they  intended  to 
hold  them  for  the  rent,  and  re-rented  simply  to  reduce  the 
damages — and  this  is  made  to  appear  by  satisfactory  evi- 
dence— there  is  no  reason  for  holding  that  there  was  a  sur- 
render, and  that  the  original  tenants  were  released  from 
their  obligation.  The  demurrer  to  the  reply  should  have 
been  overruled." 

It  will  be  noticed  from  this  case  that'  the  court  seems 
to  hold  that  the  giving  of  notice  to  the  tenant  of  an  in- 
tent to  hold  him  for  the  rent,  before  the  landlord  takes  pos- 
session and  re-rents  it,  is  a  condition  precedent  to  the  ri^ht 
to  hold  him  for  the  reserve  rent,  after  such  possession  has 
been  taken  and  re-renting  made.  It  seems  to  be  the  hold- 
ing that  notice  of  intent  to  hold  the  tenant  for  the  rent, 
and  a  re- renting  simply  to  reduce  damages,  are  essential 
to  be  shown,  to  avoid  the  presumption  of  a  surrender  by 
operation  of  law.  While  we  think  this  rule  a  good  one,  ap- 
plied generally,  we  do  not  think  it  a  rule  that  ought  to  he 
applied  with  absolute  strictness  to  all  cases.  It  is  a  gen- 
eral rule  that  a  surrender  by  a  tenant  during  his  term,  to 
be  effectual,  must  be  accepted  by  the  lessor.  It  must  af- 
firmatively appear  that  there  was  a  surrender  and  an  ac- 
ceptance, and  the  burden  is  on  the  defendant  to  show  this, 
in  order  to  relieve  himself  of  the  covenants  of  his  con- 
tract to  pay  rent.  The  conduct  of  the  parties  may  be  such 
as  will  clearly  evince  an  intention  to  surrender  to  the  land- 
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lord  all  rights  under  the  leasei  and  an  acceptance  by  the 
landlord  of  the  surrender.  The  converse  of  this  is  true: 
The  conduct  of  the  parties  may  be  such  as  clearly  shows 
that  there  was  no  intention  on  the  part  of  the  landlord  to 
accept  the  surrender  and  terminate  the  lease.  The  mere 
renting  of  the  demised  premises  to  another,  after  abandon- 
ment by  the  tenant,  does  not,  in  and  of  itself,  operate  as  a 
surrender  in  law,  for  the  reason  that  it  is  clearly  to  the 
ap))el1ee*8  interest,  after  having  abandoned  the  premises, 
that  the  same  should  be  occupied  by  someone  who  is  will- 
ing to  pay  rental  for  the  premises  during  the  unexpired 
term  of  his  lease.  The  landlord  may  allow  the  property 
to  stand  idle,  and  hold  the  tenant  for  the  entire  rent,  or  he 
may  lease  it  and  hold  him  for  the  difference.  As  said  in 
Breuckmann  t\  Tmhill,  8  Norris  (Pa.)  58: 

^'Taking  possession,  repairing,  advertising  the  house  to 
rent  are  all  acts  in  the  interest  and  for  the  benefit  of  the 
tenant,  and  do  not  discharge  him  from  his  covenant  to  pay 
the  rent." 

If  the  landlord  succeeds  in  securing  the  same  rental  for 
the  unexpired  term  which  the  original  tenant  agreed  to  pay, 
the  tenant  is  relieved  from  responsibility  to  the  landlord. 
If  the  landlord  secures  less  in  the  re-renting,  the  first  ten- 
ant's obligation  to  the  landlord  is  reduced  by  the  amount  of 
the  rental  so  received.  See  Oldewurtel  v.  Wiesenfeld^  97 
Hd.  165  (54  Atl.  969).  In  that  case,  the  contention  was 
that  the  landlord  could  not  repossess  himself  of  the  prem- 
ises and  re-rent  them  and  hold  the  original  tenant  for  any 
deficiency.  The  contention  practically  was  that  the  taking 
possession  and  re-renting  worked  a  surrender  by  operation 
of  law.    The  court  said : 

"The  best  approved  cases,  however,  assert  •  ♦  • 
that  where  a  tenant  repudiates  the  lease  and  abandons  the 
demised  premises,  and  the  lessor  enters  and  re-lets  the 
property,  such  re-renting  does  not  relieve  tho  tenant  from 
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the  payment  of  the  rent  under  the  covenants  of  the  lease." 
This  certainly  is  true  when  it  is  made  to  appear  that 
the  entry  of  the  landlord,  after  abandonment,  and  the  re- 
renting,  were  done  and  made  for  the  purpose  of  protecting 
the  tenant  from  liability,  under  the  covenants  of  his  lease, 
for  the  full  amount  of  the  rental  therein  agreed  to  be  paid. 
And  especially  is  this  true  when  the  record  discloses  that 
there  was  no  intention  on  the  part  of  the  lessor  to  release 
the  tenant  from  the  obligations  of  the  lease  to  pay  the  re- 
served rent. 

In  Miller  v.  Benton,  55  Conn.  529  (13  Atl.  678),  it  was 
said: 

"In  any  case  of  the  abandonment  of  leased  premises  by 
a  tenant,  especially  with  a  declaration  that  he  will  never 
occupy  again,  the  landlord  must  have  the  right  to  take  pos- 
session for  the  purpose  of  caring  for  the  property  and  of 
leasing  it  to  others,  and  is  not  to  be  prejudiced  by  doing  so. 
The  rescinding  the  contract  is  wholly  a  matter  of  intent 
on  his  part,  and  that  intent  will  not  be  inferred  from  his 
merely  taking  possession,  especially  when  it  is  found  that 
he  did  so  with  no  intent  to  relinquish  his  rights  under  the 
lease." 

The  same  doctrine  is  held  in  Auer  t\  Eoffmanny  (Wis.) 
112  N.  W.  1090.  For  a  full  citation  of  the  authorities  bear- 
ing on  this  question,  see  Hujijlns  r.  Street^  (Okla.)  92  Pac. 
153  (13  L.  R.  A.  [N.  S.]  398).  See  also  Respini  v.  Porta. 
(Ceil)  26  Pac.  907  (23  Am.  St.  Rep.  488)  ;  Alsup  v.  Banks, 
(Miss.)  24  Am.  St.  Rep.  294;  Ai(er  v.  Penn,  (Pa.)  44  Am. 
Rep.  114;  Marshall  v.  John  Grosse  Clothing  Co.,  (111.)  56 
N.  E.  807. 

These  cases  hold  thai,  where  the  premises  are  aban- 
doned by  the  tenant,  without  the  fault  of  the  landlord,  the 
landlord  may  re-enter  and  re-rent  the  premises,  crediting 
the  former  tenant  with  the  proceeds,  and  the  taking  pos- 
session by  the  landlord  does  not  relieve  the  tenant  from 
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liability  far  the  stipulated  rent.  In  the  case  at  bar,  it  was 
stipulated  and  agreed  by  the  parties  that  the  plaintiff 
rented  the  premises  for  the  benefit  of  the  defendant,  and 
to  avoid  loss;  that  he  endeavored  to  rent  the  building;  that 
he  secured  a  renter;  that,  to  secure  a  renter,  it  was  neces- 
sary to  make  alterations  and  repairs,  and  that  he  did  make 
alterations  and  repairs ;  and  it  was  through  and  by  this  ef- 
fort and  expenditure  that  he  procured  the  tenant,  Milligan ; 
and  that  defendants'  lease  had  four  years  yet  to  run.  Un- 
der Section  2992  of  the  Code  of  1897,  the  plaintiff's  lien  was 
enforcible  against  the  'stock  in  the  building  at  the  time  the 
assignment  was  made,  for  the  rental  tot  six  months*  This 
statute  did  not  terminate  the  obligation  of  the  defendant  to 
pay  rent  according  to  the  terms  of  his  lease,  but  released 
the  lien  upon  the  property  in  the  building  after  the  ex- 
piration of  six  months.  By  the  renting  of  this  for  one  year 
from  September  1st,  the  plaintiff  secured,  for  the  benefit  of 
the  defendant,  $720  in  rentals,  and  relieved  defendant. of  his 
obligation  under  the  lease  to  that  extent.  The  act  of  re- 
renting  was  clearly  for  the  benefit  of  the  defendant,  and,  to 
that  extent,  relieved  him  of  his  obligation  to  the  plaintiff 
under  the  lease. 

A  contract  having  been  fully  made  between  parties, 
one  party  cannot  rescind  the  contract  on  his  own  motion. 
To  rescind  a  contract  requires  a  meeting  of  the  minds  of 
the  parties,  just  the  same  as  in  the  making  of  an  original 
contract.  One  party  may  so  conduct  himself  that  he  gives 
to  tile  other  the  Wght  to  reschid— the  right  to  call  the  con- 
tract  off;  but  the  other  is  under  no  obligation  to  do  this, 
but  may,  notwithstanding  the  hostile  conduct  of  the  other, 
still  hold  him  to  the  terms  of  bis  original  contract. 

We  think  tliere  is  nothing  in  this  re(;ord 
2.  laxolobd  awo    which  shows  an  abandonment  and  surren- 

TBXANT!  rent: 

b***tcnBnt^^ex-   ^^^  ^'  *^®  premises  to  the  plaintiff  on  the 
r^SSsfng!"^*  1st   Of   Set)tember,    1915.     The   defendant, 

therefore,  was  holden  to  the  plaintiff,  un- 
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...  •     /  '  • 

der  his  lease,'  for  the  full  t240,  for  the  months  of  July, 

August,  September  and  October.    Plaintiff,  on  the  Ist  of 

September,  re-rented  the  premises.    True,  h.e  received  |120 

from  the  new  tenant;  but  to  secure  the  new  tenant — to  se- 

cure  the  benefits  to  the  defendant  which  released  him  from 

the  obligation  under  his  contract  to  pay  the  rental  for  the 

year   following   September   1,   1915 — it   cost   the   plaintiff 

19^.85.    It  does  not  appear  that  this,  was  expended  at  all 

for  the  benefit  of  the  plaintiff,  or  that  these  improvements 

were  of  a  permanent  character.     We  ^re  clearly  of  the 

opinion  that  the  plaintiff  had  a  right  to.  deduct  this  expense 

from  the  rent  received  from  the  new  tenant.    This  would 

leave  only  |21.15  actually  received  by  him  from  the  new 

tenant  to  apply  on  the  rental  due  from  the  .d^^ndant  upon 

his  contract ;  |21.15  from  f240  leaves  |218.85  due  from  the 

defendant  to  the  plaintiff.    For  this,,  plaintiff  should  have 

had  judgment.    See  Respini  v.  Porta,  supra. 

The  case  is,  therefore,  reversed  and  re^ianded,  with 

instructions  to  enter  judgment  in  favor  of  the  plaintiff  for 

that  sum. — Reversed  and  Remanded. 

* 

Ladd,  Evans  and  Salinger,  JJ.,  concur.    * 


W.  P.  Johnston  et  al.,  Appellants,  v.  Tom  RobbbtsoN;  Ap- 
pellee. 

•   ,  •  •   .        •  •  •       .  ».        •  ' 

DBAIN8:     DamagOB— BlgJit  of  £qai^h|a  Own^r^-Tnutae  Hoidinc 

1  Titl0.  An  equitable  owner  of  real  estate  under  an  executory 
contract  of  purchase  has  ample  right  to  file  a  claim  for  damages 
consequent  on  the  conatniction,  tli^ough  safd  land,  of  a  public 
drainage  improvement.  It  follows  that  the  legal  owner  who  has 
contracted  to  sell  and  who  holda  the  legal  title  in  trust  for  ihe 
vendee  pending  the  execution  of  a  conveyance,  and  who  acts 
in  good  faith  and  without  concealment,  is  under  no  obligation 
to  file  a  claim  for  th^  benettof  said  equitable  owner,  who  does 
not  claim  that  he  was  not  aware  of  the  pendency  of  such  drain- 
age proceedings.     (See  Sec.  198d-a3,  Code  Supp.,  1913.) 
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VENDOB  AND  PUBOHASEB:    OQnstractioB  and  Operation  of  Oon- 

2  tract — ^Equitable  Ownership.  Principle  recognized  that  one  who 
enters  into  a  valid  contract  to  purchase  real  estate  becomes  the 
equitable  owner  thereof  from  the  date  of  the  contract. 

DRAINS:    Bight  of  Way^-Katuxe  of  Taking.    Principle  recognized 

3  that  the  taking  of  lands  for  a  public  drainage  inu;>rovement  does 
not  deprive  the  owner  of  title  to  the  land  taken.  Such  taking 
leaves  the  legal  title  as  it  formerly  existed,  but  imposes  an 
easement  thereon.     (See  Sec.  1989-a2,  Code  Supp.,  1913.) 

COVENANTS:     Covenants    of    Warranty — Breach — ^Drainage    Ease- 

4  ment.  Neither  the  covenant  of  warranty  of  good  and  mer- 
chantable title,  dear  of  all  incumbrances,  nor  a  contract  prom- 
ising conveyance  with  such  covenants  of  warranty  is  breached 
by  the  fact  that  an  easement  for  a  public  drainage  improvement 
has  been  established  over  said  land. 

VENDOB  AND  PUBCHASEB:     Bights  and  LiabiUties— Taxes  and 

5  Assessments — Drainage  Assessments.  In  the  absence  of  any  con- 
trary provision  in  contract  or  deed,  the  vendee  of  land  concern- 
ing which  public  drainage  'improvement  proceedings  are  pend- 
ing at  the  time,  must  pay  special  assessments  levied  subsequent 
to  the  making  of  the  contract  of  sale,  and  subsequent  to  the  deed, 
in  fulfillment  thereof.  (See  Sees.  815,  1015,  Code,  1897;  Sees. 
816,  1400,  1989-al2,  1989-a45,  Code  Supp.,  1918.) 

Appeal  from  Louisa  District  Court, — Oscar  Hai.e,  Judge. 

Wkdne.sday^  April  4,  1917. 

This  is  an  action  at  law  to  recover  damages  for  an 
alleged  breach  of  the  provisions  of  a  written  contract  ta 
convey  to  plaintiffs  certain  real  estate,  and,  in  a  sec'ond 
count,  the  damages  resulting  from  an  alleged  failure  of  ap- 
pellee to  perform  the  duties  imposed  upon  him  by  law  as  a 
trustee  holding  legal  title  to  said  real  estate,  pending  the 
date  fixed  for  the  execution  and  delivery  of  a  deed  of  cour 
veyance.  Defendant's  demurrer  to  the  petition  was  sua* 
taiaed,  and  judgment  rendered  against  plaintiffs  for  coats. 
Plaintiffs  appeal. — Affirmed. 

Weaker,  BHggs  &  Brtdn,  and  C.  E.  Walters^  for  ap- 
pellants. 

Molesherry  d  Reaney,  for  appellee. 
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Evans,  J. — Plaintiffs  eontraoled  for  a 
^'  Fg^esTri'^ht  of  ^arin  of  about  GHG  acres.  The  conveyance 
o?^?  miMtoT"  was  to  be  subject  to  a  mortgage  of  J30,000 
°^  ^'  on  the  land.  Count  1  of  the  petition  alleged 
substantially^  that  on  August  17,  1910,  plaintiffs  entered 
into  a  written  contract  with  the  defendant  for  the  ex- 
change of  certain  real  estate;  that  defendant  therein  agreed 
to  execute  and  deliver  to  appellants  a  good  and  sufficient 
warranty  deed  for  the  real  estate  to  be  by  him  conveyed 
to  them,  togetlier  with  an  abstract  of  title  showing  good 
and  merchantable  title  in  him  on  March  1,  1911.  (A  copy 
of  the  contract  is  set  out  as  an  exhibit  and  part  of  the  pe- 
tition.) The  petition  alleges  further  that,  by  the  terms  of 
said  contract,  the  title  to  the  real  estate  to  be  conveyed 
by  defendant  should  be  a  good  and  merchantable  title; 
that  on  February  28,  1911,  defendant  execut(Hl  a  deed  of 
conveyance  to  the  property  described  in  the  contract.  (A 
copy  of  the  deed  is  attached  as  an  exhibit  and  made  a  part 
of  the  petition.)  It  is  further  alleged  that  defendant  did 
not  have,  and  was  not  able  to,  nor  did  he,  convey  a  good 
and  merchantable  title  to  said  real  estate  as  provided  in 
the  contract,  for  the  reason  that,  at  the  time  of  the  execution 
of  the  contract,  there  had  been  filed  a  petition,  and  pro- 
eeedings  begun,  for  the  establishing  of  a  levee  district 
known  blb  District  No.  14  of  Louisa  County,  Iowa,  and  the 
date  of  a  meeting  of  the  board  of  supervisors  of  said  coun- 
ty for  the  hearing  of  objections  to  the  establishment  of  Ihe 
same  and  claims  for  damages  had  been  fixed,  and  notice 
thereof  given;  that  the  board  of  supervisors  proceeded  to 
and  did  thereafter  establish  said  district,  and  did  construct 
said  dike  or  levee  and  make  a  tax  levy  for  benefits  upon 
the  district;  that,  by  virtue  of  said  proceedings  and  the 
establishment  of  said  district  and  construction  of  levee,  a 
part  of  appellants'  land  was  condemned  and  taken  for  the 
ei^tablishment  of  the  dike  and  for  obtaining  earth  and  ma- 
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ferial  therefor,  or  rendered  ui^less  by  reason  of  the  donstrue- 
tion  and  erection  of  tsaid  dike;  that,  at  the  time  of  the  con-, 
veyance  of  said  real  estate,  the  same  was  subject  to  the 
easement  of  said  dike  and  drain  ditch,  and  all  the  rights 
the  said  district  had  therein,  which  rights  it  still  has  and 
exercises;  that  said  lands  were  conveyed  by  warranty  deed, 
but  were  not  clear  and  free  of  incumbrances;  and  that  the 
land  rendered  worthless  before  the  construction  of  said 
levee  is  worth  flOO  per  acre ;  and  that  api>ellaQts  havfe  paid 
12,900,  special  assessment  taxes ;  and  that,  by  reason  Of  the 
breach  of  said  covenants  and  agreements  contained  in  said 
written  contract,  plaintiffs  have  been  damaged  in  the  snm 
of  15,400. 

Though  the  petition  does  not  specifically  state  that  the 
deed  was  accepted  by  appellants,  such  is  the  fair  inference 
from  reading  the  entire  petition.  The  petition  alleges  thf^t, 
by  virtue  of  the  proceedings  of  the  board  of  supervisors 
in  the  establishment  of  said  drainage  district,  the  lamls 
which  defendant  sold  by  the  contract  to  plaintiffs  have 
been  charged  with  special  assessments  aggregating  f2,900 
or  more,  so  that  it  would  seem  that' the  deed  must  have 
l)een  accepted;  otherwise  the  assessment  could  not  have 
been  made  against  plaintiffs.  Furthermioi'e,  appellants  ah 
lege  in  the  second  count  that  defendant  held  title  frojn  the» 
flate  of  the  contract  to  the  date  of  the  deed  as  trustee,  and 
that,  as  such  trustee,  defendant  was  under  a  legal  duty  to 
file  claims  for  damages.  In  the  second  count  they  also  allege 
that  appellee  executed  a  *deed  in  conformity  to  the  con- 
tract. The  plain  inference  is  that  plaintiffs  have  held  the 
legal  title  to  the  land  since  March  1,  1911. 

From  the  allegations  in  the  petition,  it  is  uncertain  aft. 
to  whether  or  not  the  establishment  of  the  levee  district 
had  been  so  far  advanced  that  the  tax  had  been  assessed, 
and  levied  against  the  lands  included  in  the  district  at  .the; 
time  the  conveyance  was  made,  by  the  deed  of  February  28, 


842  Johnston  v.  Robertson.  [179  Iowa 

1911.  The  petition  does  not  state  that  the  levee  tax  and 
assessment  had  been  levied  at  the  time  of  the  conveyance, 
but  rather,  as  we  read  the  petition,  that  it  had  been  assessed 
and  levied  prior  to  the  bringing  of  this  action.  The  second 
count  of  the  petition,  after  setting  out  the  faots  alleged  in 
the  drst  count,  alleges  further  that,  prior  to  August  17, 
1910,  defendant  was  the  record  owner  of  all  said  real  estate, 
and  had  notice  of  the  proceedings  taken  by  the  board  of 
supervisors  in  the  matter  of  the  establishment  of  the  drain- 
age district;  that  he  continued  to  hold  the  legal  title  to 
said  real  estate  and  retained  possession  after  the  execution 
of  the  contract  until  about  the  1st  day  of  March,  1911 ;  that 
defendant  failed  to  file  any  claim  with  the  board  of  super- 
visors for  damages,  by  reason  of  the  establishment  of  said 
district,  to  the  lands  which  he  had  in  the  contract  agreed 
to,  and  did  afterwards,  convey  to  plaintiff,  either  on  his 
own  behalf  or  on  their  behalf;  that,  as  such  trustee,  hold- 
ing said  legal  title,  the  defendant  failed  and  neglected  to 
perform  the*duties  of  said  trustee,  in  that  he  failed  to  file 
said  claim  as  alleged,  and  that,  through  his  failure  and  neg- 
lect to  care  for  and  protect  the  property  of  appellants 
then  in  his  possession,  the  legal  title  of  which  he  held,  they 
have  been  damaged  in  the  sum  of  |5,i00.  Defendant's  de- 
murrer is  in  this  form ; 

"Comes  now  the  defendant  and  demurs  to  Count  1  of 
petition,  and  shows  to  the  court  the  following  grounds 
therefor : 

"(1)  The  facts  stated  do  not  entitle  the  plaintiffs  to 
the  relief  demanded,  for  the  reason  that  the  facts  stated 
show  that  the  defendant  executed  and  delivered  them  a 
deed  in  accordance  with  the  contract.  After  this  was  done, 
no  action  remained  on  the  contract,  because  the  vendee 
took  for  his  security  of  title  the  deed  with  such  covenants 
and  warranty  as  his  contract  called  for. 

"{2)     The  facts  stated  do  not  show  that  a  good  and 
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merchantable  title  was  not  furnished  free  from  all  encum- 
brances. 

"As  to  Count  2,  the  facts  stated  do  not  show  that  thei*e 
was  any  dntj  on  the  part  of  the  defendant  to  file  a  claim 
for  damages  with  the  board  of  supervisors/'   . 

I.  The  argument  of  appellants  rests  in  the  main  upon 
the  following  propositions: 

1.  That  only  the  record  owner  of  land  can  file  a  claim 
for  damages  for  the  location  of  a  ditch  in  a  drainage  pro- 
ceeding, and  that  a  merely  equitable  owner  under  an  execu- 
tory contract  cannot  file  such  claim. 

2.  That,  because  the  defendant  was  the  record  owner, 
it  was  his  duty  as  a  trustee  holding  the  legal  title  to  file  a 
claim  in  his  own  name  for  the  benefit  of  the  plaintiffs. 

3.  That,  because  of  the  establishment  of  the  ditch  and 
dike,  the  defendant  failed  to  convey  all  the  land  which  he 
had  contracted  to  convey,  and  that,  therefore,  there  was  a 
breach  of  the  contract,  notwithstanding  the  acceptance  of 
the  deed. 

The  argument  in  support  of  the  first  of  the  above  prop- 
ositions is  that  only  the  record  owner  of  land  is  entitled  to 
notice,  and,  therefore,  only  the  record  owner  can  be  heard 
to  claim  damages.  We  disagree  with  both  premise  and  con- 
clusiim.  Section  1989-a3,  Code  Supp.,  1913,  does  provide 
in  effect  for  notice  to  be  given  by  name  "to  the  owner  of 
each  tract  *  *  *  as  shown  by  the  transfer  books  of 
the  auditor^s  office  ♦  ♦  ♦  and  also  to  all  other  persons 
whom  it  may  concern  ♦  •  ♦  (without  naming  individ- 
uals)." The  same  section  recognizes  the  rights  of  *'other  per- 
sons owning  or  having  an  interest  in  any  land  or  property 
affected"  by  providing  a  method  whereby  they  may  receive 
through  an  agent  20  days'  notice  if  they  file  with  the  audi- 
tor the  name  and  address  of  such  proposed  agent.  While 
this  section  of  the  statute  only  provides  for  notice  by  name 
to  persons  whose  names  appear  upon  the  transfer  books 
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of  the  auditor's  office,  there  is  nothing  in  the  statute  whicb 
negatives  the  right  of  any  person  having  an  interest  in  the 
land;  affected  to  appear  in  response  to  the  published  notice. 
Tndeed>  the  very  purpose  of  addressing  such  notice  to  "all 
whom  it  may  concern,"  is  to  give  opportunity  of  notice  to 
landowners  whose  names  are  not  ascertainable  from  the 
transfer  books.  If  the  appellants'  contention  is  correct, 
then, an  owner  holding  a  complete  legal  title  could  not  be 
heard  to  claim  damages  if  his  name  failed  to  appear  upon 
the  tra^nsfer  books.  Under  a  proper  reading  of  the  statute, 
we  think  the  principal  disadvantage  resulting  to  such  owuer 
by  reason  of  the  absence  of  his  name  from  the  transfer  books 
would  be  that  he  would  receive  no  direct  notice  by  name. 

Tlie  plaintiffs  became  equitable  owners 

^'  puBCHABBB^        of  tlic  laud  by  contract  of  purchase  on  Aug- 

und  oporftt?oo     ust  17,   1910.     Why   could  they  not  there- 

equitabie  own-     after  have  filed  a  claim  for  damages  in  their 

ersbip.  • 

own  behalf  and  in  their  own  name?  Did 
they  not  have  an  interest  in  the  lands  affected  by  the  pro- 
ceeding? Were  they  not  fairly  included  among  "all  per- 
sons whom  it  may  concern?"  Under  our  repeated  holdings, 
they  were  the  owners  of  the  land  in  every  equitable  sense. 
That,  as  such,  they  could  claim  damages  and  resist  proposed 
assessment  of  benefits,  is  a  proposition  which  has  been  fre- 
quently implied  in  our  x>revious  cases.  Bradford  v.  Board 
of  ^^upervisorSj  ICO  Iowa  20C;  Taylar  v.  Drainage  District, 
167  lowa^  42;  Christcnson  v.  Board  of  Supervisors,  174 
Iowa  724. 

In  Wolfe  V.  loica  R.  d  L.  Co.,  178  Iowa  1,  which  was 
a  railway  condemnation  proceeding,  we  went  into  this 
question  fully.  We  held  therein  that  the  purchaser  of  land 
under  an  executory  contract  was  entitled  to  claim  damages 
for  such  condemnation,  afad  was  entitled  to  prosecute  an 
appeal  from  the  award  of  the  sheriff's  jury  as  such  equi- 
table owner.    In  that  case,  the  Wolfes  were  the  i)urchaser8 
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under  executory  contract  from  Maybauer.    In  that  cas^  we 
said: 

"It  is  manifest  from  the  foregoing  that  tlie  legal  title 
of  the  farm  in  question  rested  in  Maybauer  until  March  1, 
1914;  It  is  also  manifest  that  the  contract  in  question  was 
obligatory  upon,  and  enforceable  against,  both  parties  there- 
to. Neither  party  could  escape  the  provisions  of  this  con- 
tract except  by  the  subsequent  consent  of  the  other.  Such 
subsequent  consent  would  amount  only  to  a  subsequent  con* 
tract.  Under  this  contract,  the  jfull  beneficial  interest  of 
Maybauer  in  the  land  was  the  agreed  purchase  price  to  be 
paid.  Under  the  same  contract,  the  Wolfes  became  sub- 
ject  to  every  future  unfavorable  contingency,  and  entitled 
to  the  benefit  of  every  favorable  one.  Future  depreciation 
of  value  would  fall  upon  them.  Future  appreciation  would 
inure  to  them.  Future  appreciation  or  depreciation  could 
affect  Maybauer  only  as  affecting  his  security  for  the  pur- 
chase price.  The  contract  was  entered  into  before  the  ap- 
propriation of  the  right  of  way.  It  was  known  to  the  par- 
ties that  a  location  of  a  right  of  way  was  in  prospect  as  a 
possibility,  but  no  rights  had  been  asserted  by  or  accrued  to 
the  railway  company.  In  the  absence  of  a  contrary  provi- 
sion in  the  contract,  it  would  seem  too  clear  for  dispute  that 
if,  after  the  execution  of  such  binding  contract,  the  prem- 
i«»s  should  be  depreciated  by  the  appropriation  of  a  right 
of  way,  the  damages  accruing  by  reason  of  such  appropri- 
ation should  accrue  to  the  purchasers,  to  the  extent  at  least 
of  having  the  same  applied  in  reduction  of  the  purchase 
price.  ♦  ♦  ♦  In  the  case  before  us,  it  is  not  very  ma- 
terial whether  we  call  the  Wolfes  the  equitable  owners  of 
the  land  or  whether  we  characterize  their  interest  by  some 
other  term.  They  did  have  a  fixed  and  vested  interest  in. 
the  real  estate  as  such.  Their  interest  was  clearly  affected 
by  the  appropriation  of  the  right  of  way  across  such  farm. 
The  mutual  rights  of  the  plaintiff  Maybauer  and  tbe  Wolfes 
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were  entirely  consistent;  one  was  not  adverse  to  the  other. 
Both  purchaser  and  seller  understood  their  relative  rights 
alike.  In  order  to  be  ^owners/  within  the  meaning  of  the 
condemnation  statute,  it  is  not  necessary  that  the  owner- 
ship be  exclusive,  nor  that  it  be  vested  with  a  legal  title  as 
distinguished  from  an  equitable  interest.  We  have  held 
that,  under  appropriate  circumstances,  a  mortgagee  may 
claim  the  benefit  of  damages  to  be  awarded.  Sawyer  v. 
Landers,  56  Iowa  422 ;  Schafer  v.  Schafer,  75  Iowa  349." 

The  ground  of  the  holding  in  that  case  is  applicable 
here;  likewise  the  quotations  from  the  authorities  which  are 
included  in  the  opinion.  We  are  of  opinion,  therefore, 
that  the  equitable  owner  of  land  under  executory  contract 
is  entitled  to  protect  his  interest  therein  in  drainage  pro- 
ceedings precisely  as  any  other  owner. 

II.  Turning  now  to  the  question  of  trusteeship  of  the 
seller  for  the  purchaser,  and  the  duty  of  the  seller  to  file 
claim  for  the  benefit  of  the  purchaser :  The  petition  is  pred- 
icated upon  the  theory  that  the  seller  was  under  legal  duty 
as  trustee  to  file  such  claim  for  the  benefit  of  the  purchaser 
because,  under  the  law,  the  seller  could;  and  the  purchaser 
could  not,  file  such  claim.  The  case  made  by  the  petition  is, 
briefly,  that  the  contract  of  the  parties  was  entered  into 
on  August  17, 1910 ;  that,  prior  to  this  time,  the  proceedings 
had  been  begun,  and  notices  had  been  given.  All  this  was 
in  the  past  If,  prior  to  August  17,  1910,  the  defendant 
had  been  negligent  of  his  own  interest,  and  had  failed  to 
file  a  claim  when,  in  prudence,  he  ought  to  have  done  so, 
or  had  conceived  a  purpose  not  to  file  a  claim  for  reasons 
satisfactory  to  himself,  then  plaintiffs  are  in  no  position 
to  complain  of  that.  No  past  dereliction  of  the  defendant 
could  give  rise  to  a  cause  of  action  in  their  favor.  If  the 
defendant  is  liable  to  them,  it  is  due  to  some  dereliction 
arising  at  the  time  he  entered  into  the  contract  and  be- 
came their  trustee.    Whether  or  not  the  plaintiffs  knew  that 
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the  proceedings  were  pending,  does  not  clearly  appear  from 
the  petition.  Assuming  for  the  moment  that  they  did  know, 
then  we  have  a  case  that  is  precisely  like  Stuhr  v.  Butter- 
field,  151  Iowa  736,  except  that,  in  the  Stuhr  case,  a  deed 
was  executed  rather  than  a  contract.  If  we  are  right  in 
the  view  that  the  purchasers  could  themselves  have  filed 
a  claim  in  their  own  behalf,  then  no  duty  on  the  part  of  the 
defendant  to  do  ko  was  implied  by  law.  If  the  plaintiffs 
did  not  know  of  the  pending  proceedings,  such  fact  could 
very  materially  aflfect  the  rights  and  duties  of  the  parties. 
If  the  defendant  intentionally  concealed  or  withheld  knowl- 
edge of  the  fact  from  the  plaintiffs,  such  action  might 
amount  to  a  fraud  and  furnish  a  basis  of  liability.  But  no 
fraud  is  charged.  The  petition  does  not  allege  that  the  plain- 
tiffs were  without  knowledge  of  the  pendency  of  the  pro- 
ceeding at  the  time  the  contract  was  enter^  into.  Without 
such  allegation,  the  case  is  not  materially  different  in  its 
facts  from  the  Stuhr  case,  supra. 

III.    The  action  is  brought  upon  the 
8.  DBAIN8 :  Tight     contract,   and  not  upon  the  covenants  of 

of   WAT  *    nA' 

tare  of* taking.    Warranty  in  the  deed.     It  is  contended  that 

the  contract  .was  not  merged,  notwithstand- 
ing the  acceptance  by  the  plaintiffs  of  a  warranty  deed. 
The  argument  is  that  the  defendant  conveyed  to  the  plain- 
tiffs by  the  wai^ranty  deed  less  land  than  was  called  for  by 
the  contract,  and  that  this  amounted  to  a  breach  of  the 
contract.  The  statement  that  the  defendant  conveyed  by 
the  deed  less  land  than  was  called  for  by  the  contract,  is 
a  mere  legal  conclusion.  The  deed  purported  to  convey  and 
warrant  title  to  the  same  land,  and  all  of  it,  that  was  in- 
clBded  in  the  contract.  Both  deed  and  contract  covered 
precisely  the  same  description.  It  is  said  that  a  part  of 
the  land  had  already  been  taken  for  the  uses  of  the  dike 
and  ditch  before  the  execution  of  the  deed.  It  was  taken, 
however,  only  in  the  sense  that  it  was  subjected  to  the 
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public  easement.    It  was  taken  as  a  highway  is  taken,  the 
fee  being  still  in  the  landowner,  subject  to  the  public  ease- 
ment.   There  was  no  taking  and  no  encum- 
**  covenJmtflVf       brance  in  any  other  sense.     So  that  the  nl- 
brentfh :  drain-     timate  question  is,  Was  the  establishment 

Age  easement. 

of  this  easement  a  taking  or  an  encum- 
brance within  the  meaning  of  the  law,  so  as  to  constitute 
a  breach  of  covenant  of  warranty  or  a  breach  of  contract 
promising  conveyance  and  covenants  of  warranty?  The 
Stuhr  case,  supra,  has  answered  this  question  in  the  neg- 
ative, and  has  thus  fixed  the  law  of  this  jurisdictioD. 
Whether  the  plaintiffs  should  have  sued  on  their  covenants 
of  warranty  is  a  question  we  need  not  determine.  Apart 
from  the  question  of  remedy,  their  ultimate  rights  are  the 
same  whether  their  suit  be  maintained  on  the  contract  or 
on  the  covenants.  For  instance,  if  they  had  brought  this 
action  on  the  contract  before  the  warranty  deed  was  exe- 
cuted or  accepted,  they  would  have  been  confronted  with 
the  Stuhr  case;  rfnd,  if  they  were  to  bring  the  action  now. 
upon  the  covenants,  they  would  be  confronted  in  like  man- 
ner. 

IV.    The  remaining    question    in    the 

6.  vbndob  and        case  is  whether  or  not  the  subsequent  assess- 

fhfbittti^*^         ment    of    benefits    against    the    plaintiffs 

Beslmentaf'       amounted  to  a  breach  of  the  conditions  of 

•ess^ents**'       ^^^  contract.     The  drainage  proceedings  had 

been  commenced  at  the  time  the  contract 
was  entered  into,  and  no  mention  is  made  in  the  contract 
of  taxes  or  assessments  levied  or  made,  or  in  process  of 
establishment. 

Ordinarily,  a  vendor  in  such  a  case,  especially  if  he  be 
in  possession,  is  bound  to  pay  the  taxes  or  liens  which  at- 
tach to  the  land,  in  the  interim  between  the  making  of  the 
contract  and, the  execution  of  the  deed,  for  the  reason  tbat 
assessments  to  be  made  in  proceedings  in  process  are  pre- 


April  1917]  Johnston  t,  Bobkbtson.  849 

Bumed  to  be  within  the  eonteiuplation  of  the  parties,  and 
the  price  is  fixed  accordingly.  Moreover,  as  to  ordinary 
taxes,  the  vendor,  especially  if  he  be  in  possession,  or  is 
enjoying  the  rents  and  profits  thereof  nnder  a  lease  not  yet 
expired,  the  vendee  not  being  in  actual  possession,  is  re- 
quired to  pay  the  taxes,  in  the  absence  of  express  statu* 
tory  or  contract  provision.  That  this  is  the  rule  as  to  or- 
dinary  taxes  is  clear  from  the  authorities.  Fitzgerald  t\ 
Spain,  80  Ark.  95;  Lanxborn  v.  County  GommiBsioners,  97 
U.  S.  181 ;  Father  v.  Purdy,  69  Mo.  601 ;  MonHson  v.  Was- 
son,  79  Ind.  477.  See  as  fvrther  sustaining  these  views 
Pinkerton  v.  Boston  d  A.  R,  Co,,  109  Mass.  527;  Clarke  v. 
Ramuz,  2  Q.  B.  (1891)  456;  also  Wolfe  v.  Iowa  R.  &  L.  Co., 
supra. 

This  rule  is  especially  applicable  in  an  exchange  of 
properties.  What  is  the  rule  as  to  special  assessments? 
They  are  conclusively  held  to  have  been  of  benefit  to  the 
land,  and  that  the  land  has  been  benefited  to  the  extent 
thereof;  but  they  are,  nevertheless,  liens  or  encumbrances 
against  the  property^  and  the  question  in  cases  of  trans- 
fer pending  their  establishment  is,  Which  party  is  to  pay 
for  them,  the  vendor  or  the  purchaser?  This  all  depends, 
of  course,  upon  the  construction  of  the  contract  between 
the  parties,  if  it  is  silent  oh  the  point.  The  authorities 
are  conflicting  upon  this  proposition,  or  rather  upon  the 
construction  which  should  be  placed  upon  such  a  contract  as 
is  here  before  us.  In  some  of  the  states  it  is  held  that  such 
assessments  do  not  become  liens  until  they  are  ascertained 
in  the  manner  prescribed  by  law,  and  that,  under  such  con- 
tracts, the  vendee,  under  an  executory  contract,  must  pay 
such  as  were  ascertained  after  the  deed  is  due.  See  Lathers 
a.  Keogh,  (N.  Y.)  17  N.  E.  131;  Gotthelf  v.  Stranahan, 
(N.  Y.)  34  N.  E.  280;  TuU  v\  Royston,  (Kaus.)  2  Pac.  866. 

On  tlie  otiier  hand,  it  is  held  in  many  states  that  such 
assessments  are  liens  from  the  time  the  improvements  axe 
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made,  and  that  it  is  immaterial  that  th«  escact  amount  of 
the  assessment  was  not  ascertained  at  the  time  of  the  sale 
or  the  execntion  of  the  deed.  See  Lafferty  v.  MilUganj 
(Pa.)  30  Atl.  1030;  Hartshorn  v.  Cleveland,  (N.  J.)  19  Atl. 
974.  And  in  Massachusetts  it  is  held  that  the  liahilitv 
arises  from  the  date  of  the  order  for  the  imprdrement.  Cart 
V.  Dooley,  119  Mass.  294;  Blacki&v.  Hudson,  117  Mass.  181; 
Cohum  V,  Litchfield^  132  Mass.  449;  Hutchins  v.  Moody,  30 
Vt.  055  (34  \"t.  433) ;  Peters  v.  Myers,  22  Wis.  602. 

In  Blaekie's  case,  supra,  it  is  said  that  the  liability  to 
an  assessment  became  an  encumbrance  at  the  time  the  order 
for  the  widening  of  a  street  was  made.  And  in  Carr's  case, 
supra,  the  same  doctrine  was  applied  to  a  sewer  assess- 
ment, the  court  saying  that  the  assessment  became  an  en- 
cumbrance when  the  order  for  the  construction  of  the  sewer 
was  made.  See,  also,  Cotting  v.  Commonwealth,  (Mass.) 
91  N.  E.  900.  Many  of  these  cases  turn,  however,  upon  the 
construction  of  statutes,  and,  save  for  the  strength  of  the 
reasoning  found  therein,  have  no  special  significance.  Our 
statutes  provide  that,  as  between  vendor  and  vendee,  de- 
ferred installments  of  special  assessments  shall  become  a 
lien  on  the  31st  day  of  December  of  the  year  next  preceding 
that  in  which  it  is  due  and  payable.  Sec.  l&89-al2,  Code 
Snpp.,  1913.  Again,  Sec.  1989-a45,  Code  Supp.,  1913,  pro- 
vides that  special  assessments  for  drainage  purposes  become 
a  lien  when  levied,  to  the  same  extent  and  in  the  same  man- 
ner as  taxes  levied  for  county  and  state  purposes.  And 
Sec.  1015,  Code,  1897,  provides  that,  as  between  vendor  and 
vendee,  general  taxes  become  a  lien  on  the  31st  day  of  De- 
cember following  the  levy.  But  Sec.  816,  Code  Supp.,  1913, 
provides  that  special  assessments  become  a  lien  upon  the  fil- 
ing of  the  proper  papers  with  the  county  auditor.  In  new 
of  these  statutory  provisions,  and  the  allegations  of  the  pe- 
tition with  reference  to  the  time  when  the  assessment  was 
made,  plaintiffs  are  not  entitled  to  recover  the  amount  of  the 


April  1917]  Johnston,  v.  Robbbison.  851 

special  assessments,  for  the  reason  that  it  was  not  within 
the  contemplation  of  the  parties,  when  they  made  their  con- 
tract of  exchange,  that  defetidant  should  do  so.  They  can- 
not be  recovered  in  this  form  of  an  action  in  any  event. 

The  better  rule,  we  think,  is  that,  where  nothing  is 
said  about  such  assessments,  either  in  the  contract  or  the 
deed,  such  as  are  levied  after  the  contract  and  deed  are 
executed  do  not  constitute  an  encumbrance  upon  the  prop- 
erty conveyed,  for  the  reason  that  the  grantee  received  th^e 
benefits  resulting  from  the  improvement,  and  he  should  pay 
the  assessments  therefor.  Carey  v,  Chundlefinger,  12  Ind. 
App.  645 ;  Gotthelf  v.  Stramhan,  (N.  Y.)  34  N.  E.  286.  This 
is  the  effect  of  the  decision  in  Stuhr  v.  Butterfield,  supr^. 
Of  course,  much  depends  upon  the  nature  of  the  contract 
and  the  intent  of  the  parties.  It  may  be  that,  if  the  im- 
provement is  completed  at  the  time  the  contract  is  made, 
and  all  that  remain^  to  be  done  is  to  make  the  assessment, 
and  the  contract  says  nothing  about  the  assessment,  but  the 
deed  is  one  of  general  warranty,  and  it  appears  that  the 
assessment  was  made  intermediate  between  the  contract  and 
the  deed,  the  vendor,  or  grantor,  should  be  held  liable  for 
the  taxes.  This  is  pointed  out  in  Ootthelfs  case,  supra. 
That  case  is  an  interesting  one,  and  will  bear  reading.  In 
Cemansky  t\  Fitch,  121  Iowa  186,  it  was  held  that  a  cove- 
nant against  encumbrances  is  a  covenant  in  praesenti,  and 
does  not  include  charges  for  street  improvements,  the  lien 
for  which  had  not  attached.  Much  said  in  that  case  is  ap- 
plicable here.  See,  also.  Eagle  Mfg.  Co.  v.  City  of  Daven- 
port, 101  Iowa  493. 

■ 

We  reach  the  jconclusipn  that  the  plaintiffs  are  not-  en- 
titled to  recover,  upon  either  branch  of  the  case.  For  these 
reasons,  the  judgment  must  be  afOirmed. — Affirmed, 

Qaynou,  C.  3.,  Ladd^  Preston  and  Salinger^  JJ.,  concur. 
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Scott  McOlttrh  et  al.,  Plaintiffs,  v.  W.  S.  Atrbb,  Judge, 

et  al.,  Defendants. 

INTOXICATING  LIQUORS:  Contempt— Evidence — SuAclency.  Evi- 
dence reviewed,  and  held  sufficient  to  sustain  a  conviction  for 
contempt  in  violating  an  injunction  a^fnat  the  sale,  «tc.,  of  in- 
toxicating liquors. 

Certiorari  to  Polk  District  Court. — W.  S.  Ayrbs,  Judge. 

Wbdnesday^  April  4,  1917. 

Certiorari  in  the  nature  of  an  appeal  from  the  judg- 
ment of  the  district  court  of  Polk  County,  finding  the  plain- 
tiffs herein  guilty  of  contempt  in  the  violation  of  a  liquor 
injunction  decree  previously  entered  against  them. — Af- 
firmed, and  Wjnt  Annulled, 

John  A.  Holland  and  Albert  Oarvey,  for  plaintiffs. 

Oeo.  A.  Wilson,  for  defendants. 

EvANS^  J. — ^We  have  no  argument  in  this 
wQuoBst^™-  case  from  either  side.  The  proceedings,  how- 
dence :'  sufflc-  cvcr,  are  set  forth  in  a  printed  abstract,  and 
^^^^'  we  have  given  the  same  full  consideration. 

The  plaintiffs  are  husband  and  wife,  and  are  engaged  in  op- 
erating a  **soft  drink  parlor"  on  East  Fifth  Street,  Des 
Moiueft.  In  November,  1915,  a  liquor  injunction  decree  was 
entered  against  them.  On  August  14,  1916,  they  were 
cited  for  contempt,  and  charged  with  a  violation  of  such 
previous  injunction.  If  the  evidence  introduced  by  the 
State  is  to  be  believed,  it  is  abundant  to  sustain  the  finding 
of  the  district  court.  Seven  specific  sale«  of  beer  and  whis- 
ky were  testified  to,  covering  the  dates  of  August  11th, 
12th  and  loth.  On  July  30th,  the  police  officers  visited  the 
place  with  a  search  warrant,  and  took  therefrom  a  case  of 
whisky  and  30  bottles  of  beer.     On  August  14th,  another 
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Bearch  warrant  was  served,  and  a  smaller  quantity  of  in- 
toxicating liquor  was  taken  thereunder. 

The  plaintiffs  deny  in  toto  the  testimony  of  the  wit- 
nesses who  testified  to  purchases.  As  to  the  liquors  taken 
on  search  warranty  it  is  claimed  that  a  part  of  the  same  be- 
longed to  a  roomer,  and  that  such  liquors  were  found  in  th« 
room  of  such  roomer.  As  to  the  remainder,  the  claim  is 
that  the  plaintiff  Scott  McClure  is  a  drinking  man,  and  that 
the  quantity  found  was  not  greater  thaA  his  reasonable 
needs.  It  is  undoubtedly  true  that,  if  the  liquors  were  not 
kept  for  sale  and  were  not  in  fact  sold,  there  was  no  vio- 
lation of  the  injunction.  .     . 

The  weight  and  credibility  of  the  conflicting  testimony 
was  a  question  peculiarly  for  the  trial  court.  The  cred- 
ibility of  the  denial  of  the  plaintiffs  is  not  impressive.  We 
find  no  error  in  the  proceedings  or  in  the  order  of  the  court. 
The  judgment,  therefore,  must  be  affirmed  and  the  writ  an^ 
nulled. — Affirmed. 

Qaynoh,  C.  J.,  Ladd  and  Salinghr,  JJ.,  concur. 


Howard  C.  Morley  et  al.,  Appellees,  v.  Mark  J.  Murphy 

et  al.,  Appellants. 

BOUNDABIES:       Acquiescence — Conflicting     Governmental     Lines* 

1  Governmental  lines  become  quite  immaterial  when  the  adjoin- 
ing parties  have  fixed  a  different  line  and  both  have  acquiesced 
therein  for  10  years  or  more,  even  though  one  of  the  iMtrtlea 
thereby  secured  more  land  than  his  deed  calls  for.  Section 
4228,  Code,  1897. 

BOUNDABIES:       Presumptions  —  Qovernmental    Lines.      Principle 

2  recognized  that,  in  a  controversy  between  adjoining  landowners 
as  to  the  true  boundary,  the  court,  n&thfng  further  appearing, 
win  presume  that  the  governmental  lines  constitute  such  truq 
boundary. 

ADVERSE  POSSESSION:  Hostile  Character  of  Possession— Mistake 

3  £flrect.  Principle  recognized  that  possession  is  not  adverse 
when  the  one  in  possession  intends  to  occupu  to  the  true  line 
only,  but  by  mistake  occupies  beyond  such  true  line. 
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Appeal  from  Monona  District  Court. — George  Jbpson^ 

Judge. 

Wednesday,  April  4,  1917. 

This  case  involves  a  controversy  over  a  division  line. 
Plaintiff  claims  the  line  by  acquiescence.  Decree  for  the 
plaintiff.    Defendants  appeal. — Affirmed. 

Prichard  &  Pricha/rd  and  D.  M.  Harper,  for  appellants. 

Chaa.  E.  Underhill,  for  appellees. 

Gaynor,  C.  J. — Plaintiff   claims  to  he 

1.  BoDNDARiEs:       ^^®  owuer  of  the  east  %  and  the  defend- 

?on3ictm|*^gov-    ant  claims  to  be  the  owner  of  the  west  % 

mimentat  ^^  ^^^  ^^y^  ^^  ^^^  g^,^  ^^  Section  30, 

Township  84*,  Range  45,  Monona  County, 
Iowa.  The  controversy  here  involves  the  dividing  line  north 
and  south  between  these  two  fractional  parts  of  this  forty. 
Hereafter,  for  convenience,  we  will  call  plaintiff's  land  the 
east  15  acres,  and  the  defendant's  land,  the  west  25  acres. 
Plaintiff's  father,  and  grantor,  obtained  title  to  this 
east  15  acres  from  C.  A.  McWilliams,  in  the  fall  of  1896, 
and  moved  on  in  the  spring  of  1897,  and  he  and  his  grantees 
have  been  in  possession  ever  since.  One  Joseph  P,  Smith 
was  the  owner  of  the  west  25  acres,  and  in  1896,  sold  it  to 
defendant's  grantor,  Mary  Murphy.  Smith  had  owned  and 
occupied  this  land  for  18  years  prior  to  the  sale  to  Mary 
Murphy,  and  the  defendant  and  his  grantors,  ever  since. 
There  is  no  controversy  between  these  parties  as  to  the  own- 
ership of  the  fractional  parts  hereinbefore  described.  The 
only  question  now  between  them  is  as  to  the  dividing  line 
that  separates  these  tracts.  To  divide  them,  there  must  be 
a  line  of  demarcation.  The  line  in  dispute  is  shown  in  the 
following  plat: 
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In  this  plat,  the  west  line  is  the  fence  line,  and  is  the 
one  claimed  by  the  plaintiff.  The  east  line  is  where  the 
line  should  be  to  give  to  each  one  the  quantum  of  laud  called 
for  by  his  deed.  The  plaintiff  brings  this  action,  and  elnims 
that  the  west  line  appearing  upon  the  plat  is  the  one  that 
should  be  recognized  as  the  dividing  line,  for  the  reason 
that,  on  this  line,  a  fence  was  built  more  than  30  years  ago, 
and  that  the  fence  was  recognized  and  acquiesced  in  by 
both  parties  as  the  line  dividing  these  two  fractional  parts 
of  this  forty.  The  plaintiff  does  not  bottom  his  case  on 
adverse  possession,  and  apparently  admits  that,  if  the  line  is 
e-stablished  at  the  fence,  he  gets  more  than  15  acres,  and 
the  defendant  less  than  25  acres.    To  separate  or  segregate 
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any  portion  of  land  npon  the  sui'faee  of  the  earth  from  other 
lands  requires  a  line  of  some  sort  to  mark  the  point  of  sep- 
aration. This  is  the  purpose  in  establishing  government 
corners  and  lines.  Any  portion  of  land  may  be  separated 
by  metes  and  bounds  designated  and  pointed  out.  It  may  be 
separated  by  lines  established  and  acquiesced  in  by  adjoining 
owners  for  the  statutory  period.  Within  the  lines  so  estab- 
lished the  segregated  land  must  be  found.  Defendant's  land 
is  betAveen  the  east  and*  west  and  north  and  south  lines  of  his 
I)roperty.  The  plaintiff's  land  is  also  between  the  north  and 
south,  east  and  west  lines  of  his  property.  It  conies  to  us 
to  settle  the  location  of  the  east  line  of  defendant's  proi)erty 
and  the  west  line  of  plaintiff's  property,  the  line  common  to 
both.  This  line  being  found,  it  becomes  the  dividing  line 
between  the  property.  The  defendant  can  claim  only  within 
his  lines  to  this  line  on  the  east,  and  the  plaintiff,  only  with- 
in his  lines  to  this  line  on  the  w-est. 

*Our  statute,  Section  4228  of  the  Code  of  1897,  provides 
that,  when  one  or  more  owners  of  land,  the  corners  and 
boundaries  of  which  are  in  dispute,  desire  to  have  the  same 
established,  they  may  bring  an  action  in  the  district  court 
of  the  county  where  such  disputed  corners  or  boundaries, 
or  part  thereof,  are  situated,  against  the  owners  of  the  oth- 
er tracts  which  may  be  affected.  In  such  proceeding, 
either  party  may,  by  proper  plea,  put  in  issue  the  fact  that 
certain  boundaries  or  corners  are  the  true  ones,  or  that  such 
have  been  recognized  and  acquiesced  in  by  the  parties  or 
their  grantors  for  a  period  of  10  consecutive  years. 

Code  Section  4233  provides  that,  if  that  issue  is  pre- 
sented, the  commissioners  shall  take  testimony  as  to  whether 
the  boundaries  and  corners  alleged  to  have  been  recognized 
and  acquiesced  in  for  10  years  or  more  have  in  fact  been 
recognized  and  acquiesced  in,  and  Code  Section  4236  says: 

"If  it  is  found  that  the  boundaries  and  corners  alleged 
to  have  been  recognized  and  acquiesced  in  for  ten  jears 


April  1917]  Moiu.eV  v.  Mcrphy.  857 

have  been  so  recognized  and  acquiesced  in,  such  recognized 
honndai'ies  and  corners  shall  be  permanently  established. 
It  is  apx)arent  that  this  statute  touching  corners  and 
boundaries  acquiesced  in,  deals  with  a  situation  that  may 
arise,  in  which,  by  reason  of  acquiescence,  one  party  or  the 
other  may  be  given  more  or  less  than  he  would  be  entitled 
to  under  a  strict  recognition  of  the  original  boundary  lines 
as  established  by  the  government. 

It  may  be  conceded  that  the  government 
2.  BotMDARiKs:       survey  originallv  fixed  corners  and  lines  and 

presumptlonfl :  ./  r>  . 

JiJj^^g'**™*'"***  boundaries  by  which  the  government  divi- 
sions so  ci^eated  were  i*ecognized  and  known, 
and  it  may  be  conceded  that  one  who  buys  according  to  gov- 
ernment survey  is  entitled  to  all  the  land  within  the  limits 
of  the  boundaries  fixed  by  the  government,  whether  this  be 
more  or  less,  in  fact,  than  a  strict  measurement  according 
to  government  subdivisions  would  give.  Thus,  if  one  buys 
the  northwest  quarter  of  a  section,  he  is  entitled  to  the 
possession  of  all  the  land  within  the  boundaries  of  the  orig- 
inal survey,  as  fixed  by  the  government,  whether  it  con- 
tains more  or  less  than  160  acres.  So  it  is  with  each  of  the 
government  subdivisions.  This  would  be  his  right  under  a 
deed  describing  land  according  to  government  survey. 

It  is*  apparent,  however,  that,  under  this  statute,  .the 
right  to  claim  the  land  within  the  limits  of  the  government 
survey  is  invested  in  the  purchaser.  This  right  he  may  sur- 
render or  lose  by  his  own  conduct.  If  he  acquiesces,  for 
the  statutory  period,  in  a  line  dividing  his  land  from  others, 
different  from  the  line  of  the  government,  he  thereby  creates 
for  himself  and  against  himself  a  line  other  and  different 
from  that  which  the  government  created,  and  he  is  bound 
by  it,  even  though  it  in  fact  gives  him  less  land  than  hq 
would  be  entitled  to  if  he  had  insisted  upon  his  right  to 
hold  to  the  line  fixed  by  the  government.  The  statute  so 
provides.    Boundaries  of  land  were  originally  fixed  by  the 
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government  survey.  It  is  presumed  that  people  bought 
according  to  the  government  survey.  It  is  according  to  the 
government  survey  that  the  land  originally  passed  from  the 
government.  The  purchaser  has  the  right  to  the  lines  and 
boundaries  fixed  by  the  government,  if  he  so  insists.  It 
in  also  true  that  adjoining  owners  have  a  right  to  fix  their 
lines  and  boundaries  for  themselves,  and,  when  so  fixed  and 
acquiesced  in  for  tlie  statutory  period,  they  become  their 
lines  and  boundaries,  without  regard  to  where  the  lines  and 

• 

boundaries  were  originally  placed  by  the  government.  If 
a  controversy  should  afterwards  arise  between  the  parties 
touching  the  true  line,  of  course  the  government  line  would, 
in  the  first  place,  control,  nothing  further  appearing.  But 
if  the  court  finds  that  the  parties  have  settled  for  them- 
selves the  lines  and  corners,  and  have  acquiesced  in  them 
for  the  statutory  period,  the  court  leaves  them  where  it 
finds  them,  and  leaves  the  line  at  the  point  so  shown  to 
have  been  established  by  acquiescence.  We  say  this  much 
to  show  the  policy  of  the  state  as  expressed  in  its  legisla- 
tive enactments. 

There  is  no  government   line  involved 
8.  adveesk  rpa-      in  tlie  suit  iu  question,  as  can   be  plainlv 

SESSION :  hos-  "17  f         ► 

oV'^p^seMion :     ^^^  ^^^"^  ^^^^  character  of  the  subdivision  of 
nUstake:  ^^^j^jg  forty.     In   the  conveyances   made,  the 

forty  has  been  described  according  to  the 
government  description.  The  plaintiff  bought  the  east  % 
the  defendant,  the  west  %.  The  court,  being  called  upon  to 
divide  this  land,  would  follow  an  accurate  survey  of  the 
land,  nothing  further  appearing,  by  which  each  party  would 
be  given  the  fractional  part  owned  by  him,  and  a  line  be- 
tween them  established  accordingly.  But  here  it  is  claimed 
that  the  parties  themselves  have  fixed  the  line  that  divideB 
these  fractions;  that  they  have  fixed  it  by  acquiescence  for 
such  a  length  of  time  that  each  party,  as  against  the  other, 
is  now  estopped  to  claim  the  line  to  be  at  a  place  other  and 


i^il  .1017]  MORLEY'  V.  MURPHT.  858 

different. from. where  it  has  existed  for  the  statutory  period 
of  time.  We. are  not  concerned  as  to  how  thi^  lin^  was  es- 
tablishedy  whether  bj  mistake  as  to  where  the  tr^e  line  is, 
or  where  the  true  line  should  be,  or  as  to  whether  it  was 
done  designedly  by  the.  plaintiff's  grantors.  Qf;  course,  un- 
der  the  rule  in  Orube  v.  Wells.  34  Iowa  148,  and  kindred 
ca^es.,  it  is  cle^r  that,  if  the  plaintiff  had  taken  possession 
of  this  15  acres,  intending  only  to  claim  up  to  the  true 
divij]ing  Jine  between  his  land  and  the  land  on  tjhe  west,  and 
had  by.  mistake  taken  possession  beyond  the  true  line,  in- 
tending  only  to  hold  to  the  true  line,  his  possession  would 
not  be  adverse,  for  the  reason  that,  to  make  it  adverse,  his 
claim  of  right  must  he  as  broad  as  his  possession.  Where 
oue  takes  possession  of  land,  intending  only  to  claim  to  th^ 
tnie^line,  but,  by  mistake  as  to  where  the  true^  line  is,  oc- 
cupies beyond  the  trpe  line,  his.  possession  does  jiot  become 
adverse,  for  the  reason,  that  he  is  not  claiming  ^  right  to 

» 

possess  beyond  the  true  line.  We  have  no  occasion,  how- 
ever,  to  deal  with  the  law  of  adverse  possession  in  this 
case.  The. plaintiff  has  not  invoked  it  to  sustain  his  right. 
The  district  court  found  that  the  fence  had  been  built  an<l 
maintained  and  acqui^ced  in  as  the  line  dividiQg  these  two 
fractional  parts  of  this  forty  for  more  than  the  statutory 
period ;  that  it .  had  been  aqquiesced  in  by  the  owners  on 
either  side  of  the  fence;  and  that,  under  the  rule  of  ac- 
quiescence,  it  became  and  is  the  true  boundary  line  I^etween 
these  parties..  As  we.  have  frequently  said,  one  cannot  ac- 
quiesce in  a  line  created  by  himself  and  bind  another  party 
to  such  acquiescence,  even  though  he.  act  in  good  faith  and 
believe  it  to  be  the  true  line,  Acquiescence  must  be  by  both 
parties,  to. make  a  line  by  acquiescence.  This  involves  uq- 
tice  or  knowledge  o(  the  claim  of  the  other  party..  It  is  ap- 
parent,, therefore,  that,  to  make  a  line  by  acquiescence,  it 
must  appear  that  the  party  on  the  other  side  of  the  line 
acquiesced  in  the  line  as  made.    It  involves  the  Idea  that 
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the  other  party  knew  of  the  line  as  established,  knew  of  the 
possession  taken,  and  assented  thereto.  This  may  be  shown 
by  his  conduct,  by  his  words  or  by  his  silence. 

We  have  examined  the  evidence  submitted  in  this  rec- 
ord, in  which  the  court  found  that  the  line  alleged  to  be  in 
dispute  had  been  recognized  and  acquiesced  in  by  the  par- 
ties for  more  than  the  statutory  period.  We  find  that  the 
judgment  of  the  court,  based  upon  the  evidence,  has  ample 
support.      The  evidence  establishes  the  following  factsT* 

That  Louis  A.  Morley  bought  the  east  three  eighths  In 
1896,  bought  it  from  C.  A.  McWilliams,  and  moved  on  the 
land  in  March,  1897;  that  he  and  his  grantees  have  been 
in  possession  ever  since;  that,  when  Morley  moved  on  the 
land,  a  division  fence  was  there,  such  as  is  shown  on  the 
plat  hereinbefore  set  out;  that,  at  this  time,  Joseph  Smith 
and  Mrs.  Smith  owned  and  occupied  the  land  to  the  west; 
that  the  fence  had  been  on  there  for  some  years  before  Mor- 
ley took  possession;  that  on  neither  side  had  any  question 
been  raised  as  to  its  being  on  the  true  line;  that  both  par- 
ties farmed  and  cultivated  up  to  the  fence  on  either  side; 
that  the  fence  remained  there  as  the  dividing  line  until  the 
spring  of  1915,  when  the  defendant  undertook  for  the  first 
time  to  remove  it;  that  Smith  continued  to  own  the  west 
25  acres  until  he  sold  it  to  Murphy  in  1906 ;  that  on  the 
north  end  of  this  fence  the  land  on  either  side  was  cul- 
tivated up  to  the  fence.  The  land  along  the  south  end  of 
the  fence  was  in  pasture.  Smith  had  it  fenced  in  and  used 
the  southern  part  as  a  pasture,  using  the  fence  in  controver- 
sy as  his  east  fence.  The  south  half  of  the  lo  acres  was  also 
fenced  in,  using  the  fence  in  question  as  the  west  fence  of 
the  pasture.  North  of  this,  both  on  the  15  acres  and  the 
25  acres,  the  land  was  cultivated  up  to  the  fence.  The  fence 
has  been  in  the  same  location,  as  is  shown  upon  this  plat, 
even  since  1896.  This  is  shown  by  tlie  positive  testimony 
of  living  witnesses,  and  not  disputed.    There  is  Ibl  strong 
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suggestion  in  the  evidence  that  it  had  been  there  for  several 
years  before  1896. 

In  Miller  v.  Mills  County^  111  Iowa  654,  at  659,  Judge 
liadd,  speaking  for  the  court,  said: 

"Reference  is  had  to  the  government  survey  as  point- 
ing out  the  lines  by  which  the  lands  described  in  the  patents 
passed  from  the  government,  and  by  which  they  are  ordi- 
narily transferred  by  deeds.  But  if  the  coterminous  owners 
have  adopted  another  line  as  their  division  line,  and  have 
occupied  up  to  it  and  recognized  it  as  such  for  a  period  of 
10  years,  there  appears  to  be.  no  reason  for  not  regarding 
it  as  the  true  boundary  line,  notwithstanding  it  i«  not  that 
fixed  by  the  government  survey,"  citing  authority.  ' 

"There  was  no  express  agreement  between  the  parties 
to  this  case,  or  their  grantors,  that  the  fence  be  regarded 
as  marking  the  boundary  between  their  respective  tracts 
of  land,  but  the  circumstances  are  such  that  an  agreement 
ought  to  be  implied.  For  more  than  18  years  they  have 
occupied  up  to  and  acquiesced  in  the  division  fence,  and 
maintained  it  as  the  true  boundary  line  between  them. 
They  adopted  it  by  their  unmistakable  acts,  which,  in  any 
other  transaction,  would  have  all  the  force  of  implied  con- 
tracts. ♦  ♦  ♦  The  authorities  quite  generally  hold  that, 
in  the  absence  of  controlling  circumstances,  acquiescence 
in  a  division  line,  assumed  or  established,  accompanied  by 
actual  occupancy  by  the  adjoining  owners  in  accordance 
therewith  for  a  period  equal  to  that  prescribed  in  the  stat- 
ute of  limitations  within  which  an  entry  may  be  barred,  is 
conclusive  evidence  of  such  an  agreement.  The  rule  will 
be  found  perspicuously  stated  in  Suerd  r.  Osborn,  25  (^alif. 
626.  ^The  acts  of  the  parties  might  not  amount  to  an  agree- 
ment between  them  to  locate  the  ti*act  aK  surveyed,  and  it  is 
unnecessary  to  consider  them  in  that  view ;  but  do  they  not 
show  an  acquiescence  by  the  parties  in  those  lines  between 
the  two  tracts  of  land?    If  they  do  show  such  acquies- 
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cence,  it  will  make  no  difference  in  the  result  that  they 
acted  in  ignorance  or  under  a  mistake  as.  to  the  true  Hne. 

*  *  •  Authorities  are  abundant  to  the  point  that  when 
owners  of  adjoining  lands  have  acquiesced  for  a  considera- 
ble time  in  the  location  of  a  division  line  between  their 
lands,  although  it  may  not  be  the  true  line  according  to  the 
calls  of  their  deeds,  they  are  thereafter  precluded  from  say- 
ing it  is  not  the  true  line.' " 

The  opinion  then  proceeds: 

^'The  great  current  of  authority  sustains  our  conclu- 
sion that,  in  the  absence  of  ot}ier  controlling  circumstances, 
the  inference  is  conclusive  that  the  division  line  between  ad- 
joining tracts,  definitely  marked  by  the  section  and  main- 
tenance of  a  fence  or  other  monuments,  recognised  by  the 
owners  as  such,  and  up  to  which  they  have  occupied  and 
cultivated  the  land  on  either  side  more  than  ten  years, 

*  •     •    is  the  true  boundary  between  them." 

This  Miller  case  has  been  cited  with  approval  and  fol- 
lowed ever  since,  and  controls  the  rights  of  the  parties  here. 
See  Lmighlin  v.  Francis,  129  Iowa  62;  Klinkner  v.  Schmidt, 
114  Iowa  695,  699;  Griffin  v.  Brown,  167  Iowa  699;  Dwight 
r.  City  of  Des  Moines,  174  Iowa  178;  McOovem  v,  Heery, 
159  Iowa  507. 

On  the  whole  record,  we  think  the  judgment  of  the 
court  was  right,  and  it  is— A/firmed. 

Ladd^  Evans  and  Salingeb^  JJ.,  concur. 


O.  W.  Nelson^  Appellee,  v.  T.  P.  Lindsby^  Appellant. 

4 

JOINT  ABVENTUBES:     LlabUity  of  Partles-rTMrd  PenonB.    One 

i    entering  itito  a  Joint  adventure  with  another  u^y  not  repudiate 

.  the  good-faith  acta  of  such  other  which  are  clearly  within  the 

scope  of  such  Joint  adventure;  much  less  may  he  repudiate  such 

acts  when  he  had  actual  notice  of  such  acts  prior  to  and  at 

the  time  they  occurred,  and  made  no  ohjectioa  thereto. 
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JOINT  AOVBKTUBBS:    Nature  of  Bfilation — Oonstruction  of  Acrea- 

2    ment.    The  mere  fact  that  one  joint  adventurer,  In  furtherance 

of  the  adventure^  advances  money  to  his  co-adventurers  aa  a 

loan,  is  not  necessarily  inconsistent  with  a  joint  interest,  on 

the  part  of  the  one  so  loaning,  in  the  profits  of  the  business. 

Appeal  from  Pottatcattamie  District  Court. — O.  D.  Wheel- 

« 

ER^  Judge. 

WjcpxB3DAY,  ApaiL  4,  1917. 

Action  by  the  plaintiff  against  the  sheriff  to  recover 
tbe  value  of  an  automobile  alleged  to  be  the  property  of  the 
plaintiff,  and  Wrongfully  attached  by  the  sheriff  as  the  prop- 
erty of  another.  The  real  defendant  in  interest  is  Florine, 
the  attachment  creditor.  The  debtor  in  the  attachment  suit 
was  Gray,  an  automobile  dealer.  T^pon  trial  to  a  jury, 
there  was  a  general  verdict  and  special  findings  for  the 
plaintiff,  and  the  defendant  appeals. — Affirmed. 

Thos.  Q.  Harrison,  Mayne  &  Qreen  and  Wm.  Mulva- 
ney,  for  appellant. 

Tinley,  Mitchell,  Pryor  &  Ross  and  Kimball  &  Peter- 
son, for  appellee. 

Evans,  J. — 1.    Gray  was  an  automobile 

^TSBE8*Ha^«y  ^^^^^^y    engaged    in    business    at    Council 

ttir^d*^erlon8.     ^luffs,  and  making  a  specialty  of  handling 

the  Crescent  Ohio  automobile.  He  had  lit- 
tle, if  any,  available  capital-  While  so  engaged  in  such 
btisiness,  and  on  October  1,  1913,  Gray  obtained  from  Flo- 
rine the  sum  of  f 2,000.  At  the  same  time,  the  following 
writing  was  signed : 

*'In  coijsideration  of  }2^000  to  be  invested  by  L.  Flo- 
rine of  Cleghorn,  Iowa,  with  E.  E.  Gray,  of  Council  Bluffs, 
Iowa,  in  a  wholesale  automobile  business:  that  E.  E.  Gray 
is  to  give  Mr.  Florine's  son  Philip  the  best  instructions  he' 
can  in  a  business  way  and  also  to  pay  him  a  nominal  salary 
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as  E.  E.  Gray  would  feel  justified  in  paying  him  witiioTit 
consideration  of  the  amount  of  money  invested.  That  in 
consideration  of  the  said  f 2,000,  Mr.  Florine  is  to  draw  ^ 
net  profits  derived  from  the  business,  to  be  computed  at  the 
end  of  each  fiscal  year,  beginning  with  September  1,  1913. ' 
L.  Florine." 

Subsequently,  other  amounts  were  borrowed  by  Gray 
from  Florine,  and  notes  were  executed  therefor.    For  money 
so  advanced  and  loaned.  Gray  was  owing  Florine,  on  Octo- 
ber 5,  1914,  about  |8,000,  for  which  suit  was  brought  by 
Florine  against  Gray,  aided  by  attachment.     A  writ  of  at- 
tach^uent  was  levied  upon  all  the  automobiles  in  the  pos- 
session of  Gray  at  that  time.    The  claim  of  plaintiff  to  one 
of  such  automobiles  is  founded  upon  a  transaction  between 
him  and  Gray  in  August,  1914,  whereby  the  plaintiff  or- 
dered an  automobile  from  Gray,  and  then  and  there  paid 
him  the  purchase  price  therefor  by  check.     The  plaintiff 
was  himself  a  small  dealer  in  the  town  of  Arion,  and  had  a 
contract  with  Gray  whereby  a  discount  was  agreed  upon 
between  them,  and  whereby  Gray  agreed  to  furnish  him  a 
Crescent  Ohio  automobile  at  a  reduced  rate,  giving  him  the 
benefit  of  a  dealer's  discount.     It  is  claimed  for  the  plain- 
tiff that,  on  or  about  October  1,  1914,  he  went  to  Council 
Bluffs  and  selected  his  particular  car,  and  that,  by  agree- 
ment with  Gray,  it  was  then  and  there  set  apart  to  him  and 
held  for  his  use,  the  roads  at  that  particular  time  being  too 
muddy  to  permit  the  driving  of  the  car  to  the  plaintiff*B 
home.    That  the  plaintiff  bargained  for  a  car  and  paid  for 
it  in  advance  is  proved  beyond  dispute.   That,  prior  to  the 
attachment,  he  had  selected  the  car,  and  thart  the  stfme  was 
set  apart  to  him,  was  testified  to  both  by  the  plaintiff  and 
by  Gray.     At  this  point,  evidence  in  denial  was  put  in  on 
behalf  of  the  defendant.     For  the  plaintiff,  it  was  contended 
that  the  defendant  had  actual  notice  of  his  purchase,  and 
also  that  he  was  charged  with  notice  thereof  as  a  matter  of 
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law,  by  reason  of  his  alleged  joint  interest  in  the  bu^ness 
with  Gray.  For  Florine,  it  was  denied  that  he  had  any 
actual  notice  of  the  claim  of  the  plaintiff,  and  likewise  de- 
nied that  he  had  any  joint  interest  in  the  business  which 
would  charge  him  with  notice. 

The  foregoing  presents  the  general  nature  of  the  facts 
inyolved.    The  principal  attack  of  the  appellant  is  upon  the 
instructions  of  the  trial  court.     Special  complaint  is  di- 
rected against  the  instructions  that  dealt  with  the  matter 
of  the  interest,  if  any,  of  Florine  in  the  automobile  business, 
under  and  by  virtue  of  the  contract  above  set  forth.    The 
trial  court  instructed  the  jury  that  the  written  agreement 
above  set  forth  purported  on  its  face  to  create  in  Florine 
an  interest  in  the  business  to  such  an  extent  that  he  would 
be  charged  with  notice  of  the  sale  to  plaintiff  by  Gray,  if 
any.    Special  complaint  is  directed  to  this  instruction.  The 
brief  of  appellant  is  directed,  at  this  point,  wholly  to  the 
proposition  that  the  contract  in  question  did  not  create  a 
partnership  between  Gray  and  Florine,  in  that  it  imposed 
upon  Florine  no  obligation  to  share  any  part  of  the  losses  of 
the  business.    It  may  as  well  be  assumed,  for  the  purpose  of 
this  case,  that  a  partnership  was  not  created  between  Gray 
and  Florine.  Clark  v.  Barnes,  72  Iowa  563 ;  Winter  v.  Pipher, 
96  Iowa  17 ;  McBride  v.  Ricketts,  98  Iowa  539.  It  this  were  a 
suit  wherein  it  was  sought  to  hold  Florine  liable  for  the 
debts  incurred  in  the  business,  the  proposition  contended  for 
by  appellant  would  be  quite  decisive.    For  the  purpose  of  the 
present  case,  however,  it  falls  short  of  the  mark.    The  trial 
court  did  not  instruct  that  Florine  was  a  partner  under  such 
contract,  nor  did  he  permit  the  jury  to  find  that  he  was  such 
partner.    The  question  at  this  point  is  a  narrower  one  than 
that  of  partnership.     Parties  may  enter  into  a  joint  enter- 
prise,  whereby  they  assume  mutual   obligations  to  each 
other  and  agree  to  a  basis  of  sharing  profits.    Such  an  ar- 
rangement may  fall  far  short  of  being  a  partnership,  though 

Vol.  179  la.— -55 
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it  has  in  it  some  of  the  elements  of  partnership.  It  is  often 
denominated  in  the  books  as  a  joint  adventure.  The  rela- 
tion between  the  parties  in  such  an  enterprise  is  one  of 
trust  and  confidence.  The  interest  of  each  is  affected  by 
the  conduct  of  the  other.  With  reference  to  such  enterprise, 
the  parties  are  under  mutual  obligations  of  good-fa!tb  per- 
formance and  frank  disclosures  of  all  material  facts.  The 
act  of  each  party  as  to  third  parties  is  for  the  benefit  of 
all  the  joint  adventurers.  In  that  respect,  the  relations 
as  between  themselves  are  similar  to  those  of  partners.  Mc- 
Mullen  V.  Harris,  165  Iowa  703;  Qanihle  v.  Loffler,  (S.  D.) 
133  N.  W.  288;  Jordan  v.  Markham,  130  Iowa  546;  Johnson 
V.  Gavitt,  114  Iowa  183;  Dorr  v.  Cory,  108  Iowa  725;  Tier 
V.  Qrisvyold,  83  Iowa  442;  23  Cyc.  453. 

The  question  presented  upon  this  record  is  not  whether 
Florine  was  a  partner  of  Oray's,  but  whether  he  made  him- 
self a  joint  adventurer  in  Gray's  business.  Clearly,  he  had 
an  agreeibent  for  one  eighth  of  the  profits.  This  carried 
with  it  the  right  to  a  full  disclosure  in  accounting,  and  im- 
pliedly imposed  upon  Gray  the  obligation  of  reasonable  dil- 
igence and  good  faith  in  the  use  of  the  money  furnished  for 
investment.  It  implied  an  obligation  on  the  part  of  Gray 
to  sell  automobiles  at  a  profit  and  to  sell  as  many  as  prac- 
ticable. To  that  end,  he  was  in  the  line  of  his  duty  to  Flo- 
rine to  sell  the  Automobile  in  question  to  Nelson.  In  bo 
doing,  he  was  acting  not  only  for  Mmseif  and  his  own  in- 
terest, but  also  for  Florine,  in  the  sense  that  he  was  dis- 
charging the  obligations  of  his  contract.  Having  m^de  the 
sale  to  Nelson,  it  was  binding  on  Gray  beyond  power  of 
repudiation.  If  the  contract  was  made  by  Gray  for  the 
benefit  of  Floi*ine  as  well  as  for  himself,  in  the  sense  that 
Florine  was  interested  in  the  profits  thereof,  why  should 
not  the  sale  be  binding  beyond  the  powei*  of  repudiation 
upon  Florilie  also?    His  attachment  of  the  automobile  was 
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a  repudiation  of  a  sale  made  by  Gray  in  his  behalf.  We 
think  the  trial  court  correctly  instructed  the  jury  as  to 
the  effect  of  this  contract^  and  that  the  joint  interest  in  the 
profits  created  thereby  in  Florine  operated  either  as  con- 
structive notice  to  him  of  the  sale,  or  else  it  made  the  sale 
condtisiye  upon  him,  in  the  absence  of  fraud  or  wrongdoing 
upon  the  part  of  Gray. 

2.    Our   conclusion   announced  in   the 

'  Tuiuu  i^nl^ure     foregoiug  is  quite  decisive  of  the  case.    We 

constraction       do  not  oVierlook  the  fact  that  it  is  contended 

of  ftgxeeiiiQBt. 

for  Florine  that  the  contract  above  quoted 
was  only  a  part  of  the  agreement  between  the  parties.  It 
16  urged  that  the  money  advanced  was  in  fact  a  loan,  and 
that,  on  February  23,  following.  Gray  gave  to  Florine  his 
note  therefor.  On  this  qujestiou  of  fact,  the  evidence  is  in 
direct  conflict.  The  testimony  of  Florine  himself,  as  a  wit- 
ness is  not  at  all  conclusive,  even  if  it  were  deemed  uncon- 
tradicted. The  trial  court,  however,  gave  to  the  defendant 
the  lull  benefit  of  the  evidence  on  this  question,  and  the 
finding  of  the  jury  was  adverse  to  the  defendant.  We  think 
ourselves  that  the  fact,  if  such,  that  the  principal  sum  of 
|2,000  was  to  be  ijltimately  returned  to  Florine,  is  not  in- 
consistent with  his  joint  interest  in  the  profits  of  the  busi- 
ness while  the  investment  continued;  and  this  is  so  even 
though  a  note  had  been  executed  therefor. 

The  jury  made  a  special  finding  that  Florine  had  ac- 
tual notice  from  conversation  with  Gray  of  the  purchase  by 
Nelson.  .  This  finding  bad  support  in  the  evidence,  and  of 
itself  operated  fatally  to  the  priority  of  the  attachment. 
We  think  there  was  no  error  prejudicial  to  the  defendant 
ia  the  instructions  of  the  court,  and  its  judgment  is  accord- 
ingly— A  ffirmed. 

Qaynor^  G.  J.,  Ladd  and  Salinger,  JJ.,  concur. 
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William  Pierce,  Appellant,  v.  Albert  Caldwell  et  al.,  ' 

Appellees. 

PABTKEBSHIP:      Settlement    and   Accounting— Wrongftil   Act  of 
Trustee  In  Delivering  Property  to  Partner — ^Harden  of  Proof.    A 

partner  who  seeks  to  hold  a  trustee  of  the  partnership  property 
liable  for  wrongfully  turning  over  partnership  funds  to  an- 
other partner  must  first  show,  (a)  that  the  funds  so  turned 
over  were  not  used  by  the  receiving  partner  in  the  payment  of 
partnership  obligations,  and  (b)  that  the  interest  of  the  receiv<- 
ing  partner  in  the  partnership  was  not  such  as  to  Justify  such 
individual  appropriation. 

Appeal  from  Cratoford  District  Court. — E.  G.  Albert, 

Judge. 

Wednesday^  April  4,  1917. 

Suit  in  equity  by  one  partner  against  the  other  for  a 
partnership  accounting  and  for  a  dissolution  of  the  part- 
nership. Third  parties  are  made  defendants  as  alleged  cus- 
todians of  the  partnership  funds,  or  as  parties  having 
wrongfully  appropriated  such  funds  to  the  discharge  of  the 
individual  debts  of  one  of  the  partners.  There  was  a  de- 
cree dismissing  the  petition,  and  the  plaintiff  appeals. — Af- 
firmed. 

Sims  &  Kuehnle,  for  appellant. 

Conner  &  Powers,  for  appellees. 

EvANS^  J. — ^The  story  of  the  case  is 
wttie^ent°yiid  somewhat  complicated,  and  the  controversy 
i^SuT'lct  is  principally  one  of  fact.  The  plaintiff, 
doll J??in|  *"  Tierce,  and  the  defendant  Caldwell  were 
Ptner^;  ^  bur-     partners.     The  defendant  E.  J.  Peters  was 

the  cashier  of  the  Farmers'  Bank,  and  is  al- 
leged to  have  wrongfully  appropriated  some  of  the  partner- 
ship funds  to  the  payment  of  the  individual  debts  of  Cald- 
well.   The  interveners,  First  National  Bank  of  Chadwick, 
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Illinoia,  and  Harry  Tranm,  were  morfgage  creditors  of  the 
partnership.    The  interveners  have  not  appealed. 

The  partnership  was  formed  in  the  spring  of  1914.  Piir- 
snant  thereto,  the  parties  fanned  a  rented  farm  for  that 
season.  In  the  meantime,  Caldwell  became  the  son-in-law 
of  Pierce,  and  the  two  families  lived  together  upon  the 
rented  farm.  At  the  time  of  forming  the  partnership,  the 
larger  part  of  the  personal  property  which  was  to  be  nsed 
upon  the  farm  was  owned  by  Pierce.  This  property  was 
encumbered  by  a  mortgage  of  f  1,676,  held  by  the  interveners 
in  this  case.  It  was  agreed  between  the  parties  to  the  part- 
nership that  Caldwell  should  pay  upon  this  mortgage  the 
sum  of  f  1,000,  and  that  by  such  payment  the  parties  should 
become  equal  partners  in  the  property  theretofore  owned 
by  them  individually.  The  agreement  by  Caldwell  to  pay 
the  f  1,000  was  not  performed.  Later,  an  extension  of  time 
was  obtained  on  the  f  1,675  mortgage,  and  a  new  mortgage 
was  given  on  all  the  partnership  property.  This  mortgage 
and  the  note  which  it  secured  were  both  signed  by  both 
partners,  and  the  debt  was  thereafter  treated  as  a  partner- 
ship debt.  In  this  transaction,  the  defendant  E.  J;  Peters 
represented  the  Illinois  creditors,  and  the  new  note  and 
mortgage  were  left  in  his  hands  for  collection.  In  the  lat- 
ter end  of  the  year,  the  mortgage  was  pressed  for  colleo- 
tion.  The  partnership  had  a  large  quantity  of  corn  to  be 
sold.  This  was  subject  to  the  lien  for  rent,  which  amounted 
to  |1,293,  and  was  held  for  collection  at  another  bank  in 
the  same  town.  An  arrangement  was  entered  into  between 
Peters  and  Traum  on  the  one  hand,  and  the  members  of  the 
partnership  on  the  other,  whereby  it  was  agreed  that  all 
the  proceeds  of  corn  to  be  sold  should,  after  the  payment 
of  rent,  be  applied  to  the  payment  of  the  mortgage,  and 
that,  if  thereafter  any  unpaid  balance  remained,  then  suffi- 
cient of  the  partnership  property  should  be  sold,  and  the 
proceeds  applied  in  payment  of  such  balance.    It  was  fur- 
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tker  agreed  that  Caldwell  should  have  special  charge  of  the 
performaDjce  of  this  agoeement,  and  that  for  such  purpose 
Pierce  should  turn  over  to  him  all  the  partnership  proi)er- 
ty  until  the  agreement  should  be  performed.  Pursuant 
thereto^  Peters  prepared  and  Pierce  executed  a  bill  of  sale 
of  all  the  partnership  property  to  Caldwell.  The  corn  being 
sold,  the  purchaser  thereof  paid  in  the  full  proceeds  to  ihe 
other  bank,  where  tiie  lease  was  held  for  collection  of  rent. 
Out  of  these  proceeds,  there  was  a  balance  of  |224'  over 
and  above  the  amount  of  the  rent.  For  such  balance  such 
bank  direw  a  check  to  the  order  of  the  Farmers'  Bank  (of 
which  E.  J.  Peters  was  cashier),  and  delivered  the  same 
to  Peters.  Peters  did  not  apply  this  sum  ux)on  the  mort- 
gage, but  placed  the  same  to  the  credit  of  Caldwell.  Later, 
a  public  sale  was  held  of  the  partnership  property,  and  the 
proceeds  thereof  were  all  paid  to  Peters.  Of  these  net  pro- 
ceeds, Peters  applied  upon  the  mortgage  11,288,  and  placed 
f  120,  being  the  proceeds  of  sale  of  certain  hay,  to  the  credit 
of  Caldwell.  The  sums  so  placed  to  the  credit  of  Caldwell 
were  all  chedsed  out  by  him  prior  to  the  bringing  of  this 
suit.  The  controversy  between  the  parties  has  concentrated 
mainly  upon  the  two  items  here  mentioned  as  having  been 
plaoed  to  the  credit  of  Caldwell.  On  the  trial  of  the  case. 
Caldwell's  testimony  was  in  harmony  with  that  of  the  plain- 
tiff and  was  hostile  to  the  other  defendants.  It  is  the  con- 
tention for  the  plaintiff  that  Peters  ought  to  have  applied 
the  two  iteims  of  |224  and  (120  upon  the  mortgage.  To 
this  contention,  the  defendant  Peters  answers  that  he  knew 
nothing  about  their  arrangements  .between  themselves,  ex- 
cept what  appeared  in  their  papers;  and  that  he  acted  upon 
the  direction  and  request  of  CaMwell,  who  was  clothed 
with  full  authority  to  bind  the  partnership.  Peters  un- 
doubtedly knew  the  purpose  for  which  the  bill  of  sale  was 
made.  Under  that  arrangement,  the  property  was  set 
afiide  to  the  payment  of  this  particular  mortgage.    The  bill 
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of  sale  wajs  intended  to  confer  authority  upon  Caldwell  for 
that  purpose  and  nothing  else.  We  think  it  follows  that  it 
was  the  dnty  of  Peters  in  the  first  instance  to  have  applied 
the  sums  stated  upon  the  mortgaged  His  duty  in  this  re- 
spect was  emphasized  by  the  fact  that  he  held  the  mort- 
gage for  collection,  and  it  was  bis  duty  to  his  priAcipal> 
as  well  as  to  the  partnership,  to  so  apply  such  funds.  Sub- 
sequent to  this  time,  however,  the  balance  due  on  the  mort-' 
gage  was  largely  paid,  leaving  a  final  balance  of  only  flOO. 
The  interveners,  therefore,  could  not  recover  more  than  such 
final. balance  due.  They  did  not  appeal  from  the  order  of 
dismissal  of  the  petition.  They  are  not  here,  therefore, 
claiming  further  relief.  So  far  as  the  partnership  itself  is 
concerned,  if  it  got  the  benefit  of  the  funds  which  ought 
to  have  been  applied  upon  the  mortgage,  it  is  in  no  position 
to  complain. 

This  brings  us  to  the  question  of  what  right  the  plain- 
tiff has,  as  one  of  the'  partners,  to  complain  of  the  use  which 
was  actually  made  of  such  funds.  It  is  urged  by  the  de- 
fendants that  one  partner  cannot  sue  a  third  party  for  a 
partnership  debt.  Conceding  the  legal  proposition,  it  does 
not  meet  the  situation.  We  think  it  clear  that  the  plain- 
tiff, as  on€  of  the  partners,  could  have  insisted  upon  an  ac- 
counting, and  that  the  funds  in  question  could  have  been 
deemed  in  such  accounting  as  partnership  property,  if  they 
still  remained  in  the  hands  of  the  defendant  Peters,  or  if 
they  had  been  wrongfully  appropriated  to  the  payment  of 
the  individual  debts  of*  Caldwell.  On  the  other  hand,  the 
business  of  tlie  partnership  was  necessarily  done  by  the  in- 
dividual members  thereof,  and,  in  the  transaction  of  such 
partnership  business,  the  act  of  one  partner  is  as  binding 
as  that  of  the  other.  If,  notwithstanding  the  failure  of 
Peters  to  apply  the  funds  in  question  upon  the  mortgage, 
Caldwell  afterwards  used  the  money  in  discharging  part- 
nership obligations,  his  act  would  be  as  binding  upon  the 
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partnership  as  though  it  had  been  done  by  Pierce.  Fur- 
thermore, if,  upon  an  accounting,  it  should  be  found  thnt, 
after  the  payment  of  partnership  debts,  a  balance  should  be 
found  in  favor  of  Caldwell  greater  than  the  amount  of  the 
funds  alleged  to  have  been  misappropriated,  this  of  itself 
would  leave  the  plaintiflf  without  right  to  complain.  The 
right  of  the  plaintiff  in  such  an  action  as  this  is  to  insist 
that  the  partnership  property  shall  be  applied  in  the  first 
instance  to  the  payment  of  debts  and  to  the  payment  of  ad- 
vancements by  the  respective  partners  and  to  a  proper  dis- 
tribution of  the  balance.  While  the  action,  in  form,  waa 
one  for  accounting,  no  evidence  was  introduced  on  either 
side  upon  which  an  accounting  could  be  had.  No  evidence 
was  offered  of  the  assets  or  of  the  indebtedness  of  the  part- 
nership, nor  of  advancements  of  either  partner.  There  is 
no  evidence  upon  which  a  balance  could  be  struck,  nor  from 
which  it  could  be  ascertained  whether,  under  any  circum- 
stances, anything  could  be  due  to  the  plaintiff  or  to  the 
creditors  of  the  firm.  Peters  having  failed  to  apply  the 
funds  in  question  upon  the  mortgage,  the  partnership  had 
a  right  to  withdraw  it  or  to  use  it  to  other  ends.  As  a 
member  of  the  partnership,  Caldwell  had  a  right  to  so  use 
it  for  partnership  purposes.  The  evidence  does  not  disclose 
that  he  did  not  use  it  for  partnership  purposes.  It  ap- 
pears inferentially  that  some  of  it  was  used  in  paying  in- 
debtedness incurred  by  him  at  the  bank.  But  it  appears 
quite  as  inferentially  that  such  indebtedness  was  incurred 
on  behalf  of  the  partnership.  We  think  the  burden  was 
upon  the  plaintiff  to  show  that  it  was  not  in  fact  so  used. 
Unless  there  was  misappropriation  by  Caldwell,  there  could 
be  no  liability  of  Peters  for  paying  the  money  ovei  to  him 
or  for  using  it  according  to  his  direction.  If  it  could  be 
said  that  there  is  sufficient  evidence  to  show  that  he  used 
it  for  his  own  individual  debts^  the  burden  would  still  rest 
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upon  the  plaintiff  to  show  that,  npon  an  accounting,  there 
was  no  sufficient  balance  due  him  to  warrant  snch  appro- 
priation by  him.  The  use  of  partnership  funds  by  a  part- 
ner for  his  private  use  is  not  necessarily  a  misappropria- 
tion. If  his  interest  in  the  partnership  is  such  that  the 
amount  thus  taken  in  good  faith  can  be  charged  to  his  ac- 
count without  prejudice  to  his  partners  or  to  the  creditors 
of  the  firm,  no  wrong  is  perpetrated.  In  the  case  before  us, 
it  might  fairly  be  inferred  that  this  partnership  was  in  very 
straitened  circumstances,  and  probably  insolvent.  In  that 
event,  the  plaintiff  would,  of  course,  be  entitled  to  demand 
that  the  assets  of  the  partnership  should  be  applied  to  the 
payment  of  its  debts.  But  this  would  not  entitle  him  to 
collect  funds  which  had  already  been  applied  to  the  pay- 
ment of  such  debts. 

As  already  indicated,  we  have  no  occasion  to  deal 
with  the  rights  of  the  interveners.  They  have  not  appealed. 
We  are  clear  that  the  evidence  does  not  show  that  the  plain- 
tiff has  suffered  any  wrong.  The  order  of  the  trial  court 
must,  therefore,  be — Affirmed. 

Gaynor^  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Wetter  Bros.,  Appellants,  v.  W.  H.  Otto,  Appellee. 

PLEADINO:     IssuB,  Proof  and  Variance — Quantum  of  Proof — ^War- 

1  ranty.  A  party  shaU  not  be  compelled  to  prove  more  than  is  nec- 
essary to  entitle  him  to  the  relief  asked  for.  So  held  where 
plaintiff  pleaded  (a)  sale  and  delivery,  and  (b)  warranty,  and 
did  not  prove  the  latter.    See  Section  3639,  Ck>de,  1897. 

PLEADIKG:    Issue,  Proof  and  Variance— Becoverlng  on  Adyersary's 

2  Pleading.  A  plaintiff  who  fails  to  establish  the  contract  plead- 
ed by  him  as  a  basis  for  recovery  may,  nevertheless,  under  some 
circumstances,  recover  on  the  contract  as  pleaded  by  defendant, 

PRINCIPLE  APPLIED:  Plaintiff  pleaded  that  he  sold  de- 
fendant a  cornplanter  under  an  oral  warranty  that  it  would 
toork.  Defendant  in  his  answer  admitted  that  he  bought  the 
planter,  but  alleged  that  the  oral  contract  was  to  the  effect  that, 
if  defendant  teas  not  satisfied  with  it,  he  might  return  it  Held, 
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plaintiff,  even  though  not  eBtablishing  his  pleaded  verBlon  of 
the  contract,  might  recover  on  the  contract  as  pleaded  by  de- 
fendant, provided  it  appears: 

1.  That  defendant  was,  In  fact,  satisfied;  or     ^ 

2.  That,  if  defendant  was  not  satisfied,  he  did  not  so  aesert 
within  a  reasonable  time;  or 

3.  That  defendant  accepted  the  machine  notwithstanding  his 
dissatisfaction. 

SAIiBS:  Wajrrant7-**Warraat7  of  Satisfaction— Failure  of  Flea.  A 
8  plea  that  an  article  was  bought  under  a  guaranty  that  the  pur- 
chaser should  be  satisfied  therewith,  necessarily  fails  (a)  if  the 
purchaser  was,  in  fact,  satisfied,  (b)  if  the  purchaser  was,  in 
truth,  dissatisfied,  but  did  not  so  assert  withtn  a  reasonable 
time^  or  (c)  if  the  purchaser  fully  accepted  the  article,  notwith- 
standing hifl  dissatisfaction. 

BAIiBB:  Warranty^ Warranty  of  Satisfaction — Gtood  Faith— Burden  of 

4  Proof.  One  who  pleads,  in  defense  to  an  action  for  the  purchase 
price  of  an  article,  that  he  purchased  the  article  under  a  guar- 
anty that  he  would  be  satisfied  therewith,  has  the  burden  to 
show  (a)  that  he  was  dissatisfied,  and  (b)  that  his  dissatis- 
faction was  in  good  faith. 

BALES:    Warranty — ^Warranty  of  Satisfaction— Acceptance  Kotwith- 

5  standing  Dissatisfaction,  Acts  Oonstltuting.  Acts  constituting 
uQeauiv4>cal  aasumption  of  ownership  on  the  part  of  a  purchaser, 
of  an  article  purchased  under  a  guaranty  that  it  should  prove 
satisfactory  to  the  purchaser,  precludes  reliance  on  such  guar- 
anty, even  though  the  purchaser  was,  in  fact,  dissatisfied.  So 
held  where  the  purchaser  of  an  article  so  purchased,  after  full 
knowledge  of  the  condition  thereof,  loaned  It  to  strangers. 

BAIiEB:     BecoTery  of  Price — Evidence  Beceivable  Under  Plea  of 

6  Completed  Sale.  A  plea  by  plaintiff  of  completed  sale  lays  the 
foundation  for  evidence  of  any  state  of  facts  showing  accept- 
ance. So  held  where,  in  response  to  such  a  plea,  defendant 
aoBwered  that  he  purchased  under  a  guaranty  that  the  article 
would  prove  satisfactory  to  him,  and  that  such  was  not  the 
case,  but  plaintiff  was  permitted  to  establish  the  purchaser's  ac- 
ceptance by  showing  that  the  purchaser  had  loaned  the  article 
to  strangers, 

BAIjEB:     Delivery  and  Acceptance— Assumption  of  Acts  of  Owner- 

7  ship— Loaning  to  Others.  Evidence  reviewed,  and  held  to 
present  a  Jury  question  whether  a  purchaser  of  an  article  had 
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Irrevocably  accepted  it  by  loaning  the  same  to  others  without 
the  consent  of  the  vendor. 

SALES:    Warranty— Warranty  of  Satisfaction— -Delay  hi  Indlcatlttff 
6    Dissatisfaction.    The  right  of  a  purchaser  of  an  article  to  return 
the  same^  in  accordance  with  the  contract,  In  case  It  does  not 
prove  satisfactory  to  him,  is  wholly  lost  by  failure  of  the  pur- 
chaser to  indicate  his  dissatisfaction  within  a  reasonable  time. 

Appeal  from  Calhoun  District  Court. — ^M.  E*  Hutchison, 

Judge. 

WednbsdaY;  April  4,  1917. 

Action  for  the  price  of  a  corn  binder  resulted  in  a  ver- 
dict for  plaintiff.  On  motion  of  the  defendant,  the  verdict 
was  set  aside  and  a  new  trial  ordered.  The  plaintiff  ap- 
peals.— Reversed. 

Qray  &  Gray,  for  appellants. 

Frick  &  Frick,  for  appellee. 

Ladd,  J. — I.    The  plaintiff  Is  a  partner- 
1.  pl«abi!io:  ship    composed  of  Charles  H.  and  E.  W. 

iflsae,  proof  '^'  '^ 

and  rarianct:     Wetter,  and  sues  for  fl35,    the   purchase 

quantum  of  '  ^        7  r 

vr^'  war-        price  of  the  corn  binder  alleged  to  have  been 

sold  to  the  defendant  abotit  August  6,  1914. 
The  defendant  admitted  in  his  answer  that  he  n^otiated 
for  the  binder  at  the  price  stated,  but  alleged  that  It  was 
agreed  between  the  parties  that,  if  the  binder  **did  not  run 
so  as  to  give  entire  satisfaction  to  defendant,  he,  the  de- 
fendant, would  not  be  required  to  settle  for  it  at  all  or  pay 
anything  for  it ;"  that  he  hauled  the  binder  to  his  farm  and 
gave  it  a  trial;  that  it  ran  heavily  and  did  not  give  satis- 
faction ;  that,  upon  assurances  from  plaintiff  that  he  would 
not  be  required  to  settle  for  it  unless  it  ran  to  defend- 
ant's satisfaction,  he  continued  to  try  the  binder;  that  plain- 
tiff promised  to  have  an  expert  examine  it,  but  the  expert 
did  not  come;  and  finally  the  plaintiff  advised  him  that,  un* 
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less  the  expert  appeared  by  a  certain  day,  he  should  return 
the  binder,  and,  as  said  expert  did  not  appear,  the  binder 
was  returned. 

The  evidence  on  the  part  of  the  plaintiff  tends  to  show 
that  the  sale  was  made  as  alleged  in  the  petition,  but  with 
a  guaranty  that  the  binder  would  work,  and  that  on  the 
part  of  the  defendant  tended  to  sustain  the  allegations  of 
the  answer.  The  verdict  was  for  plaintiff  as  prayed.  On 
motion,  it  was  set  aside,  and  a  new  trial  ordered,  on  the 
grounds  that  it  was  (1)  contrary  to  law,  (2)  contrary  to  the 
6th  instruction,  and  that  the  court  erred  in  giving  the  7th, 
8th  and  9th  instructions.  The  sufficiency  of  the  evidence  to 
support  the  verdict  was  not  questioned,  and,  if  the  verdict 
was  contrary  to  the  law,  it  was  because  one  or  more  of 
the  instructions  referred  to  was  erroneous.  The  objec- 
tions interposed  to  the  7th  instruction  are:  (1)  That  "it  con- 
flicts with  Instruction  No.  6,  which  stated  the  correct  rule 
of  law;"  and  (2)  that  "the  rule  laid  down  in  Instruction 
7  would  be  the  rule  if  both  parties  agreed  to  the  contract, 
but  here  plaintiffs  are  required  to  establish  the  contract  as 
alleged  by  them  as  correctly  stated  in  Instruction  6,  and 
if  they  have  not  established  that  contract  by  preponderance 
of  the  evidence,  then  the  jury  need  not  inquire  further.-' 

Because  of  these  objections.  Instruction  No.  6  may  be 
set  out: 

"Under  the  claim  as  made  by  the  plaintiffs  in  this  case, 
their  cause  of  action  is  based  upon  an  alleged  oral  con- 
tract, by  which  they  allege  that  the  binder  in  question  was 
delivered  to  the  defendant  under  no  conditions  otherwise 
than  that  the  binder  was  guaranteed  to  work;  and  if  you 
find  such  matters  to  be  established  by  a  preponderance 
of  the  evidence,  your  verdict  will  be  for  plaintiffs.  But  if 
you  find  that  such  matters  have  not  been  established  by  a 
preponderance  of  the  evidence,  your  verdiot  will  be  for  de- 
fendant" 
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Notwithstanding  the  concession  of  counsel  to  the  con- 
trary, we  do  not  regard  this  instruction  as  accurate.  The 
evidence  was  such  that  the  jury  might  have  found  there 
was  no  guaranty  that  the  binder  would  work,  and,  if  not, 
the  omission  would  not  be  good  ground  for  denying  plain- 
tiff the  right  to  recover.  The  making  of  such  a  guaranty 
was  not  essential  to  recovery.  In  this  respect,  Instructioa 
G  was  erroneous,  but  more  favorable  to  defendant  than  he 
was  entitled  to  have  it.  If,  then,  the  other  instructions 
were  correct  expressions  of  the  law,  even  though  submitting 
issues  which  would  seem  to  have  been  excluded  by  the  erro- 
neous statement  of  another  alleged  issue  in  Paragraph  G 
of  the  charge,  there  was  no  error  of  which  defendant  might 
complain. 

II.  The  court  told  the  jury,  in  the  7th  paragraph  of 
tLe  charge  that: 

"Should  you  find  that  the  agreement  between  the  par- 
ties was  to  the  effect  that  the  defendant  should  take  the 
binder  to  his  premises  and  give  it  a  trial  and  pay  for  it  if  it 
proved  to  be  satisfactory  to  him,  and  that  if  it  did  not  prove 
satisfactory  to  him  he  was  not  to  pay  for  it,  then  in  such 
event  it  was  the  duty  of  the  defendant  to  give  the  corn 
binder  a  reasonable  trial  in  good  faith,  and  if  upon  such 
trial  you  find  that  the  defendant  was  honestly  dissatisfied 
with  the  work  of  the  binder,  he  would  not  be  legally  liable 
for  the  purchase  price  thereof.  Under  such  circumstances 
the  purchaser  is  required  to  exercise  honesty  and  good  faith, 
and  if  be  is  not  satisfied  under  such  conditions,  he  cannot 
be  held  liable,  even  though  he  may  not  have  been  reasonable 
in  his  exactions  which  he  made  with  respect  to  the  work 
of  the  machine  contracted  for.'' 
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This  submitted    defeirdant's   version  of 
2.  Pi.«ADiNG :         the  agreement.  .  It  was  not  claimed  by  him 

issue,  proof  and  ^  *^ 

VtJ^^LI^     that  more  than  one  contract  was  made,  as 

coyenng  on  ' 

pieadtoU^**         scems  to  be  assnm^d  by  appellant,  but  that 

the  terms  of  the  only  contract  entered  into 
were  different  from  those  testified  to  by  plaintiff's  witnesses. 
The  answer  so  pleaded,  and  such  pleading,  notwitti9tanding 
appellant's  exception,  has  the  approval  of  this  court. 
Lemke  v.  Franzenburg,  159  Iowa  466;  Millet  v.  Milostowskf, 
153  Iowa  135 ;  Co6k  v.  Smith,  54  Iowa  636. 

That  there  was  a  contract  of  purchase, 

8.  saub  :  warw       no  one  disputes.    Were  the  terms  as  claimed 

ranty'orMt-      by  plaintiff,  or  as  testified  to  by  the  wit- 

lure^of^pi'ea.        ucsses  of  defendant?    Even  if  as  defendant 

alleged,  this  alone  would  not  defeat  recovery 
by  plaintiff.  See  above  cases.  Though  settlement  were  to 
be  made  only  upon  the  machine^s  working  to  defendant's 
satisfaction,  he  might  have  been  satisfied,  or,  if  dissatisfied, 
might  not  have  so  asserted  in  a  reasonable  time,  or,  not- 
withstanding dissatisfaction,  he  might  have  accepted  it 
In  any  such  event,  plaintiff  would  have  been  entitled  to  re- 
cover, according  to  the  doctrine  of  the  decisions  cited. 

Another  criticism  is  that  the  issue  of 
4.  salm  :  wai^       good  faith  in  defendant's  alleged  dissatis- 
go<S^*iaithV^"  •  faction  was  not  pleaded.    This  was  not  nec- 
ppooiT  ^'  essary,  for,  in  interposing  his  dissatisfac- 

tion with  the  binder  as  a  reason  for  not  ac- 
cepting it,  such  dissatisfaction  must  in  fact  have  existed. 
If  it  were  feigned,  as  an  excuse  or  subterfuge  to  evade  an 
obligation,  and  defendant  in  fact  was  satisfied  with  the  ma- 
chine, though  rueing  his  contract,  then  the  defense  mnst 
have  failed.  Every  plea  of  dissatisfaction  under  a  con- 
tract, making  satisfaction  of  the  purchaser  a  test  of  com- 
pliance with  the  terms  thereof,  when  put  in  issue  by  a  de- 
niali  either  express  or  implied,  necessarily  involves  the  atti- 
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tude  or  condition  of  the  purchaser's  mind  with  respect  to 
the  article  in  question,  and,  though  the  purchaser  be  the 
judge  of  his  own  satisfaction,  this  i»  subject  tp  the  limita- 
tion in  most  jurisdictions,  as  in  this,  that  be^  in  deciding, 
act  in  good  faith,  and  not  for  the  mere  purpose  of  avoid- 
ing an  obligation.  Inmah  Mfg.  Co.  v.  American  Cereal  Co., 
124  Iowa  737  (133  Iowa  71,  142  Iowa  558,  15?  Iowa  651) ; 
2  Elliott  on  Contracts,  Bee.  1605;  3  Elliott  on  Contracts, 
Sec.  1881  et  seq.,  and  collection  of  cases  in  notes. 

In  Inpian  Mfg.  Co.  v.  American  Cereal  Co.,  133  Iowa 
71,  we  held  that  the  burden  of  piroving  that  performance 
wa^  to  the  actual  satisf^^ction  of  the  defendant,  according 
to  the  terms  of  the  contract,  was  on  the  plaintiff,  and  that 
this  iuvolved  the  showing  that  any  depressed  dissatisfaction 
was  in  bad  f^kith.  This  necessarily  was  so,  for,  if  the  ex- 
pressed dissatisfaction  was  feigned  and  a  mere  subterfuge, 
and  did  not  indicate  the  real  attitude  of  defendant,  there 
Y^'Qfi  no  dissatisfaction.  Undoubtedly,  the  evidence  in  many 
cases  does  not  bring  the  bona  fides  of  the  ezpi^essed  want 
of  .satisfaction  in  question;  but,  when  ihi^  happens,  the  is- 
sue as  to  whether  the  purc^pser  really  is  satisfied  or  dis- 
a^tisQed  is  appropriate  for  the  jury's  consideration,  and, 
though  the  issue  smacks  of  fraud,  it  actpally  involves,  as 
said,  the  attitude  or  condition  of  the  purchaser's  mind. 
Here,  defendant's  want  of  satisfaction  is  interposed  as  a 
defense,  and  the  burden  of  .proof  was  on, defendant,  not  only 
to  establish  the  contract  as  pleaded,  but  that,  in  conse- 
quence,  defendant  was  not  liable. 

III.    The  evidence  disclosed  that,  after 

^'  ramy :'  war-'       defendant  had  tested  the  machine,  he  al- 

fa?^n''^ac??p"t-  lowcd  his  SOU,  W.  E.  Otto,  to  take  it  to  the 

SSSciiTK'dV^      latter's  farm  and  (jut  considerable  corn;  and 

Sets*  Jons^ti-        with  reference  thereto,  the  court  .told  the 

jury,  in  substance,  .that,  if  plaintiff  was  not 
,adviped,  ip  Altering  intp  the  cpntract  of  sale,  that  the  son 
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was  interested  in  the  machine,  and  did  not  consent  to  so 
loaning  the  binder,  this  "would  constitute  an  assertion  of 
ownership  to  such  an  extent  that  the  law  implies  an  accept- 
ance on  the  part  of  defendant."  This  correctly  states  the 
law.  Hensen  v.  Beehe,  111  Iowa  534 ;  Rice  v.  Friend  Bros, 
Co.,  179  Iowa  355.  The  defendant  had  previously  tested  the 
binder  and  was  aware  of  how  it  worked,  and  to  loan  it, 
under  the  circumstances  recited,  was  a  clear  assertion  of 
ownership  in  himself. 

It  is  argued  that  there  was  no  such  is- 
'  covfrV  o?'         sue.    But  the  plaintiff  pleaded  a  completed 

price:  evideDoe         i  ^  mm  ,  .       -i.       x 

receivable  un-      Sale,  and  proof  of  acceptance  was  in  direct 

t    der  plea  of 

completed  support  of  the  allegations  of  the  petition. 

To  recover,  there  must  have  been  a  delivery 
of  the  article  sold,  and  either  acceptance  by  the  purchaser 
or  such  a  state  of  facts  as  is  the  equivalent  of  acceptance,  as 
full  performance  of  all  the  conditions  of  the  sale  on  the  part 
of  the  seller,  and  the  elimination  of  all  grounds  for  not 
accepting.  This  evidence  was  in  direct  support  of  the  alle- 
gations of  the  petition,  and  there  was  no  occasion  for  other 
pleading.  Moreover,  such  evidence  tended  strongly  to  re- 
but defendant's  alleged  dissatisfaction  with  the  machine. 
The  suggestion,  then,  that  the  8th  instruction  was  erro- 
neous because  acceptance  was  not  pleaded,  is  without  merit. 

It  is  argued,  however,  that  the  evidence 
_  _         _  „         did  not  warrant  the  giving  of  such  an  in- 

ana  acceptance :  gtruction.    Defendant  had  pleaded  that  the 

assumption  of  ^ 

BhS:  loanSfg'    Purchase  was  contracted   for  by  him  and 
to  others.  ^^^  ^^  ^ye  tested  on  his  farm,  and  the  evi- 

dence disclosed  that,  after  it  was  so  tested, 
he  allowed  his  son  to  take  it  to  another  farm,  and  there 
it  was  used  in  cutting  corn  for  said  son.  This  was  in  clear 
violation  of  the  terms  of  the  contract  as  pleaded,  and  as  the 
evidence  in  behalf  of  defendant  tended  to  establish.  Though 
defendant  testified  that  W,  E.  Otto  was  interested  in  the 
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binder,  or  had  the  same  interest  in  it  as  he  did,  such  inter- 
est was  not  disclosed,  and  he  did  not  pretend  but  that  the 
pnrchase  was  being  made  by  himself  alone.  W.  E.  Otto 
swore  that  he  was  to  be  in  partnership  with  his  father  'Mf 
he  would  buy  a  binder  that  would  work."  This  was  in  no 
vise  contradictory  to  the  evidence  that  defendant  alone 
bonght  the  machine,  and  that  it  was  to  be  tested  on  his 
farm.  The  taking  of  the  binder,  then,  to  a  farm  other  than 
defendant's  was  in  plain  violation  of  the  terms  of  the  con- 
tract as  pleaded,  and  as  the  evidence  in  behalf  of  defend- 
ant tended  to  prove.  Nor  does  it  appear  that  the  binder 
was  removed  from  defendant's  farm  in  order  to  be  tested. 
It  had  previously  been  operated  long  enough  to  cut  18  or 
19  acres,  always  to  defendant's  dissatisfaction,  and  this 
could  hardly  be  obviated  by  allowing  the  son  on  another 
farm  to  cut  18  rows  of  com,  each  70  rods  long.  Moreover, 
neither  defendant  nor  the  son  pretended  that  the  latter 
made  use  of  the  implement  to  ascertain  whether  the  former 
was  satisfied  therewith.  The  evidence  tends  to  confirm 
rather  than  refute  the  conclusion  that  loaning  the  binder 
to  the  son,  or  permitting  him  to  take  it  and  use  it  as  he  did, 
was  an  assertion  of  ownership  utterly  inconsistent  with 
the  continuance  of  title  in  plaintiff.  That  firm  had  not  au- 
thorized  defendant  to  do  anything  with  the  machine  other 
than  test  it;  and  when  he  assumed  to  permit  another  to 
take  it  away  and  operate  it,  his  conduct  cannot  be  har- 
monized with  any  other  theory  than  that  he  did  so  as  own- 
er of  the  machine,  and  on  this  ground  the  court  might  well 
have  directed  a  verdict  for  the  plaintiff.  The  error  in  the 
instruction  is  in  adding  thereto  the  last  clause,  submitting 
whether  plaintiff  was  advised  that  defendant's  son  was 
interested  in  the  machine;  but  this  w^as  favorable  to  de- 
fendant, and  therefore  not  prejudicial.  There  was  no  error 
of  which  defendant  might  complain. 

Vol.  179  i«,— 5« 
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IV.    The  9th  instrnction    advised   the 
8.  Bam  :  war-       jurj  that  defendant  must  hare  indicated  bis 

ranty :  war-  ''      *^ 

SSon^  lliAy     <3is8atisfaction  with  the  binder  within  a  rea- 
dissiu'iSctSfii.    sonable  time,  and  that  whether  he  so  did, 

depended  on  the  circumstances  of  the  case. 
Such  is  the  general  rule  (McCormich  Harvesting  Machine 
Co.  V,  Chesrown,  [Minn.]  21  N.  W.  846),  and  that  it  was  in- 
volved  in  the  issues  raised  by  the  answer  appears  from  what 
previously  has  been  said.  It  follows  that  the  court  erred 
in  setting  aside  the  verdict  and  ordering  a  new  trial.  In 
so  doing;  no  question  of  discretion  was  involved.  The  only 
issues  were  of  law,  and  what  the  law  may  be  is  never  a 
matter  of  discretion. 

The  cause  is  remanded,  with  direction  that  the  order 
granting  new  trial  be  set  aside,  and  that  judgment  be  en- 
tered on  the  verdict. — Reversed. 

Gaynor^  C.  J.y  Evans  apd  Salinqbb^  JJ.^  concur. 


Q.  D.  Ellyson  et  al.,  Appellees,  v.  City  of  Dbs  Moinbs  et  al. 

Appellants. 

MUKIOIPAL  OOBPOEATIONS:  Public  improvements— JurisdicUon 
— Ordering  '  'Repairs*  *  and  Performing  '  'Beconstraction* '—Effect 
— >InJimetion.  Jurisdiction  to  repair  a.  street  improTement,  once 
attaching  under  proper  proceedings  of  the  council,  is  not  lost  be- 
cause part  of  the  work,  though  of  the  same  general  nature  as 
the  repair  work,  really  constitutes  a  reconstruction.  Inasmuch 
as  the  city  has  power  to  either  repair  or  reconstruct  (Sees.  751, 
792,  Code  Supp.,  1913),  It  follows  that  the  act  of  reconstructing 
part  of  the  improvement  instead  of  repairing  it  is  an  "irregu- 
larity" only,  and  injuncllon  will  not  lie  to  restrain  the  le^  of 
an  assessment,  and  the  sole  remedy  of  the  objecting  property 
owners  is  to  reach  such  "irregularity"  by  objections  filed  with 
the  council,  and  to  appeal  If  the  order  of  the  council  be  adverBe. 
(Sec.  824,  Code,  1897.) 
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Appeal  frani  Polk  District  Cottrt. — Hubert  UTTffftBACK> 

Judge. 

Thursday,  ApRin  5,  1917. 

Action  in  equity,  bj  which  plaintiffs  seek  to  enjoin  the 
officers  of  defendant  city  from  levying  a  paving  assessment. 
Appellees  are  property  owners  along  Grand  Avenue  in  the 
city  of  Bes  Moines,  owning  property  abutting  on  or  lying 
within  300  feet  of  either  side  of  Grand  Avenue,  between  the 
west  line  of  Nineteenth  Street  and  the  east  line  of  Twen- 
ty-eighth Street.  The  defendants  are  officers  of  the  city, 
and  the  contractor  is  also  made  a  defendant.  The  petition 
was  filed  on  September  2,  1915.  The  substance  of  the  com- 
plaint by  plaintiffs  in  their  petition  is  in  regard  to  alleged 
illegal  acts  of  the  city  council,  in  that  the  resolution  of 
necessity,  under  which  it  was  sought  to  levy  a  tax  against 
the  properties,  was  for  repairing  a  street  by  patcihing,  and 
that  the  work  undertaken  and  done  was  reconstructidn,  and 
not  repairs;  that  the  resolution  of  necessity  did  not  de- 
scribe the  work  undertaken,  and  that  there  wan-  collusion 
between  the  city  officials  and  the  contractor ;  that  the  work 
was  of  a  different  Ttind  than  conteinplated  in  the  resolution 
of  necessity,  and  worked  a  fraud  on  the  property  owners; 
that  the  city  was  without  jurisdiction,  because  the  proper 
steps  were  not  taken  by  the  council  to  subject  plaintiffs' 
property  to  special  assessment.  The  claim  is  that  the  con- 
tract was  void.  The  answer  of  defendants  was  a  denial  of 
the  allegations  of  the  petition,  except  as  to  certain  formal 
parts  which  were  admitted,  and  an  affirmative  plea  of  an 
estoppel,  based  upon  the  alleged  fact  that  plaintiffs  had  fulf 
knowledge  of  the  work  as  it  progressed,  and  all  facts  in  re- 
gard thereto,  and  failed  to  make  any  objection  to  the  work 
until  after  it  had  been  done  and  the  improvement  com- 
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pleted.    There  was  a  trial  on  the  merits,  and  a  decree  for 
plaintiffs.    The  defendants  appeal. — Reversed. 

H.  W.  Byers,  Eskil  G.  Carlson,  Earl  M.  Steer,  M.  H, 
Cohen  and  E.  J.  Kelly,  for  appellants. 

Parson  &  Mills,  for  appellees. 

Preston,  J. — 1.  The  basis  of  the  trial 
toepoeatIows  :  court's  finding  was  that  it  is  not  within  the 
provementB:  power  of  the  city  to  levy,  a  special  assess- 
opdering  "re-       uient  for  work  that  is  not  of  the  character 

pairs"   and 

performiog         denominated  in  the  resolution  of  neeessitv; 

•'reconstruc- 
tion": effect:      that  this  was  a  jurisdictional  defect;  aud 

Injunction.  "  ' 

that,  therefore,  a  court  of  equity  has  power 
to  enjoin  the  levying  of  a  tax  to  pay  for  such  improvement. 

This  is  not  a  case  where  it  is  claimed  that  the  con- 
tractor has  failed  to  comply  substantially  with  his  contract 
by  doing  less  work  than  called  for,  or  that  the  work  and 
materials  are  of  an  inferior  quality.  There  is  no  claim  that 
'the  pavement  as  completed  is  not  a  good  pavement.  It  is 
asserted  by  one  side,  and  not  denied  by  the  other,  that  it 
is  probably  now  the  best  pavement  in  the  city.  The  com- 
plaint is  substantially  that  the  city  council,  or  the  con- 
tractor, did  more  work  under  the  pretended  authority  of 
the  contract  and  proceeding  upon  which  the  same  is  based 
than  said  proceedings  and  contract  warranted;  that,  in  or- 
dering the  improvement,  the  council  contemplated  the  re- 
moval of  only  a  part  of  the  asphalt  surface,  whereas  the 
work,  as  actually  done,  came  so  near  to  a  remQval  of  the 
entire  asphalt  surface  as  to  amount  to  a  resurfacing  or 
reconstruction;  and  that  this  was  not  within  the  contem- 
plated action  of  the  council,  of  which  appellees  had  notice; 
and  that,  therefore,  the  entire  contract  is  thereby  vitiated 
and  void,  and  no  assessment  can  be  levied  thereunder. 

Grand  Avenue  is  one  of  the  principal  business  and  res- 
idence streets  in  the  city.    It  extends  entirely  through  the 
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citj,  from  east  to  west.  That  part  of  said  street  involved  in 
this  appeal  is  used  entirely  as  a  boulevard^  or  residence 
street,  and  is  44  feet  wide  between  the  curbs.  The  dis- 
tance from  the  west  line  of  Nineteenth  Street  to  the  east  line 
of  Twenty-eighth  Street  is  3,157  feet.  Prior  to  the  improve- 
ment in  question,  that  portion  of  the  street  involved  herein 
was  paved  and  curbed.  The  curbing  consisted  of  an  ordi- 
nary cement  curb,  and  the  pavement,  of  an  asphalt  wearing 
surface  about  2^/^  inches  in  thickness,  laid  on  a  concrete 
base.  It  is  agreed  by  all  parties  that,  some  time  prior  to 
the  improvement  in  question,  the  asphalt  wearing  surface 
had  become,  at  least  to  some  extent,  worn,  and  contained 
holes,  waves  and  other  defects. 

On  April  14,  1915,  a  resolution  of  necessity  was  intro- 
duced in  the  city  council,  which  was  duly  passed  on  May 
12th,  and  notice  of  the  pendency  of  said  resolution  given. 
The  material  part  of  such  resolution  is  as  follows : 

''That  it  is  deemed  advisable  and  necessary  to  make 
improvements  by  repairing  by  patching  with  sheet  asphalt, 
consisting  of  1^/^  inches  of  wearing  surface,  and  1  inch  of 
binder  course,  upon  the  present  concrete  foundation,  the 
foundation  to  be  prepared  and  the  paving  to  be  constructed 
in  accordance  with  specifications  furnished  by  the  city  en- 
gineer and  approved  by  the  city  council  of  Des  Moines, 
Iowa,  the  following  named  streets  and  parts  of  streets,  to 
wit:"  (Then  follows  the  description  of  that  part  of  the 
street  before  set  out.) 

Specifications  were  filed  May  19,  1915,  and  on  that 
date,  the  council  passed  a  resolution  ordering  the  construct- 
ing of  said  improvement.  The  essential  parts  of  this  reso- 
lution are  as  follows: 

"Be  it  resolved  by  the  city  council  of  the  City  of  Des 
Moines:  That,  pursuant  to  a  resolution  of  necessity,  pro- 
posed at  a  meeting  of  the  city  council  on  the  14th  day  of 
April,  1915,  and  duly  passed  the  12th  day  of  May,  1915, 
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it  is  hereby  ordered  and  directed  upon  motion  of  fliifi  coun- 
cil, without  petition  of  property  owners,  that  the  following 
improvement  be  constructed  in  the  manner  specified  in  the 
said  resolution  of  necessity,  as  passed,  to  wit:  Repairing 
by  patching  with  sheet  asphalt,  consisting  of  V/2  inches  of 
wearing  surface  and  1  inch  of  binder  course,  upon  the 
present  concrete  foundation,  Grand  Avenue  from  the  west 
line  of  Nineteenth  Street  to  the  east  line  of  Twenty-eighth 
Street'' 

Thereafter,  bids  were  advertised  for  as  provided  by 
law,  and  the  contract  awarded  to  defendants  Horrabin  ft 
Co.,  on  July  27,  1915.  The  specifications  were  referred  to 
in  the  contract  and  made  a  part  thereof.  The  material 
part  of  said  contract  is  as  follows: 

"This  contract,  made  and  entered  into  this  27th  day 
of  July,  1915,  by  and  between  James  Horrabin  &  Co., 
party  of  the  first  part,  and  the  city  of  Des  Moines,  in  the 
county  of  Polk,  and  state  of  Iowa,  party  of  the  second  part, 
witnesseth:  That  the  said  party  of  the  first  part  hereby 
agrees  to  furnish  at  his  own  expense  all  necessary  material 
and  labor,  and  to  consti^uct  the  improvement  hereinafter 
designated,  in  a  thorough,  substantial  and  workmanlike 
manner,  and  in  strict  compliance  with  the  requirements 
of  this  contract  and  of  the  specifications  and  plans  herein* 
after  set  out  or  referred  to,  or  hereto  attached,  to  the  sat- 
isfaction and  approval  of  the  city  engineer  and  the  super- 
intendent of  department  of  streets  and  public  improvements 
of  the  city  of  Des  Moines,  to  wit:  Repairing  by  patching 
with  sheet  asphalt  consisting  of  1^/^  inches  of  wearing  sop- 
fact  and  a  1  inch  binder  course  upon  the  present  concrete 
foundation.  Grand  Avenue  from  the  west  line  of  I9tb 
Street  to  the  east  line  of  28th  Street,  9,000  square  yards, 
more  or  less.  The  party  of  the  first  part  shall  begin  said 
work  at  such  point  as  the  superintendent  of  the  depart- 
ment of  streets  and  public  improvements  may  direct^  and 
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shall  conform  to  the  directions  of  said  superintendent  as 
to  the  order  in  which  the  several  parts  of  said  work  shall 
be  done  and  the  mode  of  performing  the  same.*' 

The  instrnctions  to  bidders,  which  formed  a  part  of  the 
specifications,  provided,  among  other  things: 

"The  work  to  be  done  under  this  contract  will  consist 
of  .the  repairing  and  patching  Grand  Avenue  from  the 
west  line  of  Nineteenth  Street  to  the  east  line  of  Twenty- 
eighth  Street  with  sheet  asphalt,  consisting  of  1^^  inches 
of  wearing  surface  and  1  inch  of  binder  course  upon  the 
present  concrete  foundation.  The  amount  of  work  to  be 
done  is  the  repairing  and  patching  of  about  9,000  square 
j^rds  of  pavement,  to  be  assessed  against  the  abutting  prop- 
ertv.'' 

Provision  was  made  for  repairing  depressions  or  holes 
in  the  concrete  base,  and  some  minor  repairs  of  this  char- 
acter were  made  to  the  foundation  itself,  but  we  do  not 
understand  appellants  to  complain  in  argument  of  this. 

One  paragraph  of  the  general  specifications  provides : 

"The  work  shall  be  commenced  at  such  a  place  and 
prosecuted  in  such  a  direction  as  the  superintendent  of  the 
department  of  streets  and  public  improvements,  or  the  city 
engineer,  may  direct.  Sidewalks  and  gutters  must  be  kept 
open  and  unobstructed  at  all  times.'* 

Attached  to  the  specifications,  which  were  approved 
by  the  city  council  by  resolution  adopted  May  19,  1915,  was 
a  plat  of  said  improvement.  This  plat  contains  the  follow- 
ing notation : 

"Notes.  Parts  to  be  repaired  to  be  designated  by  the 
city  engineer." 

And  further: 

"Plat  for  paving  repair.  Grand  Avenue,  Nineteenth 
Street  to  Twenty-eighth  Street.  Rec.  No.  727.  5—19—15. 
Estimated  9,000  square  yards." 

Early  in  August,  1915,  the  defendant  contractor  began 
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the  work,  under  the  provisions  of  the  contract  before  re 
ferred  to.  The  work  was  completed  about  August  28,  191^' 
All  the  work  done  by  the  contractor  was  under  the  dir^^ 
supervision  of  one  of  the  city  engineers.  The  extent  of  ^ , 
work  done  by  the  contractor  is  shown  on  a  plat  whic^ 
set  out  in  the  record.  In  a  general  way,  the  plat  shO^S 
that  the  contractor  removed  the  asphalt  surface  the  full 
width  of  the  street  from  the  east  line  of  Twenty-eighth 
Street  east  to  a  point  about  390  feet  west  of  the  west  line 
of  Nineteenth  Street;  that  is,  the  full  length  of  the  street 
provided  in  the  contract,  except  the  east  390  feet  thereof. 
In  the  390  feet  just  referred  to,  a  portion  of  the  asphalt 
surface  in  the  middle  of  the  street  was  removed,  and  the  re- 
maining part  of  the  surface  left  intact.  The  plat  shows 
how  much  was  taken  up  and  how  much  was  left  in  this  390- 
foot  space.  The  total  yards  of  asphalt  were  more  than 
had  been  estimated,  and  comprised  13,819  yards.  It  had 
been  estimated  that  the  amount  of  surface  to  be  relaid 
would  be  about  9,000  square  yards.  The  condition  of  the 
pavement  prior  to  the  time  the  work  in  question  was  done 
is  in  dispute.  Some  of  the  witnesses  had  not  made  an  ex- 
amination of  the  pavement,  but  gave  their  recollection  of 
the  condition  from  having  passed  over  it.  We  shall  refer 
to  this  testimony  as  briefly  as  may  be.  Witnesses  for  plain- 
tiff testify: 

One  witness  for  plaintiflC  testified  that  there  were  sev- 
eral places  where  the  asphalt  was  in  waves,  transverse 
waves,  running  either  directly  or  diagonally  across  the 
street,  or  a  portion  of  it,  and  that  near  the  curb  there  were 
longitudinal  waves  and  places  where  the  asphalt  had  been 
raised  in  little  ridges;  that  to  put  in  percentage  the  de- 
fective portion  would  be  difficult,  but  he  would  say  possi- 
bly 10  per  cent,  maybe  20  per  cent.  This  witness  was  an 
attorney. 

Another  witness,  a  furniture  dealer,  thinks  that  the 
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pavement  for  the  entire  distance  between  Nineteenth  and 
Twenty-eighth  Streets  was  90  per  cent  good,  and  that  a  to- 
tal of  10  per  cent  for  repairs  or  patches  would  make  it  a 
good  pavement. 

Another  witness^  a  physician^  says  there  were  more 
rough  places  and  holes  where  the  pavement  was  worn  out; 
small  places;  can't  tell  the  area  of  the  largest;  one  place 
was  8  or  10  feet  wide,  and  perhaps  longer  than  that;  that 
he  means  the  surface  was  broken  and  worn  out. 

Another  witness  remembers  the  location  of  some  of  the 
imperfections,  but  could  not  name  all  of  them ;  that  most  of 
them  were  waves,  although  there  were  places  where  there 
were  holes  that  had  been  repaired  by  being  cut  out  by  the 
city  and  repaired  by  laying  brick,  making  the  surface  flush 
with  the  balance  of  the  asphalt. 

Another  witness  says  there  were  some  holes  along  the 
curb,  but  not  in  the  center  of  the  street;  that  he  did  not 
know  of  any  depressions  there;  these  were  2  or  3  inches 
deep. 

Another  witness  says  there  were  not  to  exceed  30  holes 
in  the  pavement  on  the  whole  strc^et. 

Another  witness  says  that  the  pavement  in  the  middle 
of  the  street  for  almost  the  entire  distance  was  good ;  that 
the  breadth  of  the  good  pavement  varied — he  thinks  it  was 
approximately  20  feet  wide.  At  the  side  of  this,  there  were 
places  where  the  pavement  was  good  and  places  where  there 
were  holes  or  rough  spots;  he  thinks  the  good  pavement 
would  predominate. 

Another  witness  says  the  worst  part  of  the  pavement 
was  along  the  north  side  of  Twenty-seventh  or  Twenty- 
eighth  Street;  that  at  that  point  there  was  pavement  you 
would  want  to  miss;  that  there  was  plenty  of  room  to 
drive  and  a  good  track;  at  Twenty-eighth  Street,  he  says 
he  would  call  that  a  bad  pavement;  thinks  that  it  would 
not  be  more  than  1  or  2  per  cent  of  the  pavement  out  of 
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repair.    This  witness  was  an  attorney.    Such  is  the  gen- 
eral tenor  of  the  testimony  for  plaintiflfs. 

A  witness  for  defendant  says  that  the  holes  and  defects 
and  rolls  were  very  largely  distributed  over  the  entire  pave- 
ment ;  the  worst  holes  were  from  Twenty-eighth  Street  east, 
to  about  Twenty-fifth  or  Twenty-sixth  Street;  that  there 
were  3  or  4  blocks  where  the  holes  were  very  bad ;  that  there 
were  possibly  some  small  portions  of  the  pavement  that 
were  in  good  condition ;  that  he  would  think  at  least  40  per 
cent  of  the  pavement,  and  possibly  more,  was  in  bad  con- 
dition. 

Another  witness  says  he  thinks  that  75  or  80  per  cent 
of  the  pavement  was  absolutely  bad,  and  then  there  were 
little  patches  in  between  the  bad  places;  describes  the  ap- 
pearance as  being  holes,  indentures,  waves  and  rough 
places. 

Another  witness  thinks  that,  taking  into  consideration 
tlie  general  area  covered  by  the  waves  and  the  holes  and 
the  small  intervening  stops  which  in  many  places  were  be- 
tween the  waves  and  holes,  there  was  at  least  50  per  cent 
of  the  paving  bad. 

Substantially  all  the  witnesses  concede  that  something 
was  necessary  to  be  done  to  improve  the  condition  of  the 
street.  One  of  plaintiffs'  witnesses  says  that  he  saw  the 
resolution  of  necessity  as  to  what  was  proposed  to  be  done, 
and  says  that  he  made  no  objections  because  it  was  ex- 
actly what  they  wanted;  that  the  pavement  should  have 
been  repaired  and  the  places  should  have  been  fixed  because 
Grand  Avenue  is  one  of  the  great  streets  of  the  city,  and 
there  is  an  immense  amount  of  traffic  over  it,  and  that  it 
should  be  kept  in  repair.  Others  describe  the  extent  of  the 
traffic  over  the  street. 

The  city  engineer  testified  that,*  when  he  drew  the 
plans  and  specifications,  he  estimated  that  75  per  cent 
of  the  wearing  surface  of  the  pavement  would  hare  to  be 
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removed.  As  before  stated,  his  estimate  of  the  amount  of 
surface  to  be  relaid  would  be  about  9,000  yards.  It  was 
more  than  that.  And  he  says  that,  in  cutting  into  the  pave- 
ment, it  did  not  divulge  anything  new  that  was  not  appar- 
ent upon  the  surface;  that  he  expected  it  to  be  rotten, 
which  it  was,^  that,  if  one  third  is  gone,  the  wliole  street 
should  be  resurfaced.  '  • 

The  engineer  in  charge  of  the  work  testifies: 

"There  was  not  any  pavement  on  west  end  of  Grand 
Avenue  torn  up  that  in  my  Judgment  was  a  pavement  of 
such  an  extent  that  it  should  have  been  permitted  to  re- 
main in  the  street." 

One  of  the  city  inspectors  testifies : 

"I  have  had  quite  a  bit  of  experienoe  in  that  line,  and  in 
my  judgment  there  was  about  90  per  cent  of  it  that  ought  to 
be  torn  out." 

Another  witness,  a  civil  engineer,  says: 

"If  the  street  showed  evidence  of  between  40  and  75 
per  cent  being  in  that  condition,  I  would  certainly  take 
the  wearing  surface  up,  in  order  to  get  a  good  job.  If,  in 
place  of  the  holes,  a  portion  of  that  40  or  50  per  cent  are 
convolutions  or  rolls,  I  would  take  it'  up." 

Appellees'  contention  is  that  the  work  done  in  the  in- 
stant case  was  not  repairs,  but  reconstruction,  at  least  as 
to  a  part  of  the  work,  although  we  do  not  understand  them 
to  so  claim  as  to  the  east  390  feet  of  this  pavement,  which 
was  in  fact  patched  or  repaired,  even  under  appellees^  con- 
tention ;  as  to  the  rest,  they  argue  that  there  is  a  diflference 
between  repairs  and  reconstruction. 

Prior  to  the  Act  of  the- Thirty-fifth  General  Assembly 
amending  Section  751,  Code,  1897,  cities  and  towns  had 
power  to  repair  streets,  the  cost  of  which  should  be  paid 
for  in  some  other  manner  than  by  assessn^nt  against  prop- 
erty. Section  792,  Code,  1897,  gave  cities  the  power  to 
make  and  reconstruct  street  improvements  and  assess  the 
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cost  against  abutting  property.    By  the  amendment  to  Sec- 
tion 751,  passed  by  the  thirty-fifth  general  assembly,  repairs 
might  be  paid  for  by  assessing  abutting'  property  in  the 
same  manner  that  was  permitted  for  original  construction 
or  reconstruction  under  Section  792.     By  the  thirty-sixth 
general  assembly.  Section  751  was  further  amended.    As 
to  this  last  amendment,  appellees  contend  that,  as  this  pro- 
vides that,  in  case  of  extension,  repairs  and  improvements, 
if  it  is  desired  to  assess  adjacent  property,  it  shall  be  des- 
ignated and  determined  by  the  council  in  the  ordinance  or 
resolution  ordering  the  improvement,  and  that  the  right  to 
assess  on  the  property  benefited  in  the  case  of  repairs  was 
made  dependent  on  the  formation  of  the  district  or  desig- 
nation of  district  in  which  property  was  to  be  assessed,  the 
power  grantedito  assess  for  extensions  covers  repairs.    This 
we  do  not  determine  in  this  case,  for  the  reason  that  both 
the  resolution  of  necessity  and  the  resolution  ordering  the 
improvement  did  designate  the  property  to  be  assessed. 
These  provisions  are  that  the  expense  of  making  the  improve- 
ment in  question  is  to  be  assessed  upon  a  valuation  to  be 
fixed  by  the  city  council  against  all  lots  and  parcels  of  land, 
according  to  area,  Abutting  thereon,  and  including  one  half 
of  the  privately  owned  property  between  the  streets  so  pro- 
posed to  be  improved  and  the  next  street,  whether  abutting 
upon  said  street  or  not ;  but  not  to  include  privately  owned 
property  situated  more  than  300  feet  from  the  street  pro- 
posed to  be  improved  thereunder,  etc.    From  the  foregoing, 
it  will  be  seen  that  appellees  concede  that,  under  the  law 
as  it  stood  at  the  time  the  improvement  in  question  was 
made,  the  law  gave  the  city  ptower  to  make  and  reconstnict 
street   improvements   and  assess  the  benefits  thereof  to 
abutting  property,  and  that  the  statute  as  amended  gave 
to  the  city  the  right  to  make  repairs  on  streets  and  assess 
the  cost  thereof  to  abutting  property.    As  before  stated, 
the  contention  here  is  that  the  city  proceeded  to  make  re- 
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pairs,  but  In  fact  made  a  reconstruction.  But  under  the 
law,  the  city  had  jurisdiction  and  authority  given  it  to  do 
either  or  both,  provided  the  proper  jurisdictional  steps 
were  taken  as  provided  by  statute.  This  is  not  a  case  where 
the  city  attempted  to  do  something  which  the  law  did  not 
give  it  any  power  or  right  to  do.  The  cases  cited  by  appel- 
lees on  the  question  as  to  the  distinction  between  repairs 
and  reconstruction  were  decided  prior  to  the  amendments  to 
Section  751  of  the  statute. .  They  cite  on  this,  Fuchs  v.  City 
of  Cedar  Rapids,  158  Iowa  392;  Farraher  v.  City  of  Ke- 
okuk,  111  Iowa  310;  Oallaher  v.  Garland,  126  Iowa  206. 

In  the  Fuchs  case,  most  strongly  relied  on  by  appellees, 
the  question  was  as  to  whether  the  improvement  planned 
constituted  a  reconstruction  op  repair.  If  it  was  a  recon- 
struction, the  council  had  jurisdiction  to  order  it,  under  the 
law.  If  it  was  a  repair,  the  council  had  no  jurisdiction  to 
order  it,  under  the  law  as  it  then  stood;  so  that  the  case 
turned  upon  the  question  as  to  whether  the  city  council  had 
jurisdiction. 

So,  too,  in  the  Farraher  case,  which  turned  on  the  ques- 
tion as  to  whether  or  not  the  work  done  was  a  repair  or  a 
reconstruction  of  a  sidewalk. 

In  the  Oallaher  case,  it  was  held  that  the  city  had  no 
authority  to  assess  for  ordinary  grading,  and  that  because, 
under  the  record  in  that  case,  the  bids  and  contract  were 
for  a  lump  sum,  and  the  grading  cost  could  not  be  sepa- 
rated from  the  other,  the  assessment  was  invalid. 

In  McCain  v.  City  of  Des  Moines,  128  Iowa  331,  the 
complaint  was  that  the  work  was  not  constructed  accord- 
ing to  contract.  Our  attention  is  called  by  appellants  to 
the  fact  that  these  last  two  cases  were  decided  before  the 
enactment  of  the  statute  giving  the  right  to  appeal  from  the 
levy  of  special  assessments. 

2.  The  pivotal  point  in  this  case  is  whether  the  pro- 
ceedings of  the  city  council  are  void  so  that  an  injunction 
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will  lie,  or  whether  the  {property  owner  sboyld  be  left  to 
the  remedy  provided  by  law  by  way  of  objeotiop  before  the 
city  council  and  appeal.  Appelletea'  contention  la  that,  be- 
canse,  as  they  say^  the  work  was  re^constniction  and  not 
r^air,  ibe  conncil  had  no  jurisdictiop^  and  that  an  injunc- 
tion would  lie.  In  support  of  this  proposition,  they  cite 
CUfton  hamd  Go.  v.  City  of  1)68  Mok^,  144  Iowa  625; 
Qallaher  v.  Garland,  supra;  Brandirff  v..  Harrison  County, 
60  Iowa  164;  Fort  Dodge  E.  L.  $  P.  Co.  v.  City  of  Ft  Dodge, 
116  Iowa  668 ;  Beebe  v.  Magoun,  122  Iowa  M ;  McCain  v. 
City  of  Des  Moines,  supra;  also  Zkilesky  v.  City  of  Cedar 
Rapids,  118  Iowa  714^  and  the  QaHoiyer  case,  to  the  point 
that,  when  there  is  no  j|ari44iction  ^o  proceed,  no  valid  as- 
sessment  can  ]be  imade. 

We  have  seen  that,  at  the  tim^  of  thi^  iniprovement, 
the  city  had  authority  to  either  reconatruct  or  repair,  and 
it  is  quite  dear  that,  under  t^e  resolution  of  necessity  and 
the  resolution  ordering  the  improvement  and  the  contract 
therefor,  the  city  had  jurisdiction  and  power  to  do  the  work 
of  ^'repairing  by  patching,"  as  therein  provided.  We  thin( 
that  jurisdiction  was  not  lost  because  a  part  of  the  woit 
may  have  been,  as  contended  by  appeUe;(^s,  more  than  repair- 
ing by  patching.  Clearly,  the  390  feet  before  referred  to 
was  repairing  by  patching,  even  under  appellees'  contention, 
and  for  that  reason  the  injunction  should  not  have  been 
granted ;  but,  as  to  the  rest  of  the  work,  it  was  of  the  same 
general  character — that  is,  it  wa^i  not  like  putting  in  a 
sewer  under  a  paving  reaolutipn,  as  contended  by  appellees. 
The  appellees  could  have  i:aised  the  same  questions  as  now 
presented  by  objections  before  the  city  council,  or  on  appeal 
to  the  district  court.  The  provisions  in  reference  thereto 
are  very  broad.  The  question  could  have  been  raised  as  to 
whether  any  assessment  should  be  made  against  any  of  the 
several  properties  or  the  amount  thereof.  It  should  be  said 
here  that  ao  assessment  had  been  levied  in  this  case.   A 
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gchednle  had  been  prepared,  but  the  injunction  was  served 
before  any  farther  steps  were  taken.  It  cimnot  be  said  how 
mnch  the  city  council  would  have  assessed  against  the 
abutting  property,  or  whether  any  assessment  would'  have 
been  made,  had  proper  objection  been  made. 

As  said,  we  are  of  opinion  that  the  mere  fact  that  more 
work  or  better  work  was  done  than  called  for  by  the  con- 
tract did  not  divest  the  council  of  jurisdiction,  it  having 
ouce  attached  by  the  passage  of  the  resolutions.  Suppose 
the  work  or  material  wa^  of  ao  inferior  quality,  and  in  that 
respect  the  resolutions  and  contract  had  not  been  complied 
with;  this  would  be  a  matter  for  the  determination  of  the 
council,  or  on  appeal^  and  would  not  divest  the  council  of 
jurisdiction.  As  before  pointed  out,  there  may  appear  to  be 
some  conflict  in  the  authorities,  but  this  is,  to  some  extent, 
because  of  the  changes  in  the  statutes;  and  it  may  be  that 
Bome  of  the  earlier  cases  have  been,  to  some  extent,  modi- 
fled  by  later  cases.  It  is  contended  by  appellees  that  Sec- 
tion 810,  Supplemental  Supplement,  1915,  providing  for  the 
resolution  of  necessity,  is  the  basis  of  the  jurisdiction  of 
the  city  council  in  providing  for  the  assessment  of  improve- 
ments to  abutting  and  adjacent  property  owners,  and  that 
the  purpose  of  the  resolution  is  to  advise  the  owners  of  prop- 
erty of  the  proposed  improvement,  so  that  those  whose  prop- 
erty will  be  liable  to  assessment  therefor  may  appear  be- 
fore the  city  council  and  make  objection  thereto,  if  they  so 
desire.  These  steps  were  taken,  and  the  proceedings  did 
confer  upon  the  city  council  jurisdiction  to  make  repairs 
by  patching. 

In  Durst  v.  City  of  Des  Moines,  164  Iowa  82,  we  said : 
''Jurisdiction  to  make  special  assessments  for  the  cost 
of  an  improvement  so  authorized  and  constructed  is  ob- 
tained by  publication  of  notice  of  the  time  when  and  place 
where  objections  thereto  may  be  presented  and  considered. 
Code,  Sec.  823.    These  notices  being  given  in  the  statutory 
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I 
manner^  all  property  owners  are  presumed  to  have  cogni- 

zance  of  the  details  involved  in  the  preparation  for  and 

execution  of  the  work  of  improvement,  and,  if  there  be  any 

ground  of  complaint  on  account  of  errors  or  irregularities 

in  the  special  assessments,  or  on  account  of  any  of  the  prior 

notices  or  proceedings  leading  up  to  such  assessments,  the 

party  aggrieved  must  appear  before  the  city  council  and 

make  the  objection  on  which  he  relies,  and,  failing  so  to  do, 

his  objections  are  deemed  to  have  been  waived.    Code,  Sees. 

823  and  824.     The  only  exception  to  this  rule  which  the 

statute  recognizes  is  where  fraud  is  shown." 

It  is  appellants'  contention  that,  because  the  contrac- 
tor and  engineer,  in  doing  the  work,  did  more  as  to  a  part 
of  it  than  provided  in  the  resolutions  and  contract,  this 
was  a  mere  irregularity,  that  must  be  taken  advantage  of, 
if  at  all,  upon  objections  to  the  council  or  appeal  to  the  dis- 
trict court.  As  to  the  alleged  variance  between  the  work 
and  the  contract,  we  said  in  Cheny  v.  City  of  Fart  Dodge^ 
157  Iowa  250,  255 : 

"Under  these  statutory  provisions  we  have  recently 
held  that  the  question  whether  the  variance  between  the 
improvement,  as  constructed,  and  that  provided  for  in  the 
preliminary  proceedings  is  sufficient  to  invalidate  the  as- 
sessment is  an  appropriate  matter  of  inquiry,  for  the  city 
council,  and  that  the  mere  fact  of  such  variance,  without 
regard  to  its  materiality  and  extent,  does  not  deprive  the 
council  of  jurisdiction  to  make  the  assessment,  the  remedy 
of  the  property  owners  being  by  objection  before  the  council 
and  by  appeal  from  its  action.  Shaver  v.  Turner  Improve- 
ment Co,,  155  Iowa  492.  In  that  case  the  decisions  of  this 
court  particularly  relied  upon  for  appellee  are  reviewed,  and 
the  case  of  Huhhell  v.  Betmett,  130  Iowa  66,  so  far  as  it 
was  therein  held  that  any  departure  from  the  plans  and 
specifications  under  which  the  contract  was  made  deprived 
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the  council  of  jurisdiction  to  levy  the  assessment,  was  over- 
ruled." 

In  Huhlell  v.  City  of  Des  Moines,  168  Iowa  418,  424,  an 
injunction  case  to  enjoin  the  collection  of  special  assess- 
ments, we  said: 

"The  entire  matter  relates,  not  to  the  power  of  the  city 
council  in  making  the  improvement,  but  to  the  exercise  of 
that  power — the  manner  of  accomplishing  that  which  the 
legislature  had  authorized  that  body  to  do — and  therefore 
was  not  jurisdictional.  This  was  pointed  out  in  Shaver  v. 
Turner  Improvement  Co.,  155  Iowa  492,  and  plainly  is 
ODe  of  those  matters  to  which  objection  must  be  interposed, 
if  at  all,  before  the  city  council,  and  if  not  there  made  is 
to  be  deemed  waived.  As  observed  in  Chervy  v.  City,  of  Fort 
Dodge,  157  Iowa  250,  the  purpose  of  the  statutory  provi- 
sions is  *to  relegate  the  property  owner  to  his  remedy  by 
objection  and  appeal  in  all  cases  where  the  city  council  has 
not  exceeded  its  jurisdiction ;  and  the  holding  of  the  Shaver 
case  just  cited  is,  in  effect,  that  in  the  case  of  a  mere  de- 
parture from  the  plans  and  specifications,  not  substantially 
changing  the  nature  of  the  improvement,  the  council  does 
not  lose  jurisdiction  to  make  assessment  for  the  improve- 
ment as  constructed,  but  may,  on  objections,  grant  the 
property  owner  such  relief  as  he  should  have,  and  that  on 
appeal  the  district  court  may  review  the  action  of  the  coun- 
cil and  grant  the  relief  which  should  have  been  granted  by 
it'  Such  remedy  is  exclusive  and  the  objection  was  not 
available  to  plaintiffs  in  this  suit." 

In  Clifton  Land  Co.  v.  City  of  Des  Moines,  144  Iowa 
625,  at  629,  we  said: 

"Save  only  in  cases  where  the  order  or  proceedings 
sought  to  be  enjoined  is  absolutely  void — not  voidable 
merely — it  is  well  settled  that  a  special  remedy  created  by 
statute  is  exclpsive  as  to  all  the  controversies  coming  with- 
in its  scope,  and  if  a  party  to  whom  such  remedy  is  given 

Vol.  179  la.— 57 
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fails  to  take  advantage  of  it,  he  cannot  resort  to  equity 
for  relief.  (Citing  cases.)  The  remedy  hy  appeal  was 
broad  and  ample,  the  district  court  being  given  by  the  stat- 
ute  above  cited  full  power  to  hear  and  ti'y  every  objection 
properly  raised,  and  to  set  aside,  vacate,  or  modify  the  as- 
sessment complained  of,  and  generally  to  make  such  order  a^ 
the  city  council  ought  to  have  made  in  the  premises,  or 
remand  the  proceedings  with  proper  orders  and  directions 
for  further  proceedings  in  harmony  with  the  findings  of  the 
court." 

In  the  same  case,  referring  to  the  Zalesky  case  and  per- 
haps some  other  cases  cited  by  the  appellees,  we  said : 

"But,  without  in  any  manner  now  questioning  the  cor- 
rectness of  the  result  reached  in  those  cases,  we  are  con- 
strained to  say  that,  in  so  far  as  the  discussions  therein 
tend  to  sustain  the  proposition  that,  where  the  jurisdiction 
of  the  city  has  once  attached,  a  defect  or  omission  subse- 
quently occurring  in  the  proceedings,  and  for  which  the 
statutory  appeal  furnishes  ample  remedy,  may  be  made  the 
grounds  of  proceedings  in  equity  for  an  injunction  against 
the  assessment,  they  cannot  be  approved." 

3.  It  is  claimed  by  appellees  that  there  was  fraud  and 
collusion  between  the  contractor  and  some  of  the  officers 
of  the  city  as  to  that  part  of  the  pavement  which  appellees 
claim  was  reconstruction.  But  the  recoM  does  not  show 
that  anything  done  would,  justify  the  inference  of  fraud. 
But  if  it  was,  it  is  not  a  case  where  plaintiffs  did  not  dis- 
cover the  alleged  variance  between  the  work  and  the  con- 
tract until  it  wad  too  late  to  show  cause  against  the  assess- 
ment. This  action  was  brought  before  any  assessment  was 
made,  and  the  facts  were  then  known  to  plaintiffs,  and  in 
time  to  have  filed  objections  before  the  council  and  raised 
the  questions  they  now  seek  to  present  in  this  action.  As 
bearing  upon  this,  see  CUfion  Lamd  Co.  v,.  City  of  .Des 
Moinea,  supra* 
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Some  other  matters  are  argued,  but  those  discussed 
are  controlling  and  decisive  of  the  case. 

For  the  reasons  given,  the  judgment  and  decree  of  the 
district  court  is  reversed,  and  the  case  is  remanded,  with 
directions  to  the  district  court  to  dismiss  the  petition. — 
Reversed  and  Remanded. 

Gaynor^  C.  J.,  Ladd  and  Evans^  JJ.,  concur. 


ArsTiN  Elvin,  Executor,  et  al.,  Appellees,  v.  Mattib  Powell 

et  al.,  Appellants, 

EVID£KCE:     Documentary  Evidence^Foreign  Statutes — Sufficiency 

1  of  Autbentication.  Printed  copies  of  the  statutes  of  a  foreign 
state,  purporting  or  proved  to  have  been  adopted  by  the  legis- 
lature of  said  state  and  printed  under  its  authority,  are  ad- 
missible in  the  courts  of  this  state  as  presumptively  correct.    . 

WITNESSES:     Competency— Statutes  of  Foreign  State.     One  who 

2  has  practiced  law  in  a  named  state  and  is  familiar  with  the 
statute  law  thereof,  is  competent  to  testify  that  a  volume  in 
question  constitutes  the  last  existing  code  of  said  state.  (See 
Sec.  4651,  Code,  1897.) 

TRIAL:      Beceptlon   of   Evldence^Witlidrawal — ^Effect   on   Fonner 

3  Bnling.  Principle  recognized  that  a  ruling  correctly  authorizing 
the  reception  of  certain  evidence  is  not  rendered  erroneous  by 
a  subsequent  withdrawal  of  such  evidence. 

STATXTTES:    Construction — Soope  of  Term  '* Instrument."    The  re- 

4  turn  of  service  of  an  original  notice  and  the  due  verification 
thereof  by  affidavit,  is  tl^e  "proof  of  an  instrument"  within  the 
meaning  of  the  Code  of  Montana,  Sanders'  Edition,  Section 
1621,  providing  that  officers  authorized  to  take  the  "proof  of 
instruments"  are  authorized  to  administer  oaths. 

Appeal  from   Greene  Distnct   Court, — M.   E.   Hutchison, 

Judge. 

Thursday,  ApRHi  5,  1917. 

This  is  an  action  to  construe  a  will  and  to  quiet  title 
in  the  plaintiffs  to  certain  real  estate.  The  plaintiffs  are 
sous  of  the  testatrix,  and  the  defendants  are  her  other  chil- 
dren and  children  of  a  deceased  son*    The  children  of  the 
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deceased  son  are  Leo  Austin  Elvin,  Winifred  Elvin  and 
Cecil  Elvin.  These  ai-e  minors,  aged,  respectively,  12,  10 
and  9  years.  They  are  also  nonresidents.  Their  attorney 
entered  a  special  appearance  attacking  the  jurisdiction  of 
the  court  over  them.  This  plea  being  overruled,  they  an- 
swered and  defended  on  the  merits,  being  represented  by 
their  mother,  as  natural  guardian,  and  by  their  attorney, 
who  was  appointed  guardian  ad  litem  for  them.  There 
was  a  decree  for  the  plaintiflFs  on  the  merits.  The  minor 
defendants  have  appealed. — Affirmed. 

George  Whitey  J.  F.  Gallup  and  L.  H,  Salinger,  for  ap- 
pellants. 

Wilson  d  Albert,  Church  d  McOully  and  Howard  i 
layers,  for  appellees. 

Evans,  J. — The  appeal  presents  nothing 
1.  EviDBxcK :  doc-    for  our  Consideration  pertaining  to  the  final 

umentary  evt-  *^  " 

BtTtu^te/^*^^*^     merits  of  the  case  as  found  by  the  decree  of 
SSrtentfcat^Jn.     *^^  *^^**  court.    The  order  of  the  trial  court 

in  overruling  the  special  plea  of  the  minor 
defendants  attacking  the  jurisdiction  of  the  court  over  them 
is  the  one  alleged  error  which  is  complained  of  on  this  ap- 
peal. Disregarding  for  the  moment  the  alleged  irregularity 
in  the  proof  of  service  of  notice,  a  service  of  original  notice 
was  made  personally  upon  the  minors  and  upon  their  mother 
in  Montana,  the  state  of  their  residence.  The  original 
notice  itself  was  in  due  form,  and  likewise  the  purported 
verified  return  thereof  endorsed  thereon.  The  real  ground 
of  attack  upon  the  jurisdiction,  which  developed  at  the 
hearing  of  the  special  plea,  was  that  the  oflBcer  before  whom 
the  sheriff  made  oath  as  to  his  return  of  service  was  not 
authorized  to  take  an  oath.  This  officer  styled  himself  as 
county  clerk  and  recorder  of  Dawson  County,  Montana, 
and  attached  to  the  jurat  his  official  seal  as  of  such  county 
and  state.    Resting  the  argument  for  appellants  first  upon 
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a  presumption  th^t  the  laws  of  Montana  are  like  our  own, 
it  is  contended  that  we  have  no  county  clerk  and  that  our 
county  recorder  has  no  power  to  administer  an  oath. 

The  plaintiffs,  however,  introduced  in  evidence  an  al- 
leged Code  of  the  state  of  Montana,  and  the  argument  has 
been  largely  concentrated  upon  such  Code  and  its  pro- 
visions. The  contentions  for  the  appellants  are:  (1)  That 
such  alleged  Code  was  not  sufficiently  proven  as  an  official 
or  recognized  publication;  (2)  that,  if  it  be  deemed  to  be 
sufficiently  proven,  it  fails  to  show  that  the  county  clerk 
and  recorder  had  any  authority  to  administer  such  an  oath 
as  is  involved  herein. 

Our  conclusion  on  these  two  questions  becomes  decisive 

of  the  case,  regardless  of  other  questions  which  have  been 

argued  and  which  might  otherwise  be  important. 

^  ^  1.    The  alleged  Code  purported:     (1) 

'  competency":       To  be  the  Code  of  Montana,  fianders^  Edi- 

flfamtes  of  ' 

foreign  state.  tion;  (2)  to  have  been  issued  in  1895;  (3)  to 
be  certified  by  D.  S.  Wade,  Commissioner,  as  having  been 
bodily  adopted  by  the  legislature  of  Montana  in  January, 
1895,  and  as  containing  all  the  laws  of  Montana. 

The  plaintiffs  further  "introduced  in  evidence  the  testi- 
mony of  A.  D.  Howard,  a  practicing  attorney  of  the  bar  of 
this  state,  who  testified  that  he  was  practicing  law  in  the 
state  of  Montana  in  the  year  1895,  and  for  many  years 
thereafter;  that  he  was  now  familiar  with  the  laws  of  Mon- 
tana; that  the  Code  in  question  was  the  last  Code  extant 
in  the  state  of  Montana;  that  D.  S.  Wade  was  a  Code  com- 
missioner appointed  by  the  legislature  of  Montana  who 
formulated  and  presented  the  Code  in  question  to  the  legis- 
lature for  adoption.  It  is  urged,  however,  that  Howard 
left  Montana  in  1903,  and  that,  therefore,  he  should  be 
deemed  familiar  with  the  law  of  Montana  only  up  to  such 
date.  As  a  witness,  he  testified  in  the  present  tense,  to  his 
present  familiarity  therewitlu     We  think  his  showing  of 
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quaHflcation  was  prima  fade  suflBcient.  .His  testimony  in 
support  of  this  Code  could  have  been  made  more  satisfac- 
tory. Its  omissions  cast  a  little  cloud  upon  the  diligence 
of  counsel.  It  would  doubtless  have  been  easier  to  put  the 
question  beyond  the  point  of  argument  by  a  little  further 
testimony  than  it  has  been  since  to  support  the  argument 
for  its  suflSciency.  We  reach  the  conclusion  that  the  show- 
ing  was  fairly  suflBcient  to  meet  the  requirements  of  Code 
Section  4651. 

There  is  a  further  reason  why  we  are 
8.  tbial:  recep-      impelled  to  this  conclusion.     In  the  cross- 

tlon  of  evl-  ^ 

drawai  -^etttct     examination  of  Howard,  counsel  for  the  ap- 
ruling!™"  pellants  formally  introduced  the  same  book 

in  evidence.  The  book  was,  therefore,  in 
evidence  by  the  oflfer  of  both  parties.  It  is  claimed,  how- 
ever, that  the  appellants  withdrew  the  evidence  later.  It 
was  withdrawn,  however,  only  after  the  trial  court  had 
ruled  against  the  special  plea  of  the  appellants  attacking 
the  jurisdiction.  If  the  ruling  of  the  court  was  right  when 
it  was  made,  it  could  not  thereafter  be  rendered  erroneons 
by  a  subsequent  withdrawal  of  evidence  by  the  defeated 
party. 

2.    Treating  -the-  Montana  Code,  there- 

4.  Statutes  :  con- 

Btruction:  fore,  as  in  evidence,  does  it  show  that  the 

scope  of  term  '  ' 

••instrument."  county  clerk  and  recorder  had  a  right  to  ad- 
minister the  oath  to  the  sheriflf?  Appellees  place  reliance 
upon  three  certain  sections  thereof  as  follows: 

"Section  1601.  The  proof  or  acknowledgment  of  an 
instrument  may  be  made  in  this  state  within  the  city,  coun- 
ty or  district  for  which  the  officer  was  elected  or  appointed, 
before  either:  (1)  A  clerk  of  a  court  of  record;  or,  (2)  a 
county  clerk;  or,  (3)  a  notary  public;  or,  (4)  a  justice  of  the 
peace." 

"Section  1613.  Officers  taking  and  certifying  acknowl- 
edgments or  proof  of  instruments  for  record,  must  authen- 
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ticate  their  certificates  by  affixing  their  signatures  followed 
by  the  names  of  their  offices,  also  their  seals  of  office  if  by 
the  laws  of  the  state  or  country  where  the  acknowledg- 
ment or  proof  is  taken,  or  by  authority  of  which  they  are 
acting,  they  are  required  to  have  official  seals." 

"Section  1621.  Officers  authorized  to  take  the  proof  of 
instruments  are  authorized  in  such  proceedings: 

"1.  To  administer  oaths  or  affirmations,  as  prescribed 
in  the  Code  of  Civil  Procedure." 

It  will  be  noted  from  the  foregoing  that  the  county 
clerk  had  undoubted  authority  to  take  the  "proof  of  an 
instrument."  Under  Section  1G21,  an  officer  authorized  to 
take  the  proof  of  instruments  is  also  authorized  to  admin- 
ister oaths  "in  such  proceedings."  The  thought  seems  to 
be  that,  if  the  proof  of  an  instrument  requires  a  verifica- 
tion bv  oath,  such  officer  is  entitled  to  administer  the  oath. 
In  this  case,  the  sheritT  appeared  before  this  county  clerk 
to  make  verified  proof  and  return  of  service  of  the  original 
notice.  The  formal  return  and  the  verification  thereof 
were  essential  to  the  proof.  Was  this  return,  and  the  veri- 
fication thereof,  the  "proof  of  an  instrument"  within  the 
meaning  of  the  above  statute?  The  term  "instruments"  is 
very  broad  in  its  scope.  It  is  evidently  used  in  the  statute 
in  a  very  general  sense.  That  it  was  not  intended  to  be  con- 
fined to  instruments  which  are  usually  acknowledged,  is 
rendered  evident  by  the  fact  that  the  distinction  between 
proof  of  instruments  and  acknowledgment  of  instruments  js 
therein  recognized.  We  see  no  fair  reason  for  saying  that 
the  verification  of  this  return  by  the  sheriff  was  not  a  part 
of  the  proof  of  an  instrument,  within  the  meaning  of  the 
foregoing  statute. 

In  view  of  our  foregoing  conclusion,  we  need  not  dwell 
on  the  question  of  burden  of  proof,  nor  on  the  question 
whether  the  attack  upon  this  return  was  an  attack  upon 
the  jurisdiction  of  the  court 
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The  defeudanti^  appeared  generally  and  defended  on 
the  merits.  They  were  represented  by  their  mother  as 
natural  guardian,  and  by  able  counsel,  who  was  made 
guardian  ad  litem.  Whether  the  general  appearance  had 
the  effect  to  waive  the  special,  we  need  not  determine.  The 
authorities  in  other  jurisdictions  are  in  conflict  on  that 
question.  The  general  merits  of  the  case  stand  out  very 
clearly.  The  decree  entered  inflicted  no  wrong  upon  these 
minors,  and  we  are  for  that  reason  the  more  willing  to  reach 
the  conclusion  which  we  do.  The  order  of  the  district  court 
was  right,  and  it  is  accordingly — Affirmed, 

Gaynor^  0.  J.,  Ladd  and  Salingkr^  JJ.,  concur. 


Gborge  E.  Finn^  Appellee,  v.  Frank  D.  Stoddard^  Appellant. 

DAMAGES:  Evidence — "NUUgAtXon — ^ABsault  and  Battery.  Matters 
in  mitigation  of  the  damages  attending  an  assault  are  wholly 
inadmissible  as  a  matter  of  law,  when  the  circumstances  of 
the  assault  show  beyond  question  that  the  assailant  had  ample 
time  for  the  cooling  of  his  blood,  and  committed  the  assault 
from  anger  and  a  desire  for  revenge.    Sec.  3593,  Code,  1897. 

Appeal  from  Linn  Diatrict  Court. — Milo  P.  Smitii^  Judge. 

Thursday^  April  5,  1917. 

Thr  action  is  for  damages^  actual  and  exeniplai-y,  for 
assault  and  ^>attery.  There  wa«  a  trial  to  a  jury,  and  a  ver- 
dict and  judgment  for  plaintiff  in  the  sum  of  Jl,500.  De- 
fendant appeals. — Affirmed, 

C,  W.  Kepler  and  Voria  d  Haas,  for  appellant. 
G.  J,  Cash  and  Barnes,  Chamberlain  &  Randall,  for 
appellee. 

Damages  :  evi-  Preston,  J.— There  is  really  only  one 

«J}f?  aSauft*^"     question  in  the  case.    Several  errors  are  as- 
and  battery.        signed,  but  these  relate  to  the  one  question, 
and  that  is  in  regard  to  the  alleged  provocation  to  defend- 
ant, and  whether  the  evidence  offered  in  reference  thereto 
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should  have  been  admitted  and  received  on  the  question 
of  mitigation  of  damages. 

The  assault  upon  plaintiff  occurred  about  noon.  De- 
•fendant  pleaded  in  mitigation  of  damages  that,  about  11  or 
12  o'clock  the  night  before,  the  plaintiff,  without  cause  op 
excuse,  at  a  church  in  the  neighborhood,  and  in  the  pres- 
ence and  hearing  of  a  large  number  of  people  there  assem- 
bled, including  defendant's  young  children,  verbally  abused 
and  insulted  defendant's  wife,  and  accused  her  of  being 
"down  and  out"  in  the  neighborhood  where  they  lived, 
meaning  and  intending  to  be  understood  as  being  without 
standing  or  character  and  without  friends  or  associates, 
and  that  plaintiff  did  at  the  time  shake  his  clenched  fist  at 
her,  causing  her  great  humiliation  and  shame;  that  defend- 
ant first  learned  of  such  conduct  near  midnight,  and,  while 
smarting  under  the  treatment  toward  his  wife,  and  while 
laboring  under  mental  strain  caused  thereby,  and  while  his 
passions  were  greatly  aroused,  and  while  under  excitement, 
the  next  day  met  plaintiff  and  chastised  him,  but  with  no 
intent  to  inflict  any  serious  or  permanent  injury.  He  says 
that,  by  reason  of  the  premises,  if  plaintiff  received  any 
injuries  at  the  hands  of  defendant,  plaintiff  was  responsible 
therefor;  and  that,  if  plaintiff  received  any  serious  injury, 
the  same  was  accidental  and  not  the  result  of  anv  chastise- 
ment  by  defendant.  These  facts  are  pleaded  in  mitigation 
of  any  damages  claimed  to  have  been  sustained.  The  de- 
fendant offered,  in  different  ways,  to  show  by  the  defendant 
and  his  wife  the  details  of  *the  alleged  conversation  between 
plaintiff  and  defendant's  wife  the  night  before,  and  that 
she  informed  him  of  that  fact,  and  its  effect  upon  defendant. 
The  plaintiff's  objections  to  such  testimony  were  upon  the 
grounds,  as  we  understand  it,  that  such  matters  so  offered 
to  be  shown  were  too  remote,  and  that  there  was  sufficient 
cooling  time.  Appellant's  contention  is  that  the  transac- 
tion in  regard  to  the  fight  and  the  alleged  conversation  the 
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night  before  were  so  connected  as  that  the  defendant  was 
still  laboring  under  the  excitement  thereof.  They  contend 
that  the  question  of  provocation  and  its  effect  upon  the  mind 
of  defendant  at  the  time  of  the  assault  were  matters  of 
fact  to  be  determined  by  the  jury  under  proper  instructions, 
and  that  whether  malice  existed  was  a  question  for  the  jury. 
They  cite  on  this  proposition  Ireland  v,  Elliott^  5  Iowa 
478;  Shoemaker  v,  Jackson,  128  Iowa  488;  State  v.  Thomas, 
169  Iowa  591;  also  Mah^r  v.  People,  10  Mich.  212,  a  homi- 
cide case;  and  Lenfcst  t\  Rohhlns,  (Me.)  63  Atl.  729,  where 
it  was  held  that,  in  an  action  for  trespass  to  the  person,  the 
provocation,  conduct  and  acts  of  the  party  which  give  char- 
acter and  color  to  the  transaction  and  are  clearly  and  really 
a  part  of  it  may  be  shown,  though  not  transpiring  at  the 
precise  moment  of  the  assault.  Other  cases  are  cited  by 
appellant  to  substantially  the  same  effect.  It  may  be  re- 
marked in  passing  that  we  do  not  find  that  defendant  testi- 
fied that  he  had  no  malice  against  plaintiff  at  the  time  of 
the  assault,  or  that  he  was  asked  that  question. 

On  the  other  hand,  it  is  contended  by  appellee  that 
the  undisputed  evidence  clearly  shows  that  the  assault  was 
the  result  of  anger  and  revenge,  and  that  it  was  premedi- 
tated. Of  course,  there  is  a  time  in  some  transactions  of 
this  kind  when  the  court  may  say,  as  a  matter  of  law,  that 
the  proferred  evidence  is  too  remote,  and  we  think  such  is 
the  fact  in  this  case.  It  may  be  true,  as  contended  by  ap- 
pellant, that,  though  the  rule  is, that  the  provocation,  to  be 
admissible  in  mitigation  of  damages,  must  be  so  immediate 
as  to  induce  the  presumption  that  the  violence  was  com- 
mitted under  the  immediate  influence  of  the  passions  thus 
wrongfully  excited,  yet  immediateness,  as  here  meant,  is 
tested  by  closeness,  not  of  time,  but  of  causal  relation.  On 
this  point  they  cite  the  two  Iowa  cases  of  Shoemaker  r. 
Jackson,  supra,  and  Htate  v.  Thomas,  supra,  and  cases  from 
other  jurisdictions. 
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It  is  proper  to  take  into  consideration  in  each  case  all 
the  facts  and  circumstances,  in  determining  the  question 
as  to  whether  such  evidence  is  or  is  not  too  remote.  We 
shall  refer  to  some  of  the  circumstances  in  this  caBe,  but 
not  the  details.  It  is  shown  that  the  defendant  was  in- 
dieted  for  and  pleaded  guilty  to  the  charge  of  assault  with 
intent  to  inflict  great  bodily  injury.  Defendant's  farm  ad- 
joined plaintiff's.  The  assault  took  place  in  the  town  of 
Jackson.  A  witness  testifies  that,  in  the  forenoon  of  the 
day  of  the  assault,  he  was  helping  plaintiff  load  hogs  at 
plaintiff's  farm,  and  saw  defendant  at  his  home  while  plain- 
titf  was  loading  hogs;  that  defendant  was  looking  down 
where  plaintiff  Was  loading.  Soon  after  this,  defendant 
started  to  the  town  of  Jackson,  betw^een  9  and  10  o'clock. 
On  the  road  he  met  witness  Wink,  and  said  to  Wink  that 
he  (defendant)  was  going  to  Jackson  and  meet  Finn.  He 
asked  Wink  to  go  down  and  see  a  little  fun.  Defendant  was 
about  the  store  in  Jackson  for  about  half  an  hour  before 
plaintiff  came  up;  defendant  bought  some  groceries,  and 
said  to  the  storekeeper  that  he  would  pay  for  them  if  he 
was  able  to  when  he  got  ready  to  go  home.  Thereafter,  he 
went  over  to  the  scales  where  plaintiff  was  weighing  his 
hogs.  Defendant  himself  testifies,  on  cross-examination, 
that  he  saw  plaintiff  drive  up,  and  that,  when  he  went  over 
to  plaintiff,  he  told  plaintiff  that  he  (plaintiff)  had  insulted 
defendant's  wife,  and  to  pull  off  his  coat.  Defendant  there- 
after pulled  off  his  own  overcoat.  It  was  cold  weather. 
Defendant  says  further: 

''When  I  told  him  to  take  off  his  coat,  I  meant  for  him 
to  do  it  so  that  we  could  have  it  out  there — have  this  trouble 
settled.  I  intended  to  tell  him  how  he  used  my  wife  and 
make  him  take  it  back;  I  intended  to  give  him  a  beating." 

There  is  evidence  that  defendant  came  up  to  plaintiff 
from  behind,  or  perhaps  a  little  to  the  side.  As  to  the  as- 
sault,  plaintiff  testifies: 
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^^  I  leaned  forward  to  get  the  weight  of  the  hogs,  and  I 
heard  a  rush  and  the  words,  'You  son-of-a-bitch,  I  am  going 
to  get  you;  I  am  going  to  lick  you.'  As  I  turned,  I  caught 
a  heavy  blow  on  the  left  temple  from  Stoddard.  I  backed 
up  15  feet  and  struck  the  wagon  tongue,  which  nearly  threw 
me  to  the  ground.  As  I  recovered,  he  clinched  and  threw 
me.  As  I  went  down  with  my  weight,  I  felt  my  leg  break. 
I  gave  a  kick  and  rolled  or  turned  him.  He  beat  at  my 
face,  and  as  I  turned  him,  he  went  under.  He  caught  ra? 
thumb  with  his  teeth.  My  broken  leg  began  to  pain  me.  He 
got  his  finger  or  thumb  in  my  right  eye.  He  tried  for  my 
eye  several  times  and  scratched  and  tore  my  eyes.  While 
I  was  down,  he  struck  me  several  hard  blows,  mostly  on 
the  side  of  the  head,  rendering  me  nearly  unconscious;  he 
held  my  head  and  my  head  was  on  the  frozen  ground  while 
he  was  beating  it." 

Other  witnesses  gave  similar  testimony.  The  testi? 
mony  of  defendant  as  to  the  assault  qualifies  to  some  ex- 
tent the  testimony  of  plaintiflf's  witnesses.  Two  or  three 
witnesses  testified  that,  after  the  fight  and  after  defendant 
had  gone  back  to  the  store  platform,  they  saw  him  dancing 
on  the  platform,  and  that  he  folded  his  arms  and  said  he 
"could  lick  another  just  like  him;"  that  after  he. danced,  he 
picked  up  his  coat  and  went  away.  There  is  testimony  that 
after  the  fight,  defendant  said  he  had  whipped  him  and  was 
satisfied.  Some  of  the  witnesses  testify  that,  after  the  fight, 
defendant  was  excited.  Defendant  claims  that  plaintiff 
struck  at  defendant  first,  but  several  witnesses  deny  this. 
8ome  of  the  circumstances  before  stated  are  not  denied  by 
the  defendant.  He  does  not  deny  the  testimony  of  the  wit- 
ness Wink  as  to  what  was  said  on  defendant's  way  to  town, 
and  perhaps  some  others.  Defendant  claims  that  plain- 
tiff was  trying  to  get  what  he  calls  a  jaw  hold  on  defendant 
at  the  time  defendant  had  plaintiff's  thumb  in  his  month, 
but  this  is  denied  by  plaintiff.    Defendant  testifies  that  he 
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did  not  close  his  teeth  on  plaintiff's  thumb  until  plaintiff 
had  his  thumb  in  defendant's  mouth  the  second  time.  But 
plaintiff  claims  in  rebuttal  that  he  was  only  trying  to  keep 
defenilant  from  biting  his  thumb  off.  The  testimony  shows 
that  defendant's  mouth  was  torn  some.  The  trial  court  per- 
mitted several  witnesses  to  testify  that,  during  the  flght^ 
or  at  about  the  time  of  it,  either  before  or  after,  defendant 
stated  to  plaintiff  that  plaintiff  had  insulted  defendant's 
wife,  and  that  plaintiff  denied  it. 

The  testimony  shows  that  plaintiff  was  seriously  in- 
jured. The  flesh  on  his  thumb  was  torn  and  the  nail  torn 
through  and  bruised  on  the  end  of  it;  he  was  scratched 
about  the  eyes;  the  covering  of  the  eyeball  was  red  and 
seemed  to  be  injured ;  there  were  scratches  on  the  face  where 
the  skin  was  torn  off  the  outer  surface;  his  leg  was  broken 
in  two  places — one  about  three  inches  above  the  other;  one 
of  the  doctors  testified  that  it  looked  like  a  Pott's  fracture; 
another  witness  testifies  that  the  ankle  was  dislocated  and 
the  ligaments  torn.  The  evidence  tends  to  show  that  plain- 
tiff's injuries  are  permanent.  Others  say  that  it  will  be 
some  years,  at  least.  He  was  laid  up  for  several  weeks. 
The  doctors  say  that  the  fractured,  limb  was  made  more 
serious  because  of  the  beating. 

I  From  the  circumstances  enumerated  and  others  in  the 
record,  it  is  quite  clear  to  our  minds,  and  we  think  the  jury 
could  not  have  found  otherwise,  that  the  assault  was  pre- 
meditated and  the  result  of  anger  and  revenge.  Under  the 
circumstances  here  shown,  we  think  the  details  of  the  con- 
versation between  defendant  and  his  wife,  some  twelve 
hours  before  the  assault,  were  not  so  connected  with  the 

^  assault  as  to  be  substantially  a  part  of  it,  and  that  it  was 
too  remote. 

I  In  the  case  of  State  v.  Thomas,  supra,  it  was  said  the 
reasonableness  or  adequacy  of  the  provocation  must  depend 
on  the  facts  of  the  particular  case,  and  that  the  circum- 
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stances  of  each  case  necessarily  must  determine  the  admis- 
sibility of  the  evidence,  as  well  as  its  bearing  on  the  diffe^ 
ent  issues  presented.  In  the  same  case,  it  was  said,  in 
substance,  that  ordinarily  such  evidence  should  be  sub- 
mitted to  the  jury  under  proper  instructions,  but  that  the 
question  is  one  of  reasonable  time  aBd  dependent  on  all 
of  the  facts  of  the  case ;  that  the  time  may  be  so  long  as  to 
exclude  all  doubt  on  the  subject  and  exact  exclusion  of  the 
evidence,  in  so  far  as  offered  in  extenuation. 

In  the  instant  case,  as  before  stated,  defendant  admits 
he  went  over  to  where  plaintiff  was,  and  that  he  intended 
to  give  him  a  beating.  In  the  Shoemaker  case,  supra,  the 
defendant  admitted  that  he  Ipd  deliberately  decided  to 
wbip  plaintiff,  and  the  court  said : 

^Trovocation,  to  be  admissible  in  mitigation  of  dam- 
ageSy  must  be  so  recent  and  immediate  as  to  induce  a  pre- 
sumption that  the  violence  was  committed  under  the  imme- 
diate influence  of  the  passion  thus  wrongfully  excited.  If 
the  assault  had  been  made  after  time  for  reflection,  and 
under  circumstances  leading  to  the  presumption  that  it  was 
for  revenge,  he  stands  in  the  position  of  an  original  tres- 
passer, and  conduct  of  the  other  party  will  not  serve  as  an 
extenuation.  The  test  is  whether  'the  blood  has  had  time 
to  cool;'  Ireland  v.  Elliott,  5  Iowa  4:78;  Thrall  v.  Knapp, 
17  Iowa  468 ;  Oronan  v.  Kukktwk,  59  Iowa  18.  In  the  last 
two  cases,  it  seems  to  have  been  thought  that  a  provocation 
happening  the  day  previous  to  the  assault  ought  not  to  be 
shown,  for  that  sufficient  time  had  intervened  to  allow  the 
passionfi  to  subside  and  reason  to  regain  control  of  the  mind. 
Conceding  the  correctness  of  the  rule  as  applied  to  the  facts 
of  theee  decisions,  it  is  doubtful  whether  any  arbitrary 
limitation  of  time  should  be  adopted.  The  test  is  not  that 
of  time,  but  of  causal  relation,  and  provocation  happening 
a  longer  time  previous  may  in  exceptional  cases  be  shown. 
*    *    *    In  the  instant  cajie,  however,  what  the  defendant 
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(lid  was  after  deliberation,  and  not  in  the  heat  of  passion. 
He  may  have  been  aggravated  with  the  conduct  of  the 
boy,  but  he  did  not  whip  him  in  the  heat  of  passion." 

Such  is  the  situation,  we  think,  in  the  instant  case.  In 
Thrall  r.  Knapp,  17  Iowa  468,  defendant  sought  to  show 
slanderous  statements  concerning  defendants  daughters  the 
week  before  the  assault,  which  were  communicated  to  de- 
fendant three  hours  before  the  assault,  and  also  the  day 
before,  and  the  evidence  was  excluded.  It  seems  to  be  the 
rule  that,  if  the  provocation  is  so  connected  as  to  be  a  part 
of  the  transaction,  it  is  considered  as  contemporaneous. 
See,  also,  on  this  branch  of  the  case,  Avery  v,  Ray,  1  Mass. 
11,  12. 

lleferring  agaiii  to'  the  case  of  Thrall  v.  Knapp,  a  con- 
troversy arose  as  to  a  political  meeting,  and  the  defendant 
offered  to  prove  in  mitigation  of  damages  that  plaintiff  knew 
the  declarations  in  relation  to  the  numbers  who  attended 
the  meetings  to  be  false,  and  the  court  there  said : 

"The  court  allowed  all  that  the  parties  said  about  it 
at  the  time  of  the  assault  to  be  shown  to  the  jury.  It  was 
proved  to  the  jury  that  the  defendant,  at  the  time  of  the 
assault,  claimed  that  plaintiff's  statements  were  false.  If 
the  court  had  allowed  the  defendant  to  give  evidence  of  the 
number;s  who  attended  the  meeting,  and  the  plaintiff's  knowl- 
edge thereof,  the  plaintiff  would  certainly  be  entitled  to 
produce  counter  evidence  on  the  same  subject,  *and  thus,'  in 
the  language  of  Chief  Justice  Spencer,  in  Lee  t?.  Wolsey, 
supra,  in  which  this  precise  point  arose,  'an  inquiry  wholly 
different  from  the  one  on  record  would  be  gone  into,  divert- 
ing and  distracting  the  attention  of  the  jury.' " 

So  it  was  in  the  instant  case.  As  before  stated,  the 
court  allowed  all  the  circumstances  surrounding  the  assault 
to  l)e  shown,  including  the  fact  that  defendant  claimed  that 
plaintiff  insulted  defendant's  wife,  and  that  plaintiff  denied 
the  same. 
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Without  further  discussion  of  the  authorities,  it  is 
our  conclusion  that  the  ruling  of  the  trial  court  in  exclud- 
ing the  offered  testimonj,  and  in  withdrawing  the  question 
of  mitigation  based  thereon,  was  correct.  It  follows  that 
the  judgment  of  the  district  court  must  be,  and  it  is, — Af- 
firmed, 

Gaynor,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 


B.  8.  HuTCHiNS,  Appellant,  v.  Jambs  R.  Hanna  et  al.,  Ap- 
pellees. 

MUNICIPAL  OOBPORATIONS:  Public  ImproYements— Taking  Part 
of  Private  Property  and  AsBesslng  Benefits  on  Bemainder — Consti- 
tutional Law.  (1)  The  definite  constitutional  provision  that 
the  compensation  payahle  for  private  property  taken  for  public 
purposes  shall  not  6e  reduced  by  benefits  received  by  such  owner 
by  reason  of  the  improvement  resulting  from  such  taking,  and 
(2)  the  equally  definite  and  undoubted  constitutional  power 
to  tax,  generally,  or  by  means  of  special  assessments,  are  distinct 
and  separate  provisions,  govern  distinct  and  separate  proceed- 
ings, are  of  equal  sanctity;  and,  In  so  far  as  they  present  any  ap- 
parent verbal  conflict,  the  former  must  be  construed  as  limited 
by  the  latter. 

It  follows  that  a  statute  which,  under  the  power  of  eminent 
domain,  authorizes  the  taking  of  private  property  for  a  public 
street  on  payment  of  the  resulting  damages,  is  not  violative  of 
the  Constitution  because,  under  the  taxing  power,  in  order 
to  pay  for  such  improvement,  it  authorizes  assessments,  ac- 
cording to  benefits,  against  all  property  specially  benefited, 
including  that  part  of  the  property  of  such  owner  which  re- 
mained after  such  taking,  (See  Const,  Art.  1,  Sec.  18;  Art  7, 
Sec.  7;  Sec.  751,  Code  Supplemental  Supp.,  1916.) 

Appeal  from  Polk  District  Court — W.   S.  Ayers,  Judge. 

Thursday,  April  5,  1917. 

Suit  in  equity  to  restrain  defendants,  and  in  effect  the 
city  of  Des  Moines,  from  taking  further  steps  to  open  a 
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street,  and  from  expending  any  money  therefor.  A  de- 
murrer to  the  petition  was  sustained,  the  petition  dismissed, 
and  plaintiff  appeals. — Affwmed. 

R.  P.  Thompson,  Dale  d  Harvison  and  8.  P.  Prouiy, 
for  appellant. 

E,  W.  Byers,  Ouy  A.  Miller,  Thomas  Waiters,  Jr.,  Eskil 
Carlson  and  Earl  M,  Steer,  for  appellees. 

Salinger^  J. — I.  It  is  very  difficult  to 
Municipal  gather  from  the  record  what  interest  appel- 
p^wic  Improve-  jant  has  in  this  appeal  and  what  he  expects 
property^?nd**  *^  accomplish  for  himself  by  the  appeal. 
StTSMSmaln.  ^^^  ®^^  parties  agree,  and  we  therefore  as- 
ttonaMaw.""      sume,   that  the   following  matters  present 

what  we  are  to  decide: 

The  defendant  city  of  Des  Moines  will,  unless  re- 
strained, open  Fifth  Street,  establish  a  grade  for  same  as 
extended,  and  assess  the  cost  of  such  improvement  against 
adjacent  and  abutting  property  according  to  the  benefit 
derived  by  such  property  from  such  improvement.  Section 
751,  Supplemental  Supplement  to  the  Code,  1915,  authorizes 
such  improvement  and  such  assessment.  The  trial  court  was 
asked  to  restrain  defendant,  and  thereby  to  hold  that  said 
statute  contravenes  Section  18  of  Article  1  of  the  Constitu- 
tion, which  prohibits  taking  benefits  into  account  in  com- 
pensating for  the  taking  of  private  property  for  public  use. 
The  court  declined  so  to  rule.  Hence  this  appeal.  In  sup- 
port of  it,  appellant  says : 

If  said  statute  is  acted  upon,  the  owner  is  given  his 
damages  and  then  is  made  to  suffer  a  reduction  of  the  dam- 
ages because  his  property  is  charged  with  the  benefits  he 
has  received ;  that  construing  said  statute  violates  the  Con- 
stitution by  a  resort  to  indirection,  and  that  whatsoever 
the  Constitution  prohibits,  when  done  outright,  may  not  be 
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accomplished  by  any  method.  Appellees  respond  that  charg- 
ing the  abntting  property  is  not  an  exercise  of  eminent 
domain,  but  of  the  taxing  power;  that,  thongh  thus 
taxed,  the  owner  has  been  once  fully  compensated,  and  that 
so  taxing  his  property  does  not  constitute  a  taking  into 
consideration  the  advantages  derived  from  the  improve- 
ment. We  are  unable  to  reach  a  decision  upon  these  lines 
alone. 

Section  18  of  Article  1  of  the  Constitution  provides,  so 
far  as  is  material  here,  that  advantages  derived  from  an 
improvement  cannot  be  considered  in  ascertaining  what 
compensation  shall  be  made  him  whose  property  is  taken 
for  such  improvement.  Assessing  the  property  for  and  to 
the  extent  of  the  l)enefit  it  has  derived  from  the  improve- 
ment does  take  such  advantages  into  account.  That  they 
are  taken  into  account  by  means  of  using  the  taxing  power 
does  not  change  that  the  compensation  is  diminished  by 
making  the  owner  pay  for  benefits  received.  If,  then,  noth- 
ing is  to  be  i*egarded  except  the  aforesaid  single  constitu- 
tional provision,  the  statute  is  void.  But,  though  the  fac* 
that  it  is  the  taxing  power  that  compels  the  owner  to  pay 
for  benefits  does  not  alter  that  he  is  made  to  pay  for  them, 
it  does  not  follow  that  thus  compelling  him  to  pay  violates 
the  Constitution. 

Though  appellees  err  in  claiming  that  assessing  the 
abutting  property  is  not  a  taking  into  account  of  the  bene- 
fits derived,  and  perhaps  do  not  argue  that  the  legislature 
may  validly  permit  such  assessment,  we  are  not  at  liberty 
to  declare  the  statute  void  if  for  any  reason  it  can  be  up- 
held. As  already  intimated,  the  question  here  must  be  re- 
solved by  determining  whether  constitutional  provisions 
other  than  Section  18  of  Article  1  have  any  effect  upon  that 
provision,  and,  if  so,  what  effect. 

Section  30  of  Article  3  provides  that  the  general  as- 
sembly shall  not  pass  local  or  special  laws  in  the  following, 
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among  other,  cases:  (J)  For  the  assessment  and  collec- 
tion of  taxes  for  state,  county  or  road  purposes;  (2)  for 
laying  out,  opening  and  working  roads  and  highways;  (3) 
for  the  incorporation  of  cities  and  towns;  (4)  for  vacating 
roads,  town  plats,  streets,  alleys  or  public  squares.  The 
section  proceeds  to  say  that,  in  the  cases  above  enumerated, 
among  others,  and  in  all  other  cases  where  a  general  law 
can  be  made  applicable,  all  laws  shall  be  general  and  of 
uniform  operation  throughout  the  state.  Section  7  of  Ar- 
ticle 7  is  that  every  law  which  imposes,  continues  or  re- 
vives a  tax  shall  distinctly  state  the  object  to  which  it  is 
to  be  applied;  and  it  shall  not  be  sufficient  to  refer  to  any 
other  law  to  fix  such  tax  or  object. 

The  said  provisions  of  Article  3  and  Article  7,  reason- 
ably construed,  authorize  the  legislature  to  create  municipal 
corporations  and  give  them  the  power  to  raise  by  taxation 
the  expense  of  doing  whatsoever  the  corporation  is  au- 
thorized to  do.  It  lies  on  the  surface  that  we  must  give 
consideration  to  these  grants  in  the  Constitution,  as  well  as 
to  the  provisions  of  the  article  on  the  exercise  of  the  power 
of  eminent  domain. 

The  provisions  of  Section  18  of  Article  1  are,  in  gen- 
eral terms,  that  whenever  private  property  is  taken  for 
public  use,  the  compensation  due  cannot  be  diminished  by 
considering  benefits.  Articles  3  and  7  of  the  same  instru- 
ment authorize  the  city  to  raise  taxes  wherewith  to  pay  for 
improvements  made.  We  take  judicial  notice  that,  in  mak- 
ing such  improvements,  the  city  must  often  use  the  power  of 
eminent  domain.  Of  course,  the  city  must  pay  compensa- 
tion when  it  takes  property  for  public  use.  Equally  of 
course,  it  must  obtain  the  means  to  pay  by  some  form  of 
exercising  the  taxing  power  which  the  Constitution  gives 
to  it.  Are  we  to  say  that  the  Constitution  authorizes  a 
city  to  make  improvements,  obliges  it  to  compensate  those 
whose  property  is  taken  for  the  improvement,  gives  no  pow- 
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er  to  pay  unless  taxation  is  resorted  to,  and  at  the  same 
time  prohibits  the  use  of  at  least  one  form  of  taxation,  to 
wit,  assessment  according  to  benefit? 

We  held  in  Huntei'  r.  Colfax  Consolidated  Coal  Co., 
175  Iowa  245,  that  construing  Constitutions  is  done  under 
the  rules  for  construing  statutes,  and  that,  in  interpreting 
the  Constitution,  the  court  should  consider  all  matter  in 
pari  materia;  and  all  provisions  on  the  same  subject  matter 
shall,  if  possible,  be  given  effect.  And  see  Williams  v, 
Cammack,  27  Miss.  209. 

The  essential  question  we  have  has  reallj  not  been 
arguQd  at  all:  that  is,  What  is  the  result  of  all  constitu- 
tional provisions  on  the  subject?  Or,  in  concrete  form, 
Xb  the  provision  that  benefits  may  not  be  taken  into  consid- 
eration a  limitation  upon  the  taxing  power,  in  whole  or  in 
part,  or  does  the  grant  of  the  taxing  power  qualify  the 
prohibition  against  considering  benefits?  The  Supreme 
Court  of  Ohio,  in  City  of  Cleveland  v,  Wick,  18  Ohio  St. 
303;  held  that  the  taxing  power  qualifies  the  limitations  up- 
on deducting  benefits  from  compensation  due.  That  court 
overruled  the  Wick  case  in  Cincinnati,  L.  d  N.  R,  Co.  r. 
City  of  Cincinnati,  57  N.  E.  229.  One  judge  dissented. 
Another  concurred,  but  disagreed  from  the  reasoning,  say- 
ing: 

"The  proposition  that  the  value  Of  lands  condemned 
for  a  street  must  be  paid  for  from  the  general  fund  of  the 
municipality,  or  from  a  fund  raised  by  general  taxation, 
virtually  destroys  the  power  of  assessment,  is  contrary  to 
the  practice  that  has  prevailed  under  the  present  Consti- 
tution, and  is  unsupported  by  any  reported  case." 

It  should  be  added  that  the  majority  view  was  adhered 
to  in  City  of  Dayton  v.  Bauman,  (Ohio)  64  N.  E.  433. 

If  we  follow  the  majority  in  the  later  Ohio  cases  afore- 
said, we  must  hold  that  the  legislature  has  no  power,  in 
a  case  where  a  city  condemns  land  for  a  public  improve- 
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inent,  to  permit  it  to  take  from  the  owner  any  part  of  his 
damages  by  means  of  assessing  his  property  for  the  bene- 
fits derived  from  the  improvement.  It  seems  to  us  we  may 
not  do  this  unless  we  are  prepared  to  hold  that  one  provi- 
sion of  the  Constitution  is  effective  and  other  provisions 
are  of  lesser  sanctity  and  effect;  in  other  words,  we  must 
nullify  that  part  of  the  grant  of  power  to  tax  which  con- 
sists of  assessment  according  to  special  benefit,  and,  as 
will  presently  appear,  annul  the  whole  grant  of  the  taxing 
power  in  many  instances.  And  this,  though  we  have  held, 
as  have  other  jurisdictions,  that  the  Constitution  sanctions 
assessments  upon  abutting  property  according  to  special 
benefits  received.  We  said,  in  Mvnn  v.  Board  of  Super- 
visors, 161  Iowa  26 : 

"Nothing  is  to  be  found  in  the  Constitution  of  this 
state  limiting  the  power  of  the  legislature  to  delegate  the 
authority  to  levy  special  assessments,  save  as  it  denies  the 
right  to  take  property  without  due  process  of  law." 

It  is  said  in  the  syllabus  to  Williams  v.  CammaGk,  27 
^iss.,  at  210: 

"It  has  been  repeatedly  held  by  states  whose  Consti- 
tutions are  similar  to  that  of  Mississippi,  and  sometimes 
identical  with  the  terms  under  consideration,  that  the  legis- 
lature has  the  power  to  impose  a  tax  on  a  local  district  for 
the  construction  of  local  public  improvements,  and  that  such 
acts  are  not  in  conflict  with  their  constitutional  restric- 
tions." 

Shall  we  then  say  that  a  city  may  make  improvements, 
take  land  for  the  purpose,  pay  the  owner  his  damages,  but 
that  no  special  assessment  may  be  levied  against  the  remain- 
ing property  of  the  owner,  although  such  assessment  is 
sanctioned  by  one  provision  in  the  Constitution?  Shall  we 
say,  because  one  provision  in  the  Constitution  provides  for 
cases  generally  that  the  benefits  derived  by  the  owner  may 
not  be  considered,  that,  therefore,  another  provision  which 
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provides  the  means  of  paying  con3pens<ation  shall  not  be 
operative?  Where  does  this  lead?  If  the  property  remain- 
ing may  not  be  taxed  for  a  benefit  received  distinct  from 
the  public  generally,  then  the  general  taxpayer  who  receives 
only  general  benefit  must  pay  for  the  special  benefit  re- 
ceived by  one  taxpayer.  This  would  be  saying  that  one  who 
receives  more  benefit  than  all  the  others  shall  be  exempt 
from  all  payment  therefor,  and  that  the  others  shall  make 
it.  It  would  read  into  the  Constitution  exemption  from 
tax  because  part  of  the  property  of  one  taxpayer  has  been 
seized  for  public  uses.  Nor  is  this  all.  If  Section  18  of 
Article  1  prohibits  the  exercise  of  the  taxing  power  ef- 
fectuated by  special  assessment,  and  on  the  ground  that  to 
exercise  it  would  indirectly  take  benefits  received  into  con- 
sideration, then  general  taxation  of  the  property,  a  part  of 
which  was  taken,  is  also  prohibited.  The  difference  is  one 
of  degree  merely.  If  the  Constitution  means  that  special 
assessment  upon  the  property  remaining  is  to  take  into 
account  advantages  derived,  then  collecting  |1  from  the 
owner  of  the  property  by  means  of  general  taxation,  for 
the  purpose  of  paying  for  the  land  taken  from  that  owner, 
is  just  as  much  prohibited.  A  single  dollar  taken  from 
him  by  either  method  of  taxing,  which  goes  to  pay  for  the 
property  taken,  diminishes  the  payment  the  owner  has  re- 
ceived, and  to  that  extent  makes  him  pay  for  what  has 
been  taken.  We  held,  in  Hunter  v.  Colfax  Consolidated 
Coal  Co.,  175  Iowa  245: 

**It  is  not  a  sufficient  ground  for  the  interposition  of 
the  judiciary  that  in  a  sejise  the  tax  is  to  be  used  for  what 
is  both  a  private  and  a  public  benefit,  or  that  others  than 
taxpayers  are  benefited." 

And  see  Charlotte^  C.  d  A.  R.  Co,  v.  Oibhes,  12  Sup. 
Ct.  Rep.  255;  County  of  Mobile  v.  Kimball,  102  U.  S.  691; 
and  Brodhead  v.  Milwaukee,  19  W^is.  C58. 

Village  of  Norwood  v.  Baker,  172  U.  S.  269,  278  (19 
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Sup.  Ct  Rep.  187,  196),  has  no  application  to  this  ease. 
It  does  not  hold  that  special  assessment  violates  constitu- 
tional provisions  prohibiting  the  taking  of  benefits  into  ac- 
count, but  that  a  special  assessment,  to  be  valid,  must  not  be 
for  more  than  the  special  benefits  received.  If  it  have  any 
bearing,  it  is  that  special  assessments  are,  in  and  of  them- 
selves, not  prohibited,  but  assessing  for  more  than  is  re- 
ceived is  taking  property  without  due  process  of.  law. 

We  are  of  opinion  that,  construing  the  provisicms  of 
the  Constitution  together,  as  we  should,  the  result  is  that' 
while,  in  cases  generally,  the  compensation  for  taking  pri- 
vate property  for  public  use  may  not  be  diminished  by  off- 
setting advantages  derived  by  him  whose  property  is  taken 
for  improvement,  this  does  not  nullify  the  taxing  power, 
and  that,  where  a  city  or  town  takes  private  property  for  a 
public  use,  it  may  levy  an  assessment  upon  the  property 
abutting  upon  the  improvement,  as  is  provided  in  said  Sec- 
tion 751  of  the  Code.  It  follows  that  said  statute  does  not 
contravene  the  Constitution,  and  the  judgment  and  order 
below  must  be,  and  are  hereby, — Affirmed. 

Gaynor,  C.  J.,  Ladd^  Evans  and  Preston^  JJ.,  concur. 


Saylor  Park  Land  Company,  Appellee,  v.  Glenwood  Co.vl 

Company^  Appellant. 

MIKES  AND  lONEBALS:     Leases— AUeged  Conflicting  Provisions 

1  — Bffect.  An  action  to  recover  minimum  royalties  under  a  min- 
ing lease  expressly  promising  to  pay  the  same  Is  not  defeated  by 
a  subsequent  provision  in  the  lease  that  "a  failure  to  comply 
with  the  said  conditions  shall  not  render  (defendant)  liable 
to  any  damages  other  than  the  forfeiture  of  this  contract." 

MIKES  AKD  MIKEBAIiS:     Leases,  ^tc. — ^Royalties — ^Action  to  Be- 

2  cover — Presence  of  Coal.  A  lessor,  seeking  to  recover  minimum 
royalties  under  a  mining  lease  wherein  lessee  expressly  prom- 
ises to  so  pay,  regardless  of  the  amount  of  coal  mined,  is  under 
no  obligation  to  show  the  presence  of  coal  beneath  said  land 
sufficient  to  Justify  such  royalties,  when  lessee  failed  to  avail 
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himself  of  the  right  to  surrender  the  lease*  because  of  the  ab- 
sence of  coal,  but  retained  all  his  rights  thereunder  for  the  pu^ 
pose  of  sale  to  another. 

Appeal  from  Polk  District  Court. — W.  S.  Ayebs,  Judge. 

Thursday,  April  5,  1917. 

Action  upon  a  mining  lease  to  recover  the  stipulated 
payments  provided  therein.  There  was  a  trial  to  the  court 
without  a  jury,  and  a  judgment  for  the  plaintiff,  and  the  de- 
fendant appeals. — Affirmed, 

Clark,  Byers  d  Hutchinson,  for  appellant. 

Parker  d  Rileij,  for  appellee. 

Evans,  J. — The  contract  involved  here- 
1.  Mines  and         jn   was   entered   into   between   the  parties 

MINERALS  :  *^ 

io|ld"  conflict      thereto  in  December,  1910.     By  such  con- 
IffJct"'*'*''"^ ''    ^'•act,  one  Vanderwildt  (plaintiff's  assignor) , 

as  first  party,  granted  to  the  defendant,  as 
second  party,  the  right  to  mine  coal  under  his  land.  Bub- 
Kequently,  Vanderwildt  conveyed  his  land  to  the  plaintiff, 
and  assigned  also  the  mining  lease  to  it.  By  the  terras  of 
the  mining  lease,  the  defendant  acquired  the  right  to  take 
all  minable  coal  from  under  the  plaintiff's  land,  and  agreed 
to  pay  a  royalty  therefor  of  10  cents  per  ton.  It  further 
agreed  to  pay  an  annual  minimum  royalty  of  f300  for  the 
years  1912  and  1913.  At  the  time  this  contract  was  entered 
into,  the  defendant  was  operating  a  mine  under  land  in 
close  proximity  to  the  plaintiff's  land,  and  was  intending 
to  drive  an  entry  from  its  own  mine  under  such  land,  and 
to  mine  the  coal  through  such  entry.  In  its  efforts  in  that 
direction,  it  encountered  trouble,  and  never  did  penetrfite 
the  plaintiff's  land.  It  held  the  lease,  however,  and  exer- 
cised its  rights  thereunder  until  after  plaintiff's  rights  had 
accrued  for  the  minimum  royalty  both  for  1912  and  1913. 
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The  defense  of  tbe  defendant  is  predicated  upon  certain 
provisions  of  the  lease  which  are  contained  in  the  follow- 
ing excerpts : 

"The  party  of  the  second  part  further  contracts  and 
agrees  to  prosecute  the  development  and  operation  of  its 
mine  with  due  diligence  and  to  use  ordinary  care  and  pru- 
dence in  the  operation  of  its  mine,  to  the  end  that  the  coal 
underlying  the  surface  of  the  said  real  estate  may  be  re- 
moved therefrom  at  as  early  a  date  as  may  be,  provided  that 
the  party  of  the  second  part  shall  not  be  required  to  mine 
any  coal  from  under  the  said  premises,  nor  to  pay  an}* 
royalties  prior  to  the  first  day  of  January,  1912,  and  that, 
during  the  years  1912  and  1913,  the  party  of  the  second 
part  shall  pay  in  royalties  to  the  first  parties  not  less  than 
1300  for  each  of  the  said  years,  and  that  after  the  first  day 
o*f  January,  1914,  the  party  of  the  second  part  shall  pay  in 
royalties  to  the  parties  of  the  first  part  not  less  than  |500 
annually  until  the  minable  and  salable  coal  under  the  sur- 
face of  the  said  land  becomes  exhausted,  or  too  thin  or  the 
quality  insufScient  to  warrant  its  being  further  mined  in 
the  practical  operation  of  said  mine,  in  which  event  the 
payment  of  royalty  as  herein  provided  for  shall  cease  and 
determine,  and  the  party  of  the  second  part  shall  be  under 
no  obligation  to  pay  any  further  sum  to  the  parties  of  the. 
first  part  by  reason  of  this  lease,  provided,  however,  that  if 
the  second  party  fail  to  mine  sufficient  quantity  of  coal  dur- 
ing each  of  the  said  years  to  produce  the  said  minimum 
amount  of  royalties  in  any  year,  it  may  pay  the  royalty  on 
the  quantity  above  stated  and  continue  this  lease,  but  for  any 
amount  paid  for  which  coal  has  not  been  mined,  it  shall 

have  credit  on  royalty  for  coal  mined  in  succeeding  years. 

•    •     • 

• 

It  is  further  understood  and  agreed  that  the  failure 
on  the  part  of  the  party  of  the  second  part  to  perform  any 
of  the  conditions  and  stipulations  of  this  lease  shall  operate 
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to  terminate  this  lease  and  forfeit  all  the  rights  granted  to 
hini  hereunder,  provided  that  the  parties  of  the  first  part 
shall  first  have  given  the  party  of  the  second  part  60  days' 
notice  in  writing  of  their  intention  to  declare  this  lease 
void,  in  which  notice  they  shall  specify  what  covenant  or 
agreement  it  is  claimed  has  been  violated,  and  if,  after  the 
giving  of  such  notice,  such  condition  or  agreement  shall 
not,  within  60  days  thereafter,  be  complied  with  and  per- 
formed by  the  party  of  the  second  part,  then,  at  the  expira- 
tion of  the  sixty  days  from  the  service  of  such  notice,  this 
lease  shall  be  forfeited,  and  shall  become  null  and  void  and 
of  no. further  force  or  effect.  The  failure  to  comply  with 
the  said  conditions  shall  not  render  the  party  of  the  second 
part  liable  to  any  damages  further  than  the  forfeiture  of 
this  contract." 

The  first  point  made  for  defendant  is  based  upon  the 
last  sentence  above  quoted.  It  is  argued  that  the  present 
action  is  one  for  damages^  and  that  the  lease  expressly 
waives  damages  against  the  defendant.  The  action,  how- 
ever, is  not  for  damages;  it  is  strictly  an  action  on  con- 
tract, and  is  based  upon  an  express  promise  to  pay. 

It  is  further  urged  that  the  plaintiff  is 
^*  MiNBRALfi?         "^t  entitled  to  recover  such  minimum  royal- 
ro^ait'ieB^Bc-     ty  uuless  he  prove  that  there  is  sufficient  coal 
pre" encrof ^*^ '   Underlying  his  land  to  warrant  the  payment 
^*'  of  the  royalty  claimed.     The  argument   at 

this  point  also  ignores  the  real  provisions  of  the  contract. 
The  contract  by  its  terms  expressly  provided  for  the  pay- 
ment of  a  minimum  royalty  of  |300  per  year  for  1912  and 
1913,  regardless  of  whether  sufficient  coal  were  mined  in 
those  years  to  warrant  that  amount  of  royalty.  If,  before 
these  payments  had  accrued  or  become  due,  the  defendant 
had  determined  that  there  w«i8  no  minable  coal  un^er  the 
plaintiff's  land  sufficient  to  warrant  a  mining  thereof,  and 
upon  such  ground  bad  suri*endered  its  contract  and  had  re- 
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fused  to  make  any  future  payment  because  of  such  surren- 
der, quite  a  different  question  would  be  presented.  The  de- 
fendant did  not  surrender  its  contract,  but  continued  to  ex- 
ercise its  rights  thereunder  until  after  the  payments  in- 
volved therein  had  become  due.  Even  after  it  had  aban- 
doned its  intention  to  drive  its  own  entry  under  this  land, 
it  still  held  the  lease  with  a  view  of  disposing  of  it  to  an- 
other mining  company  which  was  mining  coal  upon  the  fur- 
ther side  of  plaintiff's  land.  We  have  no  occasion,  there- 
fore, to  construe  such  provisions  of  this  contract  as  might 
be  applicable  in  case  a  timely  surrender  had  been  made. 
The  case  involves  no  question  of  surrender  or  forfeiture,  nor 
any  question  of  damages  for  breach,  nor  any  question  of  the 
extent  of  minable  coal  under  the  land,  and  therefore  no 
question  of  burden  of  proof  on  such  an  issue.  We  must  take 
the  facts  as  found  by  the  trial  court.  Such  finding  is  well 
supported  by  the  testimony.  The  trial  court  correctly  con- 
strued the  contract.  We  find  no  error.  The  judgment  is — 
Affirmed. 

Gaynor,  0.  J.,  Ladd  and  Salinger,  J  J.,  concur. 


W.  H.  Shahan,  Appellant,  v.  Bayer  Vehicle  Company 

et  al.,  Appellees. 

ACCOBD  AND  SATISFACTION:    Pleading— Sufficiency.    An  accord 

1  and  satisfaction  is  sufficiently  pleaded  by  an  answer  ¥Fhlch 
substantially  asserts  that  defendant  determined  the  amount 
which  it  claimed  it  was  owing  plaintiff  on  a  diuputed,  unliqul* 
dated  claim;  that  defendant  sent  plaintiff  a  check  for  said 
amount,  along  with  a  statement  that  such  amount  wafi  correct; 
that  later,  and  before  plaintiff  cashed  said  check,  defendant 
again  informed  plaintiff  that  it  (defendant)  would  pay  no  great- 
er sum;  and  1%at  plaintiff  thereafter  cashed  said  check. 

AOOOBD  AND  SATISFACTION:     Nature  and  Eequi8ite»— Unllani- 

2  dated  Claims — Cashing  Check — Effect.  The  cashing  of  a  check 
by  the  payee,  with  knowledge  that  the  maker  is  tendering  it  in 
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full  and  complete  satisfaction  of  a  disputed,  unliquidated  claim, 
works  a  complete  accord  and  satisfaction,  which  may  not  bo 
repudiated  by  a  subsequent  attempt  to  return  the  money. 

m 

Appeal  from  Qrimiell  Superior  Court. — P.  G.  Norris,  Judge. 

THURSDAY;  April  5,  1917. 

Action  to  recover  the  amount  alleged  to  be  due  for 
personal  services.  General  denial  on  the  part  of  the  de- 
fendants. A  special  plea  of  accord  and  satisfaction.  Judg- 
ment for  the  defendants  in  the  court  below,  based  on  the 
finding  of  accord  and  satisfaction.  Plaintiff  appeals.— !/• 
firmed. 

J,  H,  Patton,  for  appellant. 

Rayhurn  &  Lyman,,  for  appellees. 

Gaynor,  C.  J. — In  the  first  count  of  plaintiff's  petition, 
he  seeks  to  recover  for  services  rendered  under  a  written 
contract  entered  into  on  or  about  the  10th  day  of  April, 
1914.  This  written  contract  provides  that  the  defendants 
pay  the  plaintiff  the  sum  of  (65  per  month  for  10  approved 
sales  of  certain  buggies  manufactured  by  defendants,  and 
that  proportion  for  less,  and,  in  either  event,  the  actual  ex- 
penses of  the  plaintiff  while  on  the  road.  Further,  the 
plaintiff  was  to  receive  |7.50  for  each  approved  sale  over  10. 
Under  this  contract,  plaintiff  worked  in  the  state  of  Texas 
between  April  14th  and  June  20th.  Plaintiff  claims  he  sold 
15  buggies  or  rigs,  for  which  he  was  entitled  to  receive  a 
commission  of  f7.50  per  rig,  making  a  total  amount  of 
1112.50. 

In  the  second  count,  plaintiff  alleges  that,  while  work- 
ing under  this  contract,  and  between  the  dates  above  set 
out,  he  performed  extra  services  for  the  defendants  not  re- 
quired by  his  contract,  for  which  he  asks  the  sum  of  |17.60. 

In  the  third  count,  he  alleges  that  the  contract  referred 
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to  in  the  first  count  was  modified  on  June  14th,  and  that  he 
worked  for  the  defendants  under  the  modified  contract  in 
the  states  of  Colorado,  Nebraska  and  Missouri;  that  this 
modified  contract  provided  that  plaintiff  was  to  receive 
f2.60  per  day  and  expenses,  and  necessary  help,  and  rail- 
road fare  from  the  point  where  his  work  ceased,  to  Grin- 
nell,  Iowa,  and  the  further  sum  of  f7.50  for  each  approved 
sale  over  9  per  month ;  that,  on  the  28th  day  of  June,  1914, 
he  entered  upon  his  work  under  this  modified  contract,  and 
continued  to  work  under  this  modified  contract  until  No- 
venaber  7,  1914;  that,  between  said  dates  he  worked  100 
dajTB,  for  which  he  was  entitled  to  receive  f250;  that  he  in- 
curred expenses  for  help  in  carrying  out  defendants'  busi- 
ness during  that  time  in  the  amount  of  |5.35,  and  that  he 
expended  railroad  fare  in  the  amount  of  13.07,  returning 
from  Bethany,  Missouri,  to  Qrinnell,  Iowa;  that  during 
that  time  he  made  18  approved  sales,  for  which  he  was  en- 
titled to  receive  f7.50  on  each  sale;  that  on  account  of  such 
sales  there  is  due  him  the  sum  of  |67.50. 

The  fourth  count  alleges  an  overcharge  on  the  part  of 
the  defendants  against  the  plaintiff  on  a  certain  buggy  han- 
dled by  the  defendants. 

The  fifth  count  alleges  that,  on  account  of  the  matters 
hereinbefore  set  out,  there  is  due  plaintiff  f 461.55,  and  that 
the  defendants  are  entitled  to  a  credit  thereon  of  |269.75, 
leaving  a  balance  of  |191.80  due  to  the  plaintiff. 

The  sixth  count  alleges  that,  on  December  1,  1914,  de- 
fendants sent  plaintiff  a  check  for  |63.80,  accompanied  by  a 
statement  of  account  between  plaintiff  and  defendants,  said 
statement  of  account  containing  the  following:  "Debit  item, 
check  to  balance  account,  J63.80;"  that  subsequently,  the 
plaintiff  protested  to  defendants,  in  a  conversation  had  be- 
tween plaintiff  and  a  member  of  defendants'  company,  one 
J.  E.  Bayer,  that  the  check  did  not  represent  a  correct  bal- 
ance; that  subsequently,  on  the  20th  day  of  December,  1914, 
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the  plaintiff,  acting  nnder  a  misapprehension  of  the  legal 
effect  thereof,  cashed  said  check,  and,  on  January  7,  1915, 
before  the  original  notice  was  served  on  the  defendants  of 
the  coinmenccment  of  this  action,  tendered  back  the  |63.80, 
being  the  amount  offered  in  settlement  of  account  by  de- 
fendants; that  the  defendants  refused  to  accept  the  tender, 
and  plaintiff  says  he  is  now  .willing  and  able  to  return  it; 
that  he  is  willing  and  ready  to  return  to  defendants  the 
163.80  at  any  time,  and  is  willing  to  deposit  the  same  with 
the  court  for  defendants'  benefit. 

Plaintiff  demands  judgment  for*|191.80. 

The  defendants  answer: 

Ist.  By  a  general  denial;  then  by  a  specific  denial; 
then  admit  that  the  defendants  are  a  copartnership,  and 
J.  E.  Bayer  is  a  member  of  the  firm;  admit  ei^ering  into 
the  contract  alleged  by  plaintiff  in  his  petition ;  admit  the 
making  of  the  modified  contract;  deny  that  plaintiff  per- 
formed any  services  for  the  defendants,  except  under  the 
contracts  referred  to  in  the  petition;  allege  that,  prior  to 
the  modified  contract,  plaintiff  sold  only  12  rigs,  instead  of 
15  rigs,  as  claimed  by  plain ttff;  that,  under  the  modified 
contract,  the  plaintiff  worked  only  97  days,  instead  of  100, 
and  allege  that,  after  deducting  the  amount  for  which  de- 
fendants are  entitled  to  credit,  there  was,  on  Decjwnber  1st, 
but  f 63.80  due;  that  this  amount  was  paid  by  check,  which 
was  received  by  the  plaintiff  and  subsequently  cashed  by  him. 

2d.  That,  after  the  plaintiff  left  the  efuployment  of  the 
defendants,  they  rendered  him  a  statement  of  account  show- 
ing the  amount  due  him;  that,  after  the  receipt  of  the  said 
statement,  the  plaintiff  denied  the  correctness  of  it,  but 
was  told  by  J.  E.  Bayer,  a  member  of  the  firm,  that  the 
statement  was  correct;  that  the  true  amount  due  was 
163.80;  that  they  delivered  him  a  check  for  that  amount,  and 
that  they  did  not  intend  to  pay  him  anything  further;  that, 
in  full  and  final  settlement  of  the  amount  due  the  plaintiff, 
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the  defendants  delivered  to  the  plaintiff  their  certain  check 
for  163.80. 

The  plaintiff  for  reply  denies  eBi)€eially  the  affirmative 
matters  set  ont  in  this  answer,  and,  in  so  far  as  the  answer 
tenders  a  plea  of  settlement,  denies  that  there  has  been  a 
settlement  of  accounts,  or  of  the.  matters  in  controversy 
herein  between  tlie  plaintiff  and  defendants. 

We  have  recorded  herein  the  isaues  tendered  by  the 
parties  in  this  suit  that  it  may  be  known  therefrom  that  the 
account  sued  on  was  unliquidated  and  in  dispute  Iwtween 
the  parties,  not  only  at  the  time  the  suit  itself  was  insti- 
tuted, but  at  the  time  it  is  claimed  the  aceord  and  satisfao* 
tion  took  pla(«. 

Upon  the  issues  thus  tendered,  the  oause  was  tri^  to 
the  court,  a  jury  being  waived. 

At  the  conclusion  of  the  testimony,  the  court  found,  as 
a  matter  of  fact,  that  there  was  an  accord  and  satisfaction 
of  the  matters  in  controversy  between  the  plaintiff  and  the 
defendants,  and  dismissed  plaintiff's  petition,  and  autered 
judgment  against  plaintiff  for  costs.  From  the  judgment 
entered  against  him,  plaintiff  appealed. 

As  this  is  a  law  action,  it  is  triable  in  this  court  only 
upou  error.  Inasmuch  as  the  court  did  not  coneddei*  or  de- 
termine the  case  upon  the  merit  of  the  controversy,  but  dis- 
posed of  it  entirely  upon  the  ground  that  there  was  an  ac- 
cord and  satisfaction,  the  controversy  in  this  court  clusters 
around  but  two  propositions: 

(1)  Was  there  a  plea  of  accord  and  satisfaction  pre- 
sented by  the  defendants?  It  is  contended  by  the  plaintiff 
that  there  was  not,  and  it  is  urged  that  there  was  error  in 
admitting  evidence  tending  to  show  this  defense,  on  the 
ground  that  such  evidence  is  irrelevant  to  any  issue  ten- 
dered. 

(2)  Did  the  court  err  in  finding  as  a  matter  of  fact 
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that  there  was  an  accord  and  satisfaction,  assuming  that 
snch  plea  had  been  properly  presented? 

If  it  be  found,  upon  an  examination  of 
*•  jJ^tis^Ict^n  :  ***^®  record,  that  no  plea  of  accord  and  sat- 
SS^'*  ■""'  i»^act1on  was  presented  for  the  determina- 
tion of  the  court,  then  the  court  erred  not 
only  in  the  admission  of  evidence  tending  to  e^rtablish  sucb 
issue,  but  in  considering  it  an  issue  in  the  cause.  It  is 
fundamental  that  the  evidence  must  be  confined  to  the 
point  in  issue,  and  a  party  has  a  right  to  have  excluded  any 
evidence  tending  to  support  an  Issue  not  tendered,  and  the 
court  has  no  right  to  consider  or  determine  a  case  upoD 
an  issue  not  presented,  over  the  objection  of  the  other 
party. 

We  first  address  ourselves  to  this  question :  Does  the 
record  present  an  issue  of  accord  and  satisfaction?  It  is 
true  the  answer  does  not  plead  in  terms  accord  and  satis- 
fiKtion,  but,  under  our  form  of  pleading,  technical  nicety  is 
not  I'equired.  It  is  the  duty  of  the  pleader  to  present  for 
the  consideration  of  the  court  the  ultimate  facts  which  he 
intends  to  establish  by  evidence,  which,  when  established, 
lead  to  the  ultimate  conclusion,  whether  of  law  or  fact 
which  he  desires  the  court  to  consider.  Plaintiff,  in  the 
sixth  count  of  his  petition,  evidently  anticipating  this  de- 
fense, admits:  That  he  received  the  check  for  f 63.80;  that 
it  was  accompanied  by  a  statement  of  his  account;  that 
the  statement  disclosed  that  the  check  was  in  full  of  the 
account ;  that,  after  receiving  the  account  and  the  check,  he 
had  further  conversation  with  a  member  of  defendants'  firm, 
and  informed  him  that  the  check  did  not  represent  the  true 
balance;  that,  after  this  conversation,  in  which  the  de- 
fendants asserted  that  that  was  the  balance  due,  and  all 
that  they  would  pay,  he  cashed  the  check  and  retained  the 
money  until  the  day  this  suit  was  commenced,  when  he  ten- 


AppiJ  1917]     Shahan  v.  Bater  VfiFiicLE  Co.  029 

dered  it  back.    To  excuse  his  act,  he  says  tlmt  he  cashed  it 
under  a  misappreheusiou  of  the  legal  effect  of  so  doing. 

The  defendants  plead  that,  after  deducting  all  credits 
and  an  overpayment  of  f  J195,  thei-e  was  then  due  the  plain- 
tiff but  163.80;  that  this  amount  was  paid  to  the  plaintiff 
by  clieck;  that  this  check  was  cashed  by  the  plaintiff;  that, 
at  the  time  they  sent  the  check,  they  sent  him  a  statement 
showing  that  this  amount  was  the  balance  due  as  claimed 
hy  the  defendants;  that,  after  receiving  the  statement  and 
the  check,  plaintiff  talked  with*  one  Bayer,  a  member  of  the 
firm,  and  was  told  then  by  Bayer  that  the  statement  was 
correct;  that  the  check  showed  the  amount  due;  that  they 
delivered  him  the  check  for  that  amount  in  full  and  final 
settlement,  and  told  him  that  they  did  not  intend  to  pay 
him  any  further  sum;  that  it  was  after  this  that  the  defend- 
ant, with  full  knowledge  of  defendants'  attitude,  cashed  the 
check.  We  think  this  fairly  presents  an  issue  of  accord 
and  satisfaction,  and  that  the  court  did  not  err  in  treating 
that  issue  as  presented  by  the  pleadings,  and  did  not  err 
in  admitting  testimony  to  sustain  it. 

Accord  and  satisfaction   is  where  one 
2.  ACCORD  AND        accepts  something  tendered  to  him  bv  an- 

satisfaction:  *  i  ,.  '     . 

nature  aod  req-   other  iu  fulfillment  of  the  other's  obuiration 

iiisit(*s ;  un-  *=' 

uquidaied^^^       to  him,  knowing  that  the  other  is  tendering 
iff^cl**^'"''  •         it  in  full  satisfaction  of  his  obligation.    It  is 

not  our  purpose  to  give  a  definition  which 
would  cover  all  cases  which  might  arise  in  which  this  issue 
might  be  an  important  factor  for  consideration,  yet  we  may 
say  generally  that,  when  a  party  accepts  something  differ- 
^t  from  what  he  is  entitled  to,  where  the  amount  is  un- 
liquidated, and  there  is  an  honest  dispute  as  to  what  he 
is  entitled  to,  he  is  bound  by  the  acceptance,  and  the  mat- 
ter thereafter  is  not  subject  to  be  reopened  by  either  party. 
The  rule  seems  to  be  well  recognized  that,  where  one 
makes  demand  upon  another  for  the  discharge  of  an  unliq- 

Vol.  179  la.— 5» 
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uidated  demand,  and  the  liability  of  the  alleged  debtor  is 
in  good  faith  disputed,  or  the  amount  of  the  liability  is  dis- 
puted, the  tender  and  acceptance  of  a  less  sum  than  might 
upon  a  full  investigation  be  found  due,  discharges  the  debt 
in  full.  The  law  looks  with  favor  upon  the  adjustment  of 
controversies  without  the  intervention  of  courts.  It  will 
not  allow  one  to  provoke  a  controversy  with  his  creditor  an(t 
bring  him  into  court,  after  he  has  accepted  and  retained 
money  which  has  been  tendered  him  by  his  creditor  in  full 
settlement  of  his  claim,  when  he  knew  at  the  time  that  the 
other  contended  that  that  was  all  that  was  due,  and  in  good 
faith  denied  all  further  liability. 

From  the  acceptance  and  retention  of  the  amount  ten- 
dered under  such  circumstances,  a  presumption  arises  that 
it  was  accepted  and  retained  in  full  satisfaction  of  the 
obligation,  nothing  further  appearing.  To  constitute  an 
accord  and  satisfaction,  under  such  circumstances,  all  that 
is  necessary  is  that  the  money  should  be  tendered  in  satis- 
faction of  the  claim;  that  the  tender  be  accompanied  with 
such  acts  and  declarations  as  amount  to  a  condition  that, 
if  the  money  is  taken,  it  is  accepted  in  satisfaction.  The 
conditions  under  which  the  tender  is  made,  and  the  con- 
duct of  the  party  at  the  time  of  the  tender,  however,  must 
be  such  that  the  party  to  whom  it  is  tendered  is  given  to 
understand  that,  if  he  takes  it,  he  takes  it  in  satisfaction 
of  his  claim,  so  far  as  the  other  party  is  concerned.  He 
must  either  refuse  or  accept  it.  If  he  accepts  it,  be  is 
bound.    If  he  takes  it,  his  claim  is  canceled. 

As  said  in  some  cases,  it  is  the  duty  of  the  debtor,  when 
he  delivers  the  money  to  his  creditor  upon  a  disputed,  un- 
liquidated demand,  to  indicate  that  his  purpose  in  delivering 
it  is  that  it  shall  be  accepted  in  full  satisfaction,  and  not 
that,  if  the  creditor  dissents  from  the  condition,  to  wit,  that 
it  be  taken  in  full  satisfaction,  he  might  keep  the  monev 
tendered,  to  apply  on  whatever  amount  might  ultimatelr 
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be  found  to  be  due  him.  The  rtile  is  well  stated  in  Sparks 
r.  Spaulding  Manufacturing  Co.,  158  Iowa  491,  501,  quoting 
from  Johnston  t\  Burnett,  17  Cal.  App.  Rep.  497 : 

"Where  tender  is  made'to  a  party  to  whom  a  debt  ia  ow- 
ing of  an  amount  less  than  that  which  is  claimed  to  be  due, 
and  the  amount  claimed  to  be  due  is  unliquidated,  and  the 
party  making  the  tender  in  express  terms  offers  the  payment 
as  in  full  satisfaction  of  the  disputed  account,  the  offeree  in 
that  case  is  bound  either  to  reject  the  offer  or  to  accept  it  up- 
on the  precise  terms  denoted  by  the  tender.  *  *  *  If  he 
appropriates  to  his  own  use  the  amount  tendered,  he  can- 
not afterwards  be  heard  to  say  that  he  did  so  upon  any 
terms  other  than  those  which  the  person  making  the  offer 
imposed  upon  him." 

For  a  full  discussion  of  this  court's  views  upon  the 
question  under  consideration,  see  Sparks  v.  Spaulding  Mfg, 
Co,,  158  Iowa  491,  and  Keck  r.  Hotel  Oumers  Mut.  Fire  Ins, 
Co.,  89  Iowa  200.  In  1  Corpus  Juris  at  page  551,  Bection 
71,  we  find  the  rule  stated  to  be : 

"Where  a  claim  is  unliquidated  or  in  dispute,  payment 
and  acceptance  of  a  less  sum  than  claimed,  in  satisfaction, 
operates  as  an  accord  and  satisfaction'' — citing  In  support 
of  the  rule  the  two  cases  from  our  own  court  hereinbefore 
set  out. 

It  is  further  said  in  this  same  section : 

"The  rule  that  the  receiving  of  a  part  of  the  debt  due, 
mider  an  agreement  that  the  same  shall  be  in  full  satis- 
faction, is  no  bar  to  an  action  to  recover  the  balance,  does 
not  apply,  where  the  plaintiff's  claim  is  disputed  or  unliq- 
uidated. I'nder  these  circumstances  there  is  a  sufficient 
consideration  for  the  settlement.  The  fact  that  the  cred- 
itor was  not  legally  bound  to  make  any  abatement  of  his 
claim,  or  that  the  amount  accepted  was  much  less  than  the 
creditor  was  entitled  to  receive,  and  would  have  recovered 
had   he  brought  action,     ♦    ♦    •    does  not  in  any   way 
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aflfect  the  operation  of  the  rule,  and  it  is  of  no  importance 
which  of  the  parties  was  right  in  hift  contention,  or  that 
in  fact  they  were  both  wrong." 

Tt  is  further  said  in  Section  72: 

^'The  ryle,  it  has  been  said^  had  its  origin  in  cases  of 
unliquidated  claims  where  the  settlement  was  in  the  nature 
of  a  compromise;  but  it  has  been  extended  to  all  cases  of 
dispute  where  an  offer  of  settlement  has  been  made  and  an 
acceptance  signified  by  taking  the  money  so  offered.  Where 
a  claim  is  unliquidated^  and  in  dispute,  and  less  than  the 
amount  claimed  is  given  and  accepted  in  full  satisfaction 
thereof,  the  concession  made  by  one  of  the  parties  is  a  good 
consideration  for  the  concession  made  by  the  other,  or,  as 
otherwise  expressed,  the  fact  of  the  uncertainty  of  the  claim, 
or  an  honest  difference  as  to  what  is  due  on  an  unliquidated 
demand,   furnishes   the  consideration" — citing  authorities. 

This  brings  us  to  a  consideration  of  the  evidence  upon 
which  the  court  rests  its  finding  of  accord  and  satisfaction. 
Plaintiff  commenced  work  for  the  defendants  in  the  state 
of  Texas  under  a  written  contract,  on  or  about  the  10th  day 
of  April,  1914,  and  w^orked  under  said  contract  until  the 
20th  day  of  June,  1914.  Between  the  20th  day  of  June 
and  the  28th  day  of  June,  this  contract  was  modified.  Un- 
der the  modified  contract,  plaintiff  worked  for  the  defend- 
ants in  the  states  of  Colorado,  Nebraska  and  Missouri  from 
the  28th  day  of  June,  1914,  until  about  the  7th  day  of  No- 
vember, 1914.  On  or  about  the  7th  day  of  November,  the 
plaintiff  returned  to  the  city  of  Grinnell,  the  home  of  the 
defendants.  After  plaintiff  returned,  and  on  the  23d  day 
of  November,  1914,  defendants  sent  him  an  itemized  state- 
ment of  his  account,  showing  a  balance  due  of  $63.80,  en> 
closing  a  check  payable  to  plaintiff  as  follows: 

"No.  9.  R^ck  Valley,  Iowa,  11-23-14. 

"State  Bank  of  Rock  Valley:  Pay  to  W.  H.  Shahan, 
or  order,  |63.80.'* 
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The  statement  showed  that  the  check  enclosed  was  to 
balance  the  account.  Plaintiff  received  this  statement  of 
account  and  check  about  the  Ist  of  December,  1914.  They 
came  to  him  in  the  same  envelope.  He  said :  "I  carried  the 
check  for  nearly  a  month."  He  was  then  asked:  "Did  you 
ever  cash  thp  check?    A.     Yes,  sir." 

Thereupon,  it  was  conceded  that  the  proceeds  of  the 
check  are  still  in  the  possession  of  the  plaintiff.  It  ap- 
pears from  the  endorsement  on  the  check  that  it  was  paid  at 
the  bank  on  which  it  was  drawn,,  on  December  28,  1914. 
He  testifies  that,  after  he  had  received  the  check  and  the 
statement  of  account  showing  that  the  check  was  tendered 
to  him  in  full  of  the  account,  he  had  a  conversation  with  Mr. 
Bayer,  one  of  defendants'  company,  at  the  Elks'  Club  Room ; 
that  thev  then  discussed  some  differences  about  the  debits 
and  credits  in  the  account;  that,  at  that  time,  he  had  not 
cashed  the  check;  that,  in  the  conversation  at  the  Elks' 
(Mub,  Mr.  Bayer  told  him,  in  substance,  that  the  {63.80 
was  all  that  the  company  owed  him,  and  was  all  that  they 
intended  to  pay  him.  On  the  next  morning,  he  cashed 
the  check. 

He  further  testified  that,  after  he  had  received  the 
check,  about  December  1st,  he  received  through  the  mail 
from  the  defendants  a  letter,  in  which  the  defendants  said 
to  him:  "It  seems  by  this  we  have  paid  you  a  little  too 
much."  By  "this"  he  refers  to  a  list  of  sales  requested  of 
him  in  one  of  the  conversations  while  in  dispute  about  the 
account.     He  further  testified: 

"In  our  conversation,  1  re(]ue6ted  him  to  give  me  the 
number  of  different  parties  I  had  sold  to  in  Texas,  and  in 
our  conversation  we  talked  about  that  account,  and  he 
said  he  had  paid  me  too  much.  We  were  still  negotiating 
about  the  settlement." 

He  further  testified  that  he  received  the  letter  in  whick 


934  Shahan  V,  Bayer  Vehicle  Co.       [179  Iowa 

defendants  said  tbey  had  paid  him  too  much,  before  he  had 
cashed  the  check. 

The  following  letter  appears  of  record,  dated  Janu- 
ary 17,  1915: 

"Grinnell,  Iowa,  January  17,  1915. 

"Bayer  Vehicle  Company,  Grinnell,  Iowa:  Enclosed 
find  bank  draft  for  |63.80. '  On  or  about  December  1,  1914, 
I  received  through  your  Mr.  Bayer  a  check  for  f 63.80  ac- 
companied by  a  statement  of  account  purporting  to  show 
a  balance  due  me  from  your  company,  and  enclosing  a  check 
for  163.80,  in  settlement  of  account  to  that  date. 

"The  statement  of  account  is  incorrect,  the  balance  due 
me  being  greater  than  the  amount  of  the  check,  and  I  de- 
cline to  accept  the  check  |63.80  in  settlement  of  the  amount, 
the  enclosed  draft  being  a  return  to  you  of  said  $63.80. 

"I  am  this  day  commencing  action  against  you  for  the 
amount  due^  me  on  account,  including  the  163.80,  repre- 
sented by  the  check  above  referred  to  and  the  enclosed 
draft.'' 

This  letter  was  signed  by  the  plaintiff. 

If  further  appears  from  the  testimony  that  there  was  a 
dispute  between  the  plaintiff  and  the  defendants  as  to  the 
number  of  sales  made  by  the  plaintiff  while  in  Texas,  fop 
w^hich  he  was  entitled  to  credit.  There  was  a  clear  dis- 
pute as  to  the  claims  made  in  the  second  count  of  the  pe- 
tition. In  fact,  the  record  shows  a  dispute  as  to  all  mat- 
ters involving  the  difference  between  the  amount  of  the 
check  and  the  amount  claimed  by  the  plaintiff,  and  that 
this  difference  of  opinion  was  fully  canvassed  by  the  parties 
in  their  conversation  at  the  Elks'  Club,  and  that  the  plaintiff 
was  then  informed  that  defendants  would  not  pay  more 
than  the  amount  tendered  him  by  the  check;  that  it  was 
after  this  that  plaintiff  cashed  the  check  and  appropriated 
the  money  to  his  own  use;  that  he  did  not  tender  it  back 
until  the  7th  day  of  January,  1915,  on  the  day  he  com- 
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menced  this  suit.  The  evidence  discloses  that  the  plaintiflTs 
claim  was  unliquidated.  It  discloses  that  there  was  a  dis- 
pute between  the  plaintiff  and  the  defendants  touching  the 
amount  plaintiff  was  entitled  to  receive.  It  appears  that 
the  defendants  sent  to  the  plaintiff  a  statement  of  the  ac- 
count as  they  claimed  it  to  be^  and  with  the  account  sent 
the  plaintiff  a  check  for  the  balance  due,  as  they  claimed; 
that  the  account  showed  that  the  check  was  sent  in  full 
payment  of  the  balance  due;  that  the  plaintiff  knew  that 
a  controrersv  existed  between  him  and  the  defendants 
touching  the  amount  due;  that  he  met  with  one  of  defend- 
ants' representatives  to  discuss  it,  and  was  fully  informed 
that  the  check  was  tendered  in  full  payment  of  any  bal- 
ance due  from  the  defendants  to  the  plaintiff;  that,  there- 
after, he  cashed  the  check,  and,  as  he  says,  put  the  money 
in  his  pocket,  and  held  it  until  the  7th  day  of  January, 
1907,  at  which  time  he  seems  to  have  changed  his  mind 
and  tendered  back  to  the  defendants  the  amount  realized 
from  the  check,  and  brought  this  suit. 

As  to  what  was  done,  touching  what  is  claimed  to 
be  an  accord  and  satisfaction,  there  is  but  very  little  dis- 
pute in  the  testimony.  The  parties  are  practically  agreed. 
The  only  question  is  whether  or  not,  under  the  law,  this  con- 
stitutes an  accord  and  satisfaction;  whether  or  not,  under 
the  law  and  the  facts  disclosed  in  this  record,  the  court  was 
justified  in  holding  the  plaintiff  bound  as  for  accord  and 
satisfaction.  We  have  no  hesitancy  in  saying  that,  under 
the  rules  hereinbefore  announced,  and  under  the  facts  which 
developed  from  this  record,  the  court  was  right  in  dismiss- 
ing plaintiff's  petition. 

With  this  conclusion,  the  case  must  be,  and  is, — Af- 
firmed. 

Ladd^  Evans  and  Salinqbb^  JJ.,  concur. 


936  Sylcord  v.  Horn.  [179  Iowa 


Mike  SYt.coRD^  Appellant,  v.  George  Horn,  Appellee. 

MASTER  AND  SEBVANT:    Workmen's  Oompensation  Act— "Farm 

1  Laborers.*'  An  employee  asatetlng  In  the  operation  of  a  corn 
shredder  on  a  farm  is  a  "laborer  engaged  in  agricultural  pur- 
suits," and  therefore  not  within  the  operation  of  the  Work- 
men's Compensation  Act.    Sec.  2477-m,  Code  Supp.,  1913. 

MASTEB  AND  SEBVANT:    Workmen's  Compensation  Act— Befosal 

2  to  Insure  Liability — Effect.  Whether  the  mere  act  of  an  employ- 
er in  refusing  to  insure  or  secure  his  liability  constitutes  a  re- 
jection of  the  Workmen's  Compensation  Act,  quaere. 

APPEAL  AND  EBBOB:  Harmless  Error — More  Specific  Statements. 
S  A  farm  laborer,  and  consequently  one  not  within  the  operation 
of  the  Workmen's  Compensation  Act,  may  not  complain,  in  an 
action  to  recover  for  his  injury,  that  he  was  compelled  to  make 
his  petition  more  specific  by  alleging  (a)  whether  defendant 
was  negligent)  and  whether  such  negligence  was  the  proximate 
cause  of  the  injury,  and  (b)  whether  plaintiff  himself  was  free 
from  contributory  negligence. 

PLEADING:     Form  and  Allegations  in  General— Conclosions — "In- 

4  dependent''  Oontractors.  A  general,  sweeping  allegation  that 
one  was  an  "independent"  contractor  is  a  connlusion. 

MASTEB  AND  SEBVANT:     Workmen's  Compensation.  Act — ^Fann 

5  Laborers — Independent  Contractor — Effect.  One  engaged  in 
agricultural  pursuits  Is  none  the  less  so  engaged  because  in  the 
employ  of  an  independent  contractor. 

Appeal  from  Orinnell  Superior  Court. — P.  G.  Norris,  Judge. 

Thursday^  April  5,  1917. 

Appeal  by  plaintiff  from  an  order  of  the  lower  court 
in  sustaining  defendant's  motion  to  strike  certain  parts  of 
plaintiff's  amended  petition,  and  in  sustaining  defendant's 
motion  for  a  more  specific  statement. — Affirmed. 

Rosa  R,  Mowry,  Hai^oJd  L.  Beyer  and  M.  R.  Hammer, 
Jr,^  for  appellant. 

J.  H.  Patton,  for  appellee. 
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Preston,  J. — There   was  a   motioxi  to 
1.  hastbr  and       strike  parts  of  the  original  petitix)ii  and  for 

servant:  ^  o  r 

com'^eifs"  tion  i"ore  Specific  statemeint,  which  was  sustained 
laborers*^™  ID  part  and  overruled  in  part,  and  there- 
after an  amendment  to  petition  was  filed, 
and  defendant  filed  a  demuifrer  to  the  petition  as  amended, 
setting  np  twenty  grounds  or  more,  and  the  demurrer  was 
sustained.  Thereafter,  a  substituted  petition  was  filed,  and 
it  is  conceded  by  both  sides  that  the  only  questions  pre- 
sented on  this  appeal  are  in  regard  to  the  rulings  of  the 
trial  court  on  defendant's  motion  to  strike  certain  parts 
of  the  substituted  petition,  and  on  the  motion  for  more 
specific  statement. 

The  substance  of  the  allegations  in  the  substituted  pe- 
tition are  that,  about  November  13,  1914,  defendant  was 
the  owner  of  a  certain  corn  shredder  and  other  appur- 
tenances thereto  belonging,  and  was  engaged  as  an  inde- 
pendent contractor  in  the  business  of  operating  said  corn 
shredding  machine  for  profit;  that,  while  the  defendant 
was  engaged  in  operating  said  com  shredder  for  one  Swa- 
ney  on  said  Swaney's  farm  in  Poweshiek  County,  Iowa,  the 
plaintiff,  while  in  the  employ  of  the  defendant  and  enga.^ed 
in  operating  said  shredder,  was  injured  by  his  band*s  be- 
ing  caught  therein,  and  the  thumb  of  his  right  hand  was 
cut  and  his  hand  was  otherwise  injured;  that  the  plaintiff, 
at  the  time  he  received  the  injury,  was  operating  said 
shredder  under  the  immediate  direction  of  the  defendant, 
and  in  the  presence  of  the  defendant;  that,  as  a  result  of 
said  injury,  plaintiff's  right  hand  was  seriously  and  perma- 
nently injui'ed,  and  he  has  suffered  intense  pain  and  an- 
guish, both  physical  and  mental,  and  has  been,  and  will  be, 
partially  incapacitated  for  work;  that  he  has  incurred  ex- 
pense for  medicine,  nursing  and  for  physician;  that  at  the 
time  of  the  injury  he  \^'a.s  an  able-bodied  man,  engaged  in 
the  occupation  of  an  engineer  and  general  laborer,  receiv- 
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ing  on  an  average  |18  per  week,  as  compensation  for  his 
labor;  that  said  injury  was  not  intentional  on  the  part  of 
plaintiff,  or  the  resnlt  of  intoxication  on  his  part.  The 
damages  claimed  are  particularly  set  out.  It  is  then  al- 
leged : 

"That  the  defendant,  at  the  time  of  the  accident  to  the 
plaintiff  resulting  in  the  injury  of  the  plaintiff,  had  not  in- 
sured his  liability,  under  Chapter  147  of  the  Laws  of  the 
Thirty-fifth  General  Assembly  of  the  state  of  Iowa,  in  any 
corporation,  association  or  organization  approved  by  the 
state  department  to  such  insurance  department  satisfactory 
to  the  insurance  department  and  Iowa  Industrial  Commis- 
sioner of  his  solvency  and  financial  ability  to  pay  the  com- 
pensation and  benefits  as  by  such  act  provided,  and  to  make 
such  payments  to  the  parties  entitled  thereto;  nor  had  the 
defendant  deposited  with  such  insurance  department  and 
the  Iowa  Industrial  Commissioner  security  satisfactory  to 
such  insurance  department  and  the  Iowa  Industrial  Com- 
missioner as  would  secure  the  payment  of  such  compensa- 
tion." 

He  asks  damages  in  the  sum  of  f  10,000. 
Defendant  moved  to  strike  that  part  of  the  petition  in 
which  it  was  alleged  that  defendant  was  an  independent 
contractor,  and  for  profit,  but  this  was  overruled.  The  de- 
fendant also  moved  to  strike  that  part  of  the  petition  al- 
leging that  defendant  had  not  insured  his  liability  under 
Chapter  147  of  the  Acts  of  the  Thirty-fifth  General  Assem- 
bly, and  that  he  had  not  deposited  security  with  the  insur- 
ance department,  for  the  reason  that  the  same  is  imma- 
terial and  redundant  matter  and  surplusage,  it  appearing 
on  the  face  of  the  substituted  petition  that  plaintiff,  at 
the  time  the  alleged  injuries  were  sustained,  was  a  laborer 
engaged  in  an  agricultural  pursuit,  and  within  the  excep- 
tion of  Sec.  1,  Chap.  147,  Acts  Thirty-fifth  General  Assem- 
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bly  (Sec.  2477-m,  Code  Bupp.,  1913).  This  ground  of  the 
motion  was  sustained. 

As  a  part  of  the  motion,  appellee  moved  for  a  more 
sppciflc  statement,  upon  the  following  grounds,  among  oth- 
ers: (3)  Let  him  be  required  to  state  whether  or  not  negli- 
gence in  the  premises  by  the  defendant  was  the  proximate 
cause  of  the  alleged  Injury  to  plaintiff,  and,  if  he  alleges 
that  it  was,  let  him  be  required  to  state  in  what  respect 
or  particular  and  in  what  manner  the  defendant  was  negli- 
gent in  the  premises.  (4)  Let  him  be  required  to  state 
whether  or  not  the  plaintiff  was  free  from  contributory  neg- 
ligence. These  two  grounds  of  the  motion  were  sustained. 
It  will  be  observed  that  it  is  not  alleged  in  the  petition 
that  defendant  was  guilty  of  negligence,  nor  that  plaintiff 
was  free  from  contributory  negligence.  It  is  not  claimed 
by  appellant  that  the  allegations  of  his  petition  would  en- 
title him  to  recover  as  for  negligence  at  common  law.  But 
he  does  claim  that  he  has  brought  himself  within  the  Work- 
men's Compensation  Act,  while  defendant's  contention  is 
that  plaintiff  is  within  the  exception  contained  in  the  Act, 
which  provides: 

"♦  ♦  •  But  this  act  shall  not  apply  to  any  house- 
hold or  domestic  servant,  farm  or  other  laborer  engaged  in 
agricultural  pursuits,"  etc. 

It  does  not  appear  from  the  record,  but  seems  to  be  con- 
ceded in  argument,  that  neither  the  employer  nor  the  em- 
ployee had  given  notice  of  an  election  to  accept  or  reject 
the  terms  of  the  Compensation  Act;  that  appellee,  as  an 
employer  of  labor,  did  not  give  notice  in  writing  to  his  em- 
ployees of  an  election  not  to  provide,  secure  and  pay  com- 
pensation under  said  act  to  employees  for  injuries  sus- 
tained arising  out  of  and  in  course  of  the  employment,  by 
posting  said  notice  or  by  filing  same  with  the  Industrial 
Commissioner. 
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Incidentally,  the   issue   is   raised;   and 
2.  Master  and        there  is  some  argument  upon  the  point,  as 

SERVANT :  o  f  Mr  y 

Comp^ifsafioii  *^  whether  or  not  appellee  rejected  the 
to^'insure***  Workmen's  Corapeusatiou  Act  by  failing  to 
iifool!*^'  insure  his  liability  thereunder  or  by  failing 

to  deposit  security,  and  thus  brought  him- 
self within  the  provisions  of  said  Workmen's  Compensation 
Act.  Appellant  contends  that  api^ellee,  not  having  insured 
his  liability  as  required  by  the  provisions  of  the  Employ- 
ers' Liability  and  Workmen's  Compensation  Act,  as  con- 
tained in  Sec.  2477-m41,  Code  Supp.,  1913,  was  liable  in 
the  instant  case  for  the  injury  of  appellant,  under  Part  1  of 
the  act,  to  the  same  extent  as  though  he  had  rejected  the 
])rovisions  of  the  act.  And  the  inquiry,  as  ap|)ellee  pots 
it,  is  whether,  by  such  failure  or  omission,  he  rejected  the 
act,  and  whether  he  is,  by  reason  thereof^  deprived  of  the 
common-law  defenses  of  assumption  of  risk,  contributory 
negligence,  etc.  It  is  said  in  argument  that,  if  this  ques- 
tion has  not  already  been  raised  and  decided,  the  opinion 
of  this  court  upon  this  phase  of  the  matter  w^ill  doubtless 
be  helpful  to  the  profession  as  a  whole  in  dealing  with  the 
Workmen's  Compensatiooi  Act  in  the  future.  But,  as  we 
shall  see  in  a  moment,  we  think  the  question  is  not  in  the 
case,  and  it  will  be  time  enough  to  decide  the  point  when 
it  is  properly  raised,  and  we  have  argument  upon  that  point. 
It  is  doubtful  whether  the  question  is  raised  by  the  plead- 
ings, but,  if  it  is,  the  argument  is  limited  to  two  questions, 
and  tliey  are,  whether  the  rights  of  the  parties  are  aflFected 
by  the  claim  that  defendant  was  an  independent  contractor, 
and  whether  or  not  plaintiff  was  engaged  in  agricultural 
pursuits,  and  thus  comes  within  the  exception  to  the  stat- 
ute. If  the  fact  that  defendant,  as  between  himself  and 
fiwaney,  was  an  independent  contractor  is  not  material, 
then  the  question  presented  is  narrowed  still  further  to  the 
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one  question  as  to  whether  or  not  plaintiff  was  engaged  in 
agricultural  pursuits. 

One  of  the  assignments  of  error  is  that  the  lower  court 
erred  in  striking  from  appellant's  substituted  petition  the 
paragraph  averring  that  the  appellee  had  not  insured  hiA 
liabilitj  under  the  Employers'  Liatiility  and  Workmen's 
Compensation  Act,  for  the  reason  that  the  appellee,  in  op- 
erating the  corn  shredder  as  an  independent  contractor  for 
profit  was  not  engaged  in  agricultural  pursuits.  In  support 
of  this,  they  cite  Sees.  2477-m  and  2477-m41,  Code  Supp., 
1913;  Hunter  v.  Colfax  Consolidated  Coal  Co.,  175  Iowa 
245.  They  put  it  another  way,  and  they  concede  in  argu- 
ment that: 

"If  the  appellee,  in  operating  said  corn  shredder,  was 
engaged  in  agricultural  pursuits,  and  the  appellant  was  em- 
ployed by  appellee  as  a  farm  or  other  laborer  engaged  in 
agricultural  pursuits,  then  the  trial  court  was  right  in  sus- 
taining appellee's  motion  to  strike  and  for  more  specific 
statement.     If  not,  the  lower  court  was  in  error.^ 

Appellee  makes  substantially  the  same  concession.  He 
.  contends  that  appellant,  at  the  timfe  his  alleged  injuries 
were  sustained,  was  a  laborer  engaged  in  an  agricultural 
pursuit,  and  he  sustained  said  ^injuries  while  engaged  in  an 
agricultural  pursuit  as  a  farm  laborer,  and  that  the  other 
points  must  stand  or  fall  with  this,  and  that,  if  this  point 
is  sustained,  then  the  rulings  of  the  lower  court  as  to  the 
other  points  are  correct. 

Before  taking  up  these  two  points,  it  should  be  said 
that,  in  the  assignment  of  errors,  appellant  complains  that 
the  court  erred  in  sustaining  the  motion  for  more  specific 
statement,  requiring  plaintiff  to  state  whether  defendant's 
negligence  was  the  proximate  cause  of  the  injury,  and  to 
state  the  manner  in- which  appellee  was  negligent,  and  in 
requiring  plaintiff  to  state  whether  he  waa  free  from  ,con- 
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tributory   negligence.    He  calls  attention   again   to  Sec 
2477-m,  which  provides,  among  other  things: 

"In  actions  by  an  employee  against  an  employer  for 
personal  injury  sustained  arising  out  of  and  in  the  conne 
of  the  employment  where  the  employer  has  elected  to  reject 
the  provisions  of  this  act,  it  shall  be  presumed  that  the 
injury  to  the  employee  was  the  direct  result  and  growing 
out  of  the  negligence  of  the  employer;  and  that  such  neg- 
ligence was  the  proximate  cause  of  the  injury ;  and  in  such 
cases  the  burden  of  proof  shall  rest  upon  the  employer  to 
rebut  the  presumption  of  negligence.'' 

We  do  not  quite  understand  the  theory 
'  KBROB -^  narm-     of  the  trial  court  as  to  the  rulings  on  the 

1688   error '. 

more  speciisc      motiou  for  more  specific  statement.    It  may 

8tatemeDt8.  ,  .  , 

be  that  the  parties  were  themselves  in  doubt 
as  to  how  to  proceed  under  this  new  law.  But  if  the  rul- 
ing of  the  court  on  the  motion  for  more  specific  statement 
is  erroneous,  it  is  without  prejudice  to  plaintiff,  if  the  hold- 
ing here  is  against  his  contention  on  the  two  points  relied 
upon,  which  have  been  before  stated.  If  the  trial  court  was 
of  opinion  that  defendant  was  within  the  exception  to  the 
statute  because  a  farm  laborer,  it  would  have  been  proper 
for  the  court  to  require  plaintiff  to  allege  negligence  of  the 
defendant,  and  that  plaintiff  was  free  from  contributory 
negligence,  if  plaintiff  was  seeking  to  recover  at  common 
law  independently  of  the  statute — but  such  was  not  the 
case.  If,  as  we  hold,  plaintiff  comes  within  the  exception 
to  the  statute,  no  prejudice  could  result  to  him  from  the 
ruling  sustaining  the  motion  to  make  the  petition  more 
specific,  because  plaintiff  could  not  recover  under  the  Com- 
pensation Act;  and  this  is  so  whether  defendant  had  re- 
jected the  provisions  of  the  act  or  not.  If  plaintiff  should 
now  seek  to  recover  independently  of  the  act,  it  would  be 
necessary  that  he  allege  negligence  of  the  defendant  and  his 
own  freedom  from  contributory  negligence;    so   that,  in 
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either  event,  the  ruling  at  this  point  is  without  prejudice. 
We  shall  now  take  up  the  two  points  relied  upon.  No  au- 
thorities are  cited  by  either  side  on  these  points,  except  the 
statutes  before  set  out  and  the  Hunter  case. 

1.    As  to  plaintiff's  claim  that  the  de- 
^"  talgCTerai*:  '**'"  feudant    was    an    independent   contractor, 
and^auegations   ^^  think  the  petition  pleads  only  a  conclu- 
conlracf^re?*"     ^^^°  *^^*  defendant  was  an  independent  eon- 
tractor.    An    independent    contractor    has 
been  defined  or  described  as  one  who,  exercising  an  inde- 
pendent employment,  contracts  to  do  work  according  to  hid 
own  method,  without  being  subject  to  the  control  of  his 
employer  except  as  to  the  result  of  the  work.    Bodtoell  v. 
Webster,  (Neb.)  154  N.  W.  229. 

The  facts  as  stated  in  the  petition  do  not  show  that  the 
defendant  was  an  independent  contractor  within  this  defi- 
nition, but,  as  said,  it  is  stated  as  a  general  conclusion  that 
he  was  such.  But  this  point  is  not  made  by  appellee,  so 
that  we  should  not,  perhaps,  consider  the  question.  We 
think  that,  under  the  circumstances  of  this  cdse,  it  is  not 
material  that,  as  between  the  defendant  and  Swaney,  de- 
fendant was  an  independent  contractor.  If  defendant  was 
seeking  to  recover  from  Swaney,  then  the  question  might 
be  material  as  bearing  on  the  question  as  to  whether,  being 
an  independent  contractor,  he  was  a  laborer  or  employee. 
Or,  if  plaintiff  was  seeking  to  recover  from  Swaney.  the 
question  as  to  whether  defendant,  Horn,  was  an  indepen- 
dent contractor  might  be  material  on  the  question  as  to 
whether  plaintiff  was  an  employee  of  Swaney's.  Even 
though  defendant,  Horn,  was  an  independent  contractor  as 
between  himself  and  Swaney,  defendantf  Horn,  could  be  en- 
gaged in  an  agi'icultural  pursuit,  and,  if  so,  plaintiff,  Horn's 
employee,  could  be  so  engaged.  It  appears  to  us  that  it  is 
not  so  much  a  question  as  to  the  relations  between  defend- 

a 

ant,  Horn,  and  Swaney,  as  it  is  between  plaintiff  and  the 
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defendant;  that  is,  whether  the  relation  of  master  and 
servant,  or  employer  and  employee,  existed.  As  stated, 
plaintiff  alleges  that  he  was  in  the  employ  of  defendant. 
If  he  was  an  independent  contractor,  snch  relation  would, 
of  course,  not  exist.  There  is  no  claim,  as  between  plain- 
tiff and  defendant,  that  plaintiff  is  an  independent  con- 
tractor. It  is  alleged  in  the  petition  and  admitted  by  the 
demurrer  that,  at  the  time  of  the  injury  complained  of, 
plaintiff  was  in  the  employ  of  defendant,  engaged  in  tbe 
occupation  of  an  engineer  and  general  laborer,  receivii^ 
on  an  average  |18  per  w^eek  as  compensation  for  his  labor. 
The  question  is  whether  plaintiff,  the  injured  party,  was  an 
independent  contractor.  It  has  been  held  that  the  terra 
"workman"  does  not  include  an  independent  contractor  for 
work  wherever  done,  and  that  the  injured  party  was  not  an 
independent  contractor,  in  a  case  where  many  of  the  ele- 
ments of  the  relation  a|>peared,  but  the  employers  speciallj 
agreed  to  compensate  such  person  in  case  of  injury  by  acci- 
dent.    Boyd,  Workmen's  Compensation,  Sec.  444. 

Without  further  discussion  of  this  question,  the  fol- 
lowing cases  may  be  cited  as  having  a  bearing  upon  tbe 
question  in  regard  to  independent  contractors:  See  note 
to  Rayner  v.  Sligh  Furniiurc  Co.,  L.  R.  A.  1916  A,  22,  at 
page  118;  Thmnpson  v.  Twiss,  L.  R.  A.  1916  E,  506;  Tuitle 
V,  Embury-Martin  Lhr,  Co.,  (Mich.)  158  N.  W.  875. 

2.    This  brings  us  to  the  other  question 

5.  Master  and       relied  upon, — and  really  the  only  question 

'flan's  rompen-    jn  the  case, — ^and  that  is  whether  plaintiff 

SATlOu   ACT  • 

tadependent "* '    ^^^  ^  "farm  or  Other  laborer  engaged  io 
Sectf^**"'*         agricultural  pursuits."     If  so,  he  is  within 

the  exception  contained  in  Sec.  2477-m,  Code 
Rupp.,  1913,  and  not  within  the  Compensation  Act.  It 
seems  to  us  it  is  hardly  a  debatable  question.  No  autho^ 
ities  are  cited  by  either  party  on  this  point.  The  petition 
alleges  that,  at  the  time  of  his  injury,  he  was  engaged  as 
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an  eagineer  and  laborer  in  defendant's  employ,  operating 
a  piece  of  farm  machinery,  a  corn  shredder.  In  2  Corpus 
Juris  982,  and  Century  Dictionary,  we  find  this  definition 
of  agricultural:  "Pertaining  to,  connected  with,  or  .en- 
gaged in  agriculture."  We  also  find,  at  page  988,  2  Corpus 
Juris,  that  "the  term  agriculture  has  been  defined  to  be  the 
'art  or  science  of  cultivating  the  ground,  especially  in  fields 
or  large  quantities,  including  the  preparation  of  the  soil, 
the  planting  of  seeds,  the  raising  and  harvesting  of  crops, 
and  the  rearing,  feeding  and  management  of  live  stock; 
tillage,  husbandry,  and  farming.' " 

In  the  last  citation,  the  note  cites  Dillard  v.  Wehh,  55 
Ala.  468»  474,  where  it  is  held,  as  to  the  comprehensivenens 
of  the  term  "agriculture:" 

"The  variety  of  products  of  the  earth,  of  agricultural 
implements  and  of  domestic  animals,  invited  and  put  on 
exhibition  at  agricultural  fairs,  attests  the  comprehensive- 
ness of  the  term  'agriculture.'  It  refers  to  the  field,  or  farm, 
with  all  its  wants,  appointments,  and  products,  as  horti- 
culture refers  to  the  garden,  with  its  less  important,  though 
varied,  products.** 

The  note  also  cites  Simons  v.  Lovell,  7  Heisk.  (Tenn.) 
510,  516,  as  holding: 

"It  is  equivalent  to  husbandry,  and  husbandry,  Webster 
defines  to  be  the  business  of  a  farmer,  comprehending  agri- 
culture or  tillage  of  the  ground,  the  raising,  managing,  and 
fattening  of  cattle  and  other  domestic  animals,  the  man 
agement  of  the  dairy  and  whatever  the  land  produces." 

In  Shafer  v.  Parke,  Davis  d  Co.,  (Mich.)  159  N.  W. 
304,  it  was  held  that  the  employee  of  a  company  manufac- 
turing drugs,  serums,  and  other  pharmaceutical  prepara- 
tions, and  maintaining  a  farm  and  stock,  in  the  preparation 
of  serums,  but  from  which  it  sold  surplus  grains,  etc.,  who 
was  employed  on  the  farm  to  perform  ordinary  farm  labor. 

Vol.  179  la.— 60  ... 
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and  was  iDJured  by  being  kicked  by  a  horse,  was  a  farm 
laborer,  within  the  Workmen's  Compensation  Act. 

There  can  be  no  doubt  that  shredding  corn  is  a  part  of 
carrying  on  a  farm.  Swaney  could  have  employed  defend- 
ant to  plow  a  40acre  field,  and  defendant  could  have  em- 
ployed plaintiflp  to  assist  him.  The  fact  that  defendant  may 
have  agreed  to  plow  the  entire  field  by  contract  would  not 
change  the  character  of  the  work,  and  both  he  and  his  as- 
sistant would  still  be  engaged  in  farming  operations. 

It  is  our  conclusion  that,  under  the  allegations  of  the 
petition  as  it  now  stands,  plaintiff  has  not  brought  himself 
within  the  Compensation  Act,  but  that  he  is  a  farm  laborer 
or  other  laborer  engaged  in  agricultural  pursuits,  and  with- 
in the  exception  of  Sec.  2477-m.  This  being  so,  it  is  not 
material  to  his  rights  that  defendant  failed  to  insure  his 
liability  or  deposit  security,  and  the  trial  court  properly 
sustained  defendant's  motion  to  strike  that  part  of  the  pe- 
tition. Since  plaintiff  does  not  come  within  the  Compensa- 
tion Act,  he  may  wish  to  amend  and  seek  to  recover  as  for 
negligence  at  common  law,  and  in  that  case  it  will  be  neces- 
sary that  he  allege  the  matters  which  the  trial  court  re- 
quired him  to  allege  as  to  defendant's  negligence  and  plain- 
tiff's freedom  from  contributory  negligence. 

It  is  our  conclusion  that  the  case  ought  to  be,  and  it 
is, — Affirmed, 

Gaynob,  C.  J.,  Ladd  and  Evans,  J  J.,  concur. 


Barbara  Dickinson,  Appellee,  v.  City  op  Waterloo,  Ap- 
pellant. 

MtJKICIPAL  COBPOBATIONS:  Public  ImprovemeBt»— LegislatiTe 
Act  In  Ordering — Review  by  Courts.  The  legislative  act  of  a 
city  In  ordering  a  sewer  raises  a  conclusive  presumption  that 
the  property  within  the  legal  zone  of  the  Improvement  will,  in 
$ome  degree,  be  benefited.    It  follows  that  the  court  will  lend 


April  1917]  Dickinson  v.  Citt  of  Waterloo.  947 

ear  to  the  complaint  of  oyerassessment — not  to  a  denial  of 
any  assessment. 

Appeal   from   Black    Hawk   District   Court. — Obobcub    W. 

Dunham,  Judge. 

Friday,  April  6,  1917. 

In  the  district  court,  this  was  an  appeal  by  the  plain- 
tiff from  an  order  of  the  city  council  of  Waterloo,  assessing 
against  her  property  a  part  of  the  cost  of  a  certain  sewer. 
She  denied  liability  for  any  part  of  such  cost,  on  the  ground 
that  she  received  no  benefit  therefrom.  Her  contention  was 
sustained  in  the  district  court,  and  a  cancellation  of  the  as- 
sessment was  ordered.  Prom  such  decree  of  the  district 
court,  the  defendant  city  has  appealed. — Reversed  and  Re- 
manded, 

Alfred  W.  MuUa/n,  for  appellant. 

Mea/TB  d  Lovejoy,  for  appellee. 

Evans,  J. — ^The  plaintiff  is  the  owner  of 
Municipal  a  certain  residence  property  in  the  city  of 
^rovemSu-  Waterloo,  which  is  fully  improved  as  such, 
to%wTSgV'  and  is  of  the  value  of  about  |9,000.  Its  di- 
coStI  ^^  mensions  are  60  feet  by  140  feet    It  abuts 

upon  Fourth  Street  for  its  width  of  60  feet, 
and  the  dwelling  thereon  fronts  upon  such  Fourth  Street. 
Its  lateral  dimension  of  140  feet  fronts  upon  Baird  Street. 
The  sewer  involved  herein  was  constructed  along  Baird 
Street.  The  contention  for  plaintiff  is  that  she  had  com- 
plete sewer  facilities  on  Fourth  Street,  and  that  the  sewer 
upon  Baird  Street  could,  therefore,  be  of  no  service  to  her, 
and  it  would,  for  the  same  reason,  be  of  no  benefit  to  the 
property.  It  appears  that,  some  years  prior,  a  main  sewer 
had  been  constructed  along  Fourth  Street,  and  plaintiff's 
dwelling  was  duly  connected  therewith.  There  was  also  a 
main  sewer  upon   Fifth   Street,  which  ran   parallel  with 
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Fourth  Street.  The  Baird  Street  sewer  connected  these  two 
sewers.  It  was  both  a  sanitary  and  a  storm  sewer.  Baird 
Sti'eet  was  a  residence  sti-eet.  Though  plaintiff's  residence 
did  not  front  upon  it,  other  residences  did.  It  was  about 
to  be  paved,  and  was  thereafter  paved.  The  sewer  was  laid 
in  advance  of  the  paving.  The  plaintiff's  dwelling  house 
occupied  the  front  70  or  80  feet  of  her  lot.  Upon  the  rear 
of  her  lot,  she  had  built  a  valuable  garage.  Whether  this 
garage  was  connected  with  any  other  sewer  system  does 
not  appear.  The  case  was  tried  for  the  plaintiff  on  the 
general  theory  that  the  use  or  adaptability  of  the  prop- 
erty was  fixed,  and  that  the  plaintiff  contemplated  no 
changes  therein,  and  that  no  advantageous  change  in  the 
use  of  the  property  was  probable.  Upon  this  hypothesis, 
a  number  of  witnesses  testified  on  behalf  of  the  plaintiff 
that  the  property  was  not  benefited,  and  that  its  value  was 
in  no  manner  increased  thereby.  This  was  the  theorjs 
adopted  by  the  trial  court,  and  the  assessment  was  can- 
celled in  toto.  The  amount  of  such  original  assessment 
was  f  125.  The  finding  of  the  court  was  based  upon  the 
construction  of  Section  792-a,  Code  Supplement,  1913.  The 
theory  adopted  by  the  trial  court  runs  counter  to  our  hold- 
ing in  the  recent  case  of  Chicago,  R,  I,  d  P.  R,  Co.  v.  City 
of  Centerville,  172  Iowa  444.  See  also  Tn  re  Jefferson  Street 
^eicer,  179  Iowa  975.  The  cited  case  was  decided  since  the 
trial  of  the  case  at  bar.  Our  holding  in  that  case  is  quite 
conclusive  of  the  case  before  us.  Following  our  holding 
therein,  the  oi-der  of  cancellation  entered  by  the  trial  court 
must  be  reversed. — Reversed  and  Remanded. 

9 

Gaynor^  0.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Levi  R.  Fitlton  et  al.,  Appellees,  v.  Flora  Fulton,  Ap- 
pellant. 

WILLS:     ConBtruction—Bemainders— Vested  (?)   or  Contingent   (?) 
1    — ^Devise  by  Indirection.     Where  a  devise  is  implied   from   a 
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simple  direction  to  divide,  the  devisee  takes  no  vested  interest 
until  the  time  specified  for  a  division  arrives. 

PRINCIPLE  APPLIED:     The  material  parts  of  a  will  were: 

1.  That  testator's  wife  should  have  a  life  estate  in  certain 
real  estate. 

2.  That  **upon  the  death  of  my  wife,  I  direct  that  all  my 
property  ♦  •  •  be  divided  between  my  eight  children." 

3.  That  "in  case  of  the  death  of  any  of  said  children  loithout 
Jiving  issue,  then  the  share  of  said  child  shall  be  divided  equal- 
ly among  the  surviving  children  or  their  legal  heirs.'' 

Testator  was  survived  by  the  said  wife  and  said  eight  chil- 
dren. Subsequently,  hut  prior  to  the  death  of  testator* s  wife, 
one  of  the  children  died,  and  left  a  widow  surviving,  but  no 
issue.  Later,  the  mother  (testator's  wife)  died.  The  construc- 
tions of  the  will  contended  for  were: 

1.  By  the  seven  remaining  children:  That  they  took  the  en- 
tire property,  because  the  will  gave  no  vested  interest  until 
the  death  of  the  mother. 

2.  By  the  son's  widow:  That  she  took  a  one-eighth  interest, 
because  such  interest  became  vested  in  her  husband  (testator's 
son)  ic/ten  the  father  died. 

Held,  the  first  contention  was  correct. 

WHjLS:    Oonstniction — ^Remainders — Vested  (7)  or  Contingent  (?) — 

2  Partiality  of  Law.  The  partiality  of  the  law  for  vested  remain- 
ders must,  manifestly,  yield  to  the  clearly  expressed  testamen- 
tary intent  of  testator. 

PRINCIPLE  APPLIED:     See  No.  1. 

WIIaLS:      Construction  —  Remainders — "Words    of    Substitution.*' 

3  "Words  of  substitution," — ^that  is,  words  substituting  another 
as  devisee  in  case  the  first  devisee  cannot  take  under  the  will 
by  reason  of  the  happening  or  non-happening  of  a  specified  con- 
dition,— when  clearly  expressed,  must  be  given  full  effect,  even 
though  such  construction  results  in  a  non-vested  remainder, 
contrary  to  the  general  preference  of  the  law. 

WHsLS:     Construction — ^Remainders — Vested  (7)  or  Contingent  (7) 

4  — ^ew  YQ^k  and  Common-law  Rule  Distinguished.  The  rule  that 
an  estate  in  remainder  is  vested  whenever  there  is  a  person  in 
being  who  would  have  the  immediate  right  to  the  possession  of 
the  land  if  the  precedent  estate  were  then  terminated,  with  the 
qualification  that  such  vested  remainder  may  be  rendered  de- 
feasible by  a  condition  subsequent,  is  a  New  York  statute  rule, 
and  not  the  common-law  rule,  which  is  in  force  in  Iowa. 

Deemer  and  Weaver,  J.I.,  dissent  as  to  the  construction 
placed  on  the  will  in  question. 
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Appeal  from  Butler  District  Court. — M.  F.  Edwards,  Judge. 

Friday,  April  6,  1917. 

Action  to  construe  a  will.  The  question  presented  ia 
whether  the  children  of  the  testator  took  a  vested  op  a 
contingent  remainder  at  the  time  of  his  death.  The  re- 
mainder was  subject  to  the  life  estate  of  the  widow.  One  son 
died  without  issue,  after  the  death  of  the  testator,  but  be- 
fore the  death  of  the  widow.  The  deceased  son  left  a  widow 
surviving  him.  This  widow  claims,  as  sole  devisee  of  her 
husband,  the  remainder  alleged  to  have  vested  in  her  hus- 
band upon  the  death  of  the  testator.  The  trial  court  held 
that  the  remainder  was  contingent  and  not  vested.  The 
widow  of  the  deceased  son  has  appealed. — Affirmed. 

W.  C.  Bhepard,  for  appellant. 

C.  G.  Burling,  for  appellees. 

Evans,  J. — The  testator  was  Levi  Ful- 

**  JtrucfionT°re-     ^ou.     He  left  Surviving  him  a  widow  and 

vested*^"?)  or     eight  children.    He  devised  certain  real  es- 

devise^bySn-  '   tate  in  Butler  County,  the  material  part  of 

direction.  mi  v    •  *   n 

his  Will  bemg  as  follows : 

"First :  After  the  payment  of  my  just  debts,  including 
funeral  expenses  and  expenses  of  administration,  I  give, 
devise  and  bequeath  unto  my  wife,  Elizabeth  Fulton,  to 
hold  during  the  balance  of  her  natural  life,  and  enjoy  the 
rents  and  profits  therefrom,  the  following  described  prop- 
erty, to  wit:     [Describing  it.] 

"Second:  Upon  the  death  of  my  wife,  I  dii-ect  that  all 
my  property,  real  and  personal,  shall  be  divided  between 
my  eight  children,  viz. :  [Naming  them.]  In  case  of  the 
death  of  any  of  said  children  without  issue  living,  then  the 
share  of  such  child  shall  be  divided  equally  among  the  siuv 
viving  children,  or  their  l^al  heirs." 

One  of  the  surviving  children  of  the  testator  was  John 
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Fulton,  who  died  without  issue  before  the  death  of  the  sur- 
viving widow  of  the  testator.  If  John  Fulton  had  survived 
the  widow  of  the  testator,  he  would  have  taken  under  the 
will  as  one  of  the  remaindermen. 

It  is  contended  for  the  appellant  that 

*'  JtracfionTrc- .    Jo^n  Fultou  took,  at  the  death  of  the  testa- 

ve*Bted^7?)  OP     tor,  a  vested  remainder,  the  enjoyment  of 

contlni^nt  (?):,.,  ,  ,  ,     ,      . 

partiality  of       which  was  oulv  postponed  during  the  life 

of  the  surviving  widow.  On  the  other  hand, 
it  is  contended  for  appellees  that  the  children  of  the  testa- 
tor took  a  contingent  remainder  only,  and  that,  by  the 
terms  of  the  will,  the  remainder  could  vest  only  upon  the 
death  of  the  surviving  widow,  and  vest  then  only  in  such 
of  the  children  as  should  survive  the  widow,  and  in  the 
issue  of  those  deceased.  The  rules  of  construction  herein 
involved  are  well  settled,  but  the  application  of  them  to  the 
particular  case  is  often  very  diflScult.  Many  of  the  cases 
which  have  been  considered  are  near  the  border  line,  and 
the  distinctions  drawn  are  sometimes  very  close.  It  is  well 
settled  that,  unless  the  intent  of  the  testator  is  made  to 
appear  to  the  contrary,  a  devise  will  be  construed  in  favor 
of  a  vested  remainder  instead  of  a  contingent.  The  cardi- 
nal rule  of  construction,  however,  is  that  the  intent  of  the 

testator,  as  manifested  by  the  terms  of  the 

**  J^ructionT""        ^'^'^  must  be  given  effect.    Does  the  will  be- 

-w'S?d°^o?\       fore  us  fairly  indicate  by  its  terms  that  the 

Bubstituton.        testator  intended  to  make  substitution  for 

such  of  his  children  as  should  die  without  issue  before  the 

time  of  the  distribution  provided  "upon  the  death  of  my 

wife?'' 

The  appellant  contends  that  the  case  is  similar  in  its 
facts  to  Blain  v.  Dean,  160  Iowa  708;  whereas  the  appellees 
contend  that  the  case  is  ruled  by  Birdsall  v,  BirdftaUj  157 
Iowa  363,  and  Baker  v,  Eibhs,  167  Iowa  174,  and  similar 
previous  cases.    It  is  quite  clear  that  the  case  is  not  ruled 
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by  Blain  v.  Dean,  supra.  In  that  case,  certain  specified 
property  was  set  aside  to  the  widow  for  life,  and  otiier  prop- 
erty was  devised  to  the  children.  This  latter  provision  of 
the  will  necessarily  took  effect  upon  the  death  of  the  tes- 
tator, there  being  no  condition  or  contingency  in  reference 
thereto.  The  remainder^  subject  to  the  life  estate  of  the 
widow  (and  of  another),  was  also  devised  to  the  children, 
after  the  death  of  the  life  tenant  in  the  same  shares  as  in 
the  first  provision.  It  was  therefore  held  in  that  case  that 
all  the  interest  of  the  children  necessarily  vested  at  the 
death  of  the  testator.  We  are  clear,  therefore,  that  this 
case  is  not  ruled  by  the  Blain  case.  More  nearly  in  point 
are  the  following  cases:  Birdsall  v,  Birdsall^  157  Iowa  363; 
Baker  v,  Hibhs,  167  Iowa  174;  Olseti  v.  Younger  man,  136 
Iowa  404 ;  Taylor  v.  Taylor,  118  Iowa  407 ;  Wilhelm  v.  Cal- 
der,  102  Iowa  342;  McClain  t*.  Capper,  98  Iowa  145. 

1.  There  is  one  feature  of  this  case  that  is  quite  de- 
cisive, and  we  give  it  our  first  attention.  It  will  be  noted 
that,  by  the  terms  of  the  will,  the  testator  directed  that, 
upon  the  death  of  his  wife,  all  his  property  should  be 
divided  among  his  children,  etc.  There  is  no  other  provi- 
sion of  the  will  whereby  it  purports  to  devise  any  property 
to  any  children.  The  devise  to  them  is  implied  by  the  di- 
rection to  divide,  above  quoted.  In  such  a  case,  we  have 
held  repeatedly  that  the  devise  or  gift  is  inseparable  from 
the  direction  to  divide;  and  where  the  directed  division  is, 
by  the  terms  of  the  will,  postponed  to  a  futui-e  date,  the 
•  gift  is  likewise  postponed.  In  such  a  case  the  remainder- 
men take  a  contingent,  and  not  a  vested,  remainder,  where 
the  will  imposes  the  condition  that  the  remaindermen  sur- 
vive the  future  event  or  have  issue.  This  was  the  holding  in 
McClain  r.  Capper^  98  Iowa  145;  Olsen  t\  Yonngerman,  136 
Iowa  404;  JAngo  v,  fimith,  174  Iowa  401,  407.  In  the  Lingo 
case  we  said : 

"In  Olsen  v.  Youngerman,  136  Iowa  404,  the  gift  was 
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,  construed  to  be  witliin  the  well  established  rule  that,  where 
the  gift  is  implied  from  the  direction  to  divide  or  pay  at  a 
future  time,  the  gift  is  future,  not  immediate;  contingent, 
not  vested.  In  other  words,  where  the  gift  is  to  be  implied 
from  the  direction  to  divide  or  distribute,  it  necessarily  is 
inseparable  from  that  direction  and  must  partake  of  its 
quality ;  so  that  if  one  is  contingent,  the  other  must  be.  See 
McClain  t\  Capper,  98  Iowa  145;  In  re  Kountz's  Estate, 
213  Pa.  390  (62  Atl.  1103,  3  L.  R.  A.  [N.  S.]  639,  5  Ann. 
Pas.  427)  ;  Tn  re  Crane,  164  N.  Y.  71  (58  N.  E.  47)  ;  McCart- 
nnf  r.  Oshurn,  VIS  111.  403  (9  N.  E.  211)." 

In  the  McCJain  case^  the  will  contained  the  following 
provision : 

"When  my  j'oungest  child  arrives  at  full  age,  I  desire 
that  the  real  estate  *  *  *  be  equally  divided  between 
my  children  [naming  them],  their  heirs  or  survivors  of 
them." 

We  held  that  no  estate  vested  until  the  youngest  child 
had  arrived  at  majority,  and  that  another  child  that  died 
testate  before  such  event  passed  no  interest  in  such  estate 
to  his  devisee.  In  Taylor  t\  Taylor,  118  Iowa  407,  the  will 
contained  the  following: 

^'I  give,  devise,  and  bequeath  all  my  property,  real  es- 
tate described  as  follows  [describing  real  estate  in  ques- 
tion], and  personal  property,  to  my  wife,  Elizabeth  Taylor, 
for  her  use  and  control  during  her  widowhood,  and  at  her 
decease  or  marriage  to  be  equally  divided  between  my  chil- 
dren or  their  heirs  as  the  law  directs,^'  etc. 

We  held  that  the  time  of  the  vesting  of  the  interest 
of  the  children  was  postponed  to  the  time  of  the  decease 
or  marriage  of  the  widow,  and  that  substitution  was  in- 
tended for  any  of  the  children  who  should  die  before  such 
event.  In  Olsen  t\  Youngerman,  136  Iowa  404,  we  construed 
similar  provisions  in  a  will  to  the  same  result. 

2.     If  the  will  under  consideration  fairlv  discloses  the 
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intention  of  tlie  testator  that  only  such  of  his  children  as 
should  survive  his  widow  should  take  under  its  provisions, 
then  the  holding  of  the  trial  court  is  well  sustained  by  our 
previous  cases.  In  WiUielm  v.  Colder,  102  Iowa  342,  the 
will  contained  the  following  provision : 

"The  residue  of  my  estate,  both  real  and  personal,  I 
give  and  bequeath  to  my  children,  viz.,  Mary  E.  Calder, 
Edith  M.  Calder,  Chas.  A.  Calder,  Adeline  E.  Calder,  Lewis 
B.  Calder,  Cornelia  C.  Calder,  and  George  A.  Calder,  equal- 
ly; but  the  said  property  is  to  be  held  by  my  said  executor 
hereinafter  named  until  after  the  death  .of  mv  said  wife, 
Alcinda  A.  Calder.  And,  in  the  event  that  my  said  wife 
shall  die  before  the  youngest  of  my  surviving  children  be- 
come of  age,  then  said  property  shall  be  held  by  my  said 
executor  until  my  said  youngest  surviving  child  shall  be- 
come of  age,  at  which  time  the  whole  of  the  remaining  part 
of  my  said  estate  shall  be  divided  equally  between  ray  said 
children  then  living,  share  and  share  alike,  and  descend  to 
them  in  fee  simple." 

We  held  that  the  remainder  did  not  vest  before  the 
death  of  the  surviving  wife,  nor  before  the  majority  of  the 
youngest  child,  and  that  a  child  of  the  testator  who  died 
before  such  event  took  nothing  under  the  will  in  his  life- 
time. 

The  Birdsall  case,  157  Iowa  363,  involved  a  provision 
of  a  will  devising  a  life  estate  to  Birdsall  and  his  wife, 
and  ''at  their  death"  to  such  of  their  children  as  should  be 
living  at  that  time. 

We  held  the  remainder  thus  devised  to  be  contingent, 
and  not  vested.  To  the  same  effect  is  Baker  v.  Hihhs,  167 
Iowa  174,  179 ;  also  Horner  v.  Hadse,  177  Iowa  115. 

It  is  assumed  in  the  dissent  that  our  holding  herein 
runs  counter  to  Lingo  v.  Smith,  already  cited.  If  this  be 
a  correct  assumption,  then  we  have  overruled  our  previous 
cases  herein  cited  without  purporting  to  do  so  and  without 
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the  conscionsness  of  having  done  so.  An  examination  of 
that  case  will  show  that  the  assumption  of  the  dissent  in 
this  regard  is  not  correct.  The  result  in  that  case  did  not 
turn  upon  the  question  which  is  decisive  herein.  In  that 
case,  the  testator,  by  Paragraph  4  of  his  will,  devised  to 
his  wife  a  life  estate  in  his  farm,  with  the  remainder  over 
to  his  two  youngest  children,  William  A.  and  Marcus.  By 
Paragraph  6  of  the  will,  the  testator  purported  to  attach  a 
condition  to  the  remainder,  failing  which,  such  remainder 
should  pass  to  all  the  living  children  of  the  testator  and 
to  the  issue  of  those  deceased.  The  condition  was  that  Wil- 
liam A.  and  Marcus  should  "outlive  her  [the  wife]  or  have 
issue.*'  Marcus  died  before  the  wife,  and  had  no  issue. 
The  right  of  the  remaining  children  and  the  issue  of  those 
deceased  to  take  the  share  devised  to  Marcus  was  recog- 
nized by  all  the  litigants,  and  no  question  was  made  before 
us  as  to  such  share  of  Marcus.  William  also  died  before  the 
widow,  but  left  issue  surviving.  Because  William  had  issue, 
the  condition  laid  in  Paragraph  6  of  the  will  was  met  as 
to  him. 

It  was  argued  for  the  appellants  therein  that  William 
took  under  the  will  either  a  contingent  remainder  or  else 
a  vested  remainder  which  was  subject  to  defeasance  by  the  ' 
condition  specified  in  the  sixth  paragraph  of  the  will.  To 
this  contention,  the  opinion  in  effect  makes  the  threefold 
answer:  (1)  That  the  language  of  Paragraph  4  indicated 
the  intention  of  the  testator  to  vest  immediate  fee  to  the 
remainder,  and  whether  the  condition  attached  in  Para- 
graph 6  was  void  as  repugnant,  quaere;  (2)  that,  if  the  re- 
mainder devised  to  William  was  at  first  contingent,  it  be- 
came vested  in  his  lifetime  by  the  existence  of  issue;  (3) 
that,  if  the  estate  in  remainder  vested  subject  to  defeasance 
by  failure  of  the  condition  subsequent,  specified  in  Para- 
graph 6,  yet  there  was  no  failure  of  such  condition,  and 
therefore  no  defeasance.    It  will  be  readily  seen,  therefore, 
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that  the  question  under  consideration  in  the  case  at  har 
was  not  at  all  controlling  in  the  Lingo  case.  It  may  be 
said  that  the  arguments  in  that  case  on  that  question  were 
cast  largely  under  the  theory  of  the  New  York  rule  of  con- 
tingent and  vested  remainders,  and  not  under  the  common- 
law  rule.  The  distinction  iKitween  the  two  rules  or  theories 
will  be  indicated  in  the  next  paragraph  hereof.  The  opin- 
ion in  the  Lingo  case  dealt  with  the  arguments  as  made. 
It  did  not  purport  to  adopt  any  other  rule  than  we  have 
hitherto  followed  on  the  subject  of  vested  and  contingent 
remainders.  As  will  be  observed  later,  the  theory  of  a 
"vested  remainder  subject  to  defeasance  by  a  condition  sub- 
sequent/^ is  an  incident  of  the  New  York  statutory  rule,  and 
not  of  the  common-law  rule.  The  question  of  conflicting 
rules  was  not  dealt  with  at  all  in  the  Litvgo  case;  nor  was 
there  any  occasion  for  dealing  with  it,  the  controlling  prop- 
osition therein  being  that  the  condition  imposed  by  the 
will  was  fully  met.  Nor  would  there  be  any  occasion  for 
dealing  with  it  in  this  case,  except  for  the  question  raised 
by  the  dissent. 

If  we  were  to  hold  in  the  case  at  bar  that  Jolin  Fulton 
took  a  vested  remainder  subject  to  defeasance  by  a  condi- 
tion subsequent,  we  would  still  have  to  hold  that  such  vested 
remainder  was  divested  by  a  failure  of  the  condition  subse- 
quent, in  that  he  did  not  survive  the  widow.  So  that,  for 
the  purposes  of  this  particular  case,  the  result  w^ould  be  the 
same,  whether  the  remainder  involved  be  deemed  as  strict- 
ly  contingent  or  as  a  vested  remainder,  subject  to  defeasance 
as  above  stated.  On  either  theory,  John  Fulton  having 
died  without  issue  before  the  widow,  the  shai-e  which  would 
otlierwise  have  gone  to  him  under  the  will  must  follow  the 
direction  of  the  will. 

Keeping  before  us  the  cardinal  rule  of  construction 
that  the  intent  of  the  testator,  as  manifested  by  the  terms 
of  the  will,  must  govern  our  construction  thereof,  it  is 
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enough  that  the  eaee  at  bar  is  quite  governed  in  its  result 
by  our  previous  cases,  regardless  of  the  distinction  be- 
tween contiogent  and  vested  remainders  where  the  vested 
estate  is  subject  to  defeasance  by  a  condition  subsec|ueut, 
siuch  as  involved  herein. 

3.     In  view  of  the  difference  of  opinion 

4.  wiixa :  con-      discloscd  by  the  dissent  filed  herewith,  some 

m*S?ndSS;  "'^"     attention  will  be  given  herein  to  the  essen- 

c!mti&seiit  ( n :   ^^^i  distinction  between  vested  and  con  tin- 

Now    xof  1e 

amd  common-      gent  remainders.    There  is  confusion  in  the 

law  rule  dls- 

tingviBbed.  cases  on  the  subject.    The  confusion  is  one 

largely  of  inadvertence,  and  it  must  be  con- 
fessed that  few  of  the  appellate  courts  have  wholly  escaped 
it.  Generally  speaking,  there  are  two  differing  rules  ex- 
tant in  the  books  for  determining  whether  a  remainder 
in  a  given  case  be  vested  or  contingent.  This  difference  of 
rule  arose  by  reason  of  legislation,  first  adopted  by  the 
state  of  New  York  in  1830.  The  common-law  definition  of 
remainders  may  be  stated  briefly  as  follows: 

^Remainders  are  either  vested  or  contingent.  A  vested 
remainder,  whereby  the  estate  passes  by  the  conveyance, 
but  the  possession  and  enjoyment  are  postponed  until  the 
particular  estate  is  determined,  is  where  the  estate  is  in- 
variably fixed  to  remain  to  certain  determinate  persons. 
Contingent  remainders  are  where  the  estate  in  remainder 
is  limited  to  take  effect  either  to  a  dubious  or  uncertain 
person  or  upon  a  dubious  or  uncertain  event,  so  that  the 
particular  estate  may  be  determined  and  the  remainder 
never  take  effect.'' 

In  1830,  the  legislature  of  New  York  adopted  a  statu- 
tory rule  as  follows: 

"Future  estates  are  either  vested  or  contingent.  They 
are  vested  when  there  is  a  person  in  being  who  would  have 
an  immediate  right  to  the  possession  of  the  land  upon  the 
ceasing  of  the  intermediate  or  precedent  estate.    They  are 
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contingent  whilst  the  person  to  whom  or  the  event  upon 
which  they  are  limited  to  take  eflfect  remains  uncertain." 

At  the  time  of  the  adoption  of  this  statatory  rule,  it 
was  supposed  by  the  text-writers  that  it  was  a  mere  simpli- 
fication and  codification  of  the  common  law  on  the  subject. 
It  was  later  held,  however,  by  the  Court  of  Appeals  of  that 
state,  that  this  legislation  had  the  effect  of  changing  the 
common-law  rule,  and  that  certain  remainders  which  were 
contingent  under  the  common  law  were  vested  under  the 
New  York  statute.  Coster  v.  Lorillard,  14  Wend.  (N.  Y.) 
265;  Hawley  v,  James,  16  Wend.  (N,  Y.)  61;  Moore  v.  lAttel, 
41  N.  Y.  66. 

Sy  judicial  construction  of  the  New  York  statute,  the 
rule  was  declared  that,  when  there  is  a  person  in  being  who 
would  have  immediate  right  to  the  possession  of  the  land 
if  the  intermediate  or  precedent  estate  were  now  terminated, 
the  remainder  is  vested,  and  not  contingent.  To  this  rule 
was  the  qualification  that  a  vested  remainder  could  be 
rendered  defeasible  by  a  condition  subsequent. 

The  New  York  statute  has  been  adopted  by  legislation 
in  a  few  other  states.  In  other  states,  the  New  York  de- 
cisions have  been  followed  inadvertently,  in  oversight  of 
the  fact  that  they  did  not  purport  to  follow  the  common-law 
rule.  Such  was  the  inadvertence  of  the  Supreme  Court  of 
Alabama,  in  Oindrat  v.  Western  Railway  of  Alaharna.  96 
Ala.  162.  This  inadvertence  was  confessed  by  the  same 
court  in  a  later  case  {Smaw  v.  Youngs  109  Ala.  528)^  where- 
in the  New  York  rule  was  condemned  as  unsound  in  prin- 
ciple, although  at  the  same  time  it  was  adhered  to  on  the 
sole  ground  that  the  former  declaration  of  the  court  bad 
become  a  rule  of  property.  The  following  excerpts  will 
sufficiently  indicate  the  difference  between  the  common-law 
rule  and  the  so-called  New  York  rule.  Quoting  from  20  Am. 
&  Eng.  Encyc.  (1st  Ed.)  844: 

'^The  American  cases  upon  the  subject  may  be  divided 
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into  two  classes:     (1)  Those  based  upon  the  common  law, 
*    *     •     and    (2)    those  based   upon   the   definition   of  a 
vested  estate  contained  in  the  New  York  Revised  Statutes, 
in  which  a  future  estate  is  declared  to  be  vested  'when  there 
is  a  person  in  being  who  would  have  an  immediate  right 
to  the  possession  of  the  lands  upon  the  ceasing  of  the  in- 
termediate or  precedent  estate,'  thus  making  the  test  depend 
solely  upon  the  present  capacity  to  take  effect  in  possession 
if  the  possession  were  to  become  vacant,  without  regard  to 
whether  or  not  there  is  a  person  in  esse  capable  of  answering 
the  description  of  the  remaindermen  before  the  determina- 
tion of  the  particular  estate.    It  may  well  be  doubted  wheth- 
er this  piece  of  legislative  definition  was  intended  to  change 
the  common  law;  the  probability  is  that  its  framers  consid- 
ered it  a  peculiarly  happy  instance  of  the  codification  of  the 
existing  law  on  the  subject;  even   Chancellor  Kent  says 
that  it  'appears  to  be  accurately  and  fully  expressed.'     [4 
Kent  Com.  202.]     The  New  York  Court  of  Appeals  has, 
however,  decided  that,  by  eliminating  the  personal  element 
from  the  notion  of  a  vested  remainder,  it  has  made  a  vested 
estate  under  the  statute  something  other  and  different  from 
anything  known  to  the  common  law.    As  might  have  been 
expected,  upon  the  authority  of  Kent's  statement,  the  deci- 
sions of  the  N«w  York  courts,  under  the  statute,  have  been 
accepted  and  followed  in  other  states  as  authoritative  ex- 
positions of  the  nature  of  a  vested  remainder  at  common 
law,  and  great  confusion  has  naturally  arisen.^' 

Quoting  from  a  note  to  Robertson  v.  Quenther,  (111.) 
25  L.  B.  A.  (N.  S.)  887,  889: 

"An  element  of  confusion  has  been  introduced  by  the 
statutory  definition  of  a  vested  remainder,  found  first  in 
the  statutes  of  New  York,  and  by  the  effect  given  thereto 
by  the  courts  of  that  state.  •  •  *  To  obtain  a  full 
understanding  of  the  situation,  it  is  necessary  to  go  back 
to  a  statement  made  by  Fearne  (*216)    in  discussing  the 
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principle  that  the  uncertainty  of  a  remainder's  ever  taking 
effect  in  possession  does  not  iwake  a  remainder  contingent, 
if,  in  other  respects,  it  have  the  essential  requisites  of  a 
vested  remainder.     *The  present  capacity  of  taking  effect 
in  possession,  if  the  possession  were  to  become  vacant,  and 
not  the  certainty  that  the  possession  will  become  vacant 
l)efore  the  estate  limited  in  remainder  determines,  univer- 
sally distinguishes  a  vested  remainder  from   one   that  is 
contingent.*     ♦     •     ♦    Fearne's  statement  would   seem  to 
have  been  in  the  mind  of  Chancellor  Kent  when  he  said 
(Com.   *202)  :     ^The   definition    of  a   vested   remainder  in 
the  New  York  Revised  Statutes  appears  to  be  accurately 
and  fully  expressed.     It  is  "when  there  is  a  person  in  be- 
ing who  would  have  an  immediate  right  to  the  possession 
of  the  lands  upon  the  ceasing  of  the  intermediate  or  pre- 
cedent  estate." '    This  remark   seems  to  have  misled  the 
court  of  other  jurisdictions — notably  the  United  States  Su- 
preme Court    *     ♦     •     into  accepting  the  decisions  of  the 
New  York  courts  under  the  statute  in  question  as  exposi- 
tory of  the  common   law,  although  the  New  York  courts 
themselves  regarded  the  Revised  Statutes  as  a  simplifica- 
tion, rather  than  as  a  codification,  of  common-law  doctrines. 
*     *     •     Rut  the  view  that  the  statutorv  definition  of  a 
vested  remainder  makes  the  ascertainment  of  the  person 
who  is  to  take  unnecessary  to  render  the  remainder  vested, 
for  all  purposes,  provided  there  is  a  person  in  existence 
who  would  be  entitled  to  take  if  the  precedent  estate  were 
at  any  time  to  cease,  seems  to  be  no  longer  recognized  in 
that  state — except,  perhaps,  so  far  as  the  question  of  the 
unlawful  suspension  of  the  power  of  alienation  may  be  in- 
volved.   See  Purdy  v.  Hayt,  92  N.  Y.  447;  Hall  f.  La  France 
Fire  Engine  Co.,  158  N.  Y.  570,  (53  N.  K.  513)  ;  Sanson  r. 
BuHhnell  25  Misc.  2()8,  55  N.  Y.  Supp.  272.     The  ease  of 
Moore  v.  Littel,  supra,  \\\nn\  which  such  view  i*ested,  while 
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not  expressly  overruled,  seems  to  have  been  in  this  connec- 
tion pretty  well  discredited/* 

The  note  above  quoted  from  presents  a  very  full  col- 
lation of  cases  on  the  subject  here  under  consideration,  to 
which  reference  may  profitably  be  had  for  a  more  detailed 
setting  forth  of  the,  decisions  of  the  several  states.  The 
foregoing  is  a  sulQScient  indication  of  the  presence  in  the 
body  of  the  law  of  two  diflfering  rules  or  definitions  of  vested 
and  contingent  remainders.  These  conflicting  rules,  through 
oversight  of  their  divergence,  have  become  the  occasion  of 
confusion.  In  order  to  avoid  further  confusion,  the  fact 
that  two  rules  are  running  at  large  among  the  decisions 
should  be  borne  in  mind;  the  distinction  between  them 
should  be  observed ;  and  one  of  them  alone  should  be  adopted 
and  consistently  followed. 

In  this  state,  the  common-law  rule  presumptively  pre- 
vails. We  have  no  statute  similar  to  that  of  New  York. 
The  New  York  decisions  indicate  the  great  difficulty  that 
has  been  encountered  there  to  maintain  the  consistencv  of 
the  New  York  rule.  The  later  New  York  cases  indicate  a 
manifest  retreat  from  some  of  the  ground  occupied  in  the 
earlier  case  of  Moore  v»  Litiel,  41  N.  Y.  66.  See  Purdi/  v. 
Hayt,  92  N.  Y.  446;  Hall  v.  La  France,  158  N.  Y.  570  (53  N. 
E.  513).  In  the  later  case,  it  was  held  that  a  grant  to  one 
for  life,  "and  at  her  death  to  the  heir  or  heirs  of  her  body, 
her  surviving,"  created  a  contingent  remainder,  and  not  a 
vested  one.  In  that  case,  the  life  tenant  was  the  mother 
of  a  child  who  was  living  at  the  time  of  the  grant  and  the 
creation  of  the  remainder,  but  who  died  before  the  life 
tenant.  It  was  held  that  the  child  took  no  vested  interest 
in  the  estate,  and  that  the  father,  who  survived  both  child 
and  mother,  the  life  tenant,  took  nothing  by  descent  from 
his  child. 

In  re  Moron's  Will,  118  Wis.  177  (96  N.  W.  367),  is  an 
inetructive  case  at  this  point.    The  New  York  statute  was 
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adopted  bj  legislation  in  Wisconsin.  The  holding  in  that 
case  is  that  the  statute  was  intended  only  to  deal  with  the 
rule  of  perpetuities,  and  that,  where  the  will  under  consid 
eration  does  not  offend  against  the  statute  forbidding  per- 
petuities, the  construction  of  such  will  will  not  be  affected 
by  the  statute.  The  will  in  that  case  gave  a  life  estate  to 
the  widow,  "and  after  her  death  to  be  divided  equally 
among  my  children  who  may  survive.  I  also  wish  my  sister 
Julia  Dolan  to  have  an  equal  share  of  the  above  property 
with  my  children,  if  she  survives  the  death  of  my  wife." 
It  was  held  that,  notwithstanding  the  statute,  the  intent 
of  the  testator,  as  manifested  by  the  foregoing  language, 
was  to  create  a  contuigeivt  remainder  in  the  common-law 
sense,  and  effect  was  given  to  the  will  accordingly.  The 
following  syllabus  prepared  by  the  court  will  indicate 
briefly  the  holding  in  that  respect: 

"1.  The  terms  'vested  estates'  and  'contingent  es- 
tates' used  in  Section  2037,  Rev.  St.  1898,  have  far  different 
significations  th^n  the  common-law  terms  'vested  remain- 
ders' and  'contingent  remainders.' 

"2.  A  vested  remainder  at  the  common  law  is  one 
where  there  is  'some  person  in  ease,  known  and  ascertained, 
who  by  the  will  or  deed  creating  the  estate  is  to  take  and 
enjoy  the  same  upon  the  expiration  of  the  exiisting  partic- 
ular estate,  and  whose  right  to  such  remainder  no  con-ttn- 
gency  can  defeat,' 

'*3.  A  vested  estate  or  remainder  in  the  statutory  sense 
is  one  where  there  is  a  person  in  esse,  'who,  should  the 
particular  estate  now  cease,  would,  eo  instanti  et  ipso  facto, 
have  an  immediate  right  to  the  possession,'  though  whether 
he  would  ever  take  in  fact  might  depend  upon  an  uncertain 
event  rendering  the  interest  a  contingent  remainder,  strict- 
ly so  called,  by  the  common-law  rule. 

"4.  While  a  vested  remainder  by  the  rules  of  the  com- 
mon  law  is  not  subject  to  be  divested  at  all,  not  so  a  vested 
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estate  in  the  statuto^  seoBe.  That  may  be  divested  upon 
condition  subsequent  in  whatever  way  or  manner  the  cre- 
ator thereof  in  creating  the  same  may  provide  or  authorize. 
Section  2057,  Rev.  St.  1898. 

'^5.  While  at  common  law  an  estate  in  remainder  can- 
not be  at  the  same  time  both  vested  and  contingent,  there 
is  that  seeming  contradiction  as  to  remainders  under  Sec- 
tion 2037,  Rev.  St.  1898. 

'^6.  A  person  may  be  so  conditioned  that  he  would 
immediately  take  in  remainder  should  the  precedent  estate 
presently  cease,  yet  may  not  be  so  entitled  at  any  future 
time.  The  element  of  certainty,  by  force  of  the  statute, 
gives  to  the  remainder  the  character  of  a  vested  estate  for 
the  puri>ose  of  the  subject  covered  by  the  statutes.  The 
element  of  uncertainty  gives  to  the  remainder,  by  same 
means,  the  character  of  a  contingent  estate  for  the  same 
purpose.  Neither  situation,  however,  has  anything  what- 
ever  to  do  with  the  testamentary  right  except  as  herein- 
after stated. 

*^7.  Whether  an  estate  in  remainder  created  by  will  is 
or  is  not  vested  in  the  common-law  sense  is  controlled  by 
the  character  of  the  estate  actually  created,  as  evidenced  by 
the  testamentary  intention,  not  by  any  law,  common  or 
statute. 

'^8.  The  testamentary  intention  in  any  case  is  to  be 
determined  from  the  will.  Rules  of  construction  aid  in 
discovering  that  in  proper  cases,  but  do  not  control  it  or 
prevent  its  exeoution  except  in  the  one  case  of  a  violation 
of  the  prohibition  against  unduly  limiting  the  absolute 
power  of  alienation. 

"9.  There  is  a  rule  for  the  construction  of  wills  that 
the  law  favors  the  vesting  of  estates  in  a  common-law  sense 
and  in  a  statutory  ^ense  as  well,  as  regards  the  subject  of 
perpetuities,  but  it  is  not  for  use  except  in  solving  uncer- 
tainties, and  the  same  is  true  of  all  other  rules  for  judi- 
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cial  construction  as  regards  wills,  the  same  as  regards  all 
other  writings. 

"10.  When  there  is  a  devise  to  one,  remainder  over 
direct  to  others,  nothing  appearing  in  the  will  to  the  con- 
trary, the  legal  presumption  is  that  the  testator  intended  to 
create  vested  estates  in  remainder  in  a  common-law  sense; 
that  is,  estates  indefeasible,  descendible  and  alienable. 

"11.  When  an  estate  is  by  will  carved  out  of  a  fee  and 
the  remainder  is  directed  to  be  divided  between  the  mem- 
bers of  a  class  of  persons  after  the  expiration  of  such  par- 
ticular estate,  the  presumption  of  a  testamentary  inten- 
tion that  the  estates  in  remainder  shall  vest  upon  the  death 
of  the  testator  is  displaced  by  a  presumption,  nothing  ap- 
pearing in  the  will  to  the  contrary,  that  the  testator  pur- 
posed to  create  contingent  remainders  in  a  common-law 
sense. 

"12.  The  rule  last  above  stated  applies  regardless  of  the 
doctrine  of  eqnitable  conversion,  that  not  being  important 
except  as  regards  the  statute  on  the  subject  of  perpetuities. 

"13.  Words  of  survivorship  in  a  will,  in  respect  to  a 
devise  of  property  in  remainder  to  be  divided  between  mem- 
bers of  a  class,  are  presumed,  nothing  appearing  to  the 
contrary,  to  refer  to  the  time  set  for  such  division. 

"14.  A  bequest  or  devise  in  remainder  for  division 
and  distribution  at  some  point  of  time  distant  from  the 
death  of  the  testator,  in  the  absence  of  an  indicated  pur- 
pose otherwise,  is  to  be  read  as  a  direction  to  divide  be- 
tween those  persons  answering  the  calls  of  the  class  in 
being  at  the  time  set  for  division,  and  that  is  so  regardless 
of  the  doctrine  of  equitable  conversion. 

"15.  The  devise  and  bequest  of  property  in  the  case  in 
hand  to  the  testator^s  wife,  to  be  divided  after  her  death 
equally  among  the  testator's  children  who  may  Survive, 
*also  my  sister  Julia  to  have  an  equal  share  ♦  ♦  ♦  with 
my  children  if  she  survives  the  death  of  my  wife/  by  the 
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intermediate  period  of  enjoyment  and  indefinite  point  of 
time  set  for  division  and  distribution  of  the  property  snb* 
sequent  to  the  death  of  the  testator,  evinces  an  intention 
to  postpone  the  vesting  in  a  common-law  sense  till  the  ar- 
rival of  such  time,  and  to  limit  the  participants  to  those  then 
in  being,  of  the  class  designated.  The  words  of  survivor- 
ship, under  the  circumstances,  evince  the  same  purpose. 
Such  is  also  the  literal  sense  of  the  words,  and,  there  being 
nothing  in  the  law  to  the  contrary,  such  sense  must  control. 

'*16.  The  purpose  of  the  testator  being  determined 
as  indicated,  and  not  offending  against  the  statute  on  the 
subject  of  perpetuities,  whatever  the  estate  in  remainder  be 
called,  it  does  not  militate  against  such  intention  being  ex- 
ecuted." 

It  is  to  be  ^oted  that,  under  the  so-called  New  York 
rule,  as  applied  in  some  cases,  such  a  provision  of  the  will 
as  set  forth  in  the  Moran  case  would  have  created  a  vested 
remainder,  subject  to  defeasance  as  to  such  beneficiaries  as 
should  not  survive  the  life  tenant.  So  far  as  our  own 
cases  are  concerned,  an  examination  of  them  will  disclose 
that  w.e  have  been  in  the  main  consistent  in  our  application 
of  the  common-law  rule  to  this  class  of  cases.  In  the  Bird- 
sail  case,  157  Iowa  3G3,  the  opinion  of  Justice  McOlain  called 
attention  particularly  to  the  New  York  rule  and  to  the 
confusion  resulting  therefrom  in  some  of  the  cases,  which 
was,  in  effect,  a  warning  against  the  inadvertent  mixing  of 
argument  under  both  rules.  It  is  doubtless  true  that  the 
New  York  rule  has  inadvertently  colored  the  discussion  is 
some  of  our  cases,  but  in  no  case  has  such  rule  been  decisive 
of  the  result,  unless  it  be  that  of  Archer  v.  Jacobs,  125 
Iowa  467,  as  indicated  in  the  Birdsall  case.  The  rule  was 
not  decisive  in  Shafer  v,  Tereso,  133  Iowa  342.     It  is  true 

• 

that  the  substance  of  the  New  York  rule  was  set  forth  there- 
in as  a  correct  rule.  This  was  done,  however,  upon  the  as- 
sumption that  it  was  the  common-law  rule,  and  upon  the 
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authority  of  the  Archer  case.  That  this  was  done  inadver- 
tently is  manifest  from  the  fact  that  the  common-law  rule 
was  set  forth  correctly  in  the  earlier  part  of  the  opinion, 
and  the  result  of  the  case  was  made  to  rest  thereon.  Id 
other  words,  in  the  Bhafer  case,  we  assumed  to  apply  the 
common-law  rule. 

The  dominant  rule  of  construction  with  us  is  that  the 
intent  of  the  testator,  as  it  is  fairly  gathered  from  tie 
will,  must  prevail.    Even  the  presumption  in  favor  of  a 
vested  remainder  is  one  which  obtains  only  in  support  of  the 
statute  against  perpetuities.    The    right    to    suspend   the 
powder  of  alienation  for  a  limited  time  is  a  right  permitted 
to  the  testator  under  our  statute.    Many  testators  desire  to 
avail  themselves  of  this  right.    To  the  mind  of  the  testator, 
it  is  often  a  method  of  conserving  the  devise  to  the  real  ben- 
efit of  the  devisee.     A  vested  remainder  is  alienable;  a  con- 
tingent remainder  is  inalienable.    The  effect  of  the  New 
York  rule,  as  applied  in  some  cases,  is  to  reduce  the  right 
of  the  testator  to  suspend  to  some  extent  the  power  of  alien- 
ation.    The  remainder  contingent  at  common  law  is  held  to 
be  vested  under  the  New  York  rule,  in  order  to  subject  it 
to  alienation  by  the  devisee,  and  to  seizure  upon  execution 
against  him;  and  this  even  though  such  vested  remainder 
be  subject  to  defeasance  by  a  condition  subsequent.    When 
it  is  considered  that  the  sale  or  purchase  of  such  an  estate 
subject  to  defeasance  amounts  ordinarily  to  a  mere- wager, 
and  is  in  the  nature  of  an  act  of  waste  and  dissipation  of 
the  estate  before  its  enjoyment  has  begun  under  the  terms  of 
the  will,  and  when  it  is  considered  further  that  the  suspen- 
sion  of  the  power  of  alienation  is  a  matter  wholly  of  legis- 
lative cognizance,  and  that  legislative  permission  is  had  for 
such  suspension  for  a  limited  time,  there  is  no  very  persua- 
sive  reason   apparent  why   a   mere  judicial   presumption 
should  be  created  to  run  counter  to  such  legislation.    And 
this  is  only  another  way  of  repeating  that  the  intent  of  the 
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testator  must  govern,  subject  only  to  the  statute  against 
perpetuities.  Nor  should  it  be  deemed  a  quasi  offense 
against  such  statute  that  the  testator  has  availed  himself 
of  its  permission. 

Turning  again  to  the  case  at  bar:  if  it  can  fairly  be 
said  from  the  language  employed  in  the  will  that  the  tes^ 
tator  intended  to  devise  a  remainder  only  to  those  of  his 
children  as  should  survive  his  wife^  then  it  was  clearly  a  case 
of  contingent  remainder  in  the  common-law  sense.  Under 
the  New  York  rule,  as  interpreted  at  least  in  some  of  the 
cases,  it  was  likewise  a  case  of  vested  remainder,  subject, 
however,  to  defeasance  by  a  condition  subsequent  in  the 
e\;ent  of  the  death  of  any  child  before  the  life  tenant.  For 
the  purpose  of  this  case,  therefore,  it  matters  not  which 
rule  be  followed.  Because  of  his  death  before  the  life  ten* 
ant,  John  Fulton  took  nothing  ultimately  under  either  rule. 
The  judgment  below  must  be — Affirmed, 

Gaynor^  C.  J.,  Ladd^  Preston  and  Salinger,  JJ.,  concur, 

Deemer^  J.  (dissenting.) — I  am  of  opinion  that  the  will 
in  question  gave  a  vested  remainder  to  the  named  children 
of  the  testator,  and  that  nothing  but  the  time  of  enjoyment 
was  postponed.  Under  well  settled  rules,  the  remainder 
vested  in  these  children  upon  the  death  of  the  testator,  and 
not  at  the  time  of  the  death  of  the  life  tenant.  See  Lingo 
V.  Smith,  174  Iowa  461,  and  cases  cited.  I  shall  not  take 
the  time  or  space  necessary  to  review  these  cases,  and  con- 
tent myself  with  saying  that,  in  my  opinion,  the  holding  of 
the  majority  in  this  case  merely  adds  to  the  existing  con- 
fusion in  our  previous  cases.  I  am  not  inclined  to  disagree 
with  the  conclusion  reached  in  this  case,  but  I  am  impressed 
with  the  thought  that,  under  the  rule  announced  by  the  ma- 
jority, the  estate  here  created  was  a  vested  one  in  the  re- 
maindermen, subject,  perhaps,  to  be  divested  by  their  death 


968  Fulton  v.  Fulton.  [179  Iowa 

bi»fore  the  life  tenant.     I  am  led  to  infjuire  what  tbe  uncer- 
tainty in  the  devise  is  in  this  rase.     The  devise  is  not  to  an 
unascertained  eiass,  bnt  to  named  individuals.     There  was, 
perhaps,  uncertainty  as  to  the  time  of  enjoyment,  but  not 
as  to  the  fact  of  enjoyment.    There  is  no  other  contingency 
annexed  to  the  gift  itself  than  the  termination  of  the  par- 
ticular estate,  and  that  was  liable  to  happen  by  the  death 
of  the  life  tenant  at  anv  time;  when  that  estate  determined, 
the  remaindermen   were  to  take  in  enjoyment.     Confirma- 
tion of  this  is  shown  in  other  parts  of  the  will,  which  say 
that,  in  event  of  the  death  of  any  of  the  children  named, 
without  issue,  their  share  shall  go  to  the  survivors.     Sup- 
I>ose  one  of  these  children  had  a  child  born  alive  before  the 
death  of  the  life  tenant,  but  who  died  before  the  death  of 
the  owner  of  the  particular  estate.     What  would  be  the 
rule?    It  will  be  observed  that  the  persons  named   as  re- 
maindermen were  all  in  esse  at  the    time    testator    died. 
They  were  expressly  made  the  object  of  testator's  bounty, 
but  right  to  the  enjoyment  of  the  property  was  postponed 
until  the  death  of  the  life  tenant.     What  is  tbe  contingency 
which  makes  the  remainder  a  contingent  one?     I  especially 
dissent  from  the  holding  of  the  majority  that  the  rule  in 
this  state  does  not  favor  a  construction  that  an  estate  is  a 
vested  rather  than  a  contingent  one.     Public  policy  favors 
the  ruling  vesting  estates  at  the  earliest  possible  moment, 
and,  in  event  of  doubt,  all  courts  should  construe  a  remain- 
der as  vested  and  not  contingent.     I  am  sorry  to  see  this 
rule  thrown  into  the  discard. 

WbaveB;  J.^  concurs  in  this  dissent* 
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In  rb  Estate  of  Jennib  F.  Howell. 

L.EWI8  O.  Bates,  Appellee,  v.  Estate  op  Jennie  F.  Howell, 

Appellant. 

EZECUTOBS  AND  ADMINISTBAT0B8:  Claims  —  Amendment 
After  Expiration  of  Time  Limit.  A  claim  in  probate,  based  on 
an  express  promise  to  pay  for  certain  services,  and  duly  filed 
within  the  statutory  time,  may,  after  the  time  for  filing  claims 
has  elapsed,  be  so  amended  as  to  enable  claimant  to  recover, 
either  on  the  express  promise  or  on  a  quantum  meruit. 

A.ppeal  from  Polk  District  Court. — W.  H.  McHbnby,  Judge. 

Friday,  April  6,  1917. 

This  was  a  proceeding  in  probate  to  establish  a  claim 
against  the  estate.  The  case  was  tried  to  a  jury,  and  the 
claim  was  allowed  and  established  in  the  sum  of  |15,300. 
The  administrator  appeals. — Affirmed, 

Henry  d  Henry,  for  appellant. 

N.  E,  Coffin  and  Parsons  d  Mills,  for  appellee. 

pRESTOx,  J. — No  objection  is  urged  by 
An^Mlx7sT'RV^"  a]>pellant  to  the  claim,  except  as  to  the  fil- 
niirrncimo"nf"' '  ing  of  the  amended  and  substituted  claim, 
tidn^of *tiinc        The  erroF  relied  upon  for  reversal  is  that  the 

court  erred  in  allowing  the  presentation  to 
the  jury  of  the  amended  and  substituted  claim,  on  the  the- 
orv  that  it  was  not  germane,  but  was  an  entirely  separate 
and  distinct  claim  from  that  originally  presented.  The 
statute  of  limitations  is  argued;  but  it  is  not  strictly  such, 
but  only  whether  the  amended  and  substituted  claim,  if  it 
is  a  separate  and  distinct  claim  from  that  originally  filed, 
was  filed  in  time.  If  it  be  held  that  the  amendment  was 
proper  and  germane  to  the  original  claim,  then  it  is  unnec- 
essary to  discuss  the  question  of  the  date  of  the  filing,  or 
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the  statute  of  limitations,  and  we  will  now  take  up  that 
question. 

The  original  and  the  amended  and  substituted  claim  are 
somewhat  length j,  covering  several  pages  In  the  abstract. 
We  shall  set  out  enough  of  each  to  present  the  claim  of  the 
different  parties.  The  claim  as  originally  filed  recites  that 
the  plaintiff  claims  of  the  estate  the  sum  of  f40,000. 

"That  from  January,  1894,  up  to  the  death  of  said 
Jennie  F.  Howell  in  May,  1914,  plaintiff  performed  labor 
and  services  for  the  said  estate,  and  for  her  benefit,  and  at 
her  instance  and  request,  as  the  general  manager  and  su- 
perintendent of  her  farm  and  other  properties  and  adviser 
in  all  her  business  and  personal  affairs;  that  he  assisted  in 
caring  for  deceased  and  for  her  father;  that  he  performed 
said  labor  and  discharged  said  duties  during  said  period 
of  20  years  without  any  compensation  except  his  board 
and  a  few  clothes,  and  that  the  total  cash  paid  plaintiff  or 
for  his  benefit  by  decedent  did  not  exceed  the  sum  of  |30 
per  year  during  the  entire  period  that  said  labor  and  serr- 
ices  were  performed  for  deceased,  under  the  distinct  oral 
understanding,  agreement  and  promises  of  the  said  Jennie 
F.  Howell,  repeatedly  made  to  plaintiff  by  her,  that  she 
would  some  day  fully  and  liberally  compensate  plaintiff  for 
all  of  his  time,  work  and  services,  and  for  all  his  kindness 
and  helpfulness,  whenever  she  had  available  money  and 
property  with  which  so  to  do,  and  would  execute  a  will  in 
favor  of  the  plaintiff  and  therein  devise  and  bequeath  to 
plaintiff  a  home  and  plenty  of  laud  to  go  with  it,  and  ample 
property  and  means  with  which  to  equip  said  farm  so  devised 
to  plaintiff  by  said  decedent,  and  so  provide  for  plaintiff 
that  plaintiff  for  the  remainder  of  his  days  would  have  a  good 
home  and  a  good  living  without  work  and  without  wanting 
any  of  the  comforts  of  life,  and  the  said  Jennie  F.  Howell 
frequently  and  repeatedly  stated  to  and  promised  the  plain- 
tiff that  she  and  the  plaintiff  were,  and  would  continue  to 
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be  iii  the  future,  partners  in  all  of  her  property  and  busi- 
ness, and  have  a  permanent  home  together  as  long  as  they 
should  live,  and  that  plaintiff  should  have  and  receive  one 
half  of  all  that  she  owned,  acquired,  or  possessed  while  liv- 
ing, and  become  her  heir  in  the  event  of  her  death." 

The  claim  then  proceeds  to  state  that,  about  1894,  plain- 
tiff and  deceased  became  engaged  to  be  married,  but  that 
ft  was  postponed  because  of  the  condition  of  her -father's 
health  and  of  her  own  phjiSical  infirmities,  and  then  pro- 
ceeds in  more  detail  to  state  the  promises  to  make  a  will, 
etc. 

During  the  trial,  claimant  asked, leave  to  file  what  was 
denominated  an  amended  and  substituted  claim,  which,  as 
appellant  contends,  is  founded  upon  the  rendering  of  certain 
services  by  claimant  to  the  decedent,  without  any  express 
agreement  on  the  part  of  decedent  as  to  payment  for  said 
services,  or  for  a  partnership,  or  for  the  making  of  her  will 
in  his  behalf,  and  with  no  reference  to  any  marriage  agree^ 
ment.  A  condensed  statement  of  the  amended  and  substi- 
tuted claim  is  substantially  as  follows: 

He  claims  f 40,000;  that  plaintiff  worked  for  deceased 
as  superintendent  and  general  manager  of  the  farm  and 
acted  as  general  assistant  and  confidential  adviser  in  all 
her  business  and  affairs,  and  performed  labor  for  her,  and 
assumed  the  responsibility  of  the  management  of  her  farm 
and  other  properties;  that,  during  all  of  said  time,  claimant 
did  all  these  things  without  any  compensation  except  hia 
board  and  a  few  clothes,  and  that  the  total  cash  payment 
paid  claimant,  or  for  his  benefit,  by  deceased,  did  not  ex- 
ceed f30  per  year  during  the  entire  period;  that  this  claim- 
ant alleges  and  claims  that  the  reasonable  value  of  the  serv- 
ices rendered  by  this  claimant  to  the  decedent  during  said 
period  was  the  sum  of  |125  per  month,  in  addition  to  board 
and  lodging. 

The  filing  of  this  amended  and  substituted  claim  was 
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resisted  by  the  estate  on  the  ground  that  it  was  a  new  and 
independent  cause  of  action,  and  entirely  different  from  the 
cause  of  action  submitted  in  the  origiuul  claim;  that,  let- 
ters of  administration  having  been  issued  in  the  estate  on 
June  2,  1914,  and  notice  of  appointment  posted  June  3, 1914, 
the  alleged  new  claim  was  barred  by  the  special  statute 
of  limitations.  Section  3349  of  the  Code.  No  answer  or 
pleading  of  any  kind  was  filed  by  the  administrator.  The 
objection  to  filing  the  claim  was  overruled,  and  the  case  pro- 
ceeded to  a  conclusion,  and  a  verdict  was  rendered  as  before 
stated.  Appellant  relies  upon  the  following  cases  (partic- 
ularly the  Hunt  case)  :  Hunt  v.  Tattle,  125  Iowa  676;  Joncn 
V.  Buck,  147  Iowa  494,  497;  LittcU  v.  ^Vehster  County,  152 
Iowa  206,  215;  In  re  Estate  of  Oldfield,  158  Iowa  98,  100; 
Sullivan  v.  HeiTidk,  161  Iowa  148. 

In  the  Hunt  case,  plaintiff  sued  upon  an  express  oral 
contract  of  employment  to  sell  defendant's  property,  with- 
out any  agreement  as  to  plaintiff's  compensation,  and  the 
answer  denied  the  employment.  The  trial  court  instructed 
upon  these  issues,  and  also  gave  an  instruction  under  which 
the  jury  might  render  a  verdict  for  plaintiff  upon  a  quan- 
tum meruit,  and  this  was  held  to  be  erroneous.  The  court 
said : 

"It  does  not  seem  to  us  that  the  question  here  pre- 
sented is  one  alone  of  variance  between  pleading  and  proof. 
The  plaintiff  selected  his  own  ground,  and  chose  to  relv 
upon  the  express  contract  pleaded;  and,  while  the  evidence 
offered  by  him  in  support  of  his  petition  may  also  have 
tended  to  prove  an  implied  contract,  he  was  not  entitled  to 
recover  on  such  a  contract  under  the  authorities  cited." 

But  in  that  case,  the  petition  alleged  only  the  express 
contract  But  in  the  instant  case,  claimant  relied  upon  a 
contract, — at  least  such  was  the  original  claim, — and  by  the 
amended  and  substituted  claim  asked  for  the  value  of  the 
services.    The  case  at  bar  is  for  services  rendered  by  the 
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claimant,  and  it  is  alleged  that  it  was  done  with  the  consent 
and  knowledge  of  the  person  to  whom  the  services  were  ren- 
dered. Such  was  substantially  the  situation  in  the  Jones 
and  Littell  eases. 

In  the  Oldfield  case,  the  second  count  of  the  petition  or 
claim  averred  that  plaintiff  worked  for  deceased  at  his  in- 
stance and  request,  and  under  an  express  agreement  so  to 
do.  Defendant  contended  that,  as  there  was  no  direct  evi- 
dence of  such  agreement,  plaintiff  was  not  entitled  to  re- 
cover on  that  branch  of  the  case.  But  the  court  said  that 
direct  evidence  of  the  agreeitient  for  employment  is  not  nec- 
essary, but  that  if,  from  all  the  facts  and  circumstances 
appearing  in  the  case,  it  can  fairly  be  said  that  there  must 
have  been  such  an  agreement,  it  is  sufficient.  The  court  in- 
structed that  plaintiff  might  recover  for  services  if  it  was 
found  they  were  performed  with  the  knowledge  and  con- 
sent of  the  deceased,  but  without  an  express  agreement. 
This  instruction  was  held  to  be  erroneous,  because  it  au- 
thorized a  recovery  on  the  finding  that  she  performed  labor 
for  Oldfield  regardless  of  the  express  agreement  alleged, 
citing  the  Hunt  case  and  another.  And  the  instruction  was 
held  erroneous  on  another  ground;  but  we  think  the  author- 
ity does  not  support  appellant's  contention  as  to  any  ques- 
tiou  arising  in  this  case. 

Appellee  cites  Chariton  National  Banjc  v.  Whicher,  163 
Iowa  571,  where  it  was  held,  substantially,  that  an  amend- 
ment to  a  claim  against  an  estate  which  is  germane  to  the 
claim  as  originally  stated,  and  which  does  not  destroy  its 
substantial  identity  or  substitute  a  new  and  different  de- 
mand, will  not  deprive  the  claimant  of  the  advantages  of 
his  original  filing,  and  that  a  claim  mdy  .remain  the  same  in 
a  legal  sense,  although  the  grounds  may  be  changed  b^. 
amendment.  In  the  instant  case,  the  original  claim  was 
filed  within  the  year  in  which  plaintiff  claimed*  of  deceased 
for  work  he  had  done  for  deceased  on  her  farm,  and  of  this 
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claim,  the  administrator  of  the  estate  had  notice.  Later, 
an  amended  and  substituted  claim  was  filed,  and  this  was  the 
claim  of  the  same  person,  against  the  same  estate^  for  the 
same  services  rendered,  covering  the  same  period  of  time. 
Plaintiff  would  be  entitled  to  recover  under  the  first  or  the 
amended  claim,  according  as  his  proof  might  establish  one 
or  the  other.  A  recovery  had  upon  the  cause  of  action  as 
originally  stated  would  be  a  bar  to  any  recovery  upon  the 
amended  claim. 

As  said  in  the  Whicher  case,  claims  such  as  these  are 
usually  stated  in  general  and  informal  terms,  and  the  law 
of  pleading, is  not  usually  strictly  applied.  It  was  also 
said  in  that  case  that,  even  under  strict  rules  of  pleading, 
generally,  a  proper  amendment  goes  to  the  cause  of  action 
as  originally  alleged;  the  amended  pleading  is  regarded  as 
a  continuance  of  the  original  pleading,  and  takes  effect  by 
relation  from  the  filing  of  the  latter. 

In  the  instant  case,  the  amended  and  substituted  claim 
eliminates  a  number  of  matters  set  up  in  the  original  claim. 
But,  as  said,  plaintiff  is  asking  a  recovery  for  the  same 
services.  The  amendment  clarifies  the  original  pleading, 
and  substantially  the  only  difference  between  the  two  is 
that  the  original  alleges  an  express  contract  to  pay,  while 
the  second  asks  to  recover  for  the  value  of  the  services  per- 
formed by  plaintiff  for  deceased,  with  her  knowledge  and 
consent.  It  might  be  said  that  the  amendment  is,  in  effect, 
a  second  count.  We  think  the  so-called  amended  and  sub- 
stituted claim  is  germane  to  the  original  claim,  and  that 
the  court  property  overruled  the  defendant's  objection  to 
the  filing  of  the  same. 

It  follows,  then,  that  the  judgment  of  the  district  court 
ought  to  be,  and  it  is, — Affirmed. 

Gaynob^  G.  Ji  Ladd  and  Evans^  JJ.,  concur. 
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In  re  Special  Assessment  Jefferson  Street  Sewer. 

MUKIOIPAL  COBPOBATION8:     Public  IminrOTeinents— LegUUtiTe 

1  Act   in   Ordering — ^Bevlew    by    Oonrts— Non-aatessment— Over- 

ftflgeamnent  The  legUlatlve  act  of  a  city  in  ordering  a  sewer 
raises  a  conclusivjs  presumption  that  the  property  within  the 
legal  zone  of  the  improvement  will,  in  some  degree,  be  benefited. 
It  follows  that  the  cry  of  over-assessment  will  be  entertained  by 
.  the  court — not  a  denial  of  any  assessment. 

ICUKIOIPAL  0OBPOBATIOK8:    Public  Improvements— Assessments 

2  — ^Nature  of  Benefits  Becognised.  Principle  recognized  that 
benefits  fiowing  from  public  improvements,  and  for  the  cost  of 
which  assessments  are  authorized,  need  not  be  present  and  im* 
mediate. 

APPEAL  AND  EBBOB:  Beversal — ^Public  Improvements — Special 
%  Assessments — ^Absence  of  Evidence  as  to  Benefits.  On  an  appeal 
from  an  order  wholly  cancelling  a  sewer  assessment  because  the 
trial  court  improperly  assumed  to  find  that  the  property  would 
receive  no  benefit,  the  cause,  in  the  absence  of  evidence  as  to 
the  proper  amount  of  benefits,  will  be  reversed  for  hearing  on 
such  omitted  matter. 

Appeal  from  Black  Hawk  District  Court. — George  W. 

Dunham,  Judge. 

Friday,  April  6,  1917. 

This  action,  tried  as  in  equity  in  the  district  court,  is 
an  appeal  from  a  decree  of  the  district  court  of  Black  Hawk 
County,  Iowa,  rendered  on  the  6th  day  of  October,  1914,  can- 
celling a  special  assessment  against  Lots  1,  2,  3,  4  and  5  in 
Block  42,  Lots  1,  2,  3,  4  and  5  in  Block  55,  Lots  6,  7,  8,  9 
and  10  in  Blofck  58,  Lots  6,  7,  8,  9  and  10,  in  Block  59, 
all  in  Efaker's  Addition  to  West  Waterloo,  Iowa,  levied 
by  the  city  council  of  the  city  of  Waterloo,  for  the  con- 
struction of  a  combined  storm  and  sanitary  sewer  along 
Jefferson  Street  in  said  city  and  in  front  of  the  said  lots, 
as  a  part  of  a  general  sewerage  system  and  improvement 
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to  the  said  city.  Several  objections  were  filed,  but  it  seems 
to  be  conceded  by  counsel  on  either  side  that  the  sole  issue 
upon  which  the  case  was  tried  was  a  question  of  benefits 
under  one  of  the  objections,  which  is  as  follows : 

"That  the  objectors  received  no  benefit  because  of  the 
construction  of  said  sewer,  for  the  reason  that  a  sewer  had 
hei'^tofore  been  constructed  along  the  said  street,  and  same 
was  suflftcient  for  all  abutting  and  adjacent  property  own- 
ers; that  said  new  sewer  was  constructed  for  the  express 
purpose  of  taking  care  of  storm  water  and  carrying  same 
from  the  intersection  of  Eleventh  and  Jefferson  Streets,  said 
storm  water  not  having  interfered  with  or  been  offensive  to 
the  objectors,  the  owners  of  the  property  in  question;  that 
the  new  sewer  was  not  needed  by  your  objectors,  or  any 
of  them,  and  is  not  a  benefit  to  them  or  any  of  them  on  ac- 
count  of  their  having  used  the  old  sewer  heretofore  re- 
ferred tc,  which  said  old  sewer  was  sufficient  in  every  re- 
spect for  the  needs  and  uses  of  your  objectors." 

The  contention  of  the  abutting  property  owners  was 
that  the  construction  of  the  improvement  did  not  benefit 
their  property  in  any  amount.  The  trial  court  found  for 
the  objectors,  and  canceled  the  assessment.  The  city  ap- 
peals.— Reversed  and  Remanded, 

Alfred  W.  MullaUy  for  appellant. 

H.  B,  Boies,  E,  J,  Wenner  and  Hears  d  Lovejoy,  for 
appellees 

Preston,  J. — On  October  2,  1912,  the  city  of  Waterloo 
entered  into  a  contract  for  the  construction  of  a  combined 
storm  and  sanitary  sewer,  24  inches  in  diameter,  from  Elev- 
enth Street  to  Thirteenth  Street  on  Jefferson  Street,  it  be- 
ing found  that  the  existing  sewer,  12  inches  in  diameter, 
along  the  said  street  was  inadequate  and  insufficient  for  the 
needs  of  the  property  owners  and  of  the  city.    The  b^in- 
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ning  of  the  sewer  on  Eleventh  Street  is  about  7  blocks  from 

• 

the  center  of  the  business  district  of  West  Waterloo,  and 
both  Eleventh  and  Jefferson  Streets  are  paved  with  asphalt 
paving  at  this  point.  It  appears  that,  some  12  years  before, 
a  12-foot  sewer,  known  as  the  Drj  Run  Sewer,  had  been  con- 
structed in  the  vicinity,  but  this  is  not  in  controversy  in 
this  case.  Various  sewers  along  the  course  of  the  Dry  Run 
Sewer  empty  into  it.  It  is  contended  by  appellees  that  this 
large  sewer  was  a  storm  sewer  primarily,  and  relieved  con- 
ditions in  that  part  of  the  city  from  annoyances  due  to  sur- 
face water,  and  that  the  properties  in  question  in  this  case 
were  not  affected  by  surface  water  after  the  Dry  Run  Sewer 
was  constructed,  except  Manning's  store,  and  it  is  contended 
that,  as  to  this  last  named  property,  the  water  at  the  Man-, 
ning  corner  caused  just  as  much  damage  to  that  property 
after  the  completion  of  the  new  24-inch  sewer  as  before  it 
was  constructed,  and  there  is  evidence  to  that  effect.  Ap- 
pellee contends,  also,  that  no  other  property  on  Jefferson 
Street  between  Eleventh  and  Thirteenth  was  ever  flooded 
or  interfered  with  by  freshets  or  surface  water  except  the 
Manning  store,  and  they  say  the  Manning  property  had  in 
the  rear  an  old  stone  quarry  or  cellar  hole,  which,  at  time  of 
freshets,  usually  filled  with  water.  Manning's  corner  is 
near  the  intersection  of  Jefferson  and  Eleventh  Streets,  and 
is  west  or  northwest  of  the  other  properties  in  controversy. 
Prior  to  the  construction  of  the  sewer  in  question,  a  12-inch 
sewer  had  been  laid  along  this  same  street,  with  which  all 
property  owners  had  connected,  or  had  a  right  to  connect, 
for  sewer  privileges.  The  new  sewer  was  constructed  par- 
allel with  the  12-inch  sewer  along  the  same  street.  The 
assessments  complained  of  are  for  the  cost  of  this  second 
sewer  against  the  abutting  property.  It  is  contended  by 
appellees,  and  seems  to  be  conceded  by  appellant,  that  the 
12-inch  sewer  was  fully  adequate  for  all  sanitary  purposes, 
but  appellant  contends  that  it  was  inadequate  for  even  or- 
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dinary  rains,  and  failed  to  carry  oflf  storm  water  and  surface 
water,  and,  in  view  of  this  fact,  and  to  relieve  the  flood  con- 
ditions at  this  point,  the  city  council  authorized  the  con- 
struction of  a  larger  and  more  adequate  sewer. 

The  appellees  claim  that  the  new  sewer  was  a  dupli- 
cate service,  and  that  they  received  no  benefit  from  the  con- 
struction of  the  second  sewer.  Appellees  further  contend 
that  the  only  purpose  of  the  24-inch  sewer  was  to  carry  off 
the  water  that  collected  on  the  Manning  property,  and,  be- 
cause i^"  was  claimed  that  the  24-inch  sewer  would  relieve  the 
condition  at  Manning's,  the  city  claims  that  all  properties 
betweep  Eleventh  and  Thirteenth  Streets  would  be  bene- 
fited. And  thev  claim  that  the  new  24-inch  sewer  did  not 
relieve  storm  conditions  at  the  Manning  corner;  and  appel- 
lant concedes  that,  in  two  or  three  instances,  when  there 
were  heavy  rainfalls,  which  appellant  calls  cloudbursts,  the 
new  sewer  was  not  adequate,  but  claim  that,  conceding  this 
to  be  true,  still  this  fact  does  not  make  the  improvement  the 
less  a  benefit. 

The  entire  cost  of  the  new  24-inch  sewer  was  |3,128.87, 
of  which  |1,800  was  assessed  against  all  of  the  lots  abutting 
on  said  improvement,  and,  as  the  city  claims,  in  proportion 
to  the  special  benefits  accruing  to  each  lot  within  the  two 
blocks;  and  the  balance  of  the  13,128.87  was  paid  for  out 
of  the  West  Side  Sewer  Fund.  The  20  lots  between  Elev- 
enth and  Thirteenth  Streets  were  assessed  f90  each,  which, 
according  to  the  assessment  plat  prepared  by  the  city  en- 
gineer, as  we  understand  it,  was  the  cost  of  the  construction 
in  front  of  each  60-foot  lot,  or  rather,  its  full  proportion 
of  the  fl,800  which  was  assessed  against  all  the  lots. 

The  new  sewer  was  constructed  in  accordance  with  the 
plans  and  specifications  prepared  by  the  city  engineer  for 
sewers  throughout  the  city  of  Waterloo,  and  was  inspected 
by  him  during  its  construction,  and  it  empties  into  a  36-ineh 
sewer  which  flows  into  Cedar  River  on  Thirteenth  Street 
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beiBg  a  connecting  link  in  the  general  sewerage  system  of 
the  city.  AppeJlees  contend  that  the  new  sewer  only  re- 
lieved, or  partly  relieved,  the  condition  at  Manning's  cor- 
ner. The  old  stone  quarry  referred  to,  near  Manning's,  was 
later  a  part  of  the  channel  of  what  was  known  as  Dry 
Run. 

1.    It  is  argued  by  appellant  that  the 

**  cx)RPOHATioN8 1     actlou  of  thc  city  council  in  ordering  the 

mettUi'^gis-^^   sewer  and  making  the  assessment  is  a  legis- 

inVdoring:       lative  determination,  with  which  the  conrts 

iwlcw   bv 

courts:  non-       may  uot  interfere.    As  pointed  out  in  Mitt- 
over  aR8es»-*        man  V.  Farmer,  162  Iowa  364,  at  371,  there 

ment.  \  '  '      .      ^ 

is  some  conflict  in  our  own  cases  as  to  just 
how  far  these  matters  are  a  legislative  function.  We  appre- 
hend that  it  should  be  held  more  strictly  so  as  to  the  or- 
dering in  of  the  improvement  and  that  it  is  some  benefit, 
rather  than  as  applied  to  the  amount  of  the  assessment. 
Necessarily,  there  are, some  questions  for  the  court;  among 
them,  questions  as  to  the  regularity  of  the  procedure  by  the 
council,  the  equality  of  the  assessment  and  whe^er  it  is 
more  than  the  25  per  cent  authorised  by  law,  and  perhaps 
some  other  questions. 

Ill  the  recent  case  of  the  Chicago,  R  I.  d  P.  R.  Co.  v. 
City  of  Centerville,  172  Iowa  414,  a  paving  case,  decided 
since  the  trial  of  the  instant  case  in  the  district  court,  Mr. 
Justice  Weaver,  speaking  to  this  point,  said : 

'^This  discretion  includes  the  authority  to  assess  such 
cost  upon  the  abutting  property,  in  proportion  to  the  ben- 
efits accruing  to  such  property.  It  follows,  we  think,  that 
the  order  of  the  city  council,  acting  in  accordance  with  the 
statute  for  the  paving  of  the  street  and  assessment  of  the 
cost  upon  abutting  proi)erty,  is  not  subject  to  control  or  in- 
terference by  the  courts;  and  (still  assuming  that  the  pro- 
visions of  the  statute  have  otherwise  been  observed)  the 
question  to  be  considered,  upon  an  appeal  from  the  assess- 
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ment  made,  is  whether  the  burden  has  been  distributed  or 
apportioned  upon  the  several  items  of  abutting  property 
with  due  reference  to  the  benefits  they  derive  from  the  im- 
provement.    In  other  words,  the  action  of  the  council,  in 
ordering  the  pavement  and  providing  that  the  cost  shall  be 
assessed  upon  the  abutting  property,  is  a  legislative  deter- 
mination that  the  improvement  is  expedient  and  proper,  and 
that  the  property  abutting  upon  the  improvement  will  be 
benefited  thereby;  and  such  determination  cannot  be  set 
aside  or  overruled  in  a  judicial  proceeding.    This  is  not 
inconsistent  with  the  right  of  the  property  owner  to  ques- 
tion and  have  determined  the  regularity  of  the  procedure 
by  the  council  and  the  equality  of  the  assessment.    In  other 
words,  while  the  owner  of  abutting  property  may  object 
that  it  has  been  over-assessed,  he  cannot,  if  the  proceedings 
have  otherwise  been  regular,  be  heard  to  say  that  it  is  not 
liable  to  be  assessed  at  all." 

Under  the  ruling  in  that  case,  it  must 
2.  MuNicip^         be  held,  we  think,  in  the  instant  case,  that 

CORP0RA1T0N8  : 

^"ovemeSta-  *^®  properties  of  appellees  did  receive  some 
nlTurfSf^'  benefit.  It  may  not  be  as  much  as  was  as- 
Qgni^  "^^^        sessed  by  the  council.    The  benefit  may  not 

be  realized  until  some  time  in  the  future. 
A  sewer  of  this  character  is  necessarily  permanent,  and 
built  for  the  future,  as  well  as  for  the  present.  The  evi. 
dence  shows  that  the  city  is  growing,  and  this  sewer  is  near 
the  business  part  of  West  Waterloo.  The  old  or  12  inch 
sewer  may  become  inadequate  in  the  course  of  a  short  time. 
As  we  understand  it,  the  order  of  the  council  providing  for 
the  construction  of  the  new  sewer  provides  for  the  construc- 
tion of  a  combined  storm  and  sanitary  sewer,  so  that  it  may 
be  necessary  to  jse  the  new  sewer  for  sanitary  purposes. 
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Some  13  of  the  witneBses  for  appellees 
3.  Appeal  and        testify  that  the  new  sewer  did  not  increase 

ERBOK :  re- 
versal: pub-        the  market   value  of  their   properties,   and 

Mc  Improve-  '       "^ 

menta:  ^-gg  gf  BO   benefit   thereto.     Witnesses   for 

special  aaness- 

sence^of^evi-  appellant  say  that,  in  their  opinion,  the 
blneflts.*  *^  properties  were  benefited  by  the  improve- 
ment. At  least  one  witness  for  appellees 
admits  that  the  new  sewer  is  a  benefit  to  the  properties,  and, 
as  pointed  out  in  the  Centerville  case,  there  is  a  presumption 
that  the  properties  are  benfited  to  some  extent.  Whil^  the 
witnesses  for  appellant  say  that  the  improvement  was  of 
some  benefit,  there  is  no  attempt  by  any  of  them  to  state 
how  much  the  different  properties  are  benefited;  that  is, 
whether  to  the  full  amount  assessed  or  a  lesser  amount. 
For  this  reason,  we  are  unable  to  determine  here  just  what 
assessment  ought  to  be  made. 

We  deem  it  unnecessary  to  refer  further  to  the  testi- 
mony upon  either  side,  but,  from  the  record,  our  conclusion 
is  that  there  should  be  some  assessment  against  these  prop- 
erties, but,  because  of  the  condition  of  the  record,  the  cause 
is  reversed  and  remanded  for  the  purpose  of  determining  the 
amount  of  the  assessment  against  each  property. — Reversed 
and  Remanded, 

Gaynor^  C.  J.,  Weaver  and  Evans^  JJ^,  concur. 


W.  P.  Mapel,  Appellant,  v.  Board  of  Supervisors  of 

Calhoun  County,  Appellees. 

DBAINS:  Establishment — Appeal— Excessive  Cost — Burden  of  Proof. 
On  appeal  from  an  order  establishing  a  public  drainage  Im- 
provement, appellant  has  the  burden  of  clearly  showing  that  the 
district  was  Improperly  established.  Evidence  reviewed,  and 
held  insufficient  to  justify  the  reversal  of  such  an  order  on  the 
ground  that  the  cost  would  be  excessiv.e  and  a  greater  burden 
than  should  be  borne  by  the  benefited  land. 
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Appeal  from  Calhoun  District  Court, — E.  G.  Albert,  Judge. 

Friday,  April  6,  1917. 

The  board  of  said  county  established  a  drainage  dis- 
trict known  as  No.  198.  The  appellants,  23  in  number,  filed 
objections  before  the  board  of  supervisors  to  the  establish- 
ment of  said  district.  The  objections  were  not  all  on  the 
same  grounds.  Some  of  them  raised  certain  questions,  and 
others  diffei'ent  questions.  The  objection  of  some  of  the  ap- 
pellants covers  the  question  presented  here  for  determina- 
tion. The  objection  argued  and  relied  upon  in  this  court 
involves  the  question  as  to  whether  the  cost  of  construc- 
tion is  excessive,  and  a  greater  burden  than  should  be  prop- 
erly borne  by  the  land  benefited  by  the  improvement.  No 
other  issue  is  now  insisted  upon  in  this  court.  The  board 
established  the  district,  and  thereupon  the  appellants  ap- 
pealed to  the  district  court,  where  the  finding  was  again 
against  them,  and  they  appeal  to  this  court. — Affirmed. 

Rotert  Healy,  for  appellants. 

Jacobs  d  McCaulley  and  Kenyon,  Kelleher  d  Price,  for 
appellees. 

Preston,  J. — There  are  about  11,740 
dbains  :  e»-  acres  included  in  the  district,  and  the  cost 
SRe^cost"^*"*  ^^^  *^^  improvement,  with  laterals,  includ- 
burden  of  j^g  damages  allowed,  is  about  f71,000.    The 

board  of  supervisors  fouud,  in  the  order  es- 
tabli€hing  the  district,  that  the  cost  of  construction  would 
not  be  excessive,  and  that  the  improvement  would  be  condu- 
cive to  the  public  health,  convenience,  and  to  the  public 
benefit  and  utility,  and  was  a  necessity.  District  No.  198 
includes  one  or  more  smaller  districts,  which  had  been  be- 
fore established.  In  1902  or  1903,  a  drainage  district 
known  as  No.  7  in  said  county  was  established  and  con- 


r 


Apri]  1917]    Mapel  v.  Board  of  Supervisors.  983 

structed.  It  consisted  of  an  open  ditch  about  o^i  miles  in 
length,  and  ran  through  flat  and  swampy  land.  That  part 
of  the  county  through  which  the  ditch  ran  was  at  that  time 
built  up,  and  the  land  farmed  and  occupied.  The  plan  pro- 
vided for  no  lateral  tile.  A  part  of  the  land  within  Dis- 
trict No.  7  was  subae(iuently  taken  into  Districts  Nos.  122^ 
194  and  133.  Several  vears  after  the  establishment  of  No.  7, 
a  subdrainage  district,  known  as  No.  90,  was  established, 
and  this,  had  its  outlet  into  No.  7.  As  originally  cou- 
sti'ucted,  this  District  No.  7  emptied  iuto  a  small  ditch  at 
its  southern  terminus,  and  from  there  the  water  flowed  to 
the  Boone  River.  A  number  of  landowners  in  District  No. 
7  attempted  to  take  advantage  of  the  improvement  for  the 
drainage  of  their  lands,  but  the  soil  was  of  such  a  charac- 
ter that  the  ditch  was  filled  to  a  considerable  extent,  in- 
terfering with  the  surface  drainage,  and  the  tile  opening  in- 
to it  were  submerged.  No.  7  was  effective  for  the  drainage 
of  a  portion  of  the  surface  water  adjacent  to  the  line  of 
the  ditch,  but  did  not  afford  an  adequate  outlet  for  tile 
drainage  at  the  upper  end  of  the  district.  At  various  times 
in  recent  years,  and  subsequent  to  the  establishment  of  No. 
90,  practically  all  the  landowners  who  drained  into  No.  7, 
and  some  of  the  owners  in  Subdistrict  No.  90,  ])e<iti(me(.l 
the  board  of  supervisors  to  clean  out  the  ditch  of  No.  7.  At 
one  time,  the  board  expended  about  fl,000  for  men  and 
scrapers  to  clean  out  the  ditch,  but  the  money  was  sub- 
stantially thrown  away.  The  cost  of  cleaning  out  No.  7 
would  have  been  about  |12,000.  It  was  considered  imprac- 
ticable to  clean  out  No.  7,  and  it  was  thought  best  that  the 
board  should  delay  action  until  a  more  comprehensive 
scheme  of  drainage  could  be  carried  out,  and  the  work  done 
in  a  proper  way.  We  deem  it  unnecessary  to  go  into  detail 
as  to  the  effect  of  suffirient  fall,  the  filling  of  the  ditches 
with  tile,  the  submerging  of  the  tile,  the  flooding  of  the  dif- 
ferent tracts  of  land,  the  effect  upon  farming  operations. 
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and  a  number  of  other  sucb  matters  which  are  detailed  in 
the  record.  Some  of  the  land  was  originally  swamp  land. 
The  valley  at  one  point  is  about  2,000  feet  wide,  and  is 
very  flat  in  places.  There  are  ponds  on  some  of  the  tracts 
included  in  the  district.  On  the  table  land  above  the  val- 
ley, there  are  flat  lands  and  ponds,  and  only  a  small  amount 
of  rolling  land. 

In  1914,  a  petition  was  filed  by  two  landowners,  who 
owned  over  800  acres  at  the  upper  end  of  No.  7,  caking  the 
establishment  of  District  198,  which  would  commence  at 
the  upper  end  of  No.  7  and  include  the  territory  of  No.  7  and 
other  land  below  it.  Acting  on  this  petition,  the  board 
appointed  an  engineer  to  make  a  report.  This  was  done, 
and  the  engineer  presented  two  reports.  One  of  these  was 
considered  by  the  board  and  later  was  referred  to  the  en- 
gineer for  a  supplemental  report,  and  the  grade  line  was 
changed  and  tile  substituted  for  open  work  at  certain 
points,  and  the  testimony  is  tTiat  this  was  a  better  and 
more  efficient  plan.  The  plan  adopted  provided  for 
branches,  submains  and  laterals  at  various  points  along 
the  line  of  the  improvement.  Preliminary  to  making  this 
report,  the  engineer  went  over  every  40-acre  tract  of  the 
district,  to  ascertain  the  elevations  and  the  course  of  the 
improvenieut,  the  size  and  depth  of  the  tile,  the  course,  di- 
mensions, size  and  length  of  the  laterals.  The  engineer 
who  designed  this  improvement  is  shown  to  have  been  a  man 
of  wide  and  varied  experience,  and  the  plan  designed  by  him 
seeks  to  establish  an  adequate  and  comprehensive  drain- 
age for  all  the  land  included  within  District  No.  7,  an  out- 
let for  Subdistrict  No.  90,  drainage  of  wet  land  which  con- 
cededly  needs  drainage,  and  an  adequate  and  feasible  out- 
let for  another  district  with  outlet  below  the  wet  land  just 
referred  to.  There  is  no  question  as  to  the  condition  of 
the  land  in  the  old  District  No.  7,  and  that  the  outlet  of 
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some  of  the  other  districts   was   iDadequatc.     Relief  was 
Deeded,  in  some  wav. 

It  is  contended  by  appellants  that  the  total  number  of 
acres  of  swamp  land  to  be  reclaimed  by  the  construction 
of  Drainage  Ditch  No.  198  is  35  or  40  acres,  and  that  practi- 
cally all  this  11,000  acres  is  in  a  high  state  of  cultivation 
and  improvement.  But  the  testimony  shows  that  between 
1,300  and  1,400  acres  of  wet  land  w^ere  in  the  district,  land 
that  could  not  be  farmed  without  tile  in  an  ordinary  year, 
the  most  of  it  being  swamp  and  overflow  land,  partially  re- 
lieved by  the  old  District  No.  7.  One  witness  puts  it  that 
there  was  a  double  acreage  of  low  land  in  the  district, — that 
is,  2,600  or  2,800  acres, — and  that  this  low  land  was  land 
that  might  be  successfully  farmed  in  an  ordinary  year,  but 
would  be  benefited  by  tile.  Altogether,  something  over 
4,000  acres  of  swamp,  low  or  wet  land  was  involved. 

Appellants  argue  that,  if  thqj-  are  to  concede  that  there 
are  1,400  acres  that  would  receive  better  drainage  and  a 
better  outlet,  and  if  they  are  compelled  to  pay  the  total  cost 
of  the  construction  of  the  improvement,  it  would  be  at  the 
rate  of  |50  an  acre.  But  this  is  hardly  a  fair  way  to  get 
at  it,  we  think,  because  there  is  no  question  but  that  more 
laud  than  this  will  be  benefited  in  some  degree,  and  the 
different  tracts  are  to  be  assessed  according  to  benefits, 
some  more  and  some  less;  and,  for  the  same  reason,  it  is 
hardly  fair  to  take  the  average  cost  per  acre  of  all  the 
land  in  the  district,  which  in  this  case  would  be  J6  or  |7. 
In  the  case  of  Mittman  v.  Farmer,  162  Iowa,  at  page  375, 
the  average  cost  per  acre  was  about  fll.  We  there  said  that 
the  principal  objection  of  some  of  the  landowners,  as  testi* 
fied  to  by  them,  is  that  their  assessment  is  too  large,  as 
compared  with  that  of  their  neighbors.  But  we  do  not  un- 
derstand that  they  claim  to  have  shown  that  the  cost  of  the 
work  would  be  a  burden  if  properly  distributed  over  the 
entire  district  according  to  benefits.     But  this  is  a  matter 
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to  be  regulated  in  making  the  assessment,  or  by  appeal 
therefrom.  The  testimony  shows  that  the  land  will  be 
worth  |200  an  acre  after  the  system  is  completed,  and  that 
it  is  worth  considerably  less  than  that  without  the  improve- 
ment. Some  of  the  land  had  been  assessed  in  the  estab- 
lishment of  prior  districts,  but  not  all  of  it,  and  this  also  is 
a  matter  to  be  taken  into  account  in  making  the  assessments. 

We  have  not  attempted  to  give  the  entire  situation,  or 
the  character  and  description  of  the  different  tracts  of  land 
and  just  how  they  will  be  benefited.  We  may  have  gone 
into  the  details  more  than  necessary,  because  the  propriety 
of  establishing  a  district  depends  upon  the  general  situa- 
tion, and  facts  and  circumstances  of  each  particular  case. 

We  started  with  the  proposition  that  the  appellants 
have  the  burden  of  showing  that  the  district  was  improp- 
erly established,  and  that,  in  such  a  proceeding,  there  must 
be  the  clearest  kind  of  showing  that  the  ofiicers  have  either 
acted  without  jurisdiction  or  have  abused  the  powers  con- 
ferred upon  them,  to  justify  interference  by  the  court. 
Mittman  t\  Farmer,  162  Iowa  364;  Temple  v.  Hamilton 
County,  1.34  Iowa  706,  711;  Hartshorn  v.  Wright  County 
District  Court,  142  Iowa  72;  Lyon  v.  Board,  155  Iowa  367; 
Focht  v.  Fremont  County,  145  Iowa  130,  144;  Section  1989- 
a46,  Code  Supplement,  1913 ;  Shaw  v.  Nelson,  150  Iowa  559, 
564 ;  Schumaker  i?.  Edington,  152  Iowa  596. 

Appellees  cite  the  following  cases,  to  the  point  that  the 
cost  of  the  improvement  in  the  instant  case  was  not  exces- 
sive: In  re  Drainage  District,  146  low^a  564;  Temple  v,  Ham- 
ilton County,  supra;  Mittman  v.  Farmer,  supra;  Laurence 
V.  Page  County,  151  Iowa  182. 

Appellants  cite  and  rely  upon  Focht  v.  Board  of  Super- 
visors, 145  Iowa  130;  HarHman  v.  Board,  169  Iowa  324; 
Monson  v.  Board,  167  Iowa  473;  Zinser  v.  Board,  137  Iowa 
660. 

But  some  of  these  cases  are  upon  points  not  involved 
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in  the  sole  question  revised  in  the  instant  case.  The  cases 
are  not  always  helpful  as  to  the  fact  question  whether  the 
cost  is  excessive,  for  the  reason  that  the  facts  and  the  situa- 
tion are  often  very  different  in  the  different  cases.  The 
Focht  and  Zinser  cases,  supra,  are  referred  to  in  the  case 
of  Laurence  v.  Page  County,  supra,  and  the  particular  rea- 
sons why  in  those  cases  the  action  of  the  lower  court  in 
setting  aside  the  establishment  of  the  district  wonlld  not  be 
interfered  with.  In  one  case,  the  point  was  that,  in  regard 
to  the  uncertainty  of  the  method  and  cost  of  connecting  lat- 
eral streams  and  ditches,  the  lower  court  might  have  prop- 
erly reached  the  conclusion  that  the  entire  scheme  was  so  in- 
complete and  problematical  and  the  expense  so  uncertain  as 
to  justify  the  reversal  of  the  action  of  the  board ;  and  in  the 
other,  that  the  report  of  the  engineer  did  not  show  that 
the  proposed  scheme  was  practicable,  and  it  was  pointed 
out  that  the  cases  were  authority  only  for  the  purpose  of 
propositions  therein  decided. 

We  have  not  gone  into  all  the  matters  argued  and  dis- 
cussed by  either  side  as  to  the  propriety  or  impropriety  of 
establishing  this  district.  But  the  record  has  been  exam- 
ined, and,  without  further  discussion,  it  is  our  conclusion 
that  the  findings  and  judgments  of  the  district  court  are 
right,  and  they  are  affirmed  in  all  the  cases, — Affirmed. 

Gayn'ok,  C.  J.,  Laud  and  Evans,  JJ.,  concur. 


A.  R.  Rowland  et  al.,  Appellees,  v.  Anderson  Coal  Com- 
pany^ Appellant. 

BONES  AND  MINERALS:  Leases — Actions  For  Royalty— Borden  of 
Proof.  A  20-year  coal  mining  lease,  wherein  lessee,  with  no 
surface  rights,  agreed  to  pay,  annually,  after  3  years,  the  sum 
of  91,000  as  a  minimum  annual  royalty,  does  not  impose  on  the 
lessor  the  burden  of  proof  to  show,  as  a  condition  to  the  re- 
covery of  such  minimum  royalty,  that  the  premises  contain 
merchantable,  minable  or  workable  coal. 
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Appeal  from  Marion  District  Court. — W.  S.  Aybbs^  Judge. 

Friday^  April  6,  1917. 

Suit  to  recover  a  niinimuni  annual  rovaltv  claimed  to 
be  due  under  a  written  lease,  giving  the  right  to  mine  coal 
under  plaintiffs'  land.  Plaintiffs  had  judgment,  and  de- 
fendant appeals. — Affirmed. 

Crozier  d  WeMi,  for  appellant. 
W.  H.  Lyon,  for  appellees. 

Salinger,  J. — I.  The  defendant  agreed 
Mines  amd  to  pay  to  plaintiff  "as  a  minimum  annual 
uonrfor^  royalty  the  sum  of  J1,000  per  year"  during 

den**o7  proof.       *^^  t^vm  of  a  lease  which  was  entered  into 

on  January  2,  1912,  and  ran  20  years  from 
that  date.  The  "first  payment  of  |1,000"  was  to  be  made  on 
January  2,  1915,  3  years  from  the  time  the  lease  was  made. 
The  parties  are  in  substantial  agreement  that  the  following 
is  the  sole  question  to  be  decided:  Under  the  coal  lease 
made,  must  the  lessor  show  that  the  leased  premises  con- 
tain merchantable  or  minable  or  workable  coal  before  he 
can  recover  the  agreed  minimum  royalty?  To  sustain  bis 
claim  that  lessor  has  this  burden,  appellant  urges  that  ac- 
tual payment  of  the  stipulated  minimum  royalty  presup- 
poses that  there  is  merchantable  coal,  and  to  hold  with  ap- 
pellee compels  defendant,  who  is  in  the  position  of  one  who 
buys  coal,  to  guarantee  that  what  was  sold  him  exists,  in- 
stead of  making  the  seller  warrant  that  he  has  something 
to  sell.  He  claims,  too,  that  various  hardships  may  result 
in  sustaining  the  theory  of  the  trial  court,  which  put  the 
burden  upon  defendant.  On  the  other  hand,  appellee 
claims  that  stated  hardships  will  or  may  follow  if  the  the- 
ory of  appellant  be  adopted ;  that,  in  making  this  lease,  the 
defendant  assumed  that  merchantable  coal  existed,  and  took 
the  chances  of  finding  himself  in  error;  further,  that  no  one 
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but  defendant  had  the  right  or  the  practical  means  to  aR- 
oertain  whether  workable  coal  existed,  and  that  lessor  is 
powerless  to  prove  what  defendant  insists  upon.  Appellant 
responds  that^  while  it  had  made  drillings  before  contract- 
ing, it  is  a  matter  of  common  knowledge  that,  though  such 
drillings  indicate  the  presence  of  minable  coal,  actual  min- 
ing fails  *n  many  cases  to  find  such  coal;  further,  that  de- 
fendant has  made  every  reasonable  attempt  to  ascertain 
whether  merchantable  coal  exists,  and  that  the  condition 
of  the  ground  through  which  it  attempted  to  drive  entries 
made  it  impossible  to  continue  the  entries  into  and  under 
the  pren^es  leased. 

It  is  quite  apparent  that,  whichever  way  the  hardship 
falls,  or  whatever  the  general  law  of  the  subject  may  be, 
we  must  limit  ourselves  to  what  this  particular  agreement 
requires.  Neither  party  is  repudiating  it,  and  appellant 
insists  that  it  is  to  remain  effective  if  he  shall  be  compelled 
to  pay  the  minimum  royalty.  This  fact  alone  will  distin- 
guish some  cases  hereafter  to  be  noted. 

Before  the  lease  was  executed,  the  defendant  had  pros- 
pected upon  the  leased  land,  drilled  holes  upon  it  and  upon 
land  surrounding  and  adjoining  it;  it  was  in  possession  of 
blue  prints  of  this  prospecting  and  drilling,  and  entered  into 
the  lease  without  demanding  further  opportunity  for  inves- 
tigation. It  is  conceded  that  it  never  did  any  actual  min- 
ing. On  the  other  hand,  it  is  undisputed  that  it  began  en- 
tries on  land  adjoining  t)\e  leased  land  and  drove  same  to- 
wards that  land,  and,  after  a  short  drive,  slate  and  rock 
were  struck,  which  made  the  further  driving  of  that  entry 
im[>088ible.  Defendant  argues  that  it  has  done  all  that  can 
reasonably  be  expected,  and  that  there  is  no  assurance  that 
it  would  not  forever  strike  stone  and  the  like,  just  as  it 
has  heretofore,  and  that,  having  no  surface  rights,  it  may 
not  make  a  direct  test  upon  the  leased  land  itself.  In  ef- 
fect, this  is  a  contention  that,  if  reasonable  effort  on  the 


990  Rowland  v.  Anderson  Coal  Co.      [179  Iowa 

part  of  defendant  will  not  ascertain  whether  workable  coal 
exists,  the  plaintiff  may  not  have  the  stipulated  minimum 
royalty  unless  he  prove  what,  according  to  defendant,  it  is 
impossible  to  prove.  In  other  words,  defendant  may  keep 
his  hold  upon  the  leased  premises  for  20  years  because  he 
has  found  diflSculties  in  the  way  of  entries  heretofore  driven 
by  him,  unless  the  lessor  can  furnish  proof  which  defend- 
ant contends  it  is  practically  impossible  for  defendant  to 
obtain.  We  may  assume  that  the  parties  could,  by  agree- 
ment, be  put  into  such  relative  situation.  The  courts  will 
be  reluctant  so  to  construe  the  writing  unless  the  words  of 
the  contract  compel  it.  The  contract  provides  for  an  an- 
nual minimum  royalty,  but  none  is  to  be  paid  for  3  years. 
This,  at  the  outset,  indicates  that  the  parties  intended  that 
the  failure  to  find  coal  should  not  defer  payment  of  the 
minimum  royalty  for  more  than  8  years.  There  is  nothing 
in  its  wording  which  justifies  us  in  saying  that,  if  appel- 
lant for  3  years  failed  to  find  merchantable  coal,  tlie  pay- 
ment of  the  minimum  royalty  should  be  deferred  indefi- 
nitely. Before  the  lease  was  executed,  defendant  put  itself 
in  possession  of  such  information  as  it  could  obtain  by  pros- 
pecting and  drilling.  Though  it  may  be  true  that  infor- 
mation thus  obtained  might  prove  faulty,  the  defendant, 
experienced  miners  that  they  were,  knew  there  was  this 
danger.  Nevertheless,  they  proceeded  to  contract*  Now 
what  is  it  they  agreed  to  do?  They  agreed  "to  mine  all 
workable  coal  underlying  said  land  in  a  good,  workmanlike 
manner,  and  to  pay  to  first  parties  a  royalty  of  7  cents  per 
ton  for  all  merchantable  coal  which  passes  over  a  regula- 
tion screen  in  use  in  this  district,  as  agreed  upon  by  the 
miners  and  operators  of  Iowa,  the  said  royalty  for  each 
month  to  be  paid  on  the  20th  day  of  the  month  sncceeding." 
In  addition,  the  second  party  agrees  to  leave  a  block  of  coal 
not  less  than  120  feet  square  under  and  surrounding  a 
described  well,  the  block  to  be  left  so  as  to  leave  that  well 
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in  the  center  thereof^  and  that,  if  there  be  a  mortgage  or 
lien  on  the  premises  which  interferes  with  the  working  of 
the  coal,  second  party  may  pay  the  same  off  and  deduct 
the  amount  paid  from  any  royalty  due  or  to  become  due 
under  the  contract.  They  also  agree,  as  stated,  to  pay  said 
minimum  royalty  beginning  with  January  2,  1915.  In  ef^ 
feet,  the  appellant  is  driven  to  the  claim  that  this  is  an 
agreement  to  pay  the  minimum  royalty  at  the  time  stated, 
provided  by  that  time  merchantable  coal  is  found.  If  that 
be  the  true  construction  of  the  contract,  of  course  the  lessor 
must  prove  that  such  coal  was  found.  But  we  are  unable 
so  to  construe  the  contract.  We  think  in  substance  it  is 
an  agreement  that,  in  consideration  of  being  permitted  the 
possession  of  the  premises  for  20  years,  the  lessee  will, 
after  3  years,  pay  the  agreed  minimum  royalty,  and  take 
the  risk  of  being  unable  to  prove  that  merchantable  coal 
cannot  be  found  by  the  time  the  duty  to  pay  the  royalty 
accrues.  If  we  take  the  opposite  position,  we  would  have 
to  hold  that  defendant  agreed  to  mine,  but  has  complied 
with  this  agreement  by  attempting  to  mine  and  finding 
diflSculties  in  the  way,  and  at  the  pleasure  of  defendant,  the 
lessor  shall  lose  control  of  the  mining  rights  on  his  land 
for  20  years,  unless  he  does  what  he  has  neither  right  nor 
power  to  do,  and  satisfies  thereby  a  condition  precedent 
which  the  contract  never  made. 

In  this  connection,  it  may  well  be  added  that  no  one 
other  than  defendant  can  sink  air  and  water  shafts,  with* 
out  which  coal  mining  under  the  leased  land  could  not 
well  be  carried  on;  that  the  contract  itself  gives  it  the  privi- 
lege to  sink  such  air  and  water  shafts  as  shall  be  necessary 
for  the  operation  of  the  mine;  and  defendant  agrees  to 
drain  off  by  underground  tiling  all  water  pumped  from  the 
mine  tp  the  surface — and  none  but  defendant  has  the  right 
to  do  this  draining. 

As  it  seems  to  us,  all  of  it  makes  clear  that  here  was 
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no  contract  that  the  payment  of  the  minimum  royalty 
should  depend  upon  success  in  findiug  merchantable  coal, 
or  rather,  upon  proof  by  the  lessor  that  there  was  such  coal. 
We  think  the  fair  effect  of  the  contract  is,  putting  it  at  its 
strongest  for  the  appellant,  that  it  may  terminate  the  lease, 
and  with  it  the  obligation  to  pay  minimum  royalty,  by  prov- 
ing that  there  is  a  failure  of  consideration,  in  that  actual 
mining  has  demonstrated  that  merchantable  coal  is  not  to 
be  had.  See  Saylor  Park  Land  Co.  v,  Olenwood  Coal  Co,, 
179  Towa  919. 

We  find  nothing  in  coni!I(t  with  the  conclusion  we 
reach  in  the  two  cases  upon  which  appellant  relies.  Carl 
V,  Qranger  Coal  Co,,  09  Iowa  519,  is  an  action  on  lease  and 
to  recover  damages  for  failure  to  perform  its  condition. 
The  contract  contained  a  provision: 

"It  is  further  understood  that  the  defendant  agrees  to 
commence  work  as  soon  as  practicable,  and  will  mine  coal 
from  the  plaintiff's  land  by  June  1,  1885,  providing  there 
is  found  a  workable  vein  of  good,  merchantable  coal." 

The  most  decided  is  that,  where  the  contract  is  made 
to  depend  upon  the  finding  of  merchantable  coal,  one  who 
seeks  damages  for  breach  of  the  lease  must  make  proof  that 
such  coal  was  found,  and  that,  for  the  mere  failure  to  pros- 
pect for  coal  where  its  existence  is  unknown,  nothing  more 
than  nominal  damages  may  be  recovered. 

Ellis  V,  Cricket  Coal  Co,,  166  Iowa  656,  was  an  action 
on  contract  for  minimum  royalty  on  coal  not  mined,  and 
defendant  had  judgment.  The  contract  was  that  defendant 
was  to  commence  mining  or  paying  royalty  "on  said  coaP 
on  the  1st  day  of  April,  1906,  and  to  prosecute  the  same 
with  reasonable  dispatch,  and  to  "continue  the  mining  of 
such  coal  until  all  the  merchantable  and  minable  coal  is 
taken  from  said  land."  It  was  further  provided  that  all 
money  paid  as  royalty  in  excess  of  the  sum  produced  from 
actual  niiniDg  should  be  considered  as  advanced  royalty, 
"and  shall  apply  on  the  next  or  succeeding  month*s  royal- 
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ties  during  the  life  of  this  contract."  The  defendant  did 
mine  coal  until  about  October  1,  1911,  and  plaintiff  sought 
to  recover  niininium  royalty  from  that  time  until  February 
1,  1913.  He  alleged  that  the  land  was  underlaid  with  mer- 
chantable coal  which  could  be  mined.  Defendant  denied 
that  any  such  coal  remained^  and  averred  that  it  had  mined 
until  it  was  done  at  a  financial  loss.  We  held  that  the 
burden  was  on  plaintiff  to  show  that  there  remained  under 
the  surface  of  the  land  merchantable  and  minable  coal. 
Very  properly  so  in  these  circumstances.  Under  the  terms 
of  the  contract,  as  claimed  by  the  pleading  by  plaintiff,  the 
defendant  owed  no  royalty,  minimum  or  other,  unless  the 
land  leased  was  underlaid  with  merchantable  coal.  Cer- 
tainly, one  who  seeks  royalty  under  such  contract  must 
prove  that  such  coal  remained.  This,  too,  cannot  control 
the  instant  case. 

We  are  of  opinion  that  the  trial  court  is  right,  and  its 
judgment  is,  accordingly, — Affirmed, 

Gaynob^  C.  J.,  Ladd^  Evans  and  Preston,  JJ.,  concur. 


Bbnton  County  Savings  Bank,  Appellant,  v.  First  Xa* 
tional  Bank  op  Estherville  et  al..  Appellees  (two  cases). 

FBAUDXHiENT  COKVBYANOES;  Grounds  of  Invalidity— Intent— 
— ^Knowledge  of  Debtors'  Involved  Conditions — Evidence.  Evi- 
dence of  quite  Involved  transactions,  attending  the  giving  of 
deeds  and  mortgages,  reviewed,  and  held  to  present  the  case  of 
a  bona  fide  creditor  seeking  in  good  faith  to  protect  his  inter- 
est, without  knowledge  of  the  debtors'  financial  obligations  to 
other  creditors. 

Appeal  from  Emmet  District  Court — N.  J.  Lee^  Judge. 

SATURDAY;  ApBII/  7,  1917. 

The  first  of  the  above  entitled  causes  is  an  action  in 
equity  upon  promissory  notes,  aided  by  attachment  levy  on 

Vol.  179  la.— s» 
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mortgaged  chattels,  in  wbich  it  is  alleged  substantially  that 
plaintiff  has  a  promissory  note  against  E.  O.  Bergeson  and 
his  mother,  Anna  S.  Bergeson,  not  3*et  due,  but  that  nothing 
but  time  is  wanting  to  fix  absolute  indebtedness;  that  plain- 
tiff had  brought  suit  against  the  parties  in  the  Benton  dis- 
trict court,  and  that  an  attachment  had  issued  against  the 
personal  property  of  E.  O.  Bergeson;  that  defendant  bank 
claims  an  existing  chattel  mortgage  upon  all  the  property 
of  said  E.  0.  Bergeson,  securing  an  alleged  indebtedness  of 
110,000;  that  plaintiff  has  made  demand  upon   said  bank 
for  a  statement,  under  Code  Section  3987;  that  plaintiff  has 
filed  with  the  clerk  of  the  Emmet  district  court  its  bond, 
under  Section  3988  of  the  Code.    Plaintiff  charges  that  said 
mortgage  is  a  sham,  given  and  accepted  with  a  design  of 
hindering  the  creditors  of  said  E.  O.  Bergeson;  that  said 
E.  0.  Bergeson  has  advertised  a  sale  of  said  personal  prop- 
erty at  auction;  and  the  appointment  of  a  receiver  is  aske<l, 
that  the  interests  of  all  parties  may  be  promoted.    Plaintiff 
prays  judgment  determining  the  validity  of  said  claimed 
chattel  mortgage,  and,  if  found  valid,  the  amount  of  actual 
Indebtedness  secured  thereby  and  the  value  of  the  property, 
and  for  general  equitable  relief.    J.  P.  Kirby  intervened  in 
the  first  action,  claiming  a  landlord's  lieu  on  the  property 
attached,  superior  to  any  claim  of  plaintiff's.    It  was  stipu- 
lated that  the  attached  property  should  be  sold  at  the  adver- 
tised public  sale,  and  the  proceeds,  amounting  to  {^,532.50, 
await  the  result  of  the  litigation. 

The  second  action  is  in  equity,  and  alleges  substantially 
that,  in  January,  1912,  plaintiff  procured  two  judgments 
against  defendant  Anna  S.  Bergeson  in  the  total  sum  of 
f 2,9*96.75;  that  certain  conveyances  of  lands  by  the  defend- 
ants to  J.  P.  Kirby  w^re  fraudulent;  that  E.  O.  Bergeson 
and  J.  P.  Kirby  entered  into  a  conspiracy,  by  which  E,  O. 
Bergeson  procured  his  mother,  Anna  S.  Bergeson,  to  make 
a  colorable  transfer  of  her  title  in  and  to  her  lauds  to  said 
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Kirby,  and  of  her  personal  property;  that  said  deed  to  the 
land  and  bill  of  sale  for  the  personal  property  were  with- 
out snflScient  consideration,  and  were  made  to  hinder  and 
delay  the  creditors  of  Anna  S.  Bergeson  in  the  collection  of 
their  claims.  Plaintiff  asks  that  the  deed  and  bill  of  sale 
be  canceled,  and  asks  that  the  lands  be  decreed  subject  to 
the  lien  of  plaintiff's  judgments,  prior  and  superior  to  the 
claim  of  Kirby,  and  for  general  equitably  relief.  Later, 
the  defendant  bank  and  E.  O.  Bergeson  were  made  parties 
defendant.  By-4»^amendment  to  petition,  it  was  alleged 
substantially  that  plaintiff  had  theretofore  garnished  Kir- 
by and  the  defendant  bank  as  supposed  debtors  of  Anna  S. 
Bergeson,  and  that  said  Kirby,  individually  and  as  cashier, 
disclaimed  having  possession  of  any  property  belonging  to' 
said  Anna;  that  the  lands  described  were  encumbered  by  a 
first  mortgage  to  an  insurance  company  in  the  sum  of  |I0,- 
000,  and  by  a  second  mortgage  to  Kirby  for  f4,500 ;  that  all 
defendants  participated  in  the  plan  to  hinder  plaintiff  in 
the  collection  of  its  claims  against  Anna  S.  Bergeson,  and 
procured  to  be  executed  and  recorded  two  pretended  mort- 
gages from  the  said  Anna  S.  Bfergeson  to  the  said  J.  P.  Kir- 
by for  ?6,000,  covering  a  part  of  the  land.  The  amendment 
further  asks  that  the  mortgages  and  deeds  be  decreed  sub- 
ject to  plaintiff's  judgments,  and,  if  it  be  found  that  either 
of  the  mortgages  or  the  deed  was  voluntary  only  in  part, 
that  an  accounting  be  had  for  the  surplus.  By  another 
amendment,  it  is  claimed  that  defendants  have  received, 
through  the  instruments  before  referred  to,  funds  which 
should  be  applied  on  plaintiff*s  claims  against  Anna  S. 
Bergeson,  and  judgment  is  asked  against  Kirby  for  |5,173.03. 
By  proper  pleadings,  the  defendants  deny  plaintiff's 
claim,  and  set  up  their  defenses.  By  agreement,  the  cases 
vere  consolidated  and  tried  together*    Upon  a  trial,  the  dis- 
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trict  court  found  for  the  defendants,  and  dismissed  both 
actions.    Plaintiff  appeals. — Affirmed. 

Redmond  d  Stewart  and  WilliuM  A,  Ladd,  for  appol* 
lant. 

C  W,  Crim,  for  appellees. 

Pbeston,   J. — The   substance   of  plain- 

Fraudulrkt 

coNVKTANCEs  t     tiff's  claims  is :    First,  that  the  chattel  mort- 

grounds  of  In-  ' 

validity :  In-        gage  to  the  defendant  bank  was  a  sham  and 

tcDt:  knowl-         °    ^ 

debtors'  In-  "lade  to  hinder  and  delay  creditors*  and, 
tionsf  ev?-^'"  second,  that  the  conveyances  of  lands  and 
dence.  chattels  were  fraudulent,  the  intent  being  to 

hinder  and  delay  creditors,  and  that  the  transfers  were 
voluntary,  leaving  tlie  grantors  insolvent  and  largely  in- 
debted. The  questions  presented  are  very  largely  fact  ques- 
tions, and,  where  there  is  a  large  record,  as  here,  it  is  not 
practicable,  and  it  is  not  our  custom,  to  attempt  to  set  out 
the  evidence  in  detail  in  the  opinion,  and  try  to  harmonize 
the  testimony  of  the  witnesses.  In  this  case,  many  of  the 
facts  are  not  disputed.  Appellees  have  concisely  and  clear- 
ly set  out  the  main  facts,  and,  as  to  these,  appellant  says  in 
reply  that  they  find  it  necessary  to  challenge  but  few  of 
counsel's  statements  of  the  facts.  They  do  challenge  five 
of  them,  which  will  be  referred  to  after  we  state  the  im- 
portant facts  as  set  out  by  appellees. 

It  appears  that  plaintiff  is  a  banking  institution,  lo- 
cated for  years  at  Norwav.  in  Benton  Pountv,  Iowa;  the 
defendant  bank  and  its  cashier,  Kirby,  are  located  in  Esther- 
ville,  Emmet  County;  the  defendants  Bergesons  formerly 
lived  in  Benton  County,  and  were  patrons  of  the  plaintiff 
bank  and  on  intimate  terms  with  its  officers,  who  loaned  the 
sons  monev  before  and  after  their  removal  to  Emmet  Conn- 
ty.  These  loans  originated  about  12  years  before  these  a^ 
tions  were  brought;  they  were  not  paid,  but  renewed  from 
year  to  year  and  the  interest  paid,  the  mother  signing  with 
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lier  sons.  The  family  was  prosperous  during  the  father's 
life,  and  they  were  the  owners  of  large  tracts  of  land  in 
Emmet  and  Benton  Counties.  On  their  removal  to  Emmet 
County,  the  sons  undertook  farming  on  a  large  scale,  and 
were  heavy  borrowers  from  defendant  bank,  increasing  their 
loans,  giving  mortgages  and  mortgage  deeds  on  their  land 
to  secure  the  same,  and  finally  mortgaging  their  chattels, 
all  of  which  were  of  public  record  in  Emmet  County  about 
December,  1910;  and  later,  they  disposed  of  all  their  land  to 
defendant's  cashier,  asking  him  to  pay  debts  owed  to  de- 
fendant bank,  which  transaction  was  settled  in  full  before 
any  knowledge  of  plaintiff's  claim.  During  the  year  1911, 
plaintiff  bank,  through  its  cashier,  Pickart,  visited  the  Ber- 
gesons  two  or  three  times,  and  negotiated  with  them  for 
)>ayment  of  plaintiff^a  claims,  or  security,  but  without  suc- 
cess. Later,  and  about  December  1,  1911,  plaintiff's  cashier, 
with  his  attorney,  visited  the  Bergesons,  and  discovered 
that  their  property  was  disposed  of  to  the  defendant  bank's 
cashier,  Kirby,  and  again  tried  to  get  security  on  their 
claims.  The  fact  that  plaintiff  held  notes  against  the  Ber- 
gesons was  never  by  them  or  anyone  else  disclosed  to  de- 
fendant bank  or  its  cashier  until  after  they  had  taken  over 
the  Bergeson  property  and  made  full  payment  and  settle- 
ment, though  plaintiff  was  aware  that  the  Bergesons  were 
dealing  with  defendant  bank.  About  January  15,  1912, 
plaintiff  commenced  action  against  the  liergesons,  and  gar- 
nished defendant  bank  and  its  cashier,  and  attached  per- 
sonal property  of  E.  O.  Bergeson\s.  The  proceeds  of  the 
lands  of  Anna  S.  and  E.  O.  Bergeson  were  by  them  applied 
in  payment  of  their  obligations  to  the  defendant  bank,  and, 
when  so  applied,  left  them  in  debt  to  defendant  bank  |8,300. 
When  the  transfer  of  the  Bergeson  lands  was  made,  Anna 
S.  Bergeson,  a  woman  63  or  64  years  old,  gave  her  son,  E. 
().  Bergeson,  her  order  on  defendant  bank,  in  words  as 
follows: 
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"J.  P.  Kirbj.  Dear  Sir:  You  will  please  pay  to  Mr. 
E.  O.  Bergeson  any  funds  that  may  be  due  me  from  my 
loati  account  or  anv  funds  on  account  of  said  sale  of  mv 
farm  and  personal  property,  same  to  be  applied  on  my  notes 
to  him." 

It  is  claimed  by  appellee  that  this  order  was  accepted 
by  defendant  bank  and  the  money  placed  to  the  credit  of 
E.  O.  Bergeson,  who  used  the  money  in  paying  on  his  moth- 
er's obligations  to  the  bank,  and  that  the  matter  of  his 
giving  credit  to  his  mother  on  her  notes  to  him,  being  a 
personal  matter,  is  unknown  to  the  defendant  bank  and 
its  cashier. 

We  should  say  here  that  the  conveyance  of  the  land 
by  E.  O.  Bergeson  of  about  800  acres  was  made  prior  to 
the  conveyance  by  his  mother.  The  first  conveyance  is 
the  one,  as  we  understand  the  record,  that  defendants  claim 
was  all  settled  before  the  defendant  bank  and  Kirby  had 
any  knowledge  of  plaintiff*s  claims  against  the  Bergesons. 
The  mother's  land  consisted  of  319  acres,  which  was  sold  at 
f70  an  acre,  or  a  total  of  |22,330,  and  her  personal  prop- 
erty conveyed  was  f 2,000,  a  total  of  124,330;- and  the  con- 
veyance of  the  land  was  subject  to  the  first  and  second  mort- 
gages above  referred  to,  amounting  to  |14,500,  and  Interest. 
Out  of  the  balance,  interest,  other  notes,  judgments,  taxes, 
etc.,  were  paid,  which  defendants  claim  took  up  all  the 
balance,  and  that  the  account  was  balanced,  while  plain- 
tiff claims  that  four  items  so  paid  were  credited  wrong- 
fully, and  that  these  four  items,  amounting  to  f5,172.10, 
should  be  accounted  for.  While  appellant  argues  other 
questions  as  to  the  validity  of  the  chattel  mortgage,  and  as 
to  whether  it  had  been  paid  or  settled  in  the  first  land  deal 
or  by  deposits  in  defendant  bank  by  some  of  the  parties 
and  by  notes  and  renewals  thereof,  also  the  question  as  to 
whether  the  first  conveyance  was  valid,  we  apprehend  that 
their  real  claim  is  that  what  they  most  rely  upon  is  that 
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the  four  iteius  just  referred  to,  amountiug  to  J5,172.10,  were 
wrongful,  and  that  the  defendants,  or  the  defendant  Kirby, 
should  account  for  that  alleged  surplus,  on  the  theory,  we 
take  it,  that  the  conveyances  were  at  least  voluntary  and 
without  consideration  to  that  extent. 

Continuing  appellee's  statement  as  to  the  facts,  it  is 
stated  that,  in  the  spring  of  1912,  E.  O.  Bergeson  removed 
to  Canada,  the  fact  of  his  intended  removal  being  known 
to  plaintiff  in  June,  1911;  that  E.  O.  Bergeson  was  his 
mother's  adviser  and  manager,  and  that  this  was  known  to 
the  plaintiff.  Kirby  testified  that  the  price  at  which  the 
Mrs.  Bergeson  land  was  taken  over,  |70  per  acre,  was  a 
fair  price;  E.  O.  Bergeson,  plaintiff's  witness,  testified  that 
the  fair  price  was  J75  to  |80  an  acre;  and  no  other  testi- 
mony was  taken,  except  that  of  Mr.  Pickart,  who  testified 
that  his  knowledge  of  values  was  only  from  general  inquiry. 
Appellee  says  that  plaintiff,  as  he  understands  it,  concedes 
that  the  attachment  on  chattels  and  garnishment  should 
fail,  but  contends  that  the  money  received  from  Anna  S. 
Kergeson's  lands,  after  paying  her  debts,  should  be  applied 
on  plaintiff's  judgment,  and  that  therein  lies  the  present 
dispute. 

Counsel  for  appellant  challenge  the  appellee's  forgo- 
ing statements  as  to  the  facts,  in  the  following  particulars: 
Thev  denv  that  the  transaction  between  defendant  bank, 
Kirby  and  the  Bergesons,  was  fully  settled  before  defend- 
ants had  knowledge  of  the  plaintiff's  claim ;  and  the  second 
is  substantially  the  same :  they  deny  that  defendants  had  no 
knowledge  of  the  plaintiff's  claim  before  they  took  over  the 
Bergeson  property  or  made  payment  in  settlement  there- 
for; they  deny  that  defendants  Anna  S.  Bergeson  and  E. 
O.  Bergeson  are  still  indebted  to  the  defendant  bank  as 
claimed ;  they  deny  that  Mrs.  Bergeson's  order  was  accepted 
by  the  defendant  bank  and  the  proceeds  of  her  property 
disposed  of  as' defendants  state;  and,  last,  that  the  plain- 
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tiff  concedes  that  the  attachment  and  garnishment  on  the 
chattel  property  should  fail. 

1.  We  shall  spend  but  little  time  in  reviewing  the 
evidence  as  to  appellant's  claim  that  the  flO,000  chattel 
mortgage  given  by  E.  O.  Bergeson  to  the  defendant  bank, 
or  to  Kirby,  its  cashier,  for  the  bank,  is  a  sham.  Appellant 
contends  that  the  chattel  mortgage  debt  was  paid  in  the 
first  land  transaction  between  E.  O.  Bergeson  and  the  bank, 
or  Kirby,  in  the  sale  of  800  acres  of  land,  or  paid  by  some 
of  the  numerous  notes  and  renewals  thereof,  given  by  E. 
O.  Bergeson  to  the  defendant  bank,  or  by  other  transactions 
between  the  parties.  But  it  is  testified  that  the  800  acres 
of  land  was  figured  at  |62.50  per  aci«,  or  |50,000,  and  the 
side  was  subject  to  encumbrances  thereon  of  f 26,500;  and 
the  testimony  for  defendants  is  that,  before  that  convey- 
ance, the  amount  of  claims  held  by  Kirby  or  the  bank 
against  E.  O.  Bergeson  was  about  f30,000,  evidenced  by 
promissory  notes  of  E.  O.  Bergeson.  The  books  of  defend- 
ant bank,  or  an  agreed  copy,  were  introduced  in  evidence, 
showing  the  state  of  the  account  foi*  several  years  between 
the  bank  and  E.  O.  Bergeson,  and  a  list  of  a  number  of 
notes  and  renewals,  showing  also  the  deposits  and  over- 
drafts of  E.  O.  Bergeson  in  the  bank.  There  was  a  large 
number  of  such  transactions,  and  there  were  deeds  on  lands, 
which  were  in  fact  mortgages,  given,  as  defendant  bank 
claims,  as  security  for  claims  or  notes  other  than  the  f  10,000 

* 

mortgage.  The  inference  plaintiff  seeks  to  draw  from  these 
numerous  transactions  is  that  the  mortgage  was  paid  and 
satisfied,  and  that  it  was  still  luHd  as  a  pretended  claim 
against  Bergeson.  Another  circumstance  relied  upon  by 
appellant  in  this  connection  is  that,  in  the  spring  of  1912, 
E.  O.  Bergeson  had  invested  about  |1,400  in  Canada  land, 
and  that  defendant  bank,  or  Kirby,  permitted  him  to  take 
8  horses  and  some  machinery  to  Canada  which  was  covereti 
by  the  mortgage  in  question.    There  are  somtf  other  circum- 
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stances  relied  upon.  This,  without  going  further  into  de- 
tail, is  the-substance  of  appellant's  claim.  But  the  oflBcers 
of  defendant  bank  testify  that  the  chattel  mortgage  in 
question  covered  loans  of  money  made  by^  the  bank  to 
Bergeson  after  the  conveyance  and  settlement  for  the  800 
acres  of  land.  The  defendant  E.  O.  Bergeson,  called  as  a 
witness  for  plaintiff,  testified  that,  after  the  conveyance  of 
his  land,  there  remained  an  indebtedness  due  from  him  to 
the  defendant  bank,  after  such  conveyance,  the  f  10,000  and 
the  chattel  mortgage;  that  moneys  borrowed  by  him  from 
the  bank  were  secured  by  chattel  mortgage  and  on  his  in- 
dividual notes.  Without  more,  it  is  enough  to  say  that, 
taking  the  circumstances  all  together,  we  think  the  trial 
court  was  justified  in  finding  that  the  f  10,000  debt  and  the 
chattel  mortgage  were  valid  claims,  and,  therefore,  the  at- 
tachment and  garnishment  on  the  chattel  property  should 
fail. 

2.  Taking  up  now  the  question  as  to  the  conveyance 
of  the  lands,  perhaps  it  would  be  well  to  note  the  evidence 
briefly  upon  the  few  points  wherein  plaintiff  challenges 
the  appellee's  statement,  before  set  out.  Mr.  Kirby  testi- 
fied that,  in  carrying  out  these  transactions  with  the  Her- 
gesons  and  taking  the  transfers  and  the  conveyances  and 
applying  the  funds  in  the  manner  shown,  he  knew  nothing 
about  the  indebtedness  of  the  Bergesons,  or  any  of  them, 
to  the  plaintiff  before  he  bought  the  land,  and  that,  in  the 
transfers  and  conveyances,  and  in  applying  the  funds  and 
proceeds  in  the  manner  he  did,  there  was  no  intent  or  pur- 
pose on  his  part  to  hinder  or  delay  creditors  of  the  Berge- 
sons; that  his  intent  was  to  get  out,  and  he  did  not  know 
of  the  other  existing  debts.  Plaintiff's  cashier,  Pickart, 
who  was,  at  about  the  time  of  the  commencement  of  these 
suits,  or  before,  looking  after  plaintiff's  claims  against  the 
Bergesons,  and  who  visited  the  Bergesons  in  Emmet  County 
in  the  attempt  to  collect  or  secure  plaintiff's  claims,  testi- 
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fies  that  he  does  not  remember  that  he  ever  communicated 
with  Kirby  or  defendant  bank  in  regard  to  the  Bergeson 
indebtedness  to  plaintiff.  He  knew  that  the  BergesoBS 
were  dealing  with  defendant  bank,  because  he  sajs  interest 
on  the  plaintiff's  notes  was  paid  by  the  Bergesons  usually 
by  checks  on  defendant  bank. 

As  to  the  claim  of  defendant  bank  that  there  is  still  an 
indebtedness  of  f8,300  due,  Mr.  Kirby  testified  that  E.  0. 
Bergeson  is  still  indebted  to  the  bank  in  the  sum  of  |8,300, 
except  that  there  should  be  a  credit  of  |163,  and  produced 
the  notes  and  a  chattel  mortgage  securing  them  on  a  part  of 
the  property  that  was  attached.    As  we  understand  it,  this 
was  after  the  conveyance  of  the  Anna  S.  Bergeson  land. 
The  testimony  shows  that  defendant  bank,  by  its  acts,  ac- 
cepted the  order  given  by  Mrs.  Bergeson,  directed  to  Kirbj, 
and  that  the  money  was  paid  out;  so  that,  notwithstanding 
plaintiff's  challenge  to  the  statements  before  referred  to, 
we  think  the  evidence  sustains  appellee's  claim  as  to  this. 
In  this  connection,  there  is  still  another  matter  we  shall 
refer  to  at  this  point,  in  regard  to  the  testimony  of  Mr. 
Pickart,  plaintiff's  cashier.    He  testified  that  E.  O.  Bergeson 
told  him,  in  June,  1911,  that  he,  E.  O.,  expected  to  go  to 
Canada  later.    This  was  after  the  conveyance  of  the  E.  0. 
Bergeson  land  to  Kirby  in  1910.    It  also  appears  from  the 
record  that,  prior  to  the  conveyance  of  Mrs.  Bergeson's  land 
to  Kirby,  the  plaintiff  bank,  or  its  cashier,  had  an  oppor- 
tunity <o  take  the  land  at  a  price  which  appellant  admits 
was  a  fair  price,  and  to  deduct  all  plaintiff's  claims  against 
the  Bergesons,  but  plaintiff  refused  to  have  anything  to  do 
with  it,  the  cashier  says,  because  he  had  no  authority  to  do 
80.     But  at  that  time,  or  about  that  time,  he  was  seeking 
to  enforce  the  payment  of  plaintiff's  claims  against  them. 
3.     We  are  satisfied  from  the  record  that,  as  to  tlie 
first  land  deal, — the  sale  by  E.  O.  Bergeson  to  Kirby  of  the 
800  acres  about  December,  1910, — defendant  fully  paid  and 
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settled  therefor  before  defendant  bank  and  Kirby  had  any 
notice  or  knowledge  of  plaintiff^s  claim. 
i  4.  The  contention  of  appellant  in  regard  to  the  Anna 
S.  Bergeson  land  is  that  the  situation  presents  the  case  of 
a  purchaser  of  the  property  of  an  insolvent,  and  that  the 
sale  was  partly  voluntary,  and  that  the  purchaser  should 
account  to  it;  while  it  is  appellee's  contention  that  it  is  a 
case  of  a  creditor  seeking  to  protect  his  own  interests,  un- 
der which  a  different  rule  prevails,  as  stated  in  Weacott  v. 
City  of  ^ioux  City,  141  Iowa  453,  one  of  the  cases  cited  by 
appellant.  Appellant  urges  that  Kirby  was  not  a  creditor 
of  Mrs.  Bergeson's,  either  individually  or  in  his  capacity 
as  bank  cashier,  and  that,  at  least  as  to  tin*  amount  of  the 
alleged  unauthorized  payments  before  referred  to,  Kirby 
was  a  purchaser,  and  to  that  extent  should  account  to  plain- 
tiff. While  it  is  true  that  the  deed  was  taken  in  Kirby's 
name,  as  were  other  notes,  mortgages,  and  perhaps  deeds 
given  as  security,  still  he  was  cashier  for  the  defendant  bank 
during  all  this  time,  and,  under  the  record,  was  acting  for 
the  bank.  If  there  were  any  dispute  between  Kirby  and 
the  bank,  he  might  be  required  to  account  to  the  bank,  be- 
cause he  could  not  use  his  position  in  the  bank  for  his  own 
profit  and  fo  the  prejudice  of  the  bank. 

The  conveyance  by  Mrs.  Anna  S.  Bergeson  of  her  land 
and  personal  property  to  Kirby  was  in  the  latter  part  of  the 
year  1911.  She  had  no  property  left  thereafter.  As  said, 
there  were  319  acres,  at  1170,  amounting  to  f22,330,  and 
the  personal  property,  f2,000,  subject  to  mortgages,  interest 
and  other  claims.  The  purchase  price  is  all  consumed  or 
paid  by  defendant  bank,  or  Kirby.  But,  as  stated,  ap- 
pellant contends  that  there  are  four  items,  amounting  to 
f5,172.10,  so  paid,  which  were  improperly  paid  and  wrong- 
ful credits  therefor  taken.  AH  the^e  payments  were  made 
by  Kirby  or  the  bank  under  the  written  order  before  set 
out  given  by  Mrs.  Bergeson  to  Kirby,  directing  him  to  pay 
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E.  O.  Bergeson  funds  on  account  of  the  sale  of  her  farm 
and  personal  property.  It  is  true  that  the  latter  part  of 
the  order  says,  to  be  applied  on  her  notes  to  E.  O.  Bergeson. 
This  order  was  acted  upon,  and  the  money  placed  to  the 
credit  of  E.  O.  Bergeson  in  defendant  bank,  and  the  money 
was  used  in  paying  obligations  of  E.  O.  Bergeson^s  mother 
to  the  bank.  We  do  not  understand  appellant  to  claim  any 
impropriety  in  this.  They  claim  that  there  were  no  notes 
of  Mrs.  ^rgeson  to  E.  O. ;  that  any  payment  of  notes  signed 
by  E.  O.  and  his  brother  Arthur,  upon  which  Mrs.  Bergeson 
was  not  liable,  would  be  an  unauthorized  payment,  and  that 
such  payment  is  contrary  to  the  last  clause  of  the  order; 
and  the  claim  is  made  by  appellant  that  the  payment  of 
such  notes  in  the  sum  before  stated  was  a  gift  by  Mrs.  Ber- 
geson to  her  sons,  and  that  she  could  not  make  a  valid  gift 
to  them,  not  having  sufficient  property  left  to  pay  her  credi- 
tors. But  the  order  directed  Kirby  to  pay  E.  O.  Bergeson 
any  funds  due  her  on  account  of  the  sale  of  her  farm  and 
personal  property,  and  if  this  was  done  by  the  bank  or 
Kirby  in  good  faith,  and  without  any  intent  to  defraud 
her  creditors,  the  payment  by  Kirby  to  E.  O.  Bergeson 
would  not  be  wrongful.  Kirby  testifies,  as  before  set  out, 
that  he  did  not  know  of  plaintiff's  claims  against  the  Berge- 
sons  at  the  time  he  settled  for  the  lands,  and  at  the  time 
of  closing  the  deal  for  the  Mrs.  Bergeson  land,  he  says  that 
he  thought  he  had  all  the  claims  or  business,  but  that  he 
did  not  have. 

The  matter  of  E.  O.  Bergeson's  giving  credit  to  his 
mother  on  her  notes  to  him  would  be  a  personal  matter,  and 
appellee  contends  that,  as  to  this,  thje  facts  were  unknown 
to  the  defendant  bank  and  its  cashier.  There  seems  to  be 
but  little  dispute  between  counsel  as  to  the  law,  each  side 
citing  cases  applicable  to  the  -state  of  facts  as  they  claim 
them  to  be,  one  side  clainu.ig,  as  stated,  that  Kirby  was  a 
purchaser  of  an  insolvent  and  that  the  sale  was  partly 


April  1917]  BiBSBLL  v.  Spring.  1005 

voluntarj ;  while  the  other  contends,  and  cites  cases  in  sup- 
port of  the  proposition,  that  defendant  bank  and  Klrby  were 
creditors  protecting  the  interests  of  defendant  bank.  We 
think  the  cases  cited  by  defendant  bank  and  Kirby  are  ap- 
plicable to  the  facts  as  established  upon  the  trial;  that  is, 
that  the  defendants  other  than  the  Bergesons  were  credi- 
tors seeking  in  good  faith  to  enforce  their  demands.  Ap- 
pellees also  contend  that,  even  though  there  was  fraud  on 
the  part  of  the  Bergesons,  it  was  not  known  or  participated 
in  by  defendant  bank  or  Kirby,  and  that  they  had  no  knowl- 
edge of  such  facts  as  would  put  a  reasonable  man  on  in- 
quiry. Appellees  also  contend  that  plaintiff  was  not  dili- 
gent in  the  matter  of  attempting  to  collect  its  claim,  and 
may  not  complain  that  defendant  bank  secured  its  claims. 

The  case  being  so  much  one  of  fact,  we  deem  it  unneces- 
sary to  cite  and  review  the  many  cases  cited  by  both  sides, 
except  to  say  that  plaintiff  seems  to  rely,  to  a  considerable 
extent  upon  the  case  of  Long  v.  Oarey  Investment  Co.^  135 
Iowa  398,  403y  and  like  cases.  But  in  that  case,  the  then 
owner  of  title  to  the  property  failed  to  offer  evidence  of  the 
amount  paid  or  the  bona  fides  of  the  transaction,  which  is 
not  the  case  here.  Appellees  claim  that  the  instant  case  is 
in  line  with  Atkinson  v.  McNider,  130  Iowa  281,  285. 

The  opinion  is  already  too  long,  and  we  would  not  feel 
justified  in  pursuing  the  subject  further.  It  is  our  conclu- 
sion, after  an  examination  of  the  long  record  presented, 
that  the  judgment  of  the  trial  court  was  right,  and  it  is, 
therefore, — Affirmed. 

Oaynor,  G.  J.y  Evans  and  Salinger^  JJ.,  concur. 


William  Sidney  Bissbll^  Appellant,  v.  Mike  Spring  et  al., 

Appellees. 

Alice  B.  Lystbr,  Appellant,  v.  H.  J.  Tatgb,  Appellee. 

PRIKOIPAL  AKB  AGEKT:    Powers  of  Agent — ^Authority  to  Beeelve 
1    Payment.    Possession  of  negotiable  paper  la  by  no  means  the 
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only  legal  evidence  of  authority  to  receive  payment.  Authority 
on  the  part  of  one  to  receive  payment  on  behalf  of  a  creditor 
may  be  established  by  conduct.  Evidence  reviewed,  and  held 
sufficient  to  show  that  the  long  continued  course  of  buainess  be- 
tween a  bank  and  the  holder  of  mortgage  securities  armed  the 
bank  with  authority  to  receive  payment  without  the  production 
of  the  notes,  etc. 

PBINOIPAL  AND  AGENT:  Mutual  Rights,  Duties,  etc.— Sabagflot 
2  Placing  Collections  to  Credit  of  Agent.  It  is  immaterial  that  a 
subagent,  who  had  authority  from  a  general  and  unlimited 
agent  to  receive  payment  of  negotiable  mortgage  securities  be- 
longing to  the  principal,  placed  collections  to  the  credit  of  the 
general  agent  instead  of  to  the  credit  of  the  principal. 

Appeal  from  Adams  District  Court. — H.  K.  Ev.vxs,  Judge. 

SATURDAY;  April  7,  1917. 

Thesk  two  cases  wei'e  brought  in  equity  to  foreclose 
mortgages  on  real  estate.  By  agreement,  the  two  cases 
w^ere  tried  together  in  the  district  court,  and  are  so  pre- 
sented here.  The  defendants  alleged  payment  to  the  First 
National  Bank  of  Corning,  Iowa,  which  defendants  allege 
was  the  agent  for  plaintiff,  and  also  pleaded  by  way  of 
estoppel  that  plaintiff  could  not  now  claim  that  the  bank 
did  not  have  authority  to  receive  payment.  There  was  a 
decree  for  defendants  in  both  cases.  Plaintiffs  appeal. — Af- 
firmed. 

A.  Ray  Maxwell,  for  appellants. 
Meyerhoff  d  Oihson,  for  appellees. 

Preston,  J. — There  is  no  dispute  on  the 
1.  Principal  and     part  of  the  plaintiffs,  and  no  claim  on  the 

AGENT :   powers     "^  "^ 

o' «Kent:  part  of  the  bank  that  it  did  not  receive  the 

authority  to  *^ 

ment^*  P**^'        money,  and  that,  if  the  payments  were  au- 
thorized, the  notes  and  mortgages  of  the  de- 
fendants a^  fully  paid.     The  securities  were  not  in   the 
possession  of  the  bank,  but  were  in  possession  of  the  agent 
of  plaintiffs  at  the  time  the  payments  were  made  by  de- 
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1 
fendants.     The  (securities'  were  by  their  terms  payable  at 

this  bank.  Tt  is  appellants'  contention  that  the  bank  was 

the  agent  of  the  defendants,  while  defendants  claim  that 

the  bank  was  agent  for  plaintiffs. 

The  plaintiff  Bissell  is  the  son  of  John  H.  Bissell,  and 
plaintiff  Lyster  is  the  daughter  of  said  John  H.  It  is  con- 
reded  that  John  H.  had  full  authority  and  power  to  act  for 
plaintiffs  in  these  matters  and  that  he  was  agent  for  them, 
together  with  other  persons  for  whom  he  had  dealings  and 
loaned  money,  and  that  he  was  acting  for  plaintiffs  in  the 
niatter  of  the  loans  in  the  two  instant  cases.  Because  John 
H.  Bissell  conducted  the  business  for  plaintiffs,  we  may,  for 
convenience,  refer  to  him  as  plaintiff,  in  some  instances. 

There  seems  to  be  but  little  dispute  between  counsel 
on  questions  of  law,  so  that  the  question  in  the  case  is  one  . 
of  fact  as  to  whether  or  not  the  bank  had  authority  and 
was  in  fact  the  agent  of  plaintiff;  or,  if  not,  did  he  so  con- 
duct himself  and  the  business  between  himself  and  the  bank 
and  defendants  in  these  cases  as  to  justify  defendants  in 
making  payment  to  the  bank  of  the  amounts  paid  by  them? 
If  either  of  these  propositions  is  found  for  defendants,  then 
the  decrees  of  the  district  court  should  be  affirmed.  The 
number  of  witnesses  testifying  is  not  large,  and  yet  there 
were  hundreds  of  letters  produced,  and  a  large  number  of 
them  introduced  in  evidence,  making  a  long  record.  Roth 
parties  concede  that  payment  to  a  person  other  than  the 
person  having  possession  of  the  note  and  mortgage  is  not 
good  unless  the  person  making  the  payment  prove  by  a 
preponderance  of  the  evidence  that  the  person  to  whom  the 
payment  was  made  was  the  agent  and  had  authority.  De- 
fendants assumed  the  burden  of  proof,  and  sought  to  show, 
by  the  circumstances  and  the  weight  of  the  evidence,  that 
the  bank  was  authorized  to  receive  payment.  There  can 
be  no  question,  we  think,  that  the  defendants,  in  making 
payments,  acted  in  good  faith  and  with  reasonable  dili- 
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geiice.    A  brief  historj  of  the  matter  at  this  time  may  be 
helpful. 

In  the  first  ease,  Bissell  v.  Spring,  defendants  executed 
a  mortgage  to  John  H.  Bissell,  February  12,  1912,  for  }2,- 
800,  due  March  1,  1917.  This  indebtedness  was  assigned 
by  John  H.  Bissell  to  appellant  William  Sidney  Bissell, 
June  20,  1912.  The  note  contained  a  provision  by  which 
the  makers  could  pay  |100,  or  any  multiple  thereof,  on  any 
interest  payment  day  after  one  year.  Attached  to  the  note 
as  originally  executed  were  10  interest  coupons.  Said  de- 
fendants paid  1877  in  February,  1913,  |755,  August  25. 
1913,  and  |1,375  in  February,  1914.  All  of  said  payments 
were  made  to  the  bank  before  named,  and  receipts  were 
taken  therefor.  Said  sums  were  placed  to  the  credit  of 
John  H.  Bissell  at  said  bank,  and  of  the  second  payment, 
a  part  was  used  in  payment  of  an  overdraft  of  Mr.  Bissell's 
account.  There  is  a  dispute  between  counsel  as  to  whether 
a  general  account  with  the  bank  was  authorized  by  Bissell, 
defendants  claiming  that  he  had  knowledge  thereof  and  au- 
thorized it.  Plaintiffs  concede  that  temporary  deposits 
were  authorized  until  the  money  should  be  remitted  or 
needed  in  making  other  loans,  and  the  like. 

In  the  Lyster  case,  defendant  executed  his  mortgage 
bond  for  f  1,800,  February  20,  1904,  with  interest,  all  pay- 
able at  the  bank  before  named,  with  option  to  pay  flOO  of 
any  multiple  thereof  at  any  interest  payment  date.  |600 
of  this  loan  had  been  paid  prior  to  March  20,  1909,  on  which 
date,  John  H.  l?issell  executed  a  written  extension  agree- 
ment, whereby  |1,200  of  said  indebtedness  was  extended 
until  March  1,  1914,  and  the  rate  of  interest  changed,  and 
to  which  were  attached  5  interest  coupons.  On  August  14, 
1913,  this  bond  and  mortgage  were  assigned  in  writing  to 
appellant  Lyster.  Appellant  concedes  that  {1,200  of  the 
principal  and  all  interest  had  been  paid  up  to  and  includ- 


Apri]  1917]  BissBLL  v.  Spbing.  1009 

ing  March  1,  1913,  leaving  a  balance  of  |600.     Appellee 
paid  to  the  bank  f630  in  full  on  March  4,  1914. 

John  H.  Bissell  was  a  resident  of  Detroit,  Michigan. 
He  had  been  engaged  in  the  business  of  making  farm  loans 
in  Adams  County,  first  through  the  Darrow  Investment 
Company,  of  Corning,  from  about  1896  until  about  January 
1,  1909,  when  that  company  was  dissolved,  and  thereafter, 
the  bank  before  named  handled  the  loan  business  and  the 
collection  of  loans  for  him  and  his  customers  and  clients 
until  the  bank  was  closed  by  the  comptroller,  on  May  15, 
1914.  Mr.  BisseU  seems  to  be  a  man  of  business  capacity 
and  large  experience,  and  the  business  referred  to  involved 
the  handling  of  large  sums  of  money,  and  loans  were  made 
to  a  lai^  number  of  people.  The  Darrow  concern  was  a 
loan  company,  and  was  operated  in  connection  with  the 
bank,  or  as  a  branch  of  it,  from  1896  until  its  business  was 
wound  up,  the  officers  of  the  two  institutions  being  sub- 
stantially the  same.  A  Mr.  Bunyan  was  with  the  Darrow 
Company  in  the  management  of  the  loan  business  during 
practically  all  this  time,  and  after  the  business  was  trans- 
ferred to  the  First  National  Bank,  he  had  charge  of  the 
loan  business.  He  was  an  officer  of  the  bank,  and  was  vice 
president  at  the  time  of  the  transactions  involved  in  this 
case.    Bunyan  died  in  April,  1914. 

We  shall  first  state-  the  substance  of  appellants'  claim 

■ 

as  to  what  the  record  shows,  then  set  out  enough  of  the 
testimony  to  show  wherein  some  of  their  claims  are  not 
established  by  the  testimony.  It  should  be  stated  first, 
though,  that,  as  to  some  of  the  facts,  there  is  no  dispute  at 
all.  It  is  claimed  by  appellants  that,  in  the  conduct  of  the 
business  by  John  H.  Bissell,  the  borrower  would  make  a 
written  application  for  the  loan,  pay  the  loan  company,  or 
loan  department,  a  commission  for  its  service  and  all  ex- 
penses in  connection  with  the  preparation  of  the  papers, 
eontinuation  and  examination  of  abstract  of  title,  record- 

VoL  179  la.— «i 
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ing,  etc.     The  company,  or  loan  department,  would  then, 
either   by   correspondence   or   printed   lists,   advise   its  in- 
vestor  customers   of   such   loans,   offering   them   for   sale; 
that  the  notes  and  mortgages  were  payable  at  the  bank, 
and  the  company  and  loan  department  performed  all  the 
duties  with  reference  to  the  notice  to  borrowers  of  interest 
due,  collection  and   remittance  of  principal  and   interest, 
recording  of  releases,  assignments,  etc.,  without  charge  to 
the  investors;  that  the  company  and  loan  department,  at 
their  expense,  in  the  first  instance,  had  examinations  made 
of  the  title,  that  they  might  loan  the  money  and  sell  the 
securities;  that  plaintiff,  being  in  possession  of  the  securi- 
ties  as  purchaser  or  trustee,  would,   from  time  to   time, 
send  to  the  bank  the  interest  coupons  or  securities  prior 
to  their  maturity,  for  collection,  and  the  bank  would  there- 
upon  notify  the  debtor,  and,  when  payments  were  made, 
remit  to  plaintiff,  unless  there  were  special  instructions  to 
the  contrary.    It  is  claimed  by  appellants  that,  at  different 
times,  plaintiff  instructed  the  loan  company  and  the  loan 
de[)artment  of  the  bank  as  to  the  manner  in  which  he  de- 
sired the  business  conducted.     It  is  true  that  there  is  run- 
ning through  his  letters  to  the  bank  and  Mr.  Runyan,  the 
man  in  charge  of  the  loan  department  of  the  company,  and 
the  Darrow  Company,  when  it  was  in  existence,  that  which 
indicates  that  he  was  not  intending  that  they  should  rep- 
resent him  as  agent,  and  yet,  through  all  these  letters  and 
the  account  which  was  carried  at  the  bank,  it  is  evident 
that,  while  he  was  pretending  not  to  make  them  his  agent, 
yet  he  was  in  fact  relying  upon  them  as  his  representatives, 
trusting  them  to  make  his  loans,  deferring  to  their  judgment 
in  the  matter  of  security,  allowing  them  to  approve  or  re- 
ject all  abstracts  of  title,  permitting  them  and  authorizing 
them   to  advance  money  for  him  when  they  did  not  have 
the  funds  on  hand;  and  that  he  authorized  them  to  trans- 
fer money  from  one  loan,  when  paid  in,  to  a  new  loan  which 
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was  being  negotiated,  and  permitted  theni  in  a  great  many 
ways  to  act»  in  his  behalf  and  interest  in  conducting  his 
business.  The  loan  company  and  the  bank  seem  to  have 
been  faithful  in  accounting  for  all  funds  until  soon  before 
the  bank  failed. 

It  is  doubtless  true  that  Mr.  Bissell  transacted  the 
business,  in  part  at  least,  as  claimed  by  plaintiffs,  but  he 
seems  to  have  departed  from  the  custom,  or  at  least 
it  was  not  always  done  that  way.  There  were  a  great  many 
transactions  which  were  not  handled  in  the  method  claimed. 

It  is  not  our  custom  to  attempt  to  set  out  in  detail 
the  evidence  in  these  fact  cases,  for  reasons  which  are 
obvious.  We  shall  not  refer  to  all  the  evidence  and  the 
circumstances,  or  attempt  to  state  all  the  conflicting  claims 
and  statements  of  the  different  witnesses,  or  attempt  to 
reconcile  them  and  determine  where  the  preponderance 
lies  as  to  each  particular  circumstance.  We  shall  refer  to 
the  evidence  in  a  general  way,  and  our  conclusion  is  that, 
from  the  entire  record,  the  findings  of  the  trial  court  were 
right,  and  in  accordance  with  the  law  and  the  testimony. 

The  following  cases  may  be  cited  as  sustaining  the 
proposition  that  possession  of  negotiable  paper  is  not  the 
only  legal  evidence  of  the  authority  to  receive  payment. 
Townsend  v.  Studer,  109  Iowa  103;  Campbell  v.  Oowans, 
(Utah)  23  L.  K.  A.  (N.  S.)  414,  415,  and  note;  Harbison  v. 
Lcgore,  109  Iowa  618 ;  McLean  v,  Ficke,  94  Iowa  283 ;  Secur- 
ity Co,  t\  Richardson^  33  Fed.  16. 

That  the  agency  may  be  established  from  the  conduct 
and  rehitions  of  the  parties  and  the  surrounding  circum- 
stances, without  showing  express  authority,  see  Grant  r. 
Hvmertck,  123  Iowa  571;  McManvs  v.  Chicago  O,  W.  R.  Co., 
156  low^a  359;  and  Campbell  t\  Ooicans,  23  L.  R.  A.  (N.  S.) 
414,  supra. .  We  do  not  understand  appellants  to  controvert 
these  legal  propositions.  We  shall  now  refer  as  briefly  as 
may  be  to  some  of  the  circumstances  which  we  think  show 
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authority  on  the  part  of  the  bank  to  receive  money  from 
the  defendants. 

In  many  cases,  Mr.  Bissell,  when  placing  the  loans  in 
Adams  County,  would  send  the  money  to  the  bank,  which 
would  then  close  the  loan,  complete  the  papers  and  forward 
them  to  him ;  he  did  not  see  the  papers  until  after  they  had 
been  prepared  and  the  money  paid  out  to  the  debtor.  In 
the  Spring  loan  involved  in  this  case,  it  was  paid  off  by 
credit  and  by  forwarding  cash  prior  to  March  1,  1912,  and 
the  loan  papers  were  not  forwarded  to  Mr.  Bissell  until 
June  19,  1912. 

We  may  as  well  here  refer  to  some  of  the  other  cir- 
cumstances in  regard  to  the  loans  in  the  two  cases  in  con- 
troversy. Under  date  of  January  2,  1912,  plaintiff  wrote 
the  bank  as  follows: 

"I  will  leave  the  matter  of  the  amount  and  the  nature 
or  the  value  of  the  security  to  your  best  judgment.  I  can- 
not from  your  statement  very  well  pass  on  the  value  of  that, 
but  am  quite  willing  to  abide  by  your  judgment.  I  have 
no  doubt  they  are  quite  responsible  men,  and  will  leave  it 
entirely  to  you  as  to  both  questions." 

February  13,  1912,  the  bank  wrote  plaintiff  in  regard  to 
this  same  loan  as  follows: 

"In  the  matter  of  the  Spring  Bros.'  loan,  these  young 
men  came  to  us  a  few  days  ago  and  wanted  us  tq  make  them 
the  entire  $2,800  on  the  104  acres  of  land  last  proposed  by 
them  as  security.  ♦  ♦  ♦  We  said,  however,  that  we 
would  make  them  a  loan  for  you  oti  either  of  two  plans — 
a  loan  of  $2,200  at  5  per  cent  interest,  or  a  loan  of  f2,800 
at  51/^  per  cent  enterest,  the  security  in  either  case  to  the 
104  acres  above  referred  to.  They  have  decided  they  will 
pay  you  the  increased  %  per  cent  and  will  take  the  entire 
loan  for  f 2,800.  •  •  •  The  papers  in  the  case  have  been 
sent  for  their  signature,  and  the  loan  will  be  closed  at  as 
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early  a  time  as  possible.  When  it  is  closed,  we  will  seuil 
you  the  papers." 

In  answer  to  this  letter,  plaintiff  wrote  the  bank  on 
February  15th  as  follows: 

^'Referring  to  the  loan  •  ♦  •  Spring  Bros.  I  am 
perfectly  satisfied  with  your  arrangement  you  make  on 
loan  in  form  reported,  and  shall  be  glad  to  have  the  papers 
as  soon  as  convenient." 

It  could  not  be  claimed,  it  seems  to  us,  that  the  bank 
was  acting  as  Mr.  Spring's  agent,  for  the  bank  states  in 
the  letter  that  they  are  making  the  loan  for  plaintiff.  The 
evidence  shows  a  large  number  of  other  similar  transac- 
tions. Similar  letters  were  written  to  the  bank  by  plaintiff 
in  regard  to  other  loans  at  about  the  same  time  and  for  a 
considerable  period  before,  and  in  some  of  them,  plaintiff 
authorized  extensions  of  loans,  if,  in  the  judgment  of  the 
bank,  the  security  was  in  good  shape,  and  the  length  of 
time  to  which  loans  were  extended  was  also  left  to  the 
bank.  The  coupon  notes  on  the  loans  involved  in  this  case 
were  sent  to  the  bank  for  collection  on  interest  pay  days; 
and,  af  the  time  of  paying  such  coupons,  when  the  coupons 
were  in  possession  of  the  bank  and  paid  and  surrendered 
by  it,  defendants  made  payments  on  the  principal  and  a 
receipt  was  given  by  the  bank  for  the  payment  on  princi- 
pal. There  can  be  no  question  that  the  bank  had  authority 
to  collect  the  interest  payment,  for  they  had  the  original 
coupons  in  their  possession,  and  the  defendants  had  the 
right  to  i>ay  |100,  or  any  multiple,  at  any  interest  pay  day. 
As  stated,  the  mortgage  and  note  in  the  instant  case  pro- 
vide for  payment  at  the  bank,  which  was  known  to  plain- 
tiff. It  is  not  claimed  by  appellees  that  this  of  itself  au- 
thorized payment  on  the  principal  to  the  bank  without  the 
bank's  having  possession.  In  both  cases  at  bar,  plaintiff 
had  received  partial  payments  on  the  principal,  which  had 
been  paid  at  the  bank.    Plaintiff  himself  testifies: 
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^'It  was  my  invariable  custom,  in  dealing  with  the  bank, 
to  rereive  payments  at  any  time  when  the  money  was  for- 
warded to  me,  and  if  it  was  a  partial  payment,  I  sent  a 
special  receipt,  and  if  the  mortgage  was  paid  in  full,  when 
I  would  receive  the  money  I  would  send  all  the  papers,  with 
the  release,  to  the  bank/' 

Mr.  Newcomb  was  cashier  of  this  bank  from  1910  to 
the  time  it  failed,  and  testifies: 

"We  exercised  the  authority  of  collecting  interest  and 
principal,  and  held  ourselves  out  to  the  public  as  having  au- 
thority from  Bissell.  I  would  say  that  we  represented 
that  we  had  authority  to  collect  partial  payments  of  inter- 
est, as  well  as  principal,  for  customers,  and  it  was  the  gen- 
eral custom  of  the  bank  to  receive  them  and  of  borrowera 
to  pay  them." 

Defendants  in  both  cases  said  that  they  relied  upon  the 
fact  that  the  bank  held  itself  out  as  having  authority  to 
collect  and  exercised  the  right  to  collect  for  plaintiff,  not 
only  in  these  particular  loans,  but  in  other  loans.  The 
Tatge  loan  was  given  some  years  before  Mr.  Bissell  pur- 
chased it. 

Going  back  now  to  some  of  the  circumstances  in  regard 
to  the  manner  of  the  conduct  of  the  business,  and  as  indi- 
cating that  the  bank  was  the  agent  for  plaintiff,  who  per- 
mitted the  bank  to  accumulate  payments  on  his  loans  and 
use  the  money  in  making  new  loans,  plaintiff  himself  testi- 
fies: 

^'Between  1904  and  1912,  on  several  occasions,  I  was  ad- 
vised by  the  bank  that  a  number  of  securities  would  be  paid 
in  about  the  first  of  March,  and  when  I  had  notice  from  the 
bank,  as  I  did  several  times,  that  mortgages  would  be  so 
paid,  the  bank  submitted  to  me  other  applications  for  loans, 
which,  when  accepted,  I  directed  the  bank  to  pay  for  the  new 
loans  out  of  the  principal  paid  in  on  others." 

But  he  claims  that,  on  each  of  these  occasions,  there 
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was  a  special  aiitliopization  to  apply  in  that  manner  the 
money  so  paid.  We  think  the  record  shows  that  this  was 
not  the  case  in  a  nnniber  of  instances.  After  the  failure 
of  the  bank,  plaintiff  wrote  the  receiver,  saying  that,  on 
several  occasions,  he  authorized  the  bank  to  take  the  moyiey 
paid  on  a  loan  to  make  a  new  one.  In  September,  1910, 
plaintiff  wrote  the  bank  : 

"If  the  lirennan  money  is  paid  in,  take  the  S.  B.  Shaw 
loan  in  my  name  as  executor.  ♦  ♦  ♦  Any  payments 
made  in  besides  the  Brennan,  please  remit,  and,  on  my  re- 
turn, I  will  advise  about  new  investments." 

The  bank  attended  to  all  the  recording,  preparation  of 
papers  and  other  ministerial  duties  connected  with  plain- 
tiff's loans.  This  circumstance  would  not  be  as  strong, 
perhaps,  if  the  bank  was  only  making  loans  for  itself  in 
the  first  place  and  selling  them  to  investors.  As  staled, 
plaintiff's  claim  is  that  this  was  the  method.  But,  as  shown, 
there  are  many  instances  in  plaintiff's  dealings  where  such 
is  not  the  case.  And  so,  as  to  the  payment  of  taxes  by  the 
bank,  it  is  shown  that  the  bank  attended  to  seeing  that  the 
taxes  were  paid  on  the  lands  mortgaged,  and  would,  if  nee- 
essary,  bid  in  such  lands  at  tax  sale.  Appellants'  claim  as 
to  the  taxes  is  that  this  was  done  for  the  borrower,  to  the 
end  that  his  mortgage  should  be  a  first  lien.  Appellants 
also  claim  that,  while  plaintiff  did  not  see  the  lands  offered 
as  security,  he  relied  upon  the  applications  presented,  and 
the  representations  of  the  bank  with  reference  thereto. 
But,  as  already  shown,  in  many  instances,  plaintiff  relied 
uxjon  the  judgment  of  the  bank.  The  bank  would  and  did, 
in  numerous  instances,  advsince  money  for  plaintiff  and 
carried  loans  for  him  until  money  had  been  paid  in  on  his 
account  at  the  bank,  or  he  should  send  money  to  cover  the 
same.  The  bank  collected  the  interest  and  principal  of 
plaintiff's  many  loans,  and  this  was  done  both  with  and 
without  the  possession  of  the  security,  and  this  was  ap- 
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proved  by  plaintiflE.  Without  referring  to  the  numerous  let- 
ters bearing  on  this  question,  we  may  cite  one  or  two,  and 
some  of  them  bearing  directly  upon  the  two  loans  in  ques- 
tion.    On  February  10,  1913,  plaintiff  wrote  the  bank: 

"I  have  your  letter  of  the  7th  enclosing  exchange  on 
New  York  for  |200  upon  the  principal  of  the  H.  J.  Tatge 
mortgage.  On  referring  to  the  papers  I  find  that  the  orig- 
inal note  ♦  ♦  ♦  was  given  for  f  1,800,  but  there  is 
endorsed  on  it  a  payment  of  flOO  March  1,  1907,  and  an- 
other payment  of  March  1,  1909,  foOO.  That  makes  the 
principal  ?1,200  and  is  just  what  it  was  when  I  purchased 
the  mortgage  from  you  in  1909  for  this  Soverhill  estate. 
Since  that  time,  I  find  on  my  ledger  a  payment  of  f400 
March  1,  1912.  That  may  have  been  |300,  1911,  and  |100, 
March,  1912.  ♦  ♦  ♦  The  payment  of  a  year  ago  reduced 
the  principal  to  fSOO,  and  this  payment  of  f200  reduced  it 
to  1600." 

That  the  security  in  this  instance  was  not  in  possession 
of  the  bank  at  the  time  some  of  these  payments  were  made, 
appears  from  the  testimony  of  plaintiff  himself,  who  says: 

"The  Tatge  mortgage  was  the  property  of  the  Soverhill 
estate.  *  *  *  As  executor  of  that  estate,  T  had  in  my 
possession  said  mortgage  from  the  time  of  its  purchase 
from  the  First  National  Bank  of  Corning,  Iowa,  in  March, 
1909." 

In  this  same  connection,  reference  may  be  made  to  the 
circumstances  in  regard  to  the  payment  of  $800  on  the  prin- 
cipal of  the  Spring  mortgage  to  the  bank,  tending  to  show 
that  the  bank  not  only  had  authority  to  collectthe  money, 
but  that  such  authority  was  recognized  by  plaintiff.  March 
5,  1913,  the  bank  wrote  plaintiff: 

"There  has  been  paid  to  us  on  the  Spring  loan  fSOO  on 
account  of  the  principal.  We  have  held  this  item  over  un- 
til the  press  of  business  of  March  1st  was  past,  and  would 
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be  pleased  of  your  iustructions  as  to  whom  we  shall  send 
draft  for  this  item." 

In  answer  to  this,  two  days  later,  plaintiff  wrote  the 
bank: 

"Please  forward  the  J800  payment  of  the  Spring  Bros, 
loan,  as  I  have  occasion  to  use  at  once." 

March  11,  1913,  the  bank  wrote  plaintiff  and  enclosed 
draft  for  this  |800.  At  the  time  of  this  payment,  the  secu- 
rity was  in  the  possession  of  plaintiff,  and  not  the  bank, 
so  that  it  would  seem  that  plaintiff  knew  of  the  payment 
on  the  principal,  and  that  he  thereafter  approved  of  such 
payment.  Correspondence  between  plaintiff  and  the  bank 
in  regard  to  numerous  other  loans  shows  that  the  business 
was  done  in  the  same  manner.  In  some  instanoes,  plain- 
tiff urged  the  bank  to  greater  diligence  in  making  collec- 
tions.   January  12,  1912,  he  wrote: 

"What  is  the  matter  with  the  Cora  L.  Shafer  mort- 
gage? I  have  had  no  interest  during  the  past  year.  The 
last  payment  was  made  December  3,  1910.  I  wish  you 
would  look  it  up  and  let  me  know  if  foreclosure  is  neces- 
sary.    I  can  send  on  the  papers." 

Again,  on  March  23,  1909,  plaintiff  wrote  the  bank: 

"I  enclose  with  this,  for  collection,  the  following  cou- 
pons. •  •  ♦  Bell,  no  coupon,  f  15.  Can  we  not  have  the 
Bell  mortgage,  belonging  to  my  daughter,  either  paid  or 
extended?  If  the  security  is  good  Qnd  the  risk  not  im- 
paired, we  shall  be  glad  to  have  a  renewal  for  two  or  three 
years,  if  that  meets  with  your  approval;  otherwise  we  should 
like  to  have  it  paid." 

And  again,  February  20,  1912 : 

"I  send  you  for  collection  the  following  coupons: 
•  •  ♦  W.  B.  Miller,  160  •  *  •  C.  A.  Miller,  tll5.  Has 
not  part  of  the  principal,  flOO  at  least,  been  paid  on  this?" 

December  31,  1913,  the  bank  wrote  plaintiff: 

^Mr.  J.  L.  Moore,  whose  loan  of  |500  held  by  Mrs. 
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Lvster  falls  due  tomorrow,  has  today  elected  to  pay  off  the 
loan.  We  have  taken  the  liberty  to  credit  the  |300  to  your 
account,  awaiting  your  instructions  as  to  remittance  or  dis- 
position of  the  fund." 

In  answer  thereto,  plaintiff  wrote  the  bank  on  January 
3,  1914: 

''Your  letter  of  December  31  is  received  in  regard  to  the 
payment  of  the  J.  L.  Moore  mortgage  held  by  Mrs.  Lyster. 
I  now  enclose  all  papers  •  ♦  •  with  release  •  •  ♦ 
and  request  that  the  f500  be  remitted  at  once." 

This  shows  that  the  money  was  credited  to  plaintiffs 
account,  and  that  payment  was  made  without  the  bank*s 
having  possession  of  the  securities,  and  such  is  the  situa* 
lion  in  numerous  other  instances.  March  5,  1913,  plaintiff 
wrote  the  bank: 

"I  also  acknowledge  receipt  of  the  draft  for  ^,164.50, 
covering  the  interest  and  principal  on  the  Evans  loan. 
Herewith  is  release    ♦     ♦     ♦     note  and  mortgage." 

June  1,  1912,  the  bank  wrote  plaintiff  in  regard  to 
another  loan: 

'*We  have  received  payment  of  the  Jackson  loan  due 
today.  ♦  ♦  ♦  We  have  taken  the  liberty  to  credit  the 
|2JMM)  to  your  account,  pending  your  instructions  in  the 
nuittcr.  Should  vou  desire  this  remitted  vou  to  avoid  con- 
fusion  of  accounts,  we  will  gladly  send  it  forward.  We  en- 
close release,  which  please  have  executed  as  soon  as  con- 
venient, and  return  to  us  with  the  papers." 

We  shall  not  take  the  time  to  refer  to  the  numerous 
other  similar  instances.  We  have  not  attempted  to  set 
out  any  considerable  part  of  the  record.  W^e  may  have  set 
out  more  than  is  necessary.  But  it  is  quite  clear  to  us  that 
the  defendants  have  made  out  their  defense  of  payment, 
and  that  the  payment  to  the  bank  was  authorized.  This  Is 
dec  isive  of  the  case,  and  we  do  not  feel  Justified  in  extend- 
ing the  opinion  to  notice  the  question  of  estoppel.    Hnch 


April  1917]  BuzicK  v.  Todman.  1019 

of  the  testimony  already  set  out  would  have  a  bearing  upon 

that  qne8tion. 

There  is  one  other  point  that  should  be 

"'  SBNx'i^mutS  referred  to  briefly.  Some  of  the  money 
Jtc.  :^8ub°  *''  paid  by  Tatge  was  deposited  to  the  account 
collections  to      of  John  H.  Bissell,  and  not  to  his  daughter, 

credit  of  agent.     _,         _  _^  .  . 

Mrs.  Lyster.  But,  as  before  stated,  it  was 
conceded  that  Bissell  was  acting  for  his  daughter,  and  if  it 
be  true,  as  we  find,  that  the  bank  had  authority  to  receive 
payment  of  this  money,  the  fact  that  it  was  placed  to  the 
credit  of  Mr.  Bissell  rather  than  Mrs.  Lyster,  after  the 
collection, — or  even  if  the  bank  had  failed  to  account  at  all, 
— would  not  change  the  situation. 

The  opinion  is  long  enough,  and,  without  further  dis- 
cussion, it  is  our  conclusion  that  the  decrees  of  the  district 
court  were  right,  and  they  are  in  both  cases — Affirmed. 

Gaynob,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 


A.  J.  EfuzicK^  Appellee,  v.  Benj.  Todman,  Appellant. 

HIOHWATS:     Law  of  Boad — Operating  Automobile  on  Left-hand 

1  Side — ^Negligence.  Principle  recognized  that  one  who  operates 
his  automobile  on  the  left-hand  side  of  the  highway  may  be 
guilty  of  negligence.    Section  1571-ml8,  Code  Supplement,  1913. 

HIO^HWATS:     Law  of  Boad— Driving   on  Left-hand  Side— Effect. 

2  One  may  drive  his  horse  in  any  part  of  the  street,  provided 
that,  upon  meeting  another  coming  from  the  opposite  direction, 
he  give  one  half  the  traveled  way  and  keep  to  the  right  of  the 
center  thereof. 

HIGHWAYS:     Law  of  Boad— AppUcabUity  of  Statute.    The  statute 

3  (Section  1569,  Code  Supplement,  1913)  requiring  persons  on 
horseback  or  in  vehicles,  meeting  each  other  on  the  highway,  to 
give  one  half  of  the  beaten  path  by  turning  to  the  right,  appliea 
only  when  travelers  on  a  single  highway  approach  each  other 
from  opposite  directions. 

NEOLIGENCE:       Contributory    Negligence — ^Disregard    of    Known 

4  Danger.    One  who  has  adequate  knowledge  of  the  danger  threat- 
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ening  him  by  reason  of  the  negligent  acts  of  another,  and  makes 
no  effort  to  avoid  such  danger,  though  having  ample  time  to  do 
so,  is  guilty  of  contributory  negligence.  So  held  where  one 
made  no  effort  to  avoid  a  negligently  operated  automobile. 

Appeal  from  Hamilton  District  Court. — E.  M.  Wright, 

Judge. 

Saturday,  April  7,  1917. 

Action  for  damages  resulted  in  judgment  against  de- 
fendant, from  which  he  api)ealfl. — Reversed. 

F.  J.  Lund  and  Chase  d  Chase,  for  appellant. 

Q.  D.  Thompson,  for  appellee. 

Ladd,  J. — The  main  street  of  Blairsburg  extends  north 
and  south.  Two  streets  intersect  this  street  at  right  angles. 
The  plaintiff's  son  and  another  young  man,  with  a  ladj  on 
the  lap  of  each,  in  the  evening  of  September  5,  1915,  drove 
a  jingle  horse  and  buggy  from  the  south  into  the  main  street, 
and  proceeded  north  along  the  west  side  until  the  head  of 
the  horse  had  reached  the  south  line  of  the  street  intersec- 
tion to  the  north,  when  he  first  observed  defendant  ap- 
proaching from  the  east,  with  his  automobile.  He  pulled 
up  the  lines,  and,  as  he  stopped  the  horse,  defendant's  au- 
tomobile struck  the  horse  and  broke  its  leg,  because  of 
which  it  was  shot.  Recovery  for  the  value  of  the  horse  is 
sought  in  this  action. 

The  evidence  on  the  part  of  the  plaintiff  tended  to  show 
that  the  east  side  of  the  main  street  was  rough,  while  the 
west  side  was  smooth  and  well  traveled;  that  for  this 
reason  the  horse  was  driven  on  the  west  side;  that  defend- 
ant was  driving  his  automobile  at  about  the  center  of  the 
street,  at  a  speed  of  from  10  to  12  miles  an  hour;  that  it 
veered  to  the  southwest  from  the  east  line  of  the  street  in- 
tersection, and  struck  the  horse  somewhat  south  of  the 
center  of  the  east  and  west  street. 


1 
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The  evidence  in  behalf  of  defendant  was  to  the  effect 
that,  as  he  approached  the  main  street,  coming  from  the 
east,  he  was  on  the  north  side  of  the  center,  and  slowed 
his  car  so  that  it  was  moving  abont  7  miles  an  hour;  that 
he  did  not  see  the  horse  nntil  his  automobile  struck  it;  that 
his  failure  to  see  was  owing  to  the  lights  of  a  car  near 
the  north  side  of  the  strtet  beyond  the  west  line  of  the 
intersection;  and  that  these  lights  dazzled  his  eyes  so  that 
he  could  nftt  see  the  horse.  Appellant  contends  that  the 
evidence  was  not  such  as  to  carry  the  issues  to  the  jury. 

The  defendant  was  required  to  travel  on 
1.  HioHWATs:        the  right-hand  side  of  the  street,  "as  near 

law  o£  road:  **  ' 

operating  the  curb  as  the  condition  of  the  street  will 

automobile  on 

negiigen<4.  permit,"  with  his   automobile    (Paragraph 

1,  Section  1571-ml8,  Code  Supplement, 
1913) ;  and  if,  instead,  he  veered  his  car  to  the  southwest 
and  on  the  left  side  of  the  street,  the  jury  might  have  found 
this  to  have  been  negligence.  Defendant  testified  he  could 
not  see,  because  the  lights  of  an  automobile  near  a  garage 
on  the  north  side  of  the  street  to  the  west  so  dazzled  his 
eyes  that  he  did  not  see  the  horse  until  struck.  To  have 
proceeded  on  his  way  in  disregard  of  other  travelers  or 
objects  ahead  of  or  approaching  him,  and  therefore  with- 
out keeping  any  lookout,  might  also  have  been  regarded 
as  negligent. 

The  above  statute,  however,  does  not 
law  of  road:  &pply  to  teams  and  wagons,  and  plaintiff's 
left-bSmd 'aide :    SOU,  notwithstanding  an  instruction  to  the 

effect. 

contrary,  is  not  to  be  regarded  as  negligent 
in  having  driven  his  horse  and  buggy  on  the  left  side  of  the 
street. 

!  "Persons  on  horseback,  or  in  vehicles,  including  mo- 

tor vehicles,  meeting  each  other  on  the  public  highway, 
shall  give  one  half  of  the  beaten  path  thereof  by  turning 
to  the  right."    Section  1569,  Code  Supplement,  1913. 
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Under  this  statute^  he  might  properly  have  driven  his 
horse  in  any  part  of  the  street,  provided  thai,  upon  meet- 
ing another  coming  ft'om  the  opposite  direction,  he  gave 
one  half  the  traveled  way,  and  kept  to  the  right  of  the 
center  thereof.  Riepe  v.  Elting,  89  Iowa  82;  Baker  v,  Zim- 
merman, 179  Iowa  272. 

But  this  statute  does  not  apply  to  the 
8.  HioawATs:        meeting  of  travelers  at  the  intersection  of 

law  of  road  :  ^ 

oF^statute*^^        streets  and   approaching    at    night    angles. 

Oarrigan  v.  Berry,  12  Allen  (Mass.)  84; 
Norris  v.  Sacoton,  (Mass.)  32  N.  E.  954;  Lyford  v,  Jacob 
Schmidt  Brewing  (7a.,  110  Minn.  158  (124  N.  W.  831) ;  Gil- 
hert  V.  Burque,  72  N.  H.  521  (57  Atl.  927) ;  2  Elliott  on 
Roads  &  Streets  (3d  Ed.)  Sectipn  1081;  Morse  v.  Sweenie^ 
15  111.  App.  48G;  37  Cyc.  272.  In  F.  W.  Cook  Brewing  Co. 
V.  Ball,  (Ind.)  52  N.  E.  1002,  it  was  held  that  travelers 
coming  from  opposite  directions  must  turn  to  the  rigtit  ami 
give  half  the  way;  but,  by  implication,  it  was  iuti^qated  that 
this  is  not  the  rule  where  the  meeting  is  by  travelers  ap- 
proaching at  right  angles.  Travelers  qannot  well  be  said  to 
meet  when  they  come  together  in  different  directions  from 
two  roads  or  streets  which  intersect  each  other.  If  so, 
they  may  meet,  in  the  statutory  sense,  when  moving  in  the 
same  direction,  the  one  vehicle  undertaking  to  pass  the 
other.  The  statute  was  intended  to  lay  down  a  definite  rule 
applicable  only  to  a  situation  most  frequent  when  travel- 
ers approach  each  other  on  a  single  highway  from  opposite 
directions.  The  rights  and  duties  of  parties  approaching 
each  other  on  intersecting  roads,  save  as  to  the  manner 
of  turning  motor  vehicles  from  one  road  into  another  (Par- 
agraph 4  of  Section  1571-ml8,  Code  Supplement,  1913;  Wal- 
terick  v,  Hamilton,  179  Iowa  607,  are  left  to  be  governed  by 
the  salutary  rules  of  the  common  law,  which  are  ample  in  af- 
fording the  careful  ti'aveler  a  remedy  for  any  injury  which 
may  be  suffered  from  the  carelessness  of  others.  The  circum- 
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stance,  tkoii,  that  plaiutiff'B  son  was  driving  along  tbe  left 
side  of  the  fc«treet,  and  did  not  turn  to  the  right  as  defend- 
ant's automobile  veered  to  the  south,  if  it  so  did,  did  not 
necessarily  amount  to  negligence  on  his  part. 

Plaintiff's  son  testified  that  he  noticed 
4.  negligbncb:       defendant  with  his  automobile  just  as  it  was 

contributory 

nygiigoate:         comini?  to  the  east  line  of  the  intersection, 

disregard  of  *^  ' 

known  dan         ^j^^  ^\y^^  ^^c  light  previously  had  indicated 

its  Approach. 

"Q.  Where  were  you  when  you  siiw  him?  A.  WelU 
I  was  past  this  crossing  here  (south  line  of  intersection). 
Q.  Well,  what  did  you  do  when  you  saw  him?  A.  I 
pulled  on  the  lines  and  stopped  the  horse  just  before  he 
hit  me.  Q.  Did  you  observe  him  coming  towards  you? 
A.  I  seen  he  was  coming  towards  me,  but  I  didn't  know 
whether  he  was  going  to  go  north  or  whether  he  was  going 
to  go  straight  west.  *  *  *  Q.  What  did  you  do  when 
you  say  you  didn't  know  which  way  he  was  going?  A. 
Why,-  I  stopped  the  horse.  I  couldn't  do  nothing.  Q.  He 
struck  the  horse?    A.    He  struck  the  horse." 

On  cross-examination,  the  witness  testified  that  the 
horse  was  walking. 

^*Q.  Will  you  tell  the  jury  where  you  were  when  you 
first  saw  the  automobile?  A.  I  just  got  past  this  cross- 
ing. Q.  And  where  was  the  automobile?  A.  Over  here. 
He  was  past  this  crossing  here  when —  Q.  East  of  the 
crossing?  A.  Yes,  sir.  *  *  *  Q.  And  your  horse 
was  walking?  A.  Yes,  sir.  Q.  If  you  had  stopped  at 
that  point,  would  the  automobile  have  struck  you  in  the 
course  it  went?  A.  Not  if  I  had  stopped  back  there.  It 
wouldn't  have  hit  me.  *  *  *  Q.  You  could  have  done 
it?  A.  I  could  have,  but  I  didn't,  think  it  was  my  place 
to  stop.  Q.  You  didn't  want  to  stop?  A.  I  would  have 
stopped  if  I  had  known  he  was  going  to  run  into  me.  Q, 
No,  but  you  kept  right  on  going?    A.    Yes,  sir,  from  the 
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time — I  kept  right  on  going  till  I  seen  he  was  going  to  hit 
me,  and  I  stopped  my  horse.  Q.  You  said  in  direct  exam- 
ination that,  when  he  passed  this  crossing  north  of  the 
church,  he  appeared  to  be  going  in  a  southwesterly  direc- 
tion. A.  Yes,  sir.  Q.  And  you  saw  that  at  the  time? 
A.  Yes,  sir.  •  *  *  Q.  Now,  Mr.  Todman  wasn't  run- 
ning at  a  very  high  rate  of  speed?  A.  I  should  judge 
he  was  going  10  or  12  miles  an  hour.  Q.  And  you  were 
going  at  a  walk?  A.  Yes,  sir.  Q.  You  had  no  trouble 
stopping  your  horse  whenever  you  wanted  to,  did  you?  A. 
No,  sir.  •  *  •  Q.  After  arcing  Mr.  Todman 's  car,  how 
far  did  you  travel  with  your  horse  and  buggy  before  you 
were  struck?  A.  Traveled  to  where  I  stopped  there.  Q. 
Yes,  from  what  point?  A.  From  this  crossing  here.  Q. 
T>id  you  see  him  before  you  came  to  the  crossing?  A.  No, 
sir." 

Witness  then  testified  that  there  were  no  obstructions 
in  the  street. 

"*  *  *  Did  any  of  this  buggy  party  of  yours  •  say 
anything  about  a  car  coming  before  you  saw  it  yourself? 
A,  Yes,  sir.  Q.  Who  suggested  it?  A.  Mr.  Hale.  •  ♦  ♦ 
Q.  I  thought  you  told  Mr.  Thompson  that  he  (Todman)  was 
in  the  center  of  the  street?  A.  He  sheered  off  to  the  south  a 
little.  Q.  You  saw  him  as  soon  as  he —  A.  Yes,  sir.  Q. 
And  you  saw  the  direction  he  was  going  in  some  distance 
before  he  came  to  you,  didn't  you?  A.  Well,  I  didn't  see 
him  at  all;  I  didn't  know  whether  he  was  going  to  come — 
Q.  No,  but  you  saw  the  direction  he  was  going?  A.  Yes, 
sir.  Q.  For  some  distance  before  he  struck  you?  A.  I 
seen  him  before  he  got  over  the  crossing.  Q.  Yes,  and 
saw  the  direction  he  was  coming  all  the  time?  A.  Yes, 
sir.  Q.  Up  until  the  time  he  struck  the  horse?  A.  Yes, 
sir." 

The  evidence  tended  to  show  that  the  collision  occurred 
about  15  feet  north  of  the  south  line  of  the  intersection, 
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and  about  the  same  distance  east  of  the  west  line  thereof. 
The  automobile^  then,  must  have  been  a  little  more  than  50 
feet  east  of  the  horse  when  plaintiff's  son  first  observed  it 
approaching,  and  little  less  tlian  that  when  he  observed  it 
begin  veering  to  the  south.  Though  fully  aware  that  it  was 
moving  toward  him,  plaintiff's  son  made  no  effort  to  avoid 
it.  He  neither  stopped  his  horse  nor  turned  to  the  right 
or  left,  but  allowed  his  horse  to  walk  on  until  its  leg  was 
broken  by  coming  in  contact  with  the  front  spring  of  the 
automobile. 

We  are  of  opinion  that,  though  defendant  may  have 
been  negligent^  plaintiff's  son  also  failed  to  exercise  any 
care  to  obviate  the  collision,  and  because  of  this  was  guilty 
of  contributory  negligence.  On  this  ground,  insuflSciency 
of  the  evidence  to  sustain  the  verdict,  a  new  trial  should 
have  been  ordered. — Reversed. 

Qaynor^  0.  J.,  Evans  and  Salinger^  JJ.,  concur. 


In  re  Will  of  Wyatt  Adkins. 

Calvin  Adkins  et  al.,  Appellants,  v.  W.  P.  Coutts,  Exec- 
utor, Appellee. . 

WHJiS:       Oonstrnctionr— Bedtals — Effect — Oonflrmation    of    Former 

1  Deed  of  Conveyance.  Recitals  in  a  will  to  the  effect  that  testa- 
tor had  theretofore  deeded  to  one  of  his  heirs  certain  lands, 
"and  it  is  my  will  that  said  conveyance  shall  he  upheld  and  I 
herehy  so  declare/'  neither  adds  to  nor  subtracts  from  the  effec- 
tiveness of  said  deed  as  an  instrument  by  Itself.  It  follows 
that  such  recitals  do  not  constitute  a  devise  of  the  lands  cov- 
ered by  said  deed. 

WrLLS:    Contest— Who  May  Not  Contest.    A  will  may  not  be  con- 

2  tested  by  one  who  will  receive  thereunder  the  identical  share 
which  he  would  receive  under  the  lawa  of  descent  in  case  the 
will  were  set  aside. 

Vol.  179  la.— 65 
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Appeal  from  Jasper  District  Court, — Henry  Silwold, 

Judge. 

Saturday^  April  7,  1917. 

This  is  a  ppoceeding  to  probate  the  will  of  Wyatt  Ad- 
kins,  deceased.  There  was  a  directed  verdict  for  proponent, 
admitting  the  will  to  probate.  The  contestants  appeal.— 
A  ffirmed. 

Bray,  Shifflett  d  Wilkie,  for  appellants. 

Clements  &  Clements  and  E,  M.  S.  McLaughlin,  for 
appellee. 

Preston,  J. — The  will  of  Wyatt  Adkins 

1.  Wills:    con-        was  filed   for   probate  March   15,   1915.      Ob- 
struction :   re-  '^ 

citais:  effect:     jections  Were  filed   by  four    children    and 

confirmation  or     •'  •^ 

o7conve1fanc€.    ^even  grandchildren,  alleging  that  te.stator 

was  of  unsound  mind,  and  that  the  instru- 
ment was  obtained  by  the  undue  influence  of  his  daughter 
Nevada  Antle  and  her  husband.  Later,  three  of  the  four 
children  filing  objections  withdrew  as  contestants,  and 
thereafter,  amended  objections  were  filed  by  one  child,  Cal- 
vin Adkins,  and  eight  grandchildren.  The  will  was  exe- 
cuted August  12, 1912,  and  appellee,  W.  P.  Coutts,  was  nom- 
inated therein  as  executor.  Previous  to  and  before  the  ex- 
ecution of  the  will,  deceased  had  executed  and  delivered  a 
warranty  deed  to  his  daughter,  Nevada  Antle,  of  his  home 
40  acres  of  land,  and,  after  the  execution  and  delivery  of 
said  deed,  he  executed  his  will,  which  is  the  instrument  now 
in  controversy.  The  provisions  of  the  will,  so  far  as  they 
are  material  to  a  determination  of  this  case,  are  as  follows: 
"First.  I  have  this  day  conveyed  to  my  daughter,  Ne- 
vada Antle,  my  present  home  40  acres,  described  as  follows, 
to  wit :  The  southwest  quarter  of  the  northeast  quarter  of 
Section  28  in  Township  80  north,  of  Range  18  west  of  the 
5th  P.  M.,  Jasper  County,  Iowa,  in  full  payment  to  her  of 
all  care,  board  and  services  for  me  in  the  past,  and  for  all 


April  1917]     In  he  Wiu:.  of  Wyatt  Adkinb.  1027 

futui'e  care,  board  and  services  to  me  during  my  lifetime; 
and  it  is  my  will  that  said  conveyance  shall  be  upheld,  and 
I  hereby  so  declare.  Second.  It  is  my  will  that  all  of  my 
estate  and  property^  both  real  and  personal,  of  every  kind 
and  nature  whatsoever  and  wheresoever  situated,  of  which 
I  shall  die  owner^  shall  be  divided  into  nine  equal  parts 
and  shares,  and  each  said  share  and  part  shall  go  and  de- 
scend as  follows,  and  I  hereby  devise,  give  and  bequeath 
each  of  said  share  and  part  as  follows,  to  wit:  (1)  I  give, 
devise  and  bequeath  unto  each  of  my  following  named  chil- 
di-en,  namely,  Cansady  Skinner,  my  daughter;  Jane  Brown, 
my  daughter;  Zetta  Lounsbury,  my  daughter;  Artemecia 
Adkins,  my  daughter;  Calvin  Adkins,  my  son;  Joseph  Ad- 
kins,  my  son;  and  Nevada  Antle,  my  daughter,  an  undivid- 
ed one-ninth  part  and  share  thei'eof,  each  of  said  seven 
named  children  to  have  the  said  one-ninth  share  and  part 
of  my  estate  and  property,  absolutely.  (2)  I  give,  devise 
and  bequeath  in  equal  shares,  share  and  share  alike,  unto 
Delia  Redfleld,  Dorr  Anderson  and  By  ford  Anderson,  same 
being  children  of  my  deceased  daughter,  Samantha  Ander- 
son, one  of  the  said  certain  one*ninth  shares  and  parts  there- 
of, same  being  the  one-ninth  share  and  part  of  my  estate 
and  property  that  would  have  gone  to  their  mother  had  she 
been  living,  each  of  said  children  of  said  daughter  to  have 
one  third  of  the  said  one-ninth  share  of  my  estate  abso- 
lutely. (3)  I  give,  devise  and  bequeath,  in  equal  shares, 
share  and  share  alike,  unto  Wyatt  Adkins,  Wylie  Adkins, 
Wiletts  Adkins,  Wilbur  Adkins  and  Octavia  Adkins,  same 
being  children  of  my  deceased  son,  Granville  Adkins,  one 
of  the  said  certain  one-ninth  shares  and  parts  thereof,  same 
being  the  one-ninth  part  and  share  that  would  have  gone  to 
their  father  had  he  been  living,  each  of  said  children  of  said 
deceased  son  to  have  the  one  fifth  of  the  said  one-ninth  share 

■ 

and  part  of  my  estate  absolutely." 

After  a  jury  had  been  impaneled,  the  due  execution  of 
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the  paper  offered  as  the  last  will  of  deceased  was  conceded, 
and  it  was  conceded  that  deceased  was  87  years  of  age  at 
the  time  the  will  was  drawn,  and  that  the  persons  named 
as  legatees  and  devisees  are  his  *sole  and  only  heirs  at  law. 
Thereupon,  proponent  moved  to  strike  the  objections  from 
the  files  and  to  direct  a  verdict  for  proponent  and  admit 
the  will  to  probate.  The  motion  was  sustained,  and  the 
jury  returned  a  verdict  accordingly.  The  grounds  of  the 
motion  were  in  part  as  follows: 

"(2)     That  contestants  have  no  interest  which  is  con- 
testable in  this  action.    The  will  gives  them  the  same  share 
of  the  estate  that  they  would  obtain  under  the  law  by  de- 
scent; therefore  the  contestants  would  gain  nothing  by  the 
contest.     (3)  The  will  bequeaths  to  the  contestants  and  all 
heirs  at  law  the  same  share  of  the  estate  which  they  would 
obtain  by  the  descent  under  the  law,  and,  even  though  the 
will  is  probated,  the  heirs  at  law  would  be  considered  as 
taking  their  share  of  the  estate  by  descent.     (4)  The  fact 
that  a  deed  is  mentioned  in  the  will  as  having  been  exe- 
cuted to  Nevada  Antle  is  entirely  immaterial  in  this  action 
on  the  issue  of  a  contest  of  the  last  will,  and,  such  deed 
being  a  separate  conveyance,  title  passed  thereby  absolute- 
ly, and  independently  of  and  without  the  aid  of  the  will. 
(5)  That,  as  to  the  conveyance  or  deed  executed  by  the  tes- 
tator to  Nevada  Antle  of  the  40  acres  of  real  estate,  this 
court,  in  an  action  at  law,  has  no  jurisdiction  to  deter- 
mine as  to  the  validity  or  invalidity  of  said  deed,  as  this 
can  only  be  determined  in  a  court  of  equity.     (6)   In  this 
action  of  contest,  the  jury  would  have  no  right  to  determine 
as  to  the  validity  or  invalidity  of  the  deed  of  the  real  es- 
tate executed  by  the  testator  to  Nevada  Antle  of  the  land 
mentioned  in  such  deed." 
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Appellants  say  that  the    question    in- 

2.  Wills  r  con-      volved  in  this  appeal  is  whether  or  not  the 

noV  con?wt!°*^    first  item  of  the  will  devises  to  Nevada  An- 

tle  the  40  acres  there  described,  and  wheth- 
er, should  the  deed  there  referred  to  be  set  aside,  the  real 
estate  thereby  conveyed  will  still  take  the  same  course  by 
virtue  of  said  Item  1,  and  become  the  property  of  Nevada 
Antle,  or  be  governed  by  Item  2,  and  go  to  all  the  heirfe  of 
decedent.  Their  entire  case  is  based  upon  the  contention, 
as  they  state  it,  that  Item  1  in  the  will  is  a  specific  devise  to 
Nevada  Antle  of  the  M  acres  in  question,  and  that,  though 
the  said  deed  be  set  aside,  the  property  will  yet  be  governed 
by  said  item  of  the  will,  unless  the  probate  of  said  instru- 
ment is  denied,  and  that,  therefore,  they  have  a  contesta- 
ble  interest  in  the  estate  entitling  them  to  contest  the  will. 
Both  parties  cite  and  rely  upon  the  case  of  In  re  Estate 
of  Steicurt,  107  Iowa  117,  where  it  was  held  that  the  widow 
had  no  contestable  interest  because  she  was  given  by  the 
will  the  same  share  she  would  obtain  under  th^  law.  Ap- 
pellants say  of  this  case  that  they  are  not  in  the  position  of 
a  spouse  contesting  the  other's  will,  but  they  do  not  point 
out  any  distinction  betweeti  that  case  and  a  case  where,  as 
in  the  instant  case,  the  heirs  take  the  same  share  in  the 
property  by  will  as  they  would  take  under  the  law.  The 
argument  is:  It  is  sufficient  to  say  on  this  point  that  ap- 
])ellants  herein  are  not  in  the  position  of  a  spouse  contest- 
ing the  other's  will,  and  they  were,  therefore,  entitled  to 
have  the  matter  submitted  on  its  merits  to  the  jury.  •  But. 
we  think  appellants'  contention  as  to  the  effect  of  Paragraph 
1  of  the  will  cannot  be  sustained.  In  Paragraph  1,  de- 
ceased stated  that  he  had  executed  a  conveyance  or  deed 
of  40  acres  of  land  to  his  daughter,  Nevada  Antle,  m  con- 
sideration of  services,  and  merely  declared  that  he  had 
executed  such  a  conveyance  prior  to  the  execution  of  the  will, 
BO  that. the  execution  and  delivery  of  the  deed  preceded  the 
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execution  of  the  instrument  in  question.  The  execution  of 
the  deed  was  a  transaction  independent  of  the  will,  and  the 
deed  operated  as  a  complete  conveyance.  The  statement 
in  the  will  is  not  expressive  of  a  bequest  or  devise.  The 
most  that  could  be  claimed  is  that  it  is  a  confirmation.  If 
the  will  should  be  declared  invalid  for  any  reason,  still  it 
would  be  necessary  to  proceed  in  equity  to  set  aside  the 
deed.  Schillinger  v.  Bawek,,  135  Iowa  131,  is  a  case  some- 
what similar  to  the  one  at  bar,  where  the  will  stated  that  he 
had  deeded  certain  land  to  certain  heirs,  and  it  was  said : 

"The  recitation  in.  the  will  regarding  these  deeds  does 
not  have  the  effect  of  destroying  them,  and  there  is  no  in- 
consistencv  between  these  deeds  and  the  will.  Under  the 
circumstances  disclosed,  there  were  conveyances  of  the  land 
to  the  grantee  named,  with  what  was  the  equivalent  of  a  res- 
ervation for  the  life  of  Maria,  the  wife,  of  the  use  and 
profits  of  the  property,  and  thi6  reserved  estate  was  taken 
care  of  and  disposed  of  by  will.  Even  though  the  will  may 
be  said  to  have  left  the  fee  title  undisposed  of,  the  deeds 
conveyed  that  title,  with  a  reservation  in  the  grantor  of  an 
estate  for  the  life  of  his  wife  or  of  himself.  •  •  •  The 
deeds  are  operative  in  and  of  tliemselves,  and  do  not  need 
any  re-enforcement  from  the  will.  They  are  not  testamen- 
tary in  character.  Indeed,  the  will  would  seem  to  negative 
that  thought.  ♦  •  ♦  The  deeds  were  and  are  valid  as 
such,  and  do  not  depend  upon  the  will  for  their  validity." 

As  said,  under  this  will,  each  heir  at  law  is  given  the 
same  share  of  testator's  property  that  they  would  obtain 
under  the  law;  and  it  follows,  we  think,  that  none  of  the 
heirs  at  law  had  any  contestable  interest  under  the  terms 
of  the  will.  It  was  not  necessary  for  them  to  have  the  will 
set  aside  in  order  to  obtain  the  share  of  the  estate  which 
the  law  gives  them.  They  lose  nothing  by  the  will,  and 
nothing  was  to  be  gained  by  a  contest.  The  heirs  are  nor 
wronged  in  any  sense.     It  may  be  that,  should  the  deed  be 
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set  aside,  and  if  the  language  oi  Paragraph  1  of  the  will 
were  sufficient  to  constitute  a  devise  of  the  40  acres  to  Ne- 
vada Autle,  a  different  question  would  be  presented-  But, 
as  we  have  said,  the  will  is  not  sufficient  to  pass  the  title 
to  Nevada  Antle.  As  it  is,  if  the  deed  should  be  set  aside, 
the  40  acres  conveyed  thereby  would  become  a  part  of  the 
estate,  and  pass  under  other  provisions  of  the  will. 

In  their  reply  argument,  appellants  cite  the  case  of 
ThoitwH  V,  TimondH,  179  Iowa  509,  where  it  was  said,  in  sub- 
stance, that,  if  the  deeds  should  be  set  aside,  defendant 
would  take  under  the  will,  if  that  should  he  found  valid. 
But  that  would  depend,  of  course,  upon  whether  the  pro- 
visions of  the  will  were  sufficient  to  constitute  a  devise  of 
the  land.  The  provisions  of  the  will  are  not  set  out  in 
the  Thomas  opinion,  except  the  statement  at  page  519, 
that  the  will  "purported  to  devise  and  bequeath  all  his  prop- 
erty to  defendant;''  and  we  must  assume  that  the  language 
of  the  will  was  sufficient.  The  precise  question  in  the  in- 
stant case  did  not  arise  in  the  Thomas  case,  because  the 
question  there  came  up,  so  far  as  the  Will  was  concerned, 
on  a  motion  to  strike  or  declare  the  will  inoperative.  It 
was  also  said  in  that  case  that,  if  the  proi>erty  had  been 
previously  disposed  of,  it  passed  by  virtue  of  the  deeds,  and 
not  under  the  will. 

It  is  our  conclusion  that  the  ruling  and  judgment  of  the 
district  court  were  correct,  and  it  is,  therefore, — Affirmed. 

Gaynob^  C.  J.,  Ladd  and  Evans,  JJ,,  concur. 


/ 
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S.  J.  McCORD,  Appellant,  v.  Page  County,  Appellee. 

SBEBIFFS  AND  CONSTABLES:     Oompenflatlon — Care  of  Prisonen 

1  — Statute — Construction.  Compensation  for  "waiting  on  and 
washing  for  prisoners,"  as  provided  by  Section  511,  Paragraph 
17,  Code  Supplement,  1918,  is  in  addition  to  the  regular  salary 
of  the  sheriff  as  provided  by  Section  510-a,  Code  Supplement, 
1913.  All  provisions  of  statutes  in  pari  materia  must,  if  possi- 
ble, be  given  effect. 

SHERIFFS  AND  CONSTABLES:    BepQrts— Quartedy  Beport»-Ke- 

2  cessity.    In  an  action  by  a  sheriff  to  recover  compensation  for 
*    "waiting  on  and  washing  for  prisoners,"  plaintiff  should  state 

in  his  petition  whether  or  not  such  claims  were  presented 
Quarterly  to  the  board  of  supervisors,  and,  if  bo  presented,  the 
amount,  if  any,  allowed  thereon.  See  Section  508,  Code  Supple- 
ment, 1913. 

COUNTIES:      Claims    Against    Counties— Presenting    Unliquidated 

8    Claims.     In  an  action  by  a  sheriff  to  recover  of  a  county  for 

"waiting  on  and  washing  for  prisoners/'  plaintiff  should  state 

when  and  in  what  manner  he  demanded  payment  from  the  board 

of  supervisors. 

SHEBIFFS  AND  CONSTABLES:    Compensation — Care  of  Prisonea 

4  — Pleading.  In  an  action  by  a  sheriff  to  recover  compensation 
for  caring  for  prisoners  for  a  series  of  years  running  through 
a  series  of  succeeding  official  terms,  plaintiff  need  not  state  the 
number  of  official  terms  served  and  the  beginning  and  end 
thereof,  nor  separate  his  claims  by  official  terms  and  in  sep- 
arate counts. 

LIMITATION    OF    ACTIONS:      Computotlon    of    Period— CUims 

5  Against  County— Quarterly  Report.  The  statute  of  limitations 
on  a  claim  by  a  sheriff  against  a  county  "for  waiting  on  and 
caring  for  prisoners,"  commences,  as  to  each  quarter  of  each 
year,  to  run  from  the  date  when  the  sheriff  should,  under  Sec- 
tion 508,  Code  Supplement,  1913,  have  filed  a  quarterly  itemized 
report  covering  the  claim. 
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Appeal  from  Page  District  Court. — J.  B.  Rockafbllow, 

Judge. 

SATURDAY;  April  7,  1917. 

Plaintiff  alleged  in  his  petition  that,  during  a  period 
of  7  years  prior  to  January  1,  1911,  he  was  sheriflf  of  Page 
County,  and  as  such  was  in  charge  of  the  county  jail  and 
custodian  of  the  prisoners  committed  thereto — 

**That,  from  the  beginning  to  the  end  of  said  period, 
he  waited  on  said  prisoners,  the  same  being  equivalent  to 
7,006  days  for  one  prisoner,  as  shown  by  tabulated  state- 
ment hereto  annexed,  marked  Exhibit  'A'  and  made  a  part 
of  this  petition;  that  the  service  so  rendered  consisted  of 
washing,  scrubbing  and  cleaning  the  bedsteads  and  bedding, 
cleaning  and  renovating  the  jail,  heating  and  carrying  wa- 
ter to  the  prisoners  with  tubs  and  other  appliances  for  bath- 
ing, taking  the  prisoners  to  and  from  barber  shops  for 
shaves  or  securing  barbers  to  come  to  them,  mailing  their 
letters  and  in  divers  other  ways  doing  for  them;  that  such 
services  were  regularly  and  faithfully  rendered  by  him  or 
members  of  his  family  for  him;  that  at  divers  times  he  made 
demand  of  the  board  of  supervisors  of  the  defendant  coun- 
ty for  compensation  for  said  services  and  was  refused  pay- 
ment; that,  on  the  20th  day  of  July,  1915,  the  plaintiff  filed 
with  the  county  auditor  and  caused  to  be  presented  to  said 
board  a  formal  claim  for  his  said  services,  setting  forth  a 
tabulated  statement  such  as  hereto  annexed,  and  claiming 
the  sum  of  f  1,401.20,  and  interest  thereon  in  the  sum  of 
f366.80;  that  his  said  claim  was  denied  and  payment  re- 
fused;  that  the  charge,  20  cents  per  day,  made  for  said 
services,  is  the  reasonable  charge  therefor;  that  the  account 
for  the  same  is  the  property  of  the  plaintiff,  is  due,  and  no 
part  thereof  has  been  paid/' 

The  tabulated  statement  recited,  the  number  of  pris- 
oners and   the  number  of  days  for  all   for  each  quarter 
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of  each  year  of  plaintiff's  incumbency.  Judgment 
for  the  amounts  stated  was  prayed.  The  defendant, 
in  a  motion  for  more  specific  statement,  asked  that 
])]aiutiff  state:  (1)  Whether  his  claim  for  compensation  is 
under  Section  510-a,  Code  Supplement,  1013,  or  for  addi- 
tional compensation;  (2)  the  names  of  prisoners  and  the 
time  each  was  in  jail;  (3)  whether  he  made  quarterly  item- 
ized reports  to  the  board  of  supervisors  each  quarter  for 
the  services  for  which  compensation  is  sought,  and,  if  so, 
how  much  was  allowed  by  the  board^  for  each  quarter ;  (4) 
when  and  in  what  manner  he  made  demand  on  the  board  of 
supervisors  for  compensation  as  alleged;  and  (5)  how  many 
terms  he  served  as  sheriff  and  the  dates  each  term  com- 
menced and  ended.  Defendant  also  moved  that  plaintiff 
be  required  to  separate  his  causes  of  action,  so  as  to  show 
defendant's  alleged  liability  for  each  separate  term  of  of- 
fice, in  a  distinct  count  or  division  of  the  petition,  and  num- 
ber each.  The  second  paragraph  of  the  motion  was  over- 
ruled, and  all  others  sustained.  The  plaintiff  elected  to 
stand  on  the  rulings,  and  the  petition  was  dismissed.  The 
plaintiff  appeals. — Rcvei-^ed, 

T.  F.  Willis  and  J,  E.  Hill,  for  appellant 

No  argument  for  appellee. 

Ladd,  J. — I.     The  plaintiff  was  sheriff 

1      StlPEttf'KS    AND 

constables:       of  Pat^c  Countv  from  Januarv  1,  19U4,  to 

compensation :  o  .-  .  . 

lr»-  a^tatutl-""  Jj^^uary  1,  1011,  and  in  this  action  demands 
construction.  reasonable  compensation  for  services,  con- 
sisting "of  working,  scrubbing,  and  cleaning  the  bedsteads 
and  bedding,  cleaning  and  renovating  the  jail,  heating  and 
carrying  water  to  the  prisoners  with  tubs  and  other  appli- 
ances for  bathing,  taking  prisoners  to  and  from  barber 
shops  for  shaves,  getting  barbers  to  come  to  them,  mailing 
their  letters,  and  in  divers  other  ways  doing  for  them" 
The*  defendant  moved  that  the  petition  be  made  more  epe- 
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cific  by  stating  whether  the  compensation  claimed  was  as  a 
part  of  the  compensation  provided  under  Section  510-a, 
Code  Supplement,  1913,  remaining  unpaid,  or  as  compen- 
sation additional  to  that  provided  in  that  section,  and  the 
motion  was  sustained. 

Paragraph  17  of  Section  511,  Code  Supplement,  1913, 
declares  that,  **for  waiting  on  and  washing  for  prisoners, 
the  sherifif  shall  have  such  reasonable  compensation  as 
shall  be  allowed  by  the  board  of  supervisors.'^ 

Section  510-a,  Code  Supplement,  1913,  provides  that 
the  sheriff  in  counties  like  Page  '^shall  receive  in  full  com- 
pensation for  his  services,  including  the  salary  provided  by 
Section  511  of  the  Code,  the  sum  of  two  thousand  dollars 
per  annum,  the  same  to  be  paid  out  of  the  i-eceipts  of  the 
office/' 

The  services  for  which  payments  are  claimed  are  al- 
leged to  have  been  rendered  in  waiting  on  and  washing  fofr 
prisoners,  and  necessarily  come  within  Paragraph  17  ais 
above  quoted;  and  the  real  question  involved  is  whether 
Section  510-a  as  quoted  should  be  construed  to*  include  such 
services.  If  so,  what  purpose  was  Paragraph  17  intended 
to  serve?  Why  authorize  the  board  of  supervisors  to  al- 
low reasonable  compensation,  if  this  were  already  provided 
in  the  previous  section?  Every  other  paragraph  of  the  23 
making  up  Section  511  of  the  Code  Supplement,  except  that 
relating  to  furnishing  food  and  lodging  to  prisoners  (Para- 
graph 16),  and  to  a  dwelling  for  the  jailer  (22),  and  Para- 
graph 23,  Hxing  the  sheriff's  salary,  which  is  expressly  cov- 
ered by  Section  510^a,. fixes  a  fee  or  fees  for  some  service  to 
be  rendered  by  the  sheiriff,  and  such  fees  constitute  the  re- 
ceipts of  his  office,  out  of  which  his  salary  is  to  be  paid. 

Section  510-a  also  provides  "that  all  fees  earned,  ex- 
cept mileage,  and  uncollected  at  the  end  of  each  year  shall 
belong  to  the  county, ''  and  any  excess  collected  by  the  sher- 
iff over  his  salary  "shall  be  paid  into  the  county'  treasury 
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annually."    It  could  hardly  have  been  contemplated  that  the 
board  of  Bupervisors  should  have  allowed  the  sheriff  reason- 
able compensation  for  '^waiting  on  and  washing  for  prison- 
ers" only  to  enable  him  to  turn  the  same  into  the  county 
treasury!    The    compensation    provided  for  in  Paragraph 
17  cannot  properly  be  denominated  fees,  and  the  moi*e  rea- 
souijible  deduction   is  that  the  compensation   provided  in 
Section  510-a  is  in  lieu  .of  all  fees  earned  by  the  sheriff^  and, 
as  ordinarily  the   sheriff  does  not  personally  render   the 
services  contemplated  by    Paragraph    17,    and    these    are 
usually  jierformed  by  the  j^Wev  or  others,  an  additional 
amount  may  be  allowed  thei^for.    The  previous  paragraph 
(16)  fixes  the  compensation  to  be  paid  for  feeding  and  lodg- 
ing prififoners,  and  this  (17)   covers  the  labor  involved  in 
waiting  on  and  washing  for  them.    The  value  of  these  ser- 
vices could  not  well  have  been  defined  by  statute,  and  for 
this  reason,  doubtless,  the  matter  of  fixing  reasonable  com- 
pensation was  left  to  the  board  of  supervisors,  to  be  dete^ 
;min^d   in  view   of  existing  conditions.     Both  paragraphs 
relate  to  the  care  of  pri^oners,  for  all  of  which  the  county 
is  to  piay,  aside  from  the  salary  of  the  sheriff.    Only  by  so 
construing  these  statutes  can  any  effect  be  accorded  to  Para- 
graph. 17,  and  its  elimination  is  to  be  avoided  if  possible. 
.  We  are  ,of  opinion  that  the  petition  stated  a  case  for  com- 
pensation under  Paragraph  17  of  Section  511  of  Code  Sup- 
plement, 1913,  and  that  the  court  erred  in  requiring  plain- 
tiff to  allege  whether  such  claim  was  under  Section  510-a, 
Code  Supplement,  1913. 

II.    Defendant  also  moved  that  plain- 

^*  dSJSfSLBs'?^     tiff  state  whether  he  had  made  quarterly 

S?fy  rlporfi*:       itemized  reports  to  the  board  of  supervfsors 

iicccsslt'y. 

each  quarter  he  served  as  sheriff,  the 
amounts  claimed  by  him,  and,  if  so,  how  much  he  had  been 
allowed  by  the  board  each  quarter.  Section  508,  Code  Sup- 
plement^ 1913,  requires: 
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'^Quarterly  itemized  reports  under  oath,  upon  blanks 
to  be  furnished  by  the  county  auditor,  shall  be  made  to  the 
board  of  supervisors  by  the  sheriff,  of  all  fees  and  mileage 
charged  or  taxed,  and  all  that  are  collected  by  him  and  his 
deputies,  including  all  sums  for  which  the  county  is  liable, 
except  for  dieting  and  lodging  prisoners;" 

But  for  the  exception  therein,  this  section  might  well 
be  construed  as  relating  to  fixed  fees  only.  Had  claims 
*'for  waiting  on  and  waahing  for  prisoners"  not  been  in- 
tended to  be  included,  these  probably  would  have  been  men- 
tioned in  the  exception.  The  manifest  purpose  is  to  require 
the  sheriff  to  make  quarterly  reports  of  all  matters  not  to 
be  found  in  the  public  records,  to  the  end  that  settlements 
be  effected  while  truth  as  to  any  disputed  items  or  facts 
may  readily  be  ascertained.  The  dieting  and  lodging  of 
prisoners  are  mere  matters  of  computation,  as  complete 
records  are  kept  by  the  sheriffs  Section  5641,  Code.  We 
are  of  opinion  that  claims  for  '^waiting  on  and  washing  for 
prisoners^'  must  have  been  pi-esented  to  the  board  of  super- 
visors by  plaintiff  at  the  end  of  every  three  months  during 
his  several  terms  of  office;  and  if  for  any  reason  he  did  xisot 
do  60,  he  should  so  state,  and  if  he  did,  he  should  state 
how  much  was  allowed,  to  the  end  that  only  precisely  wliat 
he  then  claimed,  the  amount  allowed,  and  the  balance,  if 
any,  remaining  unpaid,  shall  be  litigated;  or,  if  his  claim 
is  for  an  additional  amount,  the  basis  thereof  may  be  as- 
certained. There  was  no  error  .in  requiring  plaintiff  to  al- 
lege the  matters  mentioned. 

III.    Another  paragraph  of  the  motion 

*"  SwSS^a'kinst    ^^^^^  ^^^^  plaintiff   state  in   his   petition 

seiSinl'un?'     ^'^^^^  ^^^  ^^  what  manner  he  demanded  of 

claims.^*^  the  board  of  supervisors  compensation  for 

the  services  alleged,  and  it  refused  payment. 
Section  3528  of  the  Code  provides : 

''No  action  shall  be  brought  against  any  county,  on  an 


1038  McCoRD  V.  Page  Coitnty.  [179  Iowa 

unliquidated  demand,  until  the  same  has  been  presented  to 
such  board  and  payment  demanded  and  refused  or  neg- 
lected." 

The  petition  alleged  that  demand  had  been  made  for 
compensation  for  said  services  '*at  divers  times"  and  re- 
fused, and,  in  view  of  the  above  statute,  the  motion  was 
rightly  sustained.  That  the  date  and  kind  of  a  demand  was 
alleged,  in  addition  to  the  above,  does  not  obviate  this  con- 
clusion; for,  notwithstanding  this,  plaintiff  may  rely  on 
the  demands  and  refusals  first  alleged. 

IV.    The  5th  paragraph  of  the  motion 
4.  SttEBiFirs  AND     asks  that  plaintiff  be  required  to  state  how 

CONSTABLES  I  *^  * 

carc'*o^'*pVison-    ^^^J  terms  he  served  and  the  beginning  and 
era:  plead-         gjj^j  ^f  ^ach.    This  portion  of  the  motion 

should  have  been  overruled.  The  period  of 
his  service  as  sheriff  is  alleged,  and  the  law  fired  the  time 
of  each  term  of  office.  It  was  unnecessary  to  plead  what 
the  law  ascertained.  Another  portion  of  the  motion  sought 
to  have  the  petition  show  defendant's  liability  for  each 
term  of  office,  and  allege  and  plead  his  claim  for  compen- 
sation for  services  rendered  during  each  term  in  a  sep- 
arate count,  and  consecutively  number  the  several  counts. 
The  petition,  in  an  exhibit  made  a  part  thereof,  alleged  the 
number  of  prisoners  and  the  number  of  days  cared  for  in 
each  quarter  of  each  year,  and  that  reasonable  compensa- 
tion per  day  would  be  20  cents.  There  was  no  necessity, 
then,  for  more  specifically  specifying  the  liability  for  each 
year. 

Nor  do  we  think  there  was  any  ground 

^'  Aci"Ji« l^com"    ^^^   separating   into   counts.    The   services 

periodTciffimB     rendered  were  continuous  and  of  the  same 

ty^  q^amr?7      kind,  and  the  claim  therefor  not  different  in 

report. 

one  term  than  in  another.  The  only  object 
of  so  doing  would  be  to  enable  defendant  to  interpose  tfae 
statute  of  limitations  by  way  of  demurrer.    This  may  be 


April  1917]  Sudbury  v.  Sudbury*  1080 

done  with  the  petition  in  its  present  form,  for  the  claim 
for  compensation  during  any  quarter  of  any  year  may  be 
thus  assailed.  This  portion  of  the  motion  should  have 
been  overruled. 

The  rulings  are  found  erroneous,  and  the  judgment  is — 
Reversed. 

Gaynor^  C.  J.,  Evans  and  Salinger^  JJ.,  concur. 


ETedfori)  V.  Sudbury^  Appellee,  v.  Nellie  Sudbury,  Appel- 
lant. 

PI«EADDYO:     Demurrer — ^^4xBi8Bion»— Facts   Plea4ed  Ooalrol  (Sen- 

1  eral  AUegation.  A  demurrer  does  not  admit  an  allegation  of 
fraud  token  the  facta  pleaded  do  not  show  a  legal  fraud, 

DIVOBCB:     Jurisdiction — ^Residence  of  Parties  in  Case  of  Mutual 

2  Separation.  The  general  principle  that  the  residence  or  domi- 
cile of  a  wife  follows  that  of  her  husband,  does  not  apply 
where  there  was  a  mutual  agreement  to  separate  and  a  com- 
pliance therewith  for  many  years,  the  wife  never  having  been 
within  this  state,  where  the  husband  actually  resided.  It  fol- 
lows that,  in  an* action  for  divorce  by  the  husband,  service  by 
publication  was  authorized.    S^.  3534,  Par.  8,  Co^e,  1897. 

NSW  TBIAL:    Oromids — ^Perjury— Divorce.    Perjury  in  the  trial  of 

3  the  issues  pending  Is  not  such  fraud  as  authorizes  the  granting 
of  a  new  trial.  So  held  where  plaintiff,  in  an  action  for  divoree, 
falsely  testified  that  the  wife  had  wilfully  deserted  him,  when 
the  separation  was  by  mutual  agreement 

Appeal  from  Polk  District  Court. — Wm.  H.  McHbnry, 

Judge. 

Saturd.\y.  April  7,  1917. 

This  is  an  action  or  petition  for  new  trial,  broug:ht  by 
the  defendant,  appellant,  to  set  aside  a  decree  of  divorce 
graiitwl  against  her,  and  tliat  she  be  permitted  to  die  her 
aiiBwer  to  plaintiiT*8  original  petition  and  to  make  defense 
in  the  divorce  rase,  and  for  all  otlier  and  proper  iH?lief  in 
the  premises^  for  the  reason  that  she  claims  that  said  decree 
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is  invalid  because  obtained  by  fraud.  The  plaintiff  inter- 
posed a  demurrer  to  the  defendants  petition,  which  was 
sustained^  and  the  defendant  appeals. — Affirmed, 

Thompson  d  Sprague  and  Roberts  d  Webber,  for  ap- 
pellant. 

Miller  d  Wallingford,  for  appellee. 

Preston^  J. — Although  it  is  not  entirely  clear,  we  take 
it  that  the  petition  of  the  defendant  was  filed  in  the  orig- 
inal divorce  action.  This  makes  it  a  little  confusiug,  be- 
cause the  defendant  in  the  original  action  is  referred  to  as 
the  plaintiff  in  the  petition  to  vacate  the  decree,  and  so 
as  to  the  other  party.  The  defendant,  Nellie  Sudbury,  is 
the  petitioner  to  vacate  the  decree,  and  is  denominated  the 
defendant  and  appellant  in  the  title  of  the  abstract,  so  that, 
to  avoid  confusion  in  referring  to  the  parties,  we  shall  refer 
to  the  parties  as  plaintiff  and  defendant,  as  given  in  the 
title. 

The  defendant's  petition  is  quite  lengthy,  covering,  with 
exhibits  attached,  21  pages  of  the  abstract.  It  was  filed 
April  8,  1915.  We  shall  set  out  the  substance  of  it,  and  so 
much  as  appears  to  be  necessary  to  a  determination  of  the 
questions  presented.     She  alleges: 

That,  on  September  18,  1912,  plaintiff  filed  his  verified 
petition  for  a  divorce,  and  his  aflSdavit  that  personal  sep 
vice  of  notice  could  not  be  made  upon  defendant  within  the 
state  of  Iowa;  that  said  defendant  was,  according  to  his 
best  knowledge  and  belief,  a  nonresident  of  the  state  of 
Iowa;  that  the  plaintiff's  petition  for  a  divorce  alleged  that 
plaintiff  had  been  continuously  a  resident  of  the  state  of 
Iowa  since  February,  1903,  and  continuously  in  Scott  Coun- 
ty until  March  15,  1912;  that,  subsequent  to  the  last  named 
date,  he  had  continuously  resided  in  the  city  of  Des  Moines 
in  said  county,  and  that  his  said  residence  had  been  in  good 
faith  and  not  for  the  purpose  of  obtaining  a  divorce  only; 
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that  plaintiff's  petition  alleged  that  the  parties  were  mar- 
ried in  Indiana  in  1893,  and  that  they  continued  to  reside 
together  as  husband  and  wife  until  August,  1898;  that, 
while  the  parties  were  living  together  in  Indiana,  and  on 
August  16,  1898,  defendant  wilfully  deserted  plaintiff,  and 
had  absented  herself  without  a  reasonable  cause  ever  since 
said  date;  that  notice  of  the  pendency  of  said  action  was 
made  by  publication  in  the  city  of  Des  Moines,  in  Polk  Coun- 
ty, Iowa.  Copies  of  plaintiff*s  original  petition,  the  affi- 
davit for  publication,  the  published  notice,  and  the  decree 
of  divorce,  are  made  a  part  of  the  defendant's  petition.  It 
is  also  alleged  that  the  decree  of  divorce  was  granted  No- 
vember 6,  1912,  and  that,  in  the  decree,  it  was  found  that 
plaintiff  was  entitled  to  a  divorce  from  defendant  on  ac- 
count of  the  wilful  desertion  of  said  plaintiff  by  defendant, 
as  alleged  in  the  petition.  It  is  alleged  that  the  decree  is 
void  because  the  court  had  no  jurisdiction  of  the  subject 
matter  of  that  action  and  no  jurisdiction  of  the  person  of 
defendant,  because  defendant  never  had  at  any  time  given 
her  husband  any  ground  for  a  divorce;  that,  on  .August  16, 
1898,  plaintiff  and  defendant  mutually  agreed  in  waiting  to 
separate  and  to  live  separate  and  apart;  that  the  contract 
of  separation  was  drawn  by  an  attorney  and  signed  by  both 
plaintiff  and  defendant;  that,  by  said  agreement,  the  prop- 
erty was  to  be  divided,  and  plaintiff  was  not  to  pay  any 
money  for  the  maintenance  of  defendant  or  their  minor 
child;  a  copy  of  this  agreement  is  also  attached  to  the 
petition  as  an  exhibit;  that  the  contract  of  separation  was 
made  in  duplicate,  each  party  taking  one  copy;  that,  since 
said  date,  plaintiff  and  defendant  have  never  lived  togeth- 
er as  husband  and  wife,  and  that  the  property  was  divided, 
and  defendant  has  supported  herself  and  child;  that,  after 
the  separation,  defendant  moved  to  another  city  in  Indiana, 
where  she  has  ever  since  resided.  It  is  further  alleged  that, 
op  to  the  time  of  the  death  of  the  plaintiff's  father,  plain- 
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tiff  was  possessed  of  no  considerable  amount  of  property, 
but  was  receiving  a  salarj  of  f 2,500  per  rear ;  that,  by  the 
will  of  plaintiff's  father,  which  was  probated  a  few  days 
before  plaintiff's  application  for  a  divorce,  plaintiff  has 
come  into  possession  of  a  large  and  valuable  property,  and 
that,  by  the  death  of  an  uncle,  plaintiff  was  bequeathed  a 
certain  amount  of  money  absolutely,  and  that  plaintiff  has 
an  expectancy  in  the  remainder;  so  that,  as  defendant 
charges  upon  information  and  belief,  plaintiff  has  property 
and  expectancy  in  a  considerable  sum.  The  date  of  the 
death  of  plaintiff's  uncle  is  not  given,  but  it  is  alleged  that 
it  was  recently,  and  we  take  it  that  it  was  a  considerable 
time  after  plaintiff  commenced  proceedings  for  divorce.  De- 
fendant charges,  upon  information  and  belief,  that  plaintiff 
moved  to  Indiana  after  the  decree  of  divorce  was  granted; 
that  the  sole  and  only  ground  for  a  divorce  in  plaintiff*s 
petition  was  that  defendant  had  deserted  plaintiff  on  the 
16th  day  of  August,  1898,  the  date  of  theii^  agreement  to 
separate;  that,  in  verifying  the  petition  and  in  giving  tes- 
timony upon  the  trial  as  to  the  alleged  dessertion,  plaintiff 
falsely,  knowingly,  wilfully  and  corruptly  testified  falsely; 
that  defendant  had  no  notice  or  knowledge  of  the  intention 
of  plaintiff  to  apply  for  a  divorce  or  of  the  pendency  of  said 
suit,  and  was,  until  long  after  the  pretended  divorce,  ig- 
norant thereof  and  that  a  deci*ee  had  been  entered ;  that 
she  has  an  absolute  defense  to  the  said  divorce  proceeding, 
for  that  she  did  not  desert  the  plaintiff;  that,  had  she  had 
notice  of  the  ])endency  of  said  suit,  she  would  have  defend- 
ed; that  plaintiff  concealed  from  defendant  the  fact  of  the 
divorce;  that  she  first  heard  of  the  decree  in  June,  1914, 
when  she  heard  a  rumor  to  that  effect;  that  she  sent  to  the 
clerk  of  the  Polk  district  court,  and  receive<l  from  him  a 
copy  of  tiie  petition,  affidavit,  publication  and  decree,  about 
September  25,  1914;  that  she  is  n  school-teacher,  but  her 
salary  has  been  required  to  maintain  herself  and  daughter 
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and  her  mother^  and  she  did  not  sooner  commence  these  pro- 
ceediitgs  to  set  aside  the  decree  because  she  did  not  have  the 
means  to  do  so.  It  is  alleged  that  the  divorce  proceed- 
ings and  plaintiff's  concealment  thereof  were  a  fraud  upon 
defendant  and  the  court ;  that  defendant  has  suffered  great 
and  irreparable  hai*m,  loss  and  damage,  for  which  there 
is  no  other  plain,  speedy  and  adequate  remedy,  and  no 
other  way  of  redress  except  by  equitable  proceedings  in  this 
court.  She  prays  that  the  default  and  decree  against  her 
may  be  set  aside,  and  that  she  be  permitted  to  file  answer 
to  the  plaintiff's  petition,  to  make  proper  defense,  and  for 
all  other  and  proper  relief  in  the  premises.  The  demurrer 
is  as  follows: 

"Comes  now  the  above  named  plaintiff,  Bedford  V.  Sud- 
bury, and  demurs  to  the  defendant's  petition  to  set  aside 
the  original  decree  entered  herein  on  November  6,  1912,  for 
the  following  reasons,  viz.:  First,  that  the  matters  and 
things  therein  pleaded  do  not  entitle  the  defendant  to  the 
relief  demapded  or  to  any  equitable  relief;  second,  that  the 
said  petition  shows  on  its  face  that  the  defendant's  alleged 
cause  of  action  is  barred  by  the  statute  of  limitations  con- 
tained in  Section  4092  of  the  Code  of  Iowa,  1897,  for  the 
rea:son  that  the  original  decree  was  entered  herein  under 
date  of  November  6,  1912,  and  the  defendant's  petition  to 
set  aside  same  was  not  filed  herein  until  April  8,  1915." 

The  defendant's  petition  is  not  a  separate  action  to  set 
aside  the  decree,  but  is  a  petition  for  a  new  trial,  although 
equitable  relief  is  asked.  The  only  ground  alleged  for  di- 
vorce in  plaintiff's  original  petition  was  desertion.  It  is 
conceded  by  both  sides  that  the  two-year  provisions  of  the 
statute  in  regard  to  new  trials  where  notice  is  given  by 
publication  do  not  apply  to  divorce  cases.  The  assignments 
of  error  are;  substantially,  that  the  court  erred  in  sustain- 
ing the  demurrer^  and  holding  that  the  petition  did  not  en- 
titlef  appellaaat  to  the  relief  demanded,  and  because  defend- 


1W4  Sudbury  v.  Sudbury.  [179  Iowa 

ant's  petition  does  not  show  on  its  face  that  her  alleged 
cause  of  action  was  barred  by  the  statute  of  limitations. 

1.  Appellant    contends    that   the   de- 

1.  rLEADiNGide.     murrer  admits  the  allegations  of  the  peti- 

murrer :  ad-  ®  ^ 

pillfd^d' co'n-*^*"  *^^"  ^^^  ^^^  purposes  of  the  demurrer,  and 
niregfTio?"*  t^at  *he  fraud  alleged  in  the  defendant's  pe- 
tition is  admitted.  But  the  facts  are  also 
stated  in  detail;  and,  if  , the  facts  do  not  constitute  fraud 
such  as  contemplated  in  an  action  of  this  Character,  the  de- 
murrer would  not  admit  that  there  was  fraud.  Onlv  Buch 
allegations  are  admitted  as  are  issuable,  relevant,  material 
and  well  pleaded.  The  demurrer  does  not  admit  the  con- 
clusions of  law  or  fact  of  the  pleader,  except  when  they  are 
supported  by  and  necessarily  result  from  the  facts  set  forth 
in  the  petition.  Neither  inferences  nor  expressions  of  opin- 
ion nor  the  pleader's  theories  as  to  the  effect  of  the  facts 
are  admitted.  Eckles  v.  Des  Moines  Casket  Co,,  152  Iowa 
164;  Coicell  v.  City  Water  Supply  Co.,  130  Iowa  671. 

2.  Appellant  contends  that  the  court 

2.  Divorce  :  Juris-   was  without  jurisdiction  to  grant  the  di- 

diction?  reel-  '  ° 

dence  of  parties  yorce  becausc  the  defendant  was  not  a  non- 

In  case  of 

aratioD  "^^         resident  of  the  state  of  Iowa,  on  the  theory 

that  the  domicile  or  residence  of  her  hus- 
band, the  plaintiff,  was  her  residence  or  domicile,  and  that, 
plaintiff  having  come  to  Iowa,  the  defendant's  residence 
was  in  Iowa.  It  should  have  been  stated,  if  it  has  not  been, 
that  the  defendant  was  never  actually  in  the  state  of  Iowa. 
Appellant  cites  authorities  to  the  effect  that,  if  a  wife  is 
living  separate  and  apart  from  her  husband,  without  suffi- 
cient cause,  his  domicile  is  hers,  and  she  cannot  acquire  a 
Feparate  domicile,  and  that  living  apart  is  not  desertion. 
Cases  are  also  cited  to  the  effect  that  there  can  be  no  deser- 
tion in  si  legal  sense  where  the  separation  is  by  mutual 
consent;  that  the  separation  must  be  wilful,  and  against 
the  consent  of  the  party  claiming  to  be  deserted.    We  do  not 
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tmderstand  appellee  to  controvert  these  several  proposi- 
tions. It  is  contended  bj  appellant  that  the  domicile  of  the 
husband  is  the  domicile  of  the  wife,  even  though  the  hus- 
blind  and  wife  are  living  apart  by  express  agreement,  and 
to  support  this  proposition,  appellfint  cites  10  Am.  &  Eng. 
Kncyc.  of  Law  (2d  Ed.),  page  33,  note.  There  are  cases  so 
holding;  but  thev,  or  some  of  them  at  least,  seem  to  have 
Iw^en  de<  ided  before  changes  in  the  law  in  regard  to  husband 
and  wife.  Many  cases  are  cited  by  both  parties  on  the  ques- 
tion in  regard  to  residence  and  domicile  and  the  distinction 
between  the  two  in  divorce  cases.  We  shall  cite  only  some 
of  these,  without  taking  the  time  to  discuss  them.  Appellee 
rites  authority  that  one  may  be  a  resident  of  one  jurisdicr 
tion,  although  having  a  domicile  in  another,  and  that  the 
general  rule,  as  declared  by  the  Iowa  courts,  that  the  dom- 
icile of  the  husband  is  the  domicile  of  the  wife,  does  not  ap- 
ply in  proceedings  for  a  divorce,  citing  Sylvester  v.  Sylves- 
tcr,  109  Iowa  401;  Kline  r.  Kline,  57  Iowa  386;  Hirschl  v. 
Hirschl,  161  Iowa  647;  9  R.  C.  L.  539,  and  numerous  cases 
there  cited. 

Appellee  contends  that  Section  3534  et  seq.,  Code,  1897, 
nnthorizing  service  of  notice  by  publication  in  divorce 
notions  where  defendant  is  a  nonresident,  refer  to  actual 
residence,  and  not  domicile,  citing  Lewis  v.  Lewis,  138  Iowa 
593.  505.  We  are  inclined  to  this  view.  But  that  point 
Feems  not  to  have  been  directly  decided  in  the  Leicis  case. 
The  point  there  was  that,  where  defendant  is  actually  liv- 
ing in  another  state,  service  by  publication  could  not  be  de- 
feated by  the  mere  statement  of  an  intention  to  return  to  a 
residence  in  this  state  at  some  indefinite  time,  and  the  party 
considered  herself  a  resident  of  another  state.  Paragraph 
8  of  Section  3584  provides  for  service  on  defendant  if  a  non- 
resident of  the  state,  or  his  residence  is  unknown,  in  actions 
for  divorce.  However  this  may  be,  appellee  contends  that* 
to  the  general  rule  that  the  husband's  domicile  determines 


1046  SuDBUBY  V.  Sudbury.  [179  Iowa 

that  of  his  wife,  there  are  certain  exceptions — among  oth- 
ers, such  as  when  the  husband  has  given  his  wife  a  statutory 
cause  for  a  divorce  from  him,  or  where  there  is  a  perma- 
nent separation  by  mutual  agreement,  or  where  divorce  pro- 
ceedings have  been  instituted;  and  that,  in  such  excepted 
cases,  the  wife  does  acquire  a  separate  domicile;  and  to  sup- 
port this  proposition,  cites  9  R.  C.  L.  545,  and  cases  there 
citexi ;  14  Cyc.  818,  847 ;  Haddock  i\  Haddock,  201  U.  S.  562, 
567;  Stevens  v.  Allen,  (La.)  71  So.  936.  They  also  contend 
that,  whenever  there  has  been  a  mutual  abandonment  of  the 
marriage  relation,  so  that  every  purpose  of  the  marriage  is 
destroyed,  the  reason  for  the  rule  that  the  husband  can 
fix  the  family  domicile  ceases,  and  the  wife  is  at  liberty  to 
establish  a  separate  domicile  for  all  purposes,  citing  9  B. 
C.  L.  546,  and  many  cases. 

Without  discussing  these  cases,  it  is  enough  to  say  that, 
under  the  circumstances  of  this  case,  w^here  there  was  a 
mutual  agreement  to  separate,  and  the  agreement  was  car- 
ried out  by  the  parties  for  14  years,  or  from  August,  1898, 
until  September,  1912,  and  the  defendant  was  never  actually 
in  the  state  of  Iowa,  and  was  a  nonresident  of  the  state  of 
Iowa,  and  plaintiff  was  a  resident  of  Iowa,  and  Section 
3171  of  the  Code  provided  that  the  district  court  in  the 
county  where  either  party  resides  has  jurisdiction,  the  court 
had  jurisdiction  to  render  the  decree  against  defendant,  and, 
in  this  respect,  there  was  no  fraud. 

3.  Code  Sections  4091  and  4092  pro- 
s.  New  tbial:  vide,  among  other  things,  that  a  final  de- 
fury?  divorce,  cree  may  be  vacated  or  modified  by  the  dis- 
trict court,  on  petition,  after  the  term  at 
which  the  decree  was  rendered,  for  fraud  practiced  in  ob- 
taining the  same,  provided  that  no  such  petition  to  vacate 
or  modify  shall  be  filed  after  one  year  from  the  rendition  of 
the  final  decree.  Appellant  cites  a  number  of  cases  holding 
that  a  decree  of  divorce  procured  by  fraud  may  be  set  aside 
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as  any  other  decree,  and  they  cite,  among  other  cases, 
Whitcowh  V.  Whitcomhy  46  Iowa  437;  Todhunter  v.  DeOraif, 
164  Iowa  567;  and  cases  from  other  jurisdictions.  They 
say  that  this  may  be  done  after  the  year  provided  in  tlie 
statute,  if  the  fraud  is  not  discovered  within  the  year.  But 
this  is  where  the  fraud  relied  upon  is  extrinsic  or  collat- 
eral, as  distinguished  from  intrinsic.  So  that,  after  all, 
in  the  instant  case,  the  point  is  narrowed  down  to  the  one 
question  as  to  the  alleged  false  swearing  or  perjury  of  the 
plaintiff  to  the  effect  that  defendant  had  wilfully  deserted 
him,  when  there  had  been  a  mutual  agreement  between  them 
to  live  apart.  We  think  the  case  is  ruled  by  the  holding  in 
Graves  i\  Graves,  132  Iowa  199.  It  was  there  held,  sub- 
stantially, that  f'dhe  swearing  or  perjui'y  as  to  intrinsic  mat- 
ter, either  through  mistake  of  law  or  fact,  or  intentionally 
given  upon  the  original  case,  is  not  such  fraud  as  will  au- 
thorize the  granting  of  a  new  trial.  In  the  instant  case, 
the  alleged  perjury  was  not  accompanied  by  any  fraud  ex- 
trinsic or  collateral  to  the  matter  involved  in  the  original 
case;  that  is,  the  appellant  has  not  pleaded  facts  sufficient 
to  establish  extrinsic  or  collateral  fraud.  Appellee  cites  on 
this  point,  Kelly  v.  Cummens,  143  Iowa  148,  152;  Tucker  v. 
Steicart,  121  Iowa  714,  716;  Bradbury  v.  Welh,  138  Iowa 
673.  677;  Pico  r.  Colin,  91  Tal.  129  (13  L.  R.  A.  336)  ;  United 
states  V,  Throckmorton,  98  IT.  S.  61,  63.  We  should,  per- 
haps, refer  to  the  case  of  Williamson  v,  Williamson,  179 
Iowa  489,  not  cited  because  decided  after  the  submission  of 
this  case.  But  in  that  case,  neither  of  the  parties  was  a 
resident  of  the  county  where  the  suit  was  brought,  and  it 
was  held  that  it  was  essential  that  one  of  them  should  be, 
in  order  to  confer  jurisdiction. 

It  is  our  conclusion  that  the  trial  court  rightly  decided 
the  matter,  and  the  judgment  and  order  appealed  from  are 
• — Affirmed. 

Gaynor,  C.  J.,  Evans  and  Salinger^  JJ.,  concur. 
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A.  J.  BuTiN,  Appellee,  v.  Civil  Service  Commission  of  the 
City  op  Dbs  Moines  et  ah,  Appellants. 

OEBTIOBABI:    When  Writ  Ucn — Soldier's  Preference  Act — ^Wrong- 

1  ful  Discharge.  Mandamus  is  available  to  test  the  refiual  to  grant 
a  preference  under  the  Soldier's  Preference  Act;  certiorari  is 
available  to  test  the  discharge  of  one  holding  such  preference. 
Whether  mandamus  is  available  In  the  latter  case,  quaere.  Sec- 
tion 1056-al5,  Code  Supplement,  1913. 

CEBTIOBARI:    Scope  of  Beview— Soldier's  Preference  Act — Wrong- 

2  ful  Discharge.  The  scope  of  the  review,  under  a  writ  of 
certiorari,  to  test  the  rightfulness  of  a  discharge  under  the 
Soldier's  Preference  Act,  is  not,  as  in  ordinary  cases  of 
certiorari,  limited  to  evidence  bearing  solely  on  whether  juris- 
diction has  been  exceeded,  or  there  has  been  other  illegality, 
but  embraces  a  consideration  of  anything  which  legitimately 
bears  on  whether  the  discharge  was,  for  any  reason,  wrongful 
Section  1056-al6,  Code  Supplement,  1913. 

Appeal  from  Polk  District  Court, — W.  S.  Ayers,  Judge. 

Saturday^  May  12,  1917. 

This  is  an  appeal  from  a  judgment  of  said  district 
court  directing  said  Civil  Service  Commission  to  reinstate 
the  plaintiff,  a  policeman,  whom  said  commission  had  dis- 
charged, and  who,  as  an  honorably  discharged  soldier,  was 
within  the  so-called  Soldier's  Preference  Law. — Affirmed. 

H,  W.  Byera,  Guy  A.  Miller  and  Thomas  Waiters,  Jr., 
for  appellants. 

Parsons  d  Mills,  for  appellee. 

Salinger,  J. — I.     The  commission   had 
1.  Certiorari:        full  jurisdiction  to  ti\v  the  plaintiff.   It  heard 

whf»n  writ  .  ,     ,,       '  ,.     , 

lios-  soirtifrs     tcstnuonv,   and   thereupon    discharged    him. 
Act:  wronK-^       FIc  removcd  the  matter  to  the  district  court 

bj   writ  of  certiorari.    There,  there  was  a 


May  1917]        Butin  v.  Civil  Skrvice  Com.  1049 

trial  on  the  evidence  taken  before  the  coniniiH«k)n,  and  the 
eonrt  ordered  plaintiff  to  l)e  reinstated.  The  appellants 
contend  that  he  should  have  proceeded  by  niandainus,  and 
not  certiorari,  and  that,  at  all  events,  he  should  have  had 
no  relief  on  certiorari,  because  the  commission  had 
fnll  jurisdiction  and  did  not  act  illegally,  and  because, 
on  certiorari,  the  reviewing  tribunal  may  not  determine 
whether  the  action  of  the  lower  tribunal  in  review  was  sus- 
tained by  the  preponderance  of  the  evidence. 

The  first  contention  is  untenable.  Under  the  Soldier's 
Preference  Law,  Section  1056-al5,  Code  Supplement,  1013, 
the  writ  of  mandamus  is  available  where  it  is  sought  to 
right  a  wrong  committed  by  a  refusal  to  allow  a  preference. 
The  appellee  does  not  complain  that  he  was  denied  a  pref- 
erence, but  asserts  that  he  was  subjected  to  an  unlawful 
discharge.  Section  1056-al6,  Code  Supplement,  1913,  ex- 
pressly allows  review  by  certiorari  where  the  question  is 
whether  a  discharge  was  wrongful.  If  as  to  discharge  man- 
damus is  available,  it  is  an  alternative  remedy.  It  follows 
the  trial  court  did  not  err  in  refusing  to  deny  review  on 
certiorari,  on  the  claim  that  mandamus  was  the  only  proper 
nio<]e  of  review. 

II.     As  said,  the  commission  did  not  ex- 
2.  Certiorari:       ceed  its  jurisdiction  and  did  not  act  illegal- 

Hcope  ol  PC- 

view:  Soidier*8    ly.     In  reinstating  the  plaintiff,  the  court 
faf  discharge.     Hiust  havc  douc  SO  upou  a  finding  by  it  that 

the  evidence  before  the  commission  did  not 
justify  the  discharge  of  plaintiflf.  While  we  have  before  us 
the  testimony  taken  before  the  commission,  and  while  that 
was  all  the  evidence  the  district  court  considered,  the  ap- 
pellants do  not  ask  us  to  say  whether  that  evidence  justifies 
or  fails  to  justify  the  discharge.  They  plant  themselves 
upon  the  single  proposition  that  the  district  c(mrt  had  no 
power  to  pass  upon  the  weight  of  that  evidence.  If,  des- 
pite  special  provision  granting  review  by  certiorari  where  it 
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is  claimed  that  one  within  the  Soldier'8  Preference  Law 
was  wrongfully  discharged,  the  general  Rtatutes  on  grant- 
ing the  writ  of  certiorari  and  providing  for  hearing  limit 
review  to  exceeding  jurisdiction  or  illegal  action,  the  trial 
court  erred  in  reinstating  this  plaintiff.  If  these  general 
statutes  control,  the  trial  court  lacked  appellate  power  to 
weigh  the  testimony  adduced  before  the  commission,  with 
a  view  of  determining  whether  it  justified  discbarge.  If, 
on  the  other  hand,  said  special  provision  in  the  Soldier's 
Pi'eference  Law,  construed  with  the  general  statutes  on 
certiorari,  so  enlarge  the  review  of  such  a  discbarge  as 
to  permit  the  testimony  thus  to  l)e  weighed,  then  the  dis- 
trict court  was  right. 

The  general  provisions  authorizing  the  writ  are  found 
in  Section  .4154,  Code,  1897,  and  are  that  same  may  be 
granted  when  authorized  by  law,  and  in  all  cases  where  an 
inferior  board  exercising  judicial  fimctions  is  alleged  to 
have  exceeded  its  proper  jurisdiction,  or  is  otherwise  act- 
ing illegally,  and  there  is  no  other  plain,  speedy  and  ade- 
quate remedy.  We  have  thus  two  provisions.  In  logic,  they 
should  be  considered  in  their  inverse  order.  The  last  per- 
mits review  upon  the  writ  in  every  case  where  jurisdiction 
has  been  exceeded  or  an  illegal  act  done.  If  that  is  the 
limit  of  review,  there  was  no  occasion  to  provide  that  the 
writ  might  issue  when  authorized  by  law.  We  think  it 
self-evident  that  the  statute  intended  to  enact  that  excess 
of  jurisdiction  or  illegal  action  might  be  corrected  on  cer- 
tiorari  in  any  case  in  which  they  were  found  to  be  present, 
but  that  this  should  not  override  any  special  provision 
which  enlarged  review  beyond  that.  Therefore,  the  next 
step  in  the  inquiry  must  be  whether  the  Soldier's  Prefer- 
ence Statute  has  so  enlarged  the  power  of  review  in  this 
particular  case  as  to  justify  the  action  of  the  district  court. 
Section  1056-al6,  Code  Supplement,  1913,  providing  for  a 
review  of  the  removal  of  an  honorably  discharged  soldier, 
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expressly  giv^  to  the  one  who  has  been  removed  the  right 
"to  a  review  by  a  writ  of  certiorari."    When  this  last  statute 
was  enacted,  Section  4154  of  the  Code  of  1897  was  in  force, 
and  gave  the  right  in  every  case  to  have  review  where  juris- 
diction has  been  exceeded  or  an  illegal  act  done  by  a  tri- 
bunal exercising  judicial  functions.    "In  all  cases"  means 
just  that.    And  it  includes  the  illegal  discharge  of  an  em- 
ploye,    it  was  unnecessary  to  give  the  one  complauiing  of 
such  removal  the  right  to  have  it  reviewed  by  certiorari, 
because  said  provisions  of  the  Code  of  1897  already  gave 
that  right.     Section  4160  of  the  Code  of  1897  permits  oral 
evidence  to  be  adduced  on  hearing  upon  certiorari.    When 
the   Soldier's   Preference  Law  was   enacted,   the  evidence 
permissible  under  Section  4160  had  been  construed  to  be 
evidence  which  bore  solely  on  whether  jurisdiction  had  been 
exceeded,  or  there  had  been  other  illegality.    When  the  leg- 
islature enacted  the  Soldier's  Preference  Statutes,  it  was 
advised  that  Sec^n  4160  had  been  thus  construed.     Tf,  in 
the  later  enactniOTt,  it  was  purposed  to  limit  review  to  ex- 
cess of  jurisdiction  or  illegal  action,  and  to  adopt  the  limi- 
tations upon  the  adducing  of  testimony  which  had  attached 
to  Section  4160,  we  repeat  it  was  idle  to  give  the  soldier 
who  complained  of  a  removal  the  right  to  review  by  cef- 
tiorari.    If  the  last  grant  is  thus  to  be  limited,  there  was 
nothing  which  it  could  do  which  was  not  already  accom- 
plished by  earlier  statutes  and  their  authoritative  inter- 
pretation.   We  must  assume  that  the  special  legislation  in- 
tended to  effectuate  something  that  was  not  already  avail- 
able, and  that  that  something  was  what  would  tend  to  pro- 
mote the  objects  of  the  statute  into  which  a  right  of  review 
by  certiorari  was  placed.    We  think  it  must  have  been  the 
purpose  to  enlarge  the  scope  of  the  review,  to  the  extent  of 
determining   whether   the   discharge   was   justified   on    the 
merits.    The  context  and  the  manifest  object  of  the  statute 
lead  irresistibly  to  this  conclusion.    The  central  purpose  of 
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the  statute  is  to  guard  an  honorably  discharged  soldier  em- 
ploye from  being  unjustifiably  removed.  It  prohibits  his 
removal  except  for  incompetency  or  miscondnct  shown  after 
due  hearing,  and  puts  the  burden  of  proving  such  incom- 
petency or  misconduct  upon  the  party  alleging  the  same. 
It  is  in  connection  with  saying  that  he  shall  not  be  removed 
except  for  incompetency  or  misconduct  thus  shown  after 
due  hearing,  that  he  is  given  "a  review  by  a  writ  of  certio- 
rari.^'  It  seems  clear  to  us  that  the  right  to  the  writ  was 
specially  granted  to  be  used  as  a  safeguard  against  wrong- 
ful dismissal.  If  appellants  prevail,  this  is  a  grant  to  have 
inquiry  on  certiorari  whether  the  employe  was  discharged 
when  there  jvas  no  jurisdiction  to  discharge,  or  discharged 
by  means  of  some  illegal  act  other  than  discharge  without 
sufficient  evidence.  As  said,  the  right  to  have  this  much 
inquired  into  existed  before  this  special  statute  was  enacted, 
and,  if  it  is  to  be  limited  to  being  a  re-enactment  of  what 
already  existed,  the  legislature  was  in  the  attitude  of  re- 
granting  an  existing  right  of  review,  ancQ^^  intend  that  a 
statute  framed  to  protect  against  unjust  discharge,  and 
granting  specially  a  right  to  review  such  discharge,  should 
not  avail,  although  it  could  be  made  clear  to  demonstration 
that  no  fair  weighing  of  the  testimony  justified  a  holding 
that  the  burden  of  proving  misconduct  or  incompetency 
had  been  discharged.  We  ai^e  of  opinion  that  the  right  to 
review  by  certiorari  given  in  the  Soldier's  Preference  Act 
was  intended  to  permit  the  reviewing  court  to  consider  any- 
thing which  legitimately  bore  on  whether  the  discharge  waa 
for  any  reason  wrongful ;  that  the  legislature  had  power  to 
enlarge  the  scope  of  review  on  certiorari;  and  that,  by  the 
special  provision  aforesaid,  it  authorized  the  reviewing 
tribunal  to  pass  upon  whether  the  evidence  justified  the 
discharge.  This  construction  alone  gives  force  to  all  the 
statutes  on  the  subject,  and  to  the  manifest  legislative  in- 
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tent  to  make  effective  the  prohibition  against  wrongful  re- 
movals of  honorably  discharged  soldiers. 

It  follows  that  the  judgment  and  order  below  must  be-« 
A.ffirtned, 

Gaynob^  0.  J.,  Ladd  and  Evans,  JJ.,  concur. 


James  H.  Carrigan^  Appellee,  v.  Union  Pacific  Railroad 

Company,  Appellant. 

BCASTEB  AND  8EBVANT:  Plftce  of  Work— Servant  Making  Own 
1  Place — Choosing  Unsuitable  Material — ^Effect.  The  master  can- 
not be  said  to  be  negligent  when,  to  an  experienced  workman, 
he  furnishes  suitable  and  sufficient  materials  for  the  purpose  of 
enabling  the  servant  to  make  his  own  particular  place  in  which 
to  work,  in  his  own  manner,  and  the  servant  deliberately  or 
carelessly  chooses  unsafe  or  insecure  materials  inste-ad  of  the 
safe  and  secure  materials, 

principle  APPLIED:  Plaintiff  was  experienced  in  truck- 
ing goodB  into  freight  cars.  When  a  car  was  in  place  for  load- 
ing, there  was  an  open  space  16  Inches  wide  between  the  bottom 
of  the  car  door  and  the  edge  of  the  platform.  Aprons  of  both 
wood  and  iron,  and  ample  in  number,  size  and  make,  were 
furnished  by  the  master  for  the  purpose  of  bridging  this  open 
space.  One  edge  of  the  apron  was  placed  on  the  doorsill  and 
the  other  edge  was  placed  on  the  platform;  but,  as  the  freight 
platform  was  some  8  or  10  inches  lower  than  the  doorsill, 
holes  were  supplied  in  the  edge  of  the  apron  which  rested  on 
the  platform,  and  in  these  holes,  bolts  were  placed,  both  for 
the  purpose  of  preventing  the  apron  from  slipping  back  from 
the  doorsill  and  to  furnish  the  workmen  a  "toe  hold"  in  push- 
ing trucks  into  the  car.  Bolts,  ample  in  number  and  suitable 
for  these  two  purposes,  had  been  furnished  by  the  master. 
Among  those  furnished,  however,  were  some  bolts  which  were 
flat  headed  and  smooth,  and  which,  while  sufficient  to  hold 
the  apron  in  place,  afforded  no  sufficient  "toe  hold."  Plaintiff, 
in  preparing  for  loading,  placed  an  iron  apron  in  place,  and 
dropped  flat  and  smooth-headed  bolts  in  the  holes,  instead  of 
the  bolts  with  projecting  heads.  He  put  in  two  bolts,  but 
could  have  put  in  more.  The  doorsill  was  old  and  worn,  and 
the  apron,  unknown  to  plaintiff,  did  not  rest  solidly  thereon. 
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but  wobbled.  Plaintiif,  by  looking*  miglit  have  discovered  this 
wobbly  condition  and  avoided  it.  He  pushed  a  heavy  load 
Into  the  car,  attempted  to  get  a  "toe  hold'*  on  the  bolt,  but 
failed,  and  was  injured,  by  reason  of  the  defective  bolt  and 
the  wobbly  condition  of  the  apron.  Held,  negligence  was  whol- 
ly on  the  part  of  plaintiff,  and  not  on  the  part  of  the  master. 

NEOLIOEKCE:  Contributory  Negligence — Failure  to  Observe  and 
i  2  Avoid  Danger — ^Unnecessary  Use  of  Unsafe  Materials.  Where 
a  master  places  an  experienced  workman  in  a  reasonably  safe 
place,  and  gives  the  servant  control  over  the  place  and  over  the 
conduct  of  the  business  assigned  to  him  in  the  place,  and  it 
becomes  unsafe  by  reason  of  the  careless  manner  in  which  the 
servant  performs  his  work,  any  injury  which  proceeds  from 
such  condition  of  unsafety  is  to  be  ascribed  to  the  negligence 
of  the  servant,  and  not  to  the  master. 

PRINCIPLE  APPLIED:     See  No.  1. 

Appeal  from  Pottawattamie  District  Court, — A.  B.  Thob- 

NELL^  Judge. 

Saturday,  May  12,  1917. 

Action  to  recover  damages  for  personal  injuries.  Ver- 
dict and  judgment  for  the  plaintiff.  Defendant  appeals. — 
Reversed. 

Wright  d  Baldwin,  for  appellant. 

Thomas  Q.  Harrison  and  Killpack  d  Northrop,  for  ap- 
pellee. 

Gaynok^  C.  J. — The  plaintiff  and  the  defendant  were 
engaged  in  interstate  commerce  at  the  time  of  the  hapi>en- 
ing  of  the  mattiers  complained  of.  Plaintiff  brings  thi.s  ac- 
tion to  recover  damages  alleged  to  have  been  sustained 
through  the  negligence  of  the  defendant,  while  so  engaged. 

The  record  discloses  that  plaintiff  was 
1.  Master  and       what  is  known  as  a  "storer.*'    Ilis  duty  was 

SERVANT  '    plllCG 

Of  workrser-      to  take  freight  from  a  platform  into  freight 

vant  making 

own  place:         cars  placed  alongside  the  platform.    Trucks 

choottiDK  un-  '^  '^  *^ 

suitabio^^a^-       were  used  for  this  purpose.    To  accomplish 

thiS;  the  defendant  had  constructed  a  plat- 
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form  about  2  blocks  long  aiul  <iboiit  24  feet  wide,  running 
east  and  west.  On  the  south  side  of  this  platform  was  a 
sidetrack,  and  on  this,  cars  were  placed  to  receive  the  goods 
ready  for  transportation.  There  were  several  "storers," 
and  to  each  was  assigned  a  certain  number  of  cars  to  load. 
The  freight  was  brought  from  some  point  to  these  cars,  by 
what  are  known  as  *^truckers,"  and  left  upon  the  trucks 
near  the  car  into  which  it  was  to  be  loaded.  The  "storer" 
then  picked  up  the  truck,  took  it  into  the  car,  and  stored 
it  there. 

Plaintiff  had  been  engaged  as  storer  for  about  a  year 
at  the  same  place,  and  had  assigned  to  him  approximately 
the  same  number  of  cars  each  morning.  Every  morning, 
the  cars  stood  approximately  at  the  same  place.  This  morn- 
ing he  had  4  cars  to  load.  The  cars,  we  presume,  were 
ordinary  freight  cars.  The  distance  between  the  platform 
and  the  door  of  the  car  into  which  the  goods  were  loaded 
was  about  16  inches,  and  the  sill  of  the  car,  the  car  in 
question,  was  approximately  8  or  10  inches  higher  than  the 
platform.  The  space  between  the  car  and  the  platform  had 
to  be  bridged  over  by  iron  aprons  or  running  boards.  These 
were  furnished  by  defendant  and  distributed  along  the 
platform  for  use  by  the  storers.  Some  were  made  of  iron 
and  some  of  wood.  The  one  used  by  the  plaintiff  on  this 
morning  was  an  ii'on  running  board.  These  boards  differed 
in  size,  from  3  feet  by  3  feet  to  2  y^  by  2  and  3  by  4.  These 
running  boards,  or  aprons,  are  placed  over  this  space  con- 
necting the  platform  with  the  doorsill  of  the  car  by  the 
storer^  after  the  car  has  been  spotted  for  loading.  It  was 
the  duty  of  the  storer  to  get  these  boards  and  place  them 
in  the  car.  This  particular  apron  selected  by  the  plaintiff 
and  used  that  day  was  about  4  feet  long  and  3  feet  wide. 
Bolts  were  furnished  to  hold  the  apron  after  it  had  been 
placed  in  position  for  use,  and  to  keep  it  from  slipping 
back  from  the  door.    These  bolts  were  dropped  into  holes 
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in  the  apron  next  to  the  platform.  They,  too,  were  left  on 
the  platform  for  that  purpose.  The  storers  used  them ;  that 
is,  put  them  in  through  the  holes  in  the  iron  apron  to  keep 
the  apron  from  slipping  back.  These  iron  aprons  are  full 
of  holes.  The  iron  used  in  making  them  is  taken  from 
around  the  fire  boxes  of  the  engines  and,  when  removed, 
these  holes  are  there.  It  is  a  matter  of  choice  with  the  storer 
how  many  bolts  he  puts  in.  This  particular  morning  hot 
two  bolts  were  used,  and  those  for  the  purpose  of  holding 
the  board  from  slipping  back. 

Plaintiff's  evidence  tends  to  lihow  that  he  had  beai  at 
w^ork  as  trucker  for  7  or  8  years;  had  worked  as  storer  for 
about  a  year.  This  particular  morning,  he  was  assiped 
several  cars  to  load.  He  commenced  working  about  half 
past  seven  in  the  morning.  The  cars  assigned  him  stood 
practically  where  cars  had  previously  stood  during  the  time 
of  his  service.  Or,  in  other  words,  the  cars  this  morning 
stood  practicjilly  in  the  same  place  with  reference  to  the 
platform.  When  cars  were  loaded,  they  were  removed  from 
this  sidetrack.  Each  morning,  new  cars  were  placed  in 
the  same  position  that  the  other  cars  had  occupied.  The 
foreman  directed  him  what  cars  to  load.  This  morning,  the 
first  thing  he  did  was  to  open  the  car  doors,  select  his  aprons 
for  use,  and  put  them  in  the  doorways  of  the  cars  assigned 
to  him.  He  did  that  this  morning,  and  did  that  every  morn- 
ing. Did  this  without  any  direction  from  anyone.  He 
dropped  the  bolts  in  to  keep  the  apron  from  slipping  back, 
two  bolts  in  holes  at  the  edge  of  the  apron  next  to  the  plat- 
form. These  were  all  the  bolts  dropped  in  by  him  in  this 
particular  apron.    He  testifies: 

"The  bolts  so  placed  by  me  were  put  there  to  keep  the 
boards  from  slipping,  and  to  get  a  toe  hold  with  heavy 
loads." 

He  had  been  engaged  in  loading  these  cars  from  about 
7:30  in  the  morning  until  about  5:00  in  the  evening.    He 
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was  hurt  about  5:00  P.  M,  He  had  most  of  the  cars  loailed. 
The  particular  load  he  was  attempting  to  put  into  this  car 
at  the  time  he  was  injured  weighed  about  800  poumls,  and 
was  so  heavy  that,  when  he  hit  the  board,  his  foot  began 
to  slip.  He  reached  to  get  a  toe  hold  and  got  his  foot  on 
a  bolt,  gave  a  hard  shove,  and  threw  his  weight  over  on  his 
right  foot.  This  threw  his  entire  weight  against  the  bolt. 
This  must  have  been  the  bolt  near  the  west  side  of  the  run- 
ning board  or  apron  placed  there  to  keep  the  board  from 
slipping  back.  When  he  threw  his  weight  on  the  rJght  foot 
and  against  this  bolt,  the  board  rocked  and  sprung  down, 
and  threw  him  over  and  wrenched  his  ankle,  and  then,  for 
the  first  time,  he  discovered  that  the  board  was  not  level — 
or  rather,  that  the  car  door  was  not  level;  that  the  sill  was 
worn  down  in  places  and  uneven;  and  that  the  bolt  was 
worn  smooth.    He  was  thrown  against  the  door  of  the  car. 

He  testifies  that  there  are  two  kinds  of  aprons,  wooden 
boards  and  steel  boards;  that  wooden  boards  are  larger 
and  more  clumsy  to  handle,  and  it  is  hard  to  put  a  truck 
over  them  into  the  car;  that  it  is  his  duty,  as  storer,  to 
select  the  apron  he  desires  to  use  and  the  bolts  to  keep  it 
from  slipping;  that  this  morning*  he  chose  this  particular 
apron ;  didn't  put  apy  bolts  in  except  the  bolts  used  to  keep 
the  apron  from  slipping;  that  the  car  in  question  was  next 
to  the  last  car  that  he  was  required  to  load;  that  he  had 
taken  several  loads  into  this  car  before  he  was  injured; 
that,  at  the  time  he  was  injured,  he  was  halfway  up  the 
board,  when  his  foot  slipped;  that  he  reached  back  and  felt 
for  and  found  the  bolt,  and  the  board  rocked ;  that  the  bolt 
turned  around,  his  foot  slipped  out,  and  he  turned  his  ankle. 

He  further  testified  that  the  storers  remove  the  aprons 
from  the  cars  after  they  have  finished  loading,  and  leave 
them  on  the  platform,  usually  in  front  of  the  car  in  which 
they  were  used;  that,  when  occasion  arose  for  using  one 
of  the  boards,  he  went  to  the  car  assigned  him^  and  took 

Vol.  179  la.— •! 
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the  apron  and  bolts  lying  in  front  of  the  car  where  they 
had  been  left  the  night  before,  whether  he  left  them  there 
or  some  other  stover;  that  he  had  never  used  the  bolts  com- 
plained of  before;  or  rather,  that  he  had  never  before  used 
the  bolt  on  which  his  foot  slipped;  that  he  had  used  this 
particular  apron  before;  had  used  it  the  day  before;  had 
put  it  in  the  morning  before  and  used  it  all  day;  that^ 
when  he  filled  the  car,  he  took  it  out  and  placed  it  on  the 
platform,  and  found  ^  it  there  the  next  morning  when  he 
went  to  work,  and  used  it  again;  that  the  bolts  he  used 
the  day  before  were  there,  and  were  not  worn  off.  In  speak- 
ing of  the  bolts,  he  further  testified : 

"I  just  picked  them  up  and  dropped  my  board  down; 
picked  them  up  quick,  stuck  them  in  there,  and  then  went 
on  to  load  the  car." 

He  was  asked  this  question : 

"You  know  a  car  sill  has  a  flat  strip  of  iron  across  it. 
A.  Some  of  them  do  and  some  of  them  don't.  The  apron 
was  not  resting  upon  that  flat  strip  of  iron,  but  was  resting 
on  just  the  irregular  edge  of  it.  It  was  an  old  car,  and  one 
end  of  the  strap  was  loose  that  went  across  the  car  door. 
This  irregular  edge  was  next  to  the  edge  of  the  apron." 

It  appears  that  there  were  six  storers,  each  assigned 
approximately  the  same  number  of  cars  to  load.  Each  of 
these  storers  used  aprons  and  bolts  gathered  from  the  plat- 
form. The  aprons  and  bolts  were  placed  along  the  platform 
for  the  use  of  the  storers.  Each  man  selected  and  used 
aprons  as  he  chose  to  use;  selected  the  bolts,  whether  they 
used  them  for  preventing  the  aprons  from  slipping;  op 
whether  they  used  them  for  toe  holds.  The  evidence  dis- 
closes that  there  were  more  of  these  running  boards  than 
were  ever  ?t  one  time  in  use,  from  which  the  storers  might 
select;  that  the  bolts  are  of  different  sizes,  running  from  4 
to  10  inches  in  length,  and  from  y^  to  1  inch  in  thickness. 
They  are  placed  in  position  along  the  platform,  and  there 
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Tvere  approximately  7B  or  100  of  them.  There  were  approxi- 
mately 25  extra  running  boards  strung  along  the  platform. 
in  addition  to  those  in  use  on  the  cars.  These  were  scat- 
tered along  the,  whole  length  of  the  platform.  There  is 
no  evidence  that  thei*e  were  not  plenty  of  perfect  bolts  and 
aprons  that  did  not  have  the  defects  in  them  complained  of 
in  this.  There  is  aflSrmative  evidence  that  there  were 
aprons  that  were  reasonably  proper  for  use.  There  is  the 
affirmative  evidence  of  the  plaintiff  that  the  bolts  he  used 
the  day  before  in  this  same  apron  were  there  in  front  of 
this  same  car,  and  were  not  defective.  Conceding  the  bolts 
used  to  be  defective,  he  chose  them  of  his  own  volition, 
when,  with  the  slightest  inspection,  he  would  have  known, 
if  his  contention  is  well  founded,  that  their  use  rendered  un- 
safe the  work  which  he  had  to  do.  With  bolts  there  with 
perfect  heads,  bolts  that  he  had  tried  and  foundT  not  want- 
ing, he  chose  these  smooth  and,  as  he  claimed,  dangerous, 
instrumentalities  in  preparing  the  place  where  he  was  re- 
quired to  work. 

As  to  the  apron,  there  is  no  claim  that  the  apron  in 
and  of  itself  was  the  proximate  cause  of  any  injury  to  this 
plaintiff.  The  complaint  is  of  the  bolts  and  of  the  doorsill 
of  the  car.  It  will  be  noted  that  he  testifies  that  the  door- 
sill  had  an  iron  strip  across  it ;  that  most  of  the  cars  had 
these  iron  strips  across  the  doorsills;  that,  when  he  placed 
this  apron,  it  did  not  rest  upon  that  flat  strip  of  iron,  but 
rested  on  just  the  irregular  edge  of  it.  It  is  not  claimed 
that  it  could  not  have  been  adjusted  on  this  doorsill  so  as 
to  avoid  tipping  or  "wobbling.^  He  threw  the  apron  down 
without  noticing  where  it  rested,  and  found,  after  his  in- 
jury, that  it  was  placed  so  as  to  rest  on  the  irregular  edge 
of  this  strip  of  "iron,  thereby  causing  it  to  "wobble."  He 
does  not  claim  that  the  doorsill  was  irregular  all  through. 
The  nearest  approach  to  this  is  where  he  says  the  car  sill 
was  worn  down  in  places  and  uneven,  but  he  does  not  say 
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how  much  it  was  woro  down,  nor  the  character  of  the  wear 
that  rendered  the  doorsUl  defective.  He  does  not  say  that 
the  apron  could  not  be  placed  so  as  to  avoid  ''wobbling." 
The  only  place  where  he  attempted  to  describe  the  doorsill 
at  all  is  where  he  says  that  the  sill  had  a  flat  strip  of  iron 
across  it,  with  an  in*egular  edge.  The  board  was  resting  on 
this  irregular  edge.  The  irregular  edge  was  next  to  the 
edge  of  the  apron — that  is,  at  the  side  of  the  apron. 

Touching  the  bolts  in  question,  it  occurs  readily  to  the 
mind  that,  if  anyone  could  know  the  danger  of  using  bolts 
with  flat  heads  or  with  smooth  tops,  it  would  be  the  one 
who  had  experience  in  the  use  of  such  bolts.  Plaintiff  had 
been  engaged  in  this  work  for  over  a  year.  He  had  selected 
and  used  a  great  many  of  these  bolts,  though  he  says  be 
never  had  used  this  particular  one  before.  If  bolts  with 
flat  heads  were  furnished  for  use  generally  and  used  by 
these  storers,  it  takes  no  stretch  of  imagination  to  reach 
the  conclusion  that  plaintiff  had  used  fiat  or  smooth  bolts 
before.  He  sajs  that,  when  he  selected  his  bolts,  he  did  it 
without  observing  the  character  of  the  bolt  selected ;  that 
he  did  this  on  this  morning.  If  they  had  been  furnished 
and  used  generally,  he  must  have  known  the  danger  that 

■ 

attended  their  use,  if  they  were  dangerous  at  all.  Yet  he 
selected  these  flfit-headed  bolts,  placed  them  in  the  apron, 
knowing  at  the  time  that  it  was  dangerous,  and  knowing 
at  the  same  time  that  the  company  had  furnished  other 
bolts,  the  use  of  which  rendered  his  work  reasonably  safe. 

The   liability  of  the  defendant    ia.  hot- 

^  conmbinory*       touicd  on  the  thought  that  it  was  the  duty 

faiiu?e°t?ob       of  the  defendant  to  exercise  reasonable  care 

danger?  un-^°      to  sce  that  the  place  furnished  the  plaintiff 

necessary   use       .         u  •   i    x     j     i..  i  .. 

of  unsafe  ma-     m  which  to  do  his  work  was  reasonablv  safe. 

terlals.  * 

This  rule  is  bottomed  on  the  thought  that 
the  servant  is  under  the  direction  and  control  of  the  master. 
The  master  selects  the  place  in  which  the  servant  is  required 
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to  discharge  his  duties.  It  becomes  the  duty  of  the  master, 
therefore,  as  a  matter  of  law,  to  see  to  it  that  the  place 
selected  for  the  servant  is  reasonably  safe  for  the  servant's 
use.  If,  however,  the  place  furnished  by  the  master  itself 
is  reasonably  safe,  and  it  becomes  unsafe  by  reason  of  the 
manner  in  which  the  servant  conducts  his  work,  the  charac* 
ter  of  the  place  is  not  traceable  to  the  failure  of  the  master 

to  discharge  his  duty,  but  to  the  negligence  of  the  servant 

* 

in  the  manner  in  which  he  discharges  his  duty.  Or,  in 
other  words,  where  a  master  places  an  experienced  servant 
at  work  in  a  reasonably  safe  place,  giving  the  servant  con- 
trol over  the  place,  and  over  the  conduct  of  the  business 
assigned  him  in  the  place,  and  it  becomes  unsafe  by  reason 
of  the  careless  manner  in  which  the  servant  performs  his 
work,  any  injury  which  proceeds  from  such  condition  of 
unsafety  is  to  be  ascribed  to  the  negligence  of  the  servant, 
and  not  to  the  master.  Negligence  always  presupposes  a 
duty  resting  upon  the  one  sought  to  be  charged,  not  to  do 
the  particular  thing  against  which  the  complaint  is  lodged, 
and  the  injury  must  be  traceable  to  the  failure  to  discharge 
the  duty,  as  its  proximate  cause. 

It  is  apparent  from  this  record  that  the  place  in  which 
plaintiff  had  been  working  for  more  than  a  year  was  a  rea- 
sonably safe  place  in  which  to  discharge  the  duties  assigned 
to  him.  Reasonably  safe  and  simple  appliances  were  fur- 
nished  him  with  which  to  discharge  his  duties.  He  was  a 
man  of  large  experience  in  that  line  of  work.  He  knew  that, 
if  he  placed  the  apron  so  that  it  "wobbled,"  it  would  render 
the  work  in  pushing  heavy  loads  over  the  apron  difficult 
and  dangerous.  He  knew  that,  if  he  placed  these  bolts  in 
there  for  toe  holds,  a  flat-headed  bolt  would  not  serve  that 
purpose.  These  are  matters  that  a  man  without  experience 
would  know  and  appreciate;  matters  requiring  no  technical 
skill  or  knowledge  to  understand  and  appreciate.  He  knew 
that,  if  he  wanted  to  use  those  bolts  for  toe  holds,  he  must 
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have  bolts  projecting  above  the  surface  of  the  aprons  into 
which  they  were  dropped.  He  selected  bolts  that  would  not 
serve  this  purpose,  although  he  admits  that  there  were 
bolts  there  that  would.  He  knew — for  it  is  a  matter  that 
anyone  should  know — that,  if  the  end  of  the  apron  resting 
upon  the  car  did  not  rest  on  an  even  surface,  it  was  liable 
to  tip;  and  yet  he  does  not  pretend  to  say  to  the  jury  that 
this  board  could  not  be  placed^  on  that  sill  so  that  it  would 
not  tip  and  "wobble.''  The  sill  was  covered  with  an  iron 
strip.  True,  it  was  loose  at  one  end,  and  irregular.  He 
placed  the  running  board  so  that  one  side  of  that  end 
rested  on  this  irregular  place,  without  stopping  to  look  or 
see  the  effect  of  so  doing. 

The  general  rule  is  that  it  is  the  duty  of  the  servant 
to  use  his  senses  in  all  that  relates  to  his  employment;  to 
give  attention  and  care  to  the  selection  of  materials  from 
the  mass  provided  for  general  use;  and  to  make  provision, 
with  reasonable  diligence,  for  the  safety  of  himself  in  his 
management  of  the  work  assigned  him.  Or,  in  other  words, 
he  is  bound  to  bring  his  mind  as  well  as  his  limbs  into  the 
service  of  his  master,  at  least  so  far  as  it  may  be  necessary 
to  enable  him  to  exercise  a  reasonable  decree  of  care  for 
his  own  safetv. 

These  aprons  and  bolts  were  simply  appliances  or  in- 
strumentalities by  means  of  which  the  plaintiff  was  to  do 
his  work.  It  was  his  duty  to  adjust  them.  It  was  his  duty 
to  place  them  in  position  for  service  and  for  his  own  use 
The  record  discloses  that  reasonablv  safe  instrumentalities 

■ 

were  furnished  for  this  purpose.  From  the  mass,  he  must 
have  selected  that  which  would  not  serve  the  purpose  he 
sought  to  accomplish  by  their  use, 

Two  things  must  have  been  apparent  to  him  at  the 
time:  (1)  That  a  board  laid  on  an  uneven  surface  is  liable 
to  tip;  (2)  that  a  flat  surface  will  not  serve  as  a  toe  hoick 
By  the  slightest  care,  he  could  have  adjusted  this  apron 
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over  the  sill  of  this  car  door  so  that  it  would  not  tip.  By 
the  slightest  care,  he  could  have  procured  holts  which  would 
serve  as  toe  holds.  Both  these  duties  to  himself  he  neg- 
lected. The  neglect  of  these  duties  was  the  proximate  cause 
of  his  injury.  It  was  not  the  duty  of  the  master  to  super- 
vise the  manner  in  which  he  discharged  these  duties.  He 
was  an  experienced  workman.  The  work  was  simple.  He 
knew  how"  to  discharge  it  with  safety  to  himself.  He  neg- 
lected to  avail  himself  of  the  means  open  to  him,  and  the 
injury  is  the  proximate  result  of  such  negligence.  He  can- 
not complain.  The  court  should  have  sustained  the  motion 
for  a  directed  verdict  at  the  close  of  the  evidence.  As  sup- 
porting these  conclusions,  see  Stourhridgev.  Brooklyn  City 
R.  Co.,  41  N.  Y.  Supp.  128;  Whallon  v,  Sprague  Elec.  Elev. 
Co.,  37  N.  Y.  Supp.  174;  Flynn  v,  Maine  Steamship  Co,,  35 
N.  Y.  Supp.  1031.  This  last  named  case  involved  the  al- 
leged negligence  of  the  defendant  in  failing  to  place  fenders 
between  the  lighter  and  the  vessel  while  plaintiff  was  un- 
loading the  cargo.     The  court  said: 

"  'It  is  impossible  that  a  master  himself  can  control  the 
detail  work.'  ♦  ♦  ♦  This  injury  arose  from  negligence 
which  was  connected  with  the  detail  work.  'Such  negligence 
is  not  the  negligence  of  the  master,  but  is  purely  the  negli- 
gence of  the  coservant,  and  of  this  there  is  no  possible 
question.'  The  evidence  is  overwhelming  that  proper  appli- 
ances were  at  hand  and  could  have  been  used ;  and  the  fail- 
ure to  employ  them  is  not  negligence  chargeable  to  the 
master.  He  did  all  the  law  reasonably  required  of  him  in 
providing  and  having  at  hand,  to  be  used,  proper  appliances ; 
and,  as  we  have  seen  above,  their  non-use  was  negligence 
consequent  upon  the  detail  work  in  which  the  plaintiff  was 
engaged,  and  was  not  the  negligence  of  the  master." 

See  also  Watts  v.  Beard,  45  N.  Y.  Supp.  873;  Ross  v. 
Wolker,  (Pa.)  21  Atl.  157.    This  was  an  action  to  recover 
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damages  for  injury  claimed  to  have  resulted  from  the  neg- 
ligence of  the  defendant.    The  court  said  : 

"After  the  workmen  have  been  employed  ♦  •  ♦  and 
the  work  is  actually  entered  upon,  each  workman  is 
bound  by  the  nature  and  terms  of  service  to  exercise  reason- 
able care,  diligence  and  skill  in  the  performance  of  the  work 
he  has  undertaken.  *  *  ^  They  must  exercise  their 
own  senses  in  the  selection  of  material  out  of  the  mass  pro- 
vided for  them;  they  must  use  their  own  judgments  as  to 
the  manner  of  handling  it,  as  to  the  sufficiency  and  stability 
of  the  scaffolding  they  erect  for  themselves,  and  the  amount 
of  burden  to  be  put  upon  such  structures.  No  employer 
could  have  the  burden  'of  legal  responsibility  for  every 
blunder  or  neglect  on  the  part  of  each  and  all  of  his  em- 
ployees. ♦  ♦  ♦  The  master  *  *  *  is  neither  bound 
to  provide  the  best  tools  and  machinery  nor  the  highest  rate 
of  skill  in  his  foreman,  but  he  is  bound  to  provide  that 
which  is  reasonably  and  sufficiently  safe  in  both  cases,  and 
having  done  so,  he  has  discharged  his  duty.  What  remains 
to  be  done  is  that  each  workman  ♦  ♦  ♦  shall,  with 
reasonable  diligence  and  intelligence,  discharge  his  duty  to- 
wards his  employer  and  his  fellows  [and  himself]." 

It  is  further  said: 

"[The  servants]  were  to  judge  of  the  suitability  of  the 
pieces  of  timber  they  used  for  the  uses  in  which  they  put 
them,  and  their  error  in  judgment,  or  their  careless  dis- 
charge of  this  duty,  was  their  fault  or  failure,  and  not 
that  of  their  employer.  He  had  discharged  his  duty  when 
he  furnished  an  abundance  of  materials  from  which  they 
could  select  what  was  needed.  The  actual  selection  out  of 
this  stock,  of  the  sticks  needed  from  time  to  time,  was  not 
his  duty,  but  that  of  the  workmen  themselves.  If  there  was 
a  visible  defect  in  a  stick,  prudence  and  common  care  on 
their  part  wouldshave  rejected  it,  and  supplied  its  place 
with  another  out  of  the  stock  at  their  command." 
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See  Prescott  v.  Ball  Engine  Co.,  176  Pa.  St.  459  (53  Am. 
St.  683,  35  Atl.  224).  In  this  case,  a  fellow  servant  selected 
an  unsuitable  rope  from  a  supply  containing  suitable  ones, 
or  placed  a  suitable  rope  so  as  to  be  cut  and  weakened  un- 
necessarily. The  court  held  that  the  defendant  was  not 
liable. 

In  Rossv.  Walker,  139  Ta.  St.  42  (23  Am.  St.  160,  21 
Atl.  157),  it  is  said  that  it  is  not  the  employer's  duty,  after 
having  provided  materials  ample  in  quality  and  quantity^ 
to  supervise  the  selection  of  every  article  used  by  his  em- 
ployees out  of  the  mass  for  their  purpose. 

Judson  r.  Village  of  Glean,  116  N.  Y.  655.  In  this  case, 
the  plaintiff  was  injured  by  the  falling  of  a  scaffold  insuffi- 
ciently nailed  by  a  fellow  servant.    No  liability. 

Thompson  v.  Lihhey,  19  N.  Y.  Supp.  680.  A  fellow 
servant  used  too  few  spikes  in  building  a  scaffold,  where 
there  were  plenty  of  them,  or  used  carpenter  planks  too 
short,  when  there  were  planks  long  enough.  Held  that  the 
injury  was  not  due  to  any  failure  of  the  master  to  discharge 
any  legal  duty  which  he  owed  to  the  servant,  but  rather,  ' 
due  to  the  negligence  of  the  servant. 

These  are  a  few  cases  which  exemplify  the  rule  which 
we  have  attempted  to  apply  in  this  case. 

The  judgment  is  reversed  and  remanded,  with  direc- 
tions to  sustain  defendant's  motion  to  dismiss  the  case. — 
Reversed  and  Remanded. 

liADD,  Evans  rind  Salinger^  JJ.,  concur. 


DuANE   roRNiNC,   Appellant,  v.   Oeohok   E.   Maynard,   Ap- 

l>ellee. 

KEOLIGENOE:      Contributory    KegUgence — Highwasrs — I'allure    to 

1     Give  Statutory  Signals.    The  operator  of  a  motor  vehicle,  who 

fails,  when  his  view  is  obstructed,  to  give  the  statutory  signals 
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of  his  presence,  if  a  collision  results  by  reason  of  such  failure. 
Is  guilty  of  contributory  negligence.  See  Section  1571-ml8, 
Code  Supplement,  1913. 

Salingeb,  J.,  dissents,  on  the  holding  that  no  Jury  question 
was  presented  on  the  record  in  question. 

APPEAL  AND  EBBOB:    Be  venal— Nominal  Damages  Only  InyolTed. 

2    On  appeal  on  errors  not  pertaining  to  the  amount  of  recovery, 

appellant  should  see  to  it  that  the  record  shows  in  some  brief 

manner  that  more  than  nominal  damages  are  invx)lYed,  in  order 

to  escape  the  rule  of  non-reversal  for  nominal  damages. 

'Appeal  from  Grundy  District  Court. — George  W,  Dunham^ 

Judge. 

Saturday,  May  12,  1917. 

Action  for  damages  for  personal  injuries  alleged  to 
have  been  sustained  in  a  collision  between  plaintiff's  motor- 
cycle and  the  defendant's  automobile.  At  the  close  of  plain- 
tiff's evidence,  there  was  a  directed  verdict  for  the  defend- 
ant.   The  plaintiff  appeals. — Affirmed, 

Martin  d  Tumipseed,  for  appellant. 

F.  E.  Northup,  for  appellee. 

ft 

Evans,  J. — The  plaintiff,  on  his  motor- 

*  contHbatory*       cvclc,  was  driving  cast,  toward  Cedar  Falls. 

highways:  frill-    The  defendant  was  approaching  the  plaintiff 

ure  to  pive  -  •  i 

statutory  sig-      from   the  east,  and   therefore  was  d^ivi^g 

west.  They  were  on  opposite  sides  of  the 
same  hill,  which  was  so  steep  that  neither  driver  conld 
see  the  other  at  a  greater  distance  than  100  feet,  until  one 
or  both  of  them  came  to  the  crest  of  the  hill.  They  met  at 
the  crest,  and  the  collision  resulted.  The  plaintiff  did  not 
in  fact  see  the  defendant  until  he  was  within  60  feet  of 
him,  although  he  might  have  seen  him  at  the  distance  of 
100  feet,  if  he  had  been  looking  at  that  very  moment.  Just 
before  seeing  the  defendant  Maynard's  car,  the  plaintiff 


Maj'  1917]  Corning  v.  Maynard.  1067 

had  seen  the  car  of  Stabl,  who  was  also  driving  west  and 
coming  up  the  same  hill.  When  he  saw  Maynard's  car,  it 
was  almost  abreast  of  that  of  Stahl  and  was  passing  StahL 
Btahl  was  driving  within  2  feet  of  the  north  line  of  the 
traveled  road.  Majnard  was  passing  him  on  his  left,  leav- 
ing 4  feet  of  space  between  them.  Plaintiff  was  traveling  on 
a  line  1  foot  or  less  further  south  than  the  4-foot  space 
between  the  two  automobiles.  He  swerved  his  motorcycle 
1  fout  further  to  the  left,  and  undertook  to  go  between  the 
two  automobiles.  Maynard  turned  to  the  right  at  the  same 
injstant,  and  the  plaintiff  coUiaed  with  Maynard's  right 
fender  and  wheel.  It  is  claimed  for  the  plaintiff  that  he 
was  driving  at.  20  miles  an  hour.  Evidence  was  introduced 
tending  to  show  that  Maynard  was  traveling  at  35  or  40 
miles  an  hour.  Maynard  gave  no  signals  of  any  kind  while 
coming  up  the  hill.  Neither  did  the  plaintiff.  Indeed,  the 
plaintiff  had  upon  his  motorc^'cle  neither  bell  nor  horn  nor 
brake.  He  relied  wholly  upon  the  compression  of  his  engine 
for  stopping  purposes,  and  upon  the  noise  of  his  cut-out  for 
signals. 

Much  of  the  argument  is  devoted  to  the  proposition  of 
defendant's  negligence,  and  that  it  was  the  proximate  cause 
of  the  accident.  The  negligence  of  the  defendant  may  well 
be  taken  for  granted,  and  also  that  it  was  a  proximate  cause 
of  the  accident.  The  important  question  is  whether  the 
plaintiff  himself  was  clearly  guilty  of  contributory  negli- 
gence. That  he  violated  the  statute  (Section  1571-ml8)  in 
failing  to  give  appropriate  signals  while  his  view  was  ob- 
structed beyond  the  crest  of  the  hill,  is  indisputable.  It 
seems  likewise  indisputable  that,  if  either  of' these  parties 
bad  given  the  statutory  signal,  the  accident  would  have  been 
avoided.  In  that  respect,  the  duty  of  one  was  precisely  the 
same  as  that  of  the  other.  If  the  failure  on  the  part  of  the 
defendant  to  give  a  warning  signal  was  a  proximate  cause 
of  the  injury,  the  same  failure  on  the  part  of  the  plaintiff 
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was  a  contributing  cause.  It  was  also  a  clear  violation  of 
the  statute  for  the  plaintiff  to  operate  his  motorcycle  upon 
the  public  highway  without  the  equipment  of  brake  or  bell 
or  horn  (Section  1571-ml7).  The  violation  of  this  statate 
sustained  a  close  relation  to  the  circumstances  of  the  acci- 
dent, in  that  it  rendered  it  impossible  for  him  to  comply 
with  the  requirement  to  give  a  warning  signal. 

Whether  he  was  also  negligent  because  he  turned  to 
the  left  instead  of  to  the  right,  we  need  not  consider.  The 
argument  for  him  at  this  point  is  that  he  was  confronted 
with  a  sudden  emergency  of  danger,  and  that  if,  in  such 
emergency,  he  failed  to  do  the  wisest  thing,  he  was  not 
for  that  reason  necessarily  guilty  of  negligence.  If  he  had 
been  without  blame  for  the  emergency  which  confronted 
him,  there  would  be  something  to  be  said  in  favor  of  this 
line  of  argument.  Even  here,  however,  a  careful  analysis 
of  his  own  testimony  as  a  witness  is  not  favorable  to  him. 
His  testimony  in  justification  of  his  course  is  materially 
self-contradictory.  We  think  there  is  no  escape  from  the 
finding  of  contributory  negligence  on  his  part,  and  that,  for 
that  reason,  the  trial  court  properly  directed  the  verdict 

2.    Motion  by  appellee  to  dismiss  or  at- 

*•  errorV  wv?r8-     firm  was  ordered  submitted  with  the  case. 

dam?g"*"oniy      Our  foregoiug  conclusion  renders  it  nnneces- 

sary  to  pass  upon  the  same.  We  ought,  per- 
haps, to  say  that  we  have  strained  a  point  to  dispose  of  the 
merits  of  the  case,  and  thereby  to  save  the  appellant  the  ex- 
pense of  a  second  appeal.  It  is  disclosed  by  the  motion  of 
appellee  that  no  judgment  has  ever  been  entered  in  the  case, 
and  that  the  plaintiflf  has  in  effect  appealed  from  the  ver- 
dict only.  Furthermore,  the  record  before  us  does  not  show 
that  the  plaintiff  suffered  any  injury  whatever  as  a  result  of 
the  collision.  Upon  this  record,  the  utmost  that  he  could 
recover  would  have  been  a  nominal  amount.  We  have  fre- 
quently held  that  we  would  not  reverse  a  case  for  the  mere 
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purpose  of  allowing  appellant  to  reoover  a  merely  nominal 
sum. 

We  realize  that  evidence  in  fact  may  have  been  taken 
upon  the  question  of  injury,  and  yet  may  have  been  omitted 
from  the  abstract  because  no  error  pertaining  thereto  was 
complained  of.  Even  then,  there  ought  to  have  been  a  suf- 
ficient statement  in  the  abstract  to  disclose  that,  in  the 
event  of  a  reversal,  the  plaintiff  was  entitled  to  something 
more  than  merely  nominal  damages.  For  the  reasons  in- 
dicated in  the  first  division  hereof,  the  order  of  the  trial 
court  is — Affirmed. 

Gaynor^  C.  J.,  Ladd  and  Weaver,  J  J.,  concur. 

Salinger^  J. —  (dissenting).  It  is  not  easy  to  declare 
categorically  when  a  verdict  should  be  directed.  It  does 
not  follow  that,  because  the  facts  are  not  in  dispute,  the 
trial  court  can  say  as  matter  of  law  who  shall  prevail. 
There  may  be  a  fair  question  for  the  jury  upon  the  deduc- 
tions to  be  made  from  undisputed  premises.  While  I  agree 
that  the  case  of  plaintiff  is  very  close  to  the  line,  I  think 
all  doubt  should  be  resolved  against  a  peremptory  direction, 
and  therefore  this  case  should  go  to  the  jury. 


Frank  J.  Dobbkrt,  Appellee,  v.  Jochim  Krusb  et  al.,  Ap- 
pellants. 

VBNDOB  AND  PUB0HA8ER:  Bights  and  LiabUities— TaxMH-Oon- 
tract — OoBStruction.  A  vendor  who,  in  accordance  with  a  con- 
tract of  sale  of  lands,  remains  in  possession  and  has  and  en- 
Joys  all  the  fruits  thereof,  must  pay  all  taxes  which  become 
liens  on  the  premises  prior  to  delivering  possession  to  vendee. 
So  held  even  where  the  vendee  out  of  possession  agreed  "to 
pay  all  taxes  *  *.*  which  may  be  lawfully  imposed  and  be- 
come a  lien  upon  said  premises,"  the  said  agreement  of  the- 
-vendee  being  held  to  manifestly  refer  to  a  time  from  and  after 
the  time  when  vendee  obtained  possession. 


1070  DoBBEBT  V.  Krusb.  [179  Iowa 

Appeal  from  Plymouth  District  Court. — W.  D.  Boibb^  Judge 

Monday,  February  19,  1917. 

Rehearing  Denied,  Saturday,  May  12,  1917. 

Action  by  the  plaintiff,  as  a  vendee  of  real  estate,  to 
recover  from  the  defendant,  as  vendor  thereof,  the  amount 
of  taxes  paid  by  the  vendee  which  became  a  lien  upon  the 
real  estate  after  the  execution  of  the  contract  of  sale,  but 
before  the  execution  of  the  conveyance  and  before  the  de- 
livery of  possession.  There  was  a  judgment  for  plaintiff, 
and  the  defendant  has  appealed. — Affirmed. 

Herbert  S.  Martin,  for  appellants. 

T.  M.  Zlnk,  for  appellee. 

Evans,  J. — On  June  1,  1912,  the  parties  hereto  entered 
into  a  written  contract  for  the  purchase  and  sale  of  certain 
real  estate  at  an  agreed  price  of  $95,205.  This  contract 
was  to  be  performed  on  March  1st,  following,  until  which 
time  the  defendant,  as  vendor,  retained  the  possession,  Un- 
^  der  the  statute,  the  taxes  for  the  year  1912  became  a  lien 
upon  the  property  on  the  last  day  of  the  year.  The  plain- 
tiff, as  vendee,  was  later  compelled  to  pay  the  same,  in 
order  to  protect  his  title. 

Under  the  terms  of  the  contract,  the  plaintiff  paid 
|4,000  at  the  time  of  the  execution  thereof..  He  was  to  pay 
the  further  sum  of  |10,000  on  the  first  of  March  follow- 
ing, and  the  balance  on  or  before  10  years,  with  annual 
interest,  with  an  option  to  the  defendant  to  convey  at  any 
time  after  March  first,  and  to  take  mortgages  for  the  pur- 
chase money,  and  with  an  option  to  the  plaintiff  to  demand 
a  conveyance  at  any  time  upon  payment  of  40  per  cent  of 
the  purchase  price  and  to  give  mortgages  for  the  unpaid 
portion.  Possession  was  reserved  to  the  defendant  until 
March  1st.  The  contract  also  contained  the  following  pro- 
vision : 
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"The  said  second  party  hereby  agrees  to  pay  said  sums 
of  money  and  the  interest  thereon  as  the  same  shall  become 
due,  and  that  he  will  pay  all  taxes  and  assessments  which 
may  be  lawfully  imposed  and  become  a  lien  upon  said 
premises." 

Vendor  and  We  have  heretofore  held  that,  under  a 

rights  ^and  "        contract  of  this  kind,  the  duty  devolves  upon 
taxes :  con-         the  vcudor  to  pay  all  taxes  which  become 

tract  *  con- 

strnction.  liens  upon  the  property  before  the  date  of 

the  transfer  of  possession  from  vendor  to  vendee,  unless 
the  contract  provides  otherwise.  Mohr  v.  Joslin,  162  Iowa 
34 ;  Clinton  v.  Shugart,  126  Iowa  179,  183.  We  have  like- 
wise  held  that  the  vendor  is  entitled  to  the  rents  which 
accrue  and  fall  due  during  the  same  period.  In  re  Estate 
of  Boyle,  154  Iowa  249.  Thereby  burden  and  benefit  walk 
under  the  same  yoke.  However,  it  is  the  contention  of  ap- 
pellant that  our  previous  cases  are  not  controlling  herein, 
because  the  contract  did  provide  otherwise.  The  provision 
relied  on  is  that  which  we  have  already  quoted  from  the 
contract.  The  appellant  contends  that  this  proviso  is  sweep- 
ing, and  refers  to  all  taxes  becoming  liens  upon  the  property 
after  the  date  of  the  contract  itself.  The  trial  court  con- 
strued the  tense  of  this  provision  as  speaking  from  March 
1st,  and  this  is  the  decisive  point  of  the  case.  The  proviso 
must  be  construed  in  the  light  of  the  entire  contract.  We 
find  that  the  contract  is  to  some  extent  tentative  and  con- 
tingent. It  provided  that  an  abstract  was  to  be  furnished 
by  the  vendor  in  the  future,  and  this  was  to  be  satisfactory 
to  the  vemlee.  A  comparatively  small  payment  was  pro- 
vided for  at  the  date  of  the  execution  of  the  contract.  A 
further  payment  of  |10,000  was  to  be  made  before  pos- 
session sboflhl  be  surrendered.  For  the  balance  of  |80,000, 
the  vendor  was  to  hold  the  vendee's  promise  to  pay,  and  to 
retain  the  title  as  security.  This  latter  is  the  provision 
which  we  have  quoted,  and  upon  which  the  appellant  relies. 


^  i 
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The  contract  further  provides  that  the  abstract  to  be  fur- 
nished by  the  vendor  shall  show  a  clear  title  "to  date  of  de- 
livery of  deed  •  ♦  ♦  except  as  to  second  parties."  Tak- 
ing the  contract,  therefore,  in  its  entirety;  we  think  the 
trial  court  correctly  construed  it.  The  provision  quoted 
purported  to  deal  only  with  the  rights  and  liabilities  of  the 
parties  on  and  after  March  1st.  See  Scott  v.  Wilson,  157 
Iowa  31. 

The  judgment  of  the  district  court  is,  therefore, — Af- 
firmed. 

QaynoR;  C.  J.,  Ladd  and  Salinger^  JJ.,  concur. 


Carrie  Duggan,  Adiniuistratriz,  Appellant,  v.  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company 

et  al.,  Appellees. 

BAILBOADB:     Accidents   at   Orosaiiigs  —  Oontributoiy  Negligenee. 

1  One  who,  for  a  distance  of  more  than  500  feet,  with  his  back 
partly  towards  a  train,  drives  straight  towards  and  upon  a 
well-known  crossing  and  in  front  of  said  train,  which  he 
might  have  seen  for  three  quarters  of  a  mile  distant,  and 
which  be  knew  was  about  due  to  pass,  without  taking  any 
precautions  as  to  the  train.  Is  per  se  guilty  of  contributory 
negligence. 

NEQUQEM'CE:    Last  Clear  Chance — Accident  at  Crossing-'-Stoppiiig 

2  of  Train.  The  doctrine  of  "last  clear  chance"  has  no  application 
when  plaintiff's  peril  was  actually  discovered  at  a  time  when 
no  possible  time  remained  in  which  to  stop  the  train  or  suffi- 
ciently reduce  its  speed  to  avoid  the  accident. 

ACTIONS:     Joint  Actions — Negligence — ^Bight  to  B&coyer   of  One 

3  Only.  Recovery  may  be  had  against  one  only  of  two  Jointly 
charged  with  negligence.    Sees.  3465,  3639,  Code,  1897. 
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Appeal  from  Jones  District  Court. — William  N.  Tbbich- 

LER,  Judge. 

Saturday,  September  23,  1916. 

Rehearing  Denied  Saturday,  May  12,  1917. 

Suit  to  recover  damages  for  injuries  to  ])laintiff' s  dece- 
dent. Verdict  directed  for  defendant.  Plaintiff  appeals. — 
Affirmed. 

W.  J.  Ainsux>rth  and  Wade^  Dutcher  d  Davis,  for  ap- 
pellant. 

Cook,  Hughes  d  Sutherland  and  Herrick  d  Rhinehart, 
for  appellees. 

Salinger,  J. — I.  Neither  side  claims  anything  for  the 
equipment  of  the  train.  In  fact,  plaintiff  makes  it  a  ground 
for  argument  that  defendant  was  negligent  because  the 
brakes  and  other  equipment  were  such  as  would  have  en- 
abled defendant  to  stop  in  time  to  save  decedent  from  in- 
jury. It  is,  however,  claimed  that  the  fireman  was  negli- 
gent; that  defendant  was,  because:  For  a  long  distance 
before  reaching  the  crossing  at  which  decedent  was  killed, 
the  track  runs  on  a  down  grade;  the  train  was  running  at 
a  high  rate  of  speed,  to  wit,  35  miles  an  hour,  on  its  own 
momentum,  without  the  use  of  steam,  and  without  being 
under  sufficient  control;  the  employees  had  notice  of  this 
rate  of  speed  15  or  16  seconds  before  the  collision,  and  at 
this  time,  the  horse  was  jogging  aiong  about  6  miles  an 
hour,  going  directly  towards  the  crossing,  and  the  buggy 
rattling  over  frozen  earth;  they  failed  to  give  proper  sig- 
nals of  the  approach  of  the  train,  though  the  trainmen  knew 
decedent  was  about  to  go  upon  the  crossing,  in  ignorance 
that  the  train  was  approaching;  the  fireman  knew 
that  the  wind  was  blowing  strongly  from  the  south  and, 
thei'efore,  should  have  inferred  that  decedent  would  natural- 
ly not  hear  the  train ;  and  there  was  negligence  in  failing  to 
apply  the  brakes. 

Vol  17»  la.— 68 
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There  is  no  evidence  that  employees  knew  that  decedent 
was  about  to  go  on  the  crossing  in  ignorance  that  the  train 
was  approaching,  and  it  is  manifest  that  men  on  a  moving 
freight  train  were  not  in  position  to  know  that  a  buggy  some 
distance  away  was  rattling  over  frozen  earth.  There  is  a 
conflict  on  whether  the  bell  was  rung;  but,  as  a  verdict  was 
directed  against  plaintitf,  this  conflict  does  not  avail  de- 
fendant in  sustaining  the  direction.  As  we  view  it,  the  fail- 
ure to  ring  the  l)ell  or  give  other  signals  just  before  dece- 
dent got  to  the  crossing  is  of  no  great  importance,  because 
it  appears  without  dispute  that  a  whistle  was  blown  at  a 
point  some  little  distance  from  this  crossing,  which  was 
heard  by  persons  in  a  worse — at  least  not  in  a  better — posi- 
tion to  hear  it  than  was  decedent,  and  that  the  same  wit- 
nesses  heard  the  noise  and  rumble  of  the  train.  These  wit- 
nesses say  they  heard  both  the  whistle  and  the  roar  and 
noise  of  the  train  distinctly,  and  the  latter  for  quite  a  while, 
and  for  quite  a  distance.  One  says  he  could  hear  the  train 
all  the  way  down,  and  all  the  time  until  it  stopped,  after 
having  injured  decedent,  and  this  witness  was  never  closer 
to  the  train  than  200  yards.  This,  in  a  manner,  disposes, 
too,  of  the  claim  that  the  fireman  could  have  anticipated 
that  decedent  would  not  hear  the  noise  of  the  train. 

As  the  case  turns  on  whether  the  allegation  that  dece- 
dent was  free  from  contributory  negligence  has  any  proof 
to  support  it,  we  have'  no  occasion  to  go  exhaustively  into 
the  claim  that  defendant  was  negligent. 

II.     Duggan  and  his  companion  drove 

^*  Jc^cVdenu'at        Straight  towards  this  crossing  for  over  500 

trSmtS?y  neg^"    feet.    Decedent  had  passed  over  the  crossing 

frequently  foi*  many  years.  He  had  lived 
within  30  or  40  rods  from  the  track  for  more  than  20  year.-^. 
The  train  that  injured  him  had  been  running  from  12  to  15 
years.  It  was  a  little  late  that  morning,  but  this  was  quite 
usual.    Decedent  drove  straight  towards  this  crossing  for 
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more  than  500  feet.  There  are  no  trees  or  other  obstructions 
to  hide  the  view  of  the  track  or  crossing  on  the  road  over 
which  decedent  drove.  There  were  a  number  of  points  on 
that  road  at  which,  owing  to  the  angle  of  the  right  of  way, 
the  train  could  be  seen  before  it  reached  the  crossing.  Sev- 
eral, in  no  better,  if  as  good,  position,  did  see  it.  As  to  the 
claim  that,  because  of  this  angle,  the  back  of  the  buggy  was 
towards  the  train,  that  called  for  more,  rather  than  less, 
rare.  At  any  rate,  Powers  v.  lotoa  Cent,  R.  Co,,  157  Iowa 
347,  seems  to  rule  this  case,  and  it  included  the  element  of 
driving  with  one's  back  towards  the  train. 

Appellant  argues  that  it  is  conceded  that  the  top  of 
the  buggy  was  up,  and  the  side  curtains  on  in  such  posi- 
tion that  those  in  the  buggy  could  not  see  out  either  side 
without  leaning  forward  and  looking  around  the  side  of 
the  curtain;  that  the  top  was  in  such  position  that  the  side 
curtains  excluded  the  view  of  the  inmates  on  either  side, 
and,  it  is  said,  of  course,  excluded  the  noise. 

This  concession  goes  beyond  the  proof.  But  if  it  is 
to  be  taken,  tlien  Duggan  proceeded  to  the  crossing  under 
conditions,  which  he  coyld  have  changed,  that  made  it 
either  diflficult  or  impossible  for  him  to  see,  and  impossible 
for  him  to  listen. 

Carl  Owen,  who  was  in  the  buggy,  says,  however,  that 
the  top  was  only  half  way  up  jat  the  time  they  were  hit, 
but  that  the  side  curtains  were  in  such  position  that  they 
could  not  see  witliout  leaning  forward,  and  through  the 
side;  that  they  would  have  had  to  lean  forward  in  order  to 
see  a  train,  and  to  raise  up  the  top;  and  that,  if  Duggan 
had  turned  his  head  around  and  got  it  between  the  bow  of 
the  buggy,  he  could  see  the  train  three  quarters  of  a  mile 
from  the  crossing,  and  could  see  it  at  any  place  while  driv- 
ing on  the  highway;  and  appellee  contends  that  the  top  of 
a  buggy  half  way  up  is  such  a  small  hindrance  to  seeing 
out  that  it  cannot  be  said  to  be  an  obstruction  at  all.    Carl 


1076    DuGGAN  V.  Chicago,  M.  &  St.  P.  R.  Co.      [179  Iowa 

Owen  says  he  didn't  see  Diiggan  look  around  back  of  the 
top  of  the  buggy  at  any  time;  nothing  was  said  as  to  the 
train,  though  they  were  talking  as  they  drove;  the  lines  were 
loose,  the  horse  trotting  at  6  or  7  miles  an  hour,  which  speed 
was  continued  up  to  within  2  or  3  rods  of  the  track;  the 
horse  then  broke  into  a  gallop,  but  didn't  appear  to  be  at 
all  scared.  It  was  in  the  habit  of  breaking  from  a  trot 
into  a  lope,  and  when  it  did  it  on  this  occasion,  Duggan 
just  let  it  gallop  for  a  little  way,  and,  when  they  were 
just  about  on  the  track,  he  just  straightened  the  lines  and 
didn't  try  to  check  up  before  looking  back;  and  when  he 
first  leaned  out  of  the  side  of  the  buggy  curtain,  they  were 
on  the  track,  or  very  nearly,  and  they  were  hit  about  the 
time  Duggan  looked  out  and  around  the  side  of  the  top. 
Neither  he  nor  Duggan  looked  around  the  side  curtains  to 
see  whether  a  train  was  coming  or  not;  the  first  Owen  knew 
of  a  train  was  just  as  they  got  right  on  the  track,  and  he 
then,  saw  Duggan  lean  forward  and  look  back,  and  at  the 
same  time  Owen  slapped  the  horse  with  the  lines,  and  said 
"Get  up,"  and  they  were  struck  in  the  same  instant.  He 
makes  the  remarkable  further  statement  that  at  this  time 
he  heard  no  sound  of  the  train. 

III.  We  will  not  indulge  in  an  investigation  of  the 
claim  that,  on  a  mathematical  demonstration,  the  fireman 
is  mistaken,  if  not  worse,  as  to  the  distance  his  train  was 
from  the  crossing  when  Duggan  was  last  seen.  We  find 
nothing  to  justify  the  hostile  criticism  of  the  witness;  and, 
as  he  was  testifying  as  a  witness  for  plaintiff,  the  latter  is 
in  no  position  to  say  that  this  witness  is  a  falsifier. 

It  is  the  undisputed  evidence  that,  if 

2.  Nboligencs:  ,  . 

Inst  clear  this  tram  had  been  stopped  within  800,  or 

chance ;  acd-  *  ^  ' 

fng-  Stopping     ^^®°  ^^^y  '^*  ^^^^^  notice  that  it  needed  to 
of  train.  ^ye  stopped,  it  would  be  a  good  stop,  and 

above  criticism.  Appellant  himself  presents  that  the  em- 
ployees had  notice  but  15  or  16  seconds  before  the  collision. 


./ 
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Roughly,  in  that  15  or  16  seconds,  the  train  ran  but  500 
feet.  Moreover,  it  is  the  undisputed  evidence  that,  when 
I^uggan  was  hist  seen,  he  was  not  over  30  or  40  feet  from 
the  track,  and  the  engine,  2  or  3  rods  away.  Something  is 
said  that  the  train  might  easily  have  been  stopped,  or  suf- 
ficiently slowed  down  to  avert  the  injury.  It  is  apparent, 
on  the  face  of  things,  that  it  was  much  easier  to  stop  the 
horse  and  buggy,  even  when  it  was  but  30  or  40  feet  from 
the  crossing,  than  it  was  to  stop  this  train,  going  at  35  miles 
an  hour,  in  a  distance  of  2  or  3  rods.  The  case  seems  fair- 
ly within  the  case  of  Landis  r.  Tnterurhan  /?.  Co.,  166  Iowa 
20,  and  flowers  r.  Iowa  Cent.  R.  Co.,  157  Towa,  at  350,  in 
which  we  hold. that  the  doctrine  of  the  last  clear  chance 
has  no  application.  See  Oakn  t\  Chicago,  R.  I.  d  P.  R.  Co., 
174   Iowa  648. 

IV.     This  is  a  joint  action.     Appellee 

'*  ac^tiiSBf 'nrg!'^^    says  it   is  conceded  that  no  case   is  maa« 

"^  wovor%/      against  the  engineer  under  the  doctrine  of 

subsequent  negligence,  because  the  engineer 
knew  nothing  of  the  presence  of  Duggan  until  after  he  was 
struck.  Upon  this,  it  asserts  that,  as  no  joint  negligence  is, 
therefore,  proven,  the  case  should  be  affirmed  on  the  ground 
alone  that,  if  suit  is  predicated  upon  a  joint  action,  no 
recovery  can  be  had  unless  against  all  the  defendants — cit- 
ing 31  Cyc.  707,  and  22  Encyc.  PI.  &  Pr.  585.  That  is  not 
the  rule  in  this  court.     State  v.  McAninch,  172  Iowa  96. 

Because  decedent  was  not  free  from  contribptory  neg- 
ligence, the  judgment  must  be — Affirmed. 

Gayxor,  C.  J.,  I'vDD  and  Evans,  JJ.,  concur. 


H.   L.  Hughes,  Appellant,  v.   Samuels   Bros,   et  al.,   Ap- 

pellees. 

LIBEL  AKD  SLANDER:    Libels  Per  Se— Words  Otherwise  Innocent. 
1     A  publication  consisting  of  words  eminently  fit  and  proper  in 
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I 
themselves  may,  ^hen  tested  In  the  light  of  the  faeta  and 
circumstances  surrounding  and  attending  the  publication,  con- 
stitute a  libel  per  se. 

PRINCIPLE  APPLIED:  Plaintiff  and  defendant  were  both 
undertakers.     Plaintiff  sued  defendant,  and  alleged: 

1.  That  defendant,  without  plaintiff's  knowledge  or  consent, 
falsely  wrote  and  signed  plaintiff's  name  to  the  following  card, 
to  wit:  "Bear  in  mind  our  Undertaking  Department  Satisf ac- 
tion guaranteed.    H.  L.  Hughes." 

2.  That  defendant  maliciously  mailed  said  card  to  divers 
residences  of  the  community  in  which  plaintiff  and  defendant 
were  doing  business,  at  a  time  when  defendant  knew  that 
members  of  the  families  of  said  residents  were  ill,  one  resident 
receiving  one  of  the  cards  while  his  wife  was  ill  unto  death. 

3.  That  said  card  was  so  mailed  with  the  malicious  pur- 
pose on  the  part  of  defendant:  (a)  To  cause  said  residents  to 
believe  that  plaintiff  mailed  it;  (b)  to  injufe  plaintiff  in  his 
reputation;  (c)  to  cause  said  residents  to  refrain  from  patron* 
izing  plaintiff;  and  (d)  to  incite  indignation  and  hatred  In  the 
minds  of  said  residents  against  plaintiff  and  his  business. 

4.  That  the  mailing  of  said  card  had  the  effect  intended  by 
defendant. 

5.  That  the  publication  of  said  card  tended  (a)  to  p revoke 
plaintiff  to  wrath,  (b)  to  expose  him  to  public  hatred,  con- 
tempt and  ridicule,  and  (c)  to  deprive  him  of  the  benefits  of 
public  confidence  and  social  intercourse. 

6.  That  thereby  plaintiff  had  been  damaged  in  a  named  sum. 
Held,  (1)  that  the  pleading  revealed  a  libel  per  se,  and  (2) 

that  a  general  allegation  of  resulting  damages  was  sufficient 

LIBEL  AND  SLANDEB:  Libels  Per  8&— DefinitioiL  A  libel  per  se 
2  is  any  publication  (a)  which  is  made  maliciously,  (b)  which 
naturally,  either  from  the  nature  of  the  words  themselyes  or 
from  the  facts  and  circumstances  attending  the  publication  of 
words  otherwise  innocent,  produces  hurt  to  the  good  name  and 
reputation  of  the  person  concerning  whom  it  is  published,  and 
(c)  which  tends  (1)  to  provoke  such  pei-son  to  wrath,  or  (2)  to 
expose  such  person  to  public  hatred,  contempt  or  ridicule,  or 
(3)  to  deprive  such  person  of  the  benefits  of  public  confidenot 
and  social  intercourse. 

PRINCIPLE  APPLIED:     See  No.  1. 

LIBEL  AND  BLANDER:     Pleading— Special  Damages.     A  general 

8    plea  of  damages  is  all-sufiicient  if  the  natural  tendency  of  the 

words  of  a  malicious  publication  be,  either  of  themaelyes,  when 
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standing  alone,  or  in  connection  with  the  circumstances  at- 
tending and  surrounding  the  publication,  to  detract  from  the 
good  name  and  reputation  of  the  person  concerning  whom  they 
are  published. 

Appeal  from  Buena  Vista  District  Court. — N.  J.  Lee,  Judge. 

Tuesday.  October  17,  1016. 

Rehearing  Denied  Saturday,  May  12,  1017. 

Action  to  recover  damages  for  an  alleged  libel.  Opin- 
ion states  the  case.  Demurrer  to  petition  sustained.  Plain- 
tiff elected  to  stand  on  h\n  petition.  Thei^eupon,  his  peti- 
tion was  dismissed,  and  judgment  entered  against  the  plain- 
tiff for  costs. — Hcurscd, 

Bailie  cf-  Edson,  for  appellant. 

Favillc  d  Whitney  and  James  Deland,  for  appelleea. 

Gaynor,  C.  J. — Plaintiff  and  defendant 
slander:  both  reside  in  the  citv  of  Storm  Lake,  and 

Ubolji  per  Be:      ,  '    j   .      xi  x    -i   if 

words  other-       each  IS  and  was  engaged  m  the  retail  furni- 

wlse  Innocent. 

ture  business,  and,  as  an  incident  thereto, 
carried  on  a  business  of  undertaking.  Defendants  are  a 
copartnership.  The  plaintiff  claims  that,  on  the  6th  day  of 
October,  1914,  the  defendants  falsely  and  maliciously  com- 
posed  and  published  of  and  concerning  the  plaintiff,  the  fol- 
lowing: "Bear  in  mind  our  Undertaking  Department.  Sat- 
isfaction guaranteed.  (Signed)  H.  L.  Hughes;'*  that  the 
defendants  caused  the  same  to  be  printed  on  a  card  and 
mailed  to  the  address  of  one  Albert  Cattermole,  a  citizen 
and  resident  of  Storm  Lake;  that,  at  the  time  the  card  was 
mailed,  the  wife  of  the  said  Cattermole  was  lying  critically 
ill  in  a  hospital  in  Storm  Lake;  that  of  this  fact  the  defend- 
ants had  full  knowledge  at  the  time  they  composed  and  pnb- 
lislied  said  statement;  that  they  composed  and  published 
it  for  the  malicious  purpose  of  injuring  the  plaintiff  in  his 
reputation  and  business  as  aforesaid ;  that  the  same,  as  so 
published;  tended  to  provoke  plaintiff  to  wrath  and  expose 
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him  to  public  hatred,  contempt  and  ridicule,  and  to  deprive 
him  of  public  confidence  and  esteem  and  social  intercourse; 
that  the  same  was  further  published  for  the  malicious  and 
wicked  purpose  of  causing  the  said  Albert  Cattermole  and 
members  of  his  family,  and  others  to  whom  the  said  card 
or  letter  might  become  known,  to  believe  that  plaintiff  sent 
the  card,  and  for  the  further  purpose  of  inducing  the  said 
Cattermole  to  refrain  from  patronizing  the  business  of  the 
plaintiff;  that  the  publication   was  further  made  for  the 
purpose  of  inciting  indignation  and  hatred  in  the  minds 
of  said  Cattermole  and  the  members  of  his  family  towards 
the  plaintiff  and  his  business  as  an  undertaker,  and  that  it 
did  this;  that  similar  cards  were  sent  to  other  persons  un- 
der similar  circumstances,  and  for  the  purposes  aforesaid. 
To  this  petition,  defendants  filed  a  demurrer,  the  sub- 
stance of  which  is  that  the  plaintiff's  petition  stated  no 
cause  of  action;  that  the  words  published  were  not  libelous 
per  Be,  and  no  special  damages  are  alleged  to  have  been 
suffered  bj  the  plaintiff  on  account  of  its  publication.    This 
demurrer  was  sustained  by  the  court.     Plaintiff  elected  to 
stand  upon  his  pleading  and  not  to  plead  further,  and  his 
petition  was  thereupon  dismissed,  and  from  the  action  of 
the  court  in  the  premises,  plaintiff  has  appealed  to  this 
court. 

This  case  presents  but  one  question :  Is  the  publication 
charged  to  have  been  made  by  the  defendants  libelous  per 
set  If  the  publication  as  applied  to  the  situation  of  the 
parties  is  libelous  per  sc,  then  the  demurrer  was  not  well 
taken.  Our  statute,  Section  5086,  Code  of  1897,  provides: 
"A  libel  is  the  malicious  defamation  of  a  j)erson,  made 
public  by  any  printing,  writing,  etc.,  tending  to  provoke 
him  to  wrath  or  expose  him  to  public  hatred,  contempt  or 
ridicule,  or  to  deprive  him  of  (he  benefits  of  public  con- 
fidence and  social  intercourse.'* 
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To  be  libelous,   therefore,   the  publica- 
2.  LiBKL  AND  tion  must  be  malicious.    It  must  be  defama- 

SLANDES  :  libeiB 

fiMi"*  ^^""*'     ^^^}  ^^^  t6^<i  *o  provoke  the  person  con- 
cerning whom  it  is  published,  to  wrath,  or 
expose  him  to  public  hatred,  contempt  or  ridicule.     When 
this  card  is  read,  the  mind  naturally  searches  for  the  mean- 
ing to  be  gathered  from  it,  and  the  impression  which  its 
publication  would  make  on  the  mind,  and  the  purpose  of 
its  publication.     What  is  said  and  what  is  done  always 
has  its  proper  relation  to  time,  place,  conditions  and  cir- 
cumstances.    It  appears  that  Cattermole's  wife  was  sick 
unto  death  at  the  time  this  card  was  composed  by  defend- 
ants and  sent  to  him.     The  defendants  knew  this  fact  at 
the  time  they  composed  and  mailed  the  card.     We  take 
judicial  notice  of  the  fact  that  the  city  in  which  the  parties 
resided  was  not  so  populous  that  the  active  business  men 
of  the  city  were  not  known  to  each  other  and  to  the  general 
public.    The  card  was  so  framed  and  mailed  by  the  defend- 
ants as  to  lead  the  receiver  to  believe  that  the  plaintiff  had 
composed  and  mailed  it,  and  this  was  their  purpose  in  mail- 
ing it.    What  possible  reason  could  they  have  in  preparing 
and  publishing  this  card?    Was  it  to  help  a  rival?    Was  it 
to  exploit  the  business  of  a  rival?    Was  it  intended  as  a 
letter  of  credit  to  the  public,  by  and  through  which  he 
would  be  better  installed  in  its  confidence  and  esteem?    Is 
this  the  usual  and  ordinary  course  of  procedure  on  the  part 
of  rival  business  firms?    With  the  largest  charity,  we  can- 
not think  this  was  the  purpose  of  the  publication.     What, 
then,  was  the  purpose  in   the  minds  of  these  defendants 
when  they  composed  and  sent  these  cards  to  the  sick  and 
dying  in  that  community?    Was  it  not,  rather,  as  the  pe- 
tition  says,  to  deprive  plaintiff  of  public  confidence  and 
esteem?    Was  it  not,  rather,  to  expose  him  to  public  con- 
tempt and  ridicule?    Was  it  not,  rather,  to  divert  business 
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fnuii  the  plaint ifT  through  this  means  and  to  injure  hiiu  bv 
such  diversion? 

r'atterniole's  wife  was  sicli  unto  death  at  the  time  he 
received  this  card — confined  in  the  hospital.  What  im- 
pression would  this  card  make  upon  his  mind?  Would  it 
not  bring  before  him  the  spectacle  of  a  vulture  waiting  to 
prey  upon  the  dead — ^a  man  without  sympathy  for  the  living 
because  he  found  more  revenue  in  the  dead?  What  is  it 
that  these  defendants  meant  by  this  thing  that  they  have 
dcme?  What  end  had  thev  in  view?  We  think,  surelv, 
that  which  the  petition  charges,  to  wit,  to  injure  the  ])lain- 
titf  in  his  reputation  and  business,  to  expose  him  to  jiublio 
contempt  or  ridicule,  to  deprive  him  of  public  confidence 
and  esteem.  What,  then,  would  b^the  natural  and  ordi- 
nary etfect  of  such  a  card  upon  the  mind  of  one  to  whom  it 
was  sent,  under  the  conditions  attending  Gattermole?  Sure- 
ly, it  would  bring  the  sender  of  such  a  card,  under  the  con- 
ditions then  existing,  into  contempt  and  hatred,  and  de- 
prive him  of  public  confidence  and  esteem.  Can  the  thought 
be  entertained  for  a  moment  that,  after  the  receipt  of  a 
card  like  this,  under  those  circumstances,  the  receiver  would 
patronize  the  sender  in  the  event  the  stricken  wife  had  died? 
Was  it  to  secure  this  for  the  plaintifT  that  the  card  waa 
sent?  Published  words  which  directly  tend  to  the  prejudice 
or  injury  of  a  person  in  his  office,  profession  or  business,  are 
actionable.  Williams  v.  Davenport,  42  Minn.  393  (44  N.  W. 
311). 

Any  publication  calculated  to  expose  one  to  public 
hatred,  contempt  or  ridicule  is  libelous  per  se.  Dresscl  v. 
Shipman,  57  Minn.  23  (58  N.  W.  684). 

The  general  rule  is  that,  when  language  is  published 
concerning  a  person  or  his  affairs,  which,  from  its  nature, 
necessarily  must,  or  presumably  will,  as  its  natural  and 
proximate  consequence,  occasion  him  pecuniary  loss,  itfl 
publication  is  libelous  per  se.     See  Townshend  on  Slander 
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and  Libel  (4th  Ed.),  Sections  146  and  147;  Fry  v.  McCord, 
95  Tenn.  678  (33  S.  W.  568). 

Peculiar  damages   are  required  to  be 
8.  Libel  awd  allet^ed  onlv  when  the  publication,  with  its 

SLANDER :  plead-  rs  J  f  7 

damager'*'        attending  facts  and  circumstances,  is  such 

that  damages  do  not  naturally  arise  from 
the  publication.  If  the  publication,  with  its  attending 
facts  and  circumstances,  is  such  that  the  court  can  legally 
presume  that  injury  followed  as  a  natural  and  inevitable 
consequence  of  the  act  complained  of,  then  there  is  no  oc- 
casion, in  order  to  maintain  an  action,  that  the  plaintiflf- 
allege  or  prove  peculiar  damages.  If  the  nature  and  char- 
acter of  the  publication,  with  its  attending  facts  and  circum- 
stances, are  such  as  to  injuriously  affect  or  detract  from  the 
reputation  and  standing  of  another,  and,  as  a  natural  and 
proximate  result,  tend  to  bring  him  into  public  contempt, 
hatred  or  ridicule,  then  it  is  libelous  per  se.  If  such  in- 
jury can  be  said  to  be  a  natural  proximate  result  or  con- 
sequence of  its  publication,  then  the  plaintiff  is  presumed 
to  have  been  damaged,  and  there  is  no  need  of  any  allega- 
tion of  peculiar  damages.  The  extent  of  the  damages  is  for 
the  jury. 

It  is  the  venom  of  poisoned  speech  that  constitutes  the 
libel.  In  tracing  the  wrong  that  flows  from  the  publication, 
we  come  first  to  the  mind  of  the  reader,  and  inquire  what 
effect  it  would  naturally  have  upon  the  ordinary  thinking 
mind.  We  first  consider  the  facts  published,  and  the  cir- 
cumstances under  which  they  were  published,  and  the  per- 
sons to  whom  a  knowledge  of  the  publication  was  brought. 
The  inquiry  arises:  Would  such  a  publication,  under  such 
circumstances,  naturally  tend  to  poison  the  mind  against 
the  person  concerning  whom  the  matter  was  published?  If 
the  matter  published  can  be  said,  in  its  natural  effect  upon 
the  mind,  to  produce  hurt  to  the  good  name,  fame  and  rep- 
utation of  the  person  about  whom  the  publication  is  made. 
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then  we  say  the  matter  is  defamatory,  and  the  person  nec- 
essarily has  suffered  not  only  wrong,  bnt  damages,  as  a 
proximate  result  of  the  wrong;  damage  to  his  good  name, 
fame  and  reputation  in  the  community.  If  the  words  in 
and  of  themselves,  when  published,  do  not  tend  to  this  ef- 
fect naturally  and  of  their  own  force  and  vitality,  the  mind 
naturally  inquires  into  the  circumstances  under  which  they 
were  published,  the  manner  of  their  publication,  and  the 
persons  to  whom  a  knowledge  of  the  publication  was 
brought.  This  inquiry  is  pursued  to  ascertain  the  effect 
which  the  publication,  under  the  circumstances,  would  nat- 
urally have  upon  the  mind  of  the  person  to  whom  a  knowl- 
edge of  the  publication  was  brought.  If  the  words  and 
the  circumstances  attending  their  publication  would  not 
naturally  affect  the  mind  prejudicially  against  the  person 
concerning  whom  the  publication  is  made,  it  must  be  al- 
leged and  shown  not  only  that  they  were  used  in  a  defam- 
atory sense,  but  that  they  were  so  understood  by  their  hear- 
ers. When  words,  innocent  in  themselves,  are  charged  to 
have  been  intended  and  used  in  a  defamatory  sense,  it  must 
be  alleged  and  proven  that  they  were  intended  in  a  defam- 
atory sense,  and  were  so  understood  by  the  persons  to 
whom  they  were  addressed.  If  they  do  not  themselves  con- 
vey a  defamatory  meaning,  or  an  imputation  that  is  de- 
famatory, something  must  be  alleged  which  shows,  or 
tends  to  show,  that  the  user  of  the  words  intended  them  in 
a  defamatory  sense,  and  that  the  persons  to  whom  a  knowl- 
edge of  the  publication  came  were  affected  in  their  mental 
attitude  towards  the  person,  to  the  injury  of  his  good  name, 
fame  and  reputation.  The  publication  may  be  so  worded 
that  this  could  not  be  gathered  from  the  publication  itself. 
It  mav  be  innocent  and  even  commendatorv  in  itself,  ret 
the  facts  and  circumstances  attending  the  publication,  the 
relationship  of  the  parties,  the  defamer  and  the  defanie<1, 
to  the  public  may  be  such,  considered  in  the  light  of  the 
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subject  matter  concerning  which  the  publication  is  niade^ 
that  it  is  apparent  that  there  was  not  only  an  intent  to  de- 
fame, but  that  a  defamatory  imputation  was  so  exposed 
that  the  ordinary  mind  easily  grasped  the  purpose  of  the 
publication  and  its  injurious  consequences  to  the  good  name, 
fame  and  reputation  of  the  defamed.  Men  receive  impres- 
sions  of  and  concerning  others  from  what  they  hear  others 
say  about  them.  Libel  is  a  tort.  It  consists,  in  a  wrong 
done  to  the  good  name,  fame  and  reputation  of  another. 
It  is  in  the  nature  of  an  assault  upon  the  good  name,  fame 
and  reputation  of  another.  The  law  protects  a  man  in  the 
possession  of  his  good  name,  and  denies  to  others  the  right 
wrongfully  and  wickedly  to  make  an  assault  upon  it.  It  is 
often  the  only  asset  a  man  has.  Bob  him  of  this,  and  you 
rob  him  of  all  that  he  has  in  life  that  makes  life  worth  liv- 
ing. 

A  physical  assault  is  clearly  understood  and  easily  de- 
fined. One  may  be  punished  criminally  or  mulcted  in  dam- 
ages civilly  for  physical  assault.  Libel  is  an  assault  upon 
that  invisible  and  intangible  thing  known  as  reputation. 
Though  invisible  and  intangible,  it  exists  among  men  aitd 
is  prized,  and  the  law  protects  it.  As  has  been  said  by  this 
court,  libel  rests  upon  the  thought  that  a  public  wrong  has 
been  committed;  an  act  has  been  done,  in  violation  of  the 
statute,  to  the  hurt  of  the  complaining  citizen.  A  citizen's 
right  to  remain  secure  in  his  good  name  and  reputation 
among  his  fellows,  and  to  enjoy  their  confidence  and  es* 
teem,  has  been  violated.  A  libel  is  that  which  tends  to  take 
from  him  one  of  his  most  valuable  rights — his  right  to  the 
confidence,  esteem  and  respect  of  his  fellow  men.  One  who, 
by  right  living  and  right  conduct,  has  built  up  for  him- 
self an  enviable  name  among  bis  fellows,  and  has  drawn 
to  himself  their  confidence  and  esteem,  is  entitled  to  retain 
and  enjoy  the  same,  and  one  who,  wrongfully  and  mali- 
ciously and  without  just  cause,  makes  an  assault  thereon 


1086  HrTGHBS  V.  Samuels  Bros.  [179  Iowa 

and  impairs  or  injures  the  same,  does  a  grievous  wrong, 
for  which  he  is  answerable  in  damages.  It  is  true  that  the 
wrong  must  be  found  in  the  publication,  not  merely  in  the 
wording  of  the  thing  published.  The  injury  must  flow 
from  the  publication.  The  damage  must  be  the  natural 
and  proximate  result  of  the  publication — a  result  that 
usually,  naturally  and  ordinarily  follows  as  a  result  of  the 
wrong  done.  Though  the  article  itself  conveys  no  wrong 
impression  concerning  the  complainant,  and  in  and  of  it- 
self could  do  no  harm,  it  may  become  most  injurious,  most 
hurtful;  it  may  become  a  direct  assault  upon  the  good  name, 
fame  and  reputation,  because  of  the  manner  and  circum- 
stances under  which  it  was  published.  The  publication 
must  be  libelous,  not  necessarily  the  article  in  and  of  it- 
self. 

"A  libel  is  the  maliciotis  defamation  of  a  person,  made 
public  by  any  writing,"  etc.  It  is  the  malicious  defama- 
tion against  which  the  inhibition  of  the  statute  is  raised — 
malicious  defamation  made  public  by  writing.  A  writing 
made  public  which  is  intended  to,  and  does  because  of  its 
publicafion,  tend  to  provoke  to  wrath,  to  expose  to  public 
hatred,  contempt  or  ridicule,  or  which  deprives  one  of  the 
benefits  of  public  confidence  and  social  intercourse,  is  libel- 
ous per  se. 

Every  written  publication,  maliciously  made,  defama- 
tory of  another,  which  tends  to  any  of  the  consequences  set 
out  in  the  statute,  is  a  violation  of  the  inhibitions  of  the 
statute.  It  is,  therefore,  a  wrong  done  to  a  citizen  in  vio- 
lation of  the  statute.  It  is,  therefore,  actionable  per  se. 
The  fact  that  it  is  a  violation  of  the  inhibition  of  the  stat- 
ute makes  it  actionable  per  se. 

In  contemplation  of  law,  reputation  is  a  delicate  plant, 
withered  by  the  breath  of  scandal.  Any  publication  which 
imputes  to  another  conduct  which  right-thinking  men  con- 
demn, whether  the  conduct  involve  a  crime,  moral  turpitude, 
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or  any  conduct  in  life,  purpose,  or  manner  of  living  which 
the  common  sense  of  right-thinking  men  condemns,  is  pre- 
sumed in  law  to  have  injuriously  affected  the  reputation 
of  the  person  so  assailed,  and,  by  such  injury,  to  have 
caused  him  some  damage.  It  follows,  therefore,  that  libel 
is  an  assault  upon  character  resulting  in  some  injury  to  the 
reputation.  The  injury  must  be  traceable  to  the  assault, 
and  the  damage  must  be  the  proximate  result  of  the  injury. 
Everyone  recognizes  tlie  blighting  effect  of  scandalous  ut- 
terances directed  against  the  character,  conduct,  or  repu- 
tation of  men.  Everyone  recognizes  that  such  assaults,  pub- 
licly made,  tend  injuriously  to  affect  the  reputation  and 
standing  of  the  one  so  assailed  among  his  fellows.  It  is 
from  the  recognition  of  this  that  the  law  implies  damages, 
without  allegation  or  proof  of  special  damages.  Defama- 
tion consists  in  maliciously  poisoning  the  minds  of  others 
against  the  party  assaulted,  by  printing,  writing,  etc.,  there- 
by bringing  on  them  some  of  the  consequences  provided 
against  in  the  statute.  The  statute  is  intended  to,  and 
does,  prohibit  the  malicious  poisoning  of  the  minds  of  others 
against  a  citizen,  under  the  protection  of  the  law,  by  the 
use  of  public  printing,  etc.,  and  this  inhibition  attaches 
whether  done  directly  by  the  wording  of  the  thing  com- 
plained of,  or  indirectly  by  insinuation,  imputation  or  sug- 
gestion. The  statute  is  intended  to  protect  one  in  a  right, 
and  to  deny  to  others  the  liberty  to  invade  that  right. 

With  no  explanation  from  the  defendants,  we  may 
rightly  assume  that  they  prepared  and  mailed  this  card 
for  the  purpose  hereinbefore  indicated,  and  that  the  con- 
sequences charged  in  the  petition  were  the  consequences 
that  naturally  flowed  from  the  thing  done.  We  think  the 
pleading  was  sufficient  to  present  the  question  to  the  jury. 
As  supporting  what  we  have  said,  see  Call  v.  Larabee,  60 
Iowa  212;  Hollenheck  r.  Ristine,  105  Iowa  488;  Bailey  v. 
Oreggy  74  Iowa  563,  564.    In  the  latter  case,  it  is  said,  in 
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substance,  that,  if  the  act  charged  constitutes  a  libel,  as  de- 
fined by  the  statute,  it  is  actionable  per  se.  See  Zier  r. 
Hofflin,  (Minn.)  53  Am.  Rep.  9,  in  which  it  is  said: 

"Words  which  may  be  innocent  of  themselves  may  be 
rendered  libelous  by  the  place  and  circumstances  of  their 
publication,  for  such  place  and  circumstances  may  impress 
on  them  a  meaning  and  suggestion  which,  standing  alone, 
they  do  not  have.  Thus,  though  the  words  here  do  not  of 
themselves  impute  wrong,  they  might  be  published  in  such 
a  place  or  under  such  circumstances  as  to  make  them  ca- 
pable of  naturally  conveying  the  Impression  that  plaintiff 
had  been  guilty  of  dishonest  practices,  either  in  contracting 
the  debt  or  in  withholding  payment  of  it.  *  *  *  What 
meaning  they  would  naturally  convey  was  for  the  jury  to 
determine  in  view  of  the  circumstances  of  their  publica- 
tion." 

State  of  Missouri  v.  Armstrong,  (Mo.)  13  L.  R.  A.  419, 
together  with  citations  and  annotations.  Nichols  v.  Daily 
Reporter  Co.,  (Utah)  3  L.  R.  A.  (N.  S.)  339. 

We  find  no  case  directly  in  point  on  the  questions  here 
considered.  We  think,  however,  the  plaintiff  presented  a 
fair  question  for  the  jury,  and  the  court  erred  in  sustain- 
ing the  demurrer,  and  the  cause  is,  therefoi'e, — Reversed, 

Ladd  and  Evans^  JJ.,  concur. 

Salinger,  J. —  (specially  concurring).  There  is  lan- 
guage in  the  opinion  which  indicates  that  there  may  be  libel 
which  is  not  libel  per  se.  I  do  not  wish  to  be  bound  by  it. 
I  think  it  settled  by  our  cases  that  whatever  is  libelous  is 
libelous  per  se;  that  the  action  for  libel  rests  on  the  fact 
that  a  crime  has  been  committed;  and  that,  therefore,  the 
law  presumes  damage  if  a  libel  is  established. 
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In  re  Estate  of  Ann  Bybee. 

Maby  Bansom  et  al.,  Appellants,  v.  Maby  Sigleb  et  al., 

Appellees. 

wnxS:     Probate— Befusal  to  Probato— Oonstniction  of  Order.     A 

1  general  order  refusing  probate  of  an  instrument  as  a  will,  would 
Imply  that  the  court  passed  on  all  questions  presented;  but  not 
so  when  the  record  shows  that  the  refusal  was  based  on  a  spec- 
ified ground.    Sec.  3283,  Code,  1897. 

WILLS:    Form  and  Contents — ^Will  In  Form  of  Deed.    The  form  of 

2  a  will  is  immaterial,  If  it  makes  a  post  mortem  disposition  of 
property  and  is  properly  signed  and  witnessed.  Held^  an  in- 
strument»  in  form  a  warranty  deed,  may  constitute  a  valid 
will.     Sec.  3274,  Code,  1897. 

WILIiS:    Ezecntion— Attestation  by  Witnesses — ^Form,  Manner  and 

3  Place  of  Signing.  A  subscribing  witness  need  not  affix  his  name 
to  the  will  in  any  particular  iorm  or  manner  or  at  any  partic- 
ular place  on'  the  instrument.  The  essence  of  his  signing  is 
that  he  witnented  the  execution  of  the  instrument.  Held^  an 
instrument  was  suflSciently  witnessed  as  a  will  when,  following 
the  signature  of  the  testator,  one  witness  signed  his  name 
under  the  caption,  "Witness  to  signature,"  and  the  other  wit- 
ness filled  out  on  the  same  paper  and  signed  a  certificate  which 
was,  in  form,  an  acknowledgment  to  an  ordinary  warranty  deed. 

JUDOBlBlfT:     Bes  Adjndicata— Matter  Actually  Adjudicated— -Ap- 

4  peal  Principle  recognized  that  a  judgment  or  opinion  of  th6 
Supreme  Court  may  not  have  operation  beyond  the  particular 
question  litigated  on  appeal.  Ransom  v.  Pottawattamie  County, 
168  Iowa  570,  reviewed,  and  dicta  therein  indicated. 

Appeal  from  Pottatoattamie  District  Court. — E.  B.  Wood- 
ruff^ Judge. 

Monday,  January  15,  1917, 

Rbhearing  Dbnibd  Batubday^  May  12,  1917. 
Mahy  Ransom  and  Amasa  B'jbee  applied  for  an  order 
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to  probate  an  alleged  will  of  Ann  Bybee's.     The  application 
was  denied,  and  proponents  appeal. — Reversed. 

Killpack  d  Northrop  and  C.  E.  Stoanson,  County  At- 
torney, for  appellants. 

F.  W.  Miller^  for  appellees. 

Salinger,  J. — I.    The  brief  for  appellee 

'  bate^^'eKsai       ^^8  76  pages,  and  strongly  and  exhanstivelj 

construction  of    presents   many   questions.    We  are   of  the 

opinion  that,  while  these  were  all  pertinent 
before  the  decision  appealed  from  was  made,  but  one — ^bj 
possibility,  two — needs  our  consideration.  No  doubt  many 
of  the  matters  now  argued  would  have  been  material  if  the 
court  below  had  merely  made  an  order  declining  probate; 
for  such  order  would  be  presumed  to  pass  upon  every  issue 
presented.  But,  of  course,  when  the  record  shows  affirm- 
atively that  none  but  stated  questions  were  decided,  the 
aforesaid  presumption  has  no  room  to  operate.  We  can- 
not review  what  has  never  been  decided.  The  trial  court 
ruled : 

'^Now,  as  to  the  question  of  adjudication  and  estop- 
pel. I  don't  think  that  it  is  necessary  for  this  court  to  de- 
termine those  questions,  because  the  question  that  I  have  de- 
termined ends  this  case,  as  far  as  this  court  is  concerned.'' 

In  our  view  of  the  record,  the  only  question  that  re 
mains  for  us  to  pass  upon  is  whether  the  paper  offered  for 
probate  does  lack  the  required  formalities  of  a  will,  and 
required  attestations.  The  appellee  contends  for  many 
things  as  being  essential  and  necessary  formalities  of  a 
last  will  and  to  the  witnessing  of  the  same.  We  think  it 
will  conduce  to  clarity  if,  instead  of  inquiring  whether  all 
that  appellee  demands  is  required,  we  proceed  to  state  what 
formalities,  attestations  and  wltBesaiag  are,  in  our  opinion, 
necessary,  and  then  to  say  whether  any  of  these  are  lack- 
ing her«. 
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II.    We  gkan  from  an  examiaatien  of 
2.  wiu-s:  form      an  abstract,  additional  abstract  for  appel- 

and  con  ten  ta :  '  '^'^ 

Jf"de«i/**™       lee,  an  amended    additional    absti*act    for 

appellee,  the  said  brief  for  the  appellee,  the 
original  brief  for  appellant,  and  the  one  filed  in  reply, 
that  the  instrument  proposed  for  probate  and  rejected 
had  the  caption,  "Warranty  Deed."  The  body  of  it 
is  in  the  ordinary  form  of  warranty  deeds,  with  claim 
of  perfect  title,  authority  to  convey,  freedom  from  liens  and 
incumbrances,  and  a  covenant  to  warrant  and  defend  title. 
It  purports  to  be  made  to  the  county  of  Pottawattamie,  in 
consideration  of  (1  and  certain  other  provisions  named  in 
the  title.     It  contains  this  clause: 

"This  indenture  to  be  effective  after  my  death  ob  the 
condition  that  Pottawattamie  County,  Iowa,  pay  any  deiits 
that  I  may  be  owing  at  that  date,  and  pay  my  funeral  ex- 
penses, if  any,  and  said  land  to  be  sold,  and  balance  of  said 
amount  to  be  used  for  the  benefit  of  the  poor  of  said 
county." 

In  connection  With  the  signature  of  the 
s.  wiLLa:  exe-       grantor  is,  "Witness  to  signature,  John  A. 

tSil^'b/  wu-'^'   Ransom."    It  purports  to  have  been  signed 

manner  and™'     ou  the  7th  day  of  January,  1909. 

^ace  o  a  gn-  ^^  ^^^  appropriate  place  for  acknowl- 

edgment of  the  paper  is  this: 

"State  of  Iowa,  Pottawattamie  County,  ss.  On  the  7th 
day  of  January,  A.  D.  1909,  before  me,  a  notary  public 
within  and  for  said  county,  personally  came  Ann  Bybee 
(widow),  personally  known  to  me  to  be  the  idientical  per- 
son whose  name  is  affixed  to  the  above  instrument,  a  legal 
grantor  thereunder,  and  acknowledged  the  execution  of  the 
same  to  be  her  voluntary  act  and  deed,  for  the  purposes 
therein  expressed.  Witness  my  hand  and  notarial  seal. 
N.  Swanson,  Notary  Public." 

To  this  the  notarial  seal  of  Swansto  was  attaohed.  We 
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understand  the  trial  court  to  hold  that  this  instrument  can- 
not be  probated  because  it  is  not  witnessed  as  wills  are  re^ 
quired  to  be.  "That  it  lacks  the  formalities  necessary  to 
nuike  it  a  will.'^ 

The  only  requirement  the  statute  makes  is  found  in  Sec- 
tion 3274  of  the  Code,  1897,  and  is  that  the  paper  shall  be 
signed  by  the  testator  "and  witnessed  by  two  competent 
persons."  We  do  not  understand  that  the  competency  of 
these  witnesses  is  challenged,  if  there  be  two  "witnesses/* 
in  contemplation  of  law. 

The  alleged  testatrix  signed  a  paper  purporting  to  con- 
vey land,  upon  condition  that  the  conveyance  should  not 
take  effect  until  after  her  death.  The  law  declares  that  this 
is  not  a  conveyance,  but  a  testamentary  paper.  It  is  of  no 
consequence  what  she  thought  was  the  legal  effect  of  it. 
Th^  law  settles  its  status  and  declares  what  it  is.  It  need 
not  be  proved  that  the  testator  read  over  the  will  before 
signing,  or  was  informed  of  its  contents.  Scott  v.  Hatch, 
107  Iowa  723.  It  is  only  when  the  terms  of  the  writing  are 
not  clear  that  collateral  evidence  may  be  received  to  ascer- 
.  tain  its  intent.  In  re  Estate  of  Longer,  108  Iowa  34,  37. 
Otherwise^  the  intent  will  be  gathered  from  the  instrument 
itself.  Wilson  v.  Carter,  132  Iowa  442.  In  re  Estate  of 
Ijonger,  108  Iowa,  34,  37,  cites  from  In  re  Lautensclilager^i 
Estate,  (Mich.)  45  N.  W.  147,  that: 

"An  instrument  in  the  form  of  a  deed,  but  executed 
with  the  formalities  of  a  will,  and  by  its  terms  to  take 
effect  after  death,  has  been  held  a  will." 

And  a  paper  stating,  "I  agree  to  will,''  may  be  a 
will.    In  re  Estate  of  Longer,  108  Iowa  34. 

If  what  the  testator  does  sign  proves  to  be  what  the 
law  declares  is  a  testament,  and  witnesses  duly  attest  it, 
they  have  attested  a  will,  though  neither  the  testator  nor  the 
witnesses  knew  that  the  law  declared  the  writing  to  be  a 
wilL    As  bearing  upon  this  thought,  it  has  been  held  that, 
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where  the  will  is  witnessed,  there  is  a  conclusive  presnmp- 
tion  that  it  was  signed  before  it  was  witnessed;  that  such 
being  the  fact,  "it  was  executed  with  all  the  formality, re- 
quired by  the  statute  ;'^  that  it  is  unnecessary  that  witnesses 
should  see  the  testator  subscribe  the  will,  nor  necessary 
that  testator  should  state  to  the  witnesses  the  character  and 
purpose  of  the  instrument  which  they  witness.  In  re  Witt 
of  Hulse,  52  Iowa  662;  Niwon  v.  Snellhaker,  155  Iowa  390; 
and,  that  a  testator  need  not  declare  the  instrument  to  be 
his  last  will,  Scott  v.  Haick,  107  Iowa  728.  An  attestation 
clause  is  not  essential.  Hull  t?.  Hull,  117  Iowa  738;  Niason 
V.  Snellhaker,  156  Iowa  390.  In  the  absence  of  statute,  it 
is  not  necessary  that  the  witnesses  attest  in  the  presence  of 
each  other.  Hull  v,  Hull,  117  Iowa  738.  It  is  immaterial 
that  witnesses  write  their  names  in  the  body  of  the  will 
{Franks  v.  Chapman,  64  Tex.  159),  or  in  what  particular 
part  of  the  will  they  subscribe  their  names.  Murray  t?. 
Murphy,  39  Miss.  214.  As  said,  the  only  requirement  which 
the  statute  makes  in  terms  is  that  the  paper  shall  be  signed 
by  the  testator  and  signed  by  two  competent  persons. 

The  law  declares  that  this  paper  is  testamentary.  It 
is  signed  by  the  one  professing  to  dispose.  On  the  same 
side  of  the  paper  where  the  alleged  testator  signs,  John  A. 
Ransom  signs  as  a  witness  to  signature.  Had  there  been 
another  competent  person  so  signing  and  signing  in  that 
place,  there  could  be  no  question  that  the  paper  was  duly 
signed,  and  was  executed  with  all  formality  which  our 
statute  exacts.  But  there  is  no  second  signature  of  that 
kind.  As  has  been  said,  the  paper  is  in  the  form  of  a  deed. 
It  has  a  blank  for  acknowledgment.  The  other  person  as- 
serted by  the  appellant  to  be  the  second  witness  signs 
only  at  the  bottom  of  that  blank,  and,  instead  of  signing  as  a 
witness,  signs,  "N.  Swanson,  Notary  Public.'*  If  this  paper 
was  rightly  rejected  as  a  will,  it  seems  it  was  done  upon 
the  narrow  ground  that  Swanson  signed  as  he  did  and  where 
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lie  did.  It  has  been  seen  that  the  form  and  place  of  sign- 
ing aire  not  of  the  essence,  nor  do  we  know  of  any  statute 
r^qDirement  that  the  witness  mnst  sign  as  witness— that  la, 
put  down  his  name  and  add  ^^witness,"  which  Swanson  did 
not  do.  Let  us  see  what  he  did  do.  He  added  "Notary  Pub- 
tie"  below  bis  signature,  and  added  his  seal.  Above  these, 
he  says:  (1)  That  the  signer  of  the  paper  was  in  his  pres- 
esKce,  because  he  says  that  she  personally  came  to  him;  (2) 
that  he  knows  her  to  be  the  identical  person  whose  name 
is  signed  to  the  instrument  which  is  above  his  certificate, 
and  that  she  ^'acknowledged  the  execution  of  the  same  to  be 
her  voluntary  act  and  deed  for  the  purposes  therein  ex- 
pressed." The  signing  of  the  paper  and  adding  '^witness'' 
states  by  inference  only  that  it  was  done  in  the  presence  of 
the  testator,  and  that  she  voluntarily  executed  the  paper  for 
the  purposes  expressed  in  the  paper. ;  Swanson  says  as 
much  as  this  in  terms.  We  fail  to  see  why  the  additional 
fullness  nullifies  the  essential  fact  that  Swanson  declares 
over  his  signature  that  he  saw  the  paper  signed;  that  he 
was  present  and  received  a  statement  from  the  testator  that 
she  was  signing  for  the  purposes  expressed  in  what  she 
signed.  It  cannot  be  that  doing  more  than  the  statute  re- 
quires, and  including  all  the  essentials  of  what  it  does  re* 
quire,  fails  for  not  obeying  the  statute.  The  greater  must 
include  the  less. 

"The  important  fact  is  whether  he  signed  as  a  witneM 
under  circumstances  rendering  his  attestation  proper.'* 
Hull  V.  Bull,  117  Iowa,  at  740. 

The  fact  that  a  county  clerk,  when  called  upon  by  « 
testator  to  witness  his  will,  attaches  thereto  his  official  cer- 
tificate of  the  acknowledgment  of  the  due  execution  of  the 
will  by  the  testator,  does  not  affect  the  validity  of  the  clerk's 
signature  to  such  will  as  a  witness.  Franks  v.  Chapman^ 
64  Tex.  159.  It  is  sufficient  if  the  testator  subscribes  his 
will  in  the  presence  of  one  witness,  or  acknowledges  to  two 
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that  the  signature  is  his;  and,  where  it  is  subscribed  in 
the  presence  of  one  witness,  and  then  taken  by  the  testator 
to  a  justice  of  the  peace,  to  whom  he  points  out  his  signa- 
ture, declares  the  writing  to  be  his  will,  and  gets  the  justice 
to  sign  and  certify  it,  not  as  a  witness,  but  in  his  official 
character,  the  fact  that  he  does  not  fonuallj  request  the 
justice  to  attest  the  will  as  a  witness  does  not  impair  thq 
force  of  his  attestation.  Payne  v.  Payne,  (Ark.)  16  S.  W.  1. 
If  one  of  the  subscribing  witnesses  to  a  will,  being  a  justice 
of  the  peace,  prefix  to  his  signature  a  certificate  of  the  ac- 
knowledgment of  the  will  by  the  testator  in  the  ordinary 
form  of  certificates  of  acknowledgments  of  deeds,  etc.,  it 
will  not  vitiate  his  attestation.  The  certificate  is  super- 
fluous and  useless,  and  cannot  have  the  effect  to  impair  his 
signature,  which  was  the  essential  act  to  be  done  (Murray 
V.  Murphy,  39  Miss.  215) ;  and  we  hold,  in  Hull  v.  Hull,  117 
Iowa  738,  that  a  subscribing  witness  who  is  competent,  and 
who  is  also  a  notary  public$  may  sufficiently  witness  the  exe* 
cution  of  a  will  by  affixing  his  certificate  of  acknowledg- 
ment to  the  same,  when  requested  by  testatrix  to  act  as  a 
witness. 

We  are  of  opinion  that  the  paper  proposed  was  so 
signed,  attested  and  executed  as  to  be  entitled  to  probate. 

III.     The   trial  court,  while  declining 
**  id^dicatL:  ^^    to  pass  upou  an  adjudication  or  an  estoppel, 
SSumraYJd'?"^   seems  none  the  less  to  have  felt  himself  con- 
*  eluded  by  the  decision  in  Ransom  v.  Potta- 

icattamie  County,  168  Iowa  570,  wherein  the  very  instru- 
ment now  proposed  as  a  will  was  involved.  This  state- 
ment is  found  in  the  record: 

"I  cannot  resist  the  conviction  that  the  Supreme  Court 
was  correct  in  saying  it  (this  paper)  was  void  for  all  pur- 
poses. Now,  in  view  of  the  fact  that  the  Supreme  Court 
has  said  what  it  has,  I  think  I  ought  to  make  the  ruling 
that  I  have  made.** 


1096  In  re  Estate  of  Bybbe.  [179  Iowa 

In  that  case,  the  couuty  claimed  that  this  paper  was  a 
presently  eflfective  conveyance.  Ransom  claimed  the  right 
to  have  title  quieted,  despite  this  paper.  The  sole  answer 
of  the  county  was  that  the  instrument  was  such  convey- 
ance. Ransom  urged  for  argument  that  there  was  no  con- 
veyance, because  the  pretended  deed  was  neither  delivered 
nor  accepted,  and,  merely  as  further  argument  for  the  es- 
sential proposition  that  the  paper  was  not  an  effective  con- 
veyance, that  it  was  something  other  than  that,  to  wit,  a  tes- 
tamentary paper.  If  it  was  that,  then,  under  the  issues 
we  have  in  Ransom's  case,  there  was  an  end,  and  Ransom 
was  entitled  to  have  his  title  quieted.  It  was  quite  imma- 
terial whether  the  paper  claimed  to  be  testamentary  waa 
attested  as  a  will  should  be.  Whether  it  was  or  not  thus 
attested,  the  naked  fact  that  it  was  a  testamentary  dispo- 
sition established  that  it  was  not  a  conveyance  presently 
effective,  and  defeated  the  county.  In  the  course  of  the 
decision,  a  remark  is  made  that  the  paper  was  not  "executed 
in  accordance  with  the  law  governing  the  execution  of 
wills."  Self-evidently,  this  is  not  of  the  decision,  wholly 
unnecessary  to  it,  and  the  further  statement  that  said  pa- 
per "is  wholly  ineffectual  for  any  purpose"  is  also  dictum. 
At  least,  it  must  be  limited  to  what  we  had  before  us — 
the  question  of  effective  conveyance — and  thus  to  hold  that 
the  paper  was  wholly  ineffectual  to  make  such  conveyance. 
Our  decision  was  that  this  paper  was  not  an  effective  con- 
veyance. The  only  relevant  argument  for  this  was  that 
it  was  a  testamentary  paper.  The  trial  court  seems  to 
have  been  controlled,  not  by  what  was  decided  in  the  Ran- 
som case,  but  by  something  that  was  merely  said  in  the 
case. 

The  cause  must  be — Reversed. 

Qaynob,  C.  J.,»  Ladd  and  Evans,  JJ.,  concur. 
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Catherine  Kbbb^  Appellee,  v.  Chablbs  Luther  Feb  et  al., 

Appellants. 

BOX7ND ABIES:     Description— Waters   and   Waterconrses — *<Bank'* 

1  of  Stream— Deeds.  A  deed  of  land  "lying  and  being  on  the  right 
bank  of  White  Breast  Stream  (or  in  the  bend  thereof)*'  con- 
veys to  the  center  of  the  stream,  the  grantor  so  owning,  and  the 
deed  being  silent  as  to  any  intention  to  reserve  the  strip  lying 
between  the  top  of  the  bank  and  center  of  the  stream,  or  any 
part  thereof. 

VEKDOB  AND  PXTBCHASBB:    Quantity  of  Land— Deficiency— BtI- 

2  dence.  Evidence  reviewed,  and  held  to  show  that  the  compu- 
tation made  on  a  survey  was  so  imperfect  as  not  to  establish 
the  claim  that  there  was  a  deficiency  in  the  acreage  called  for 
by  the  deed  and  bond. 

Appeal  from  Marion  District  Court, — W.  H.  Fahby,  Judge. 

Monday,  February  19,  1917. 

Rehearing  Denied  Saturday,  May  12,  1917. 

Action  on  bond  resulted  in  judgment  as  prayed.    The 
defendant  appeals. — Reversed, 

IF.  H.  Lyon  and  L.  D,  Teter,  for  appellants, 

W.  O.  Vatider  Ploeg^  for  appellee. 

Ladd,  J. — The    plaintiff    purchased    a 
1.  BocNDARiEs:      tract  of  55  acres  of  land  of  defendant,  pay- 
water*  and'        inff  therefor  fl60   per   acre.    There  beine 
"bank"  of  doubt  as  to  the  number  of  acres,  defendant. 

8trt:am :  deeds.  '  ' 

with  Wright  as  surety,  executed  a  bond, 
which,  after  reciting  the  purchase  of  the  land,  describing  it, 
reciting  the  price  paid,  that  defendant  had  warranted  that 
there  were  not  less  than  55  acres,  and  that  some  question 
liad  arisen  as  to  the  number  of  acres  conveyed,  reads: 
"Now  therefore,  in  consideration  of  the  above  payment, 
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we,  Charles  Luther  Fee,  as  principal,  and  O.  L.  Wright,  as 
surety,  are  held  and  firmly  bound  unto  the  said  Catherine 
Kerr  in  the  penal  sum  of  f  1,000,  for  the  payment  of  which, 
well  and  truly  to  be  made,  we  do  bind  ourselves,  executors 
and  assigns.  The  condition  of  the  foregoing  obligation  is 
such  that  if,  upon  a  survey,  caused  to  be  made  by  Catherine 
Kerr,  of  the  real  estate  above  described,  it  shall  be  found 
that  said  tract  of  land  conveyed  contains  less  than  55  acres, 
and  if  the  said  Charles  Luther  Pee  shall  then  pay  to  the 
said  Catherine  Kerr  f  160  per  acre  for  any  shortage,  then 
this  obligation  to  be  void ;  otherwise  to  remain  in  full  force. 
It  is  provided,  however,  that,  if  the  said  Charles  Luther  Fee 
shall  not  be  satisfied  with  the  correctness  of  the  survey, 
caused  to  be  made  by  Catherine  Kerr,  he  may  then,  within 
30  days  after  being  advised  of  the  result  of  such  survey, 
cause  said  tract  of  land  to  be  surveyed  by  another  survey- 
or, and  if  the  result  of  the  survey  made  by  the  two  survey- 
ors shall  not  agree,  then  said  surveyors  shall  select  a  third 
surveyor  to  survey  the  same  and  figure  the  acreage,  and  the 
said  parties  agree  to  abide  by  the  decision  of  such  third 
surveyor.  If,  however,  the  said  Charles  Luther  Fee  shall 
not  cause  the  said  tract  of  land  to  be  surveved  bv  another 
survevor  within  30  davs  from  the  time  the  result  of  the  first 
survey  has  been  communicated  to  him,  it  is  then  agreed  that 
the  result  of  said  survey  shall  stand  and  be  considered  as 
correct  and  binding  between  the  parties.^' 

Other  provisions  have  no  bearing  on  this  controversy. 
Plaintiff  caused  a  survey  to  be  made,  and  on  May  31,  1915, 
notified  the  defendants  that,  as  a  result  of  the  survey,  there 
was  a  shortage  of  2.77  acres,  and  compensation  at  |160  per 
acre  was  claimed.  No  survey  was  made  in  behalf  of  defend- 
ants. The  object  of  this  action  is  to  recover  that  amount  on 
the  bond.  The  plat  below  indicates  the  location  of  the 
land,  and  the  survey  as  made  at  the  instance  of  plaintiff: 
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Tbe  defendant  pleaded:  (1)  That  the  stream,  bei&g  tba 
White  BreaBt  Creek,  formed  the  Iwundarj-  between  thte  land 
and  that  beyond;  (2)  that  the  language  of  the  deed  de- 
scribed the  land  as  extending  to  the  water's  edge  when  at 
ordinary  height;  (3)  that  the  survey  was  not  of  the  land< 
described  in  the  dfed,  but  only  part  of  it;  (4)  that  there 
were  in  fact  55  acres  in  tlie  laud  conveyed;  (ii)  that  the  two 
strips  indicated  on  the  plat  had  been  acquired  by  the  grant- 
or by  adverse  poaneeeton,  and  that,  by  mutual  agreemeitt^ 
these  were  to  be  included  as  part  of  the  land  sold.  The  deed 
described  the  laud  conveyed  as: 

"The  north  25  acres  of  the  southwest  quarter  (rf  the 
northeast  quarter,  except  commence  at  tlie  northwest  quar- 
ter thereof,   thence  south  3  rods,  thence  east  51  rods  to 
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Knoxville  road,  thence  north  3  rods^  thence  west  54  rods 
to  beginning;  also  except  commence  at  the  northeast  cor- 
ner of  said  40-acre  tract,  thence  south  14  rods,  thence  west 
5  rods,  thence  north  14  rods,  thence  east  5  rods  to  begins 
ning;  and  the  east  half  of  the  southeast  quarter  of  the 
north-west  quarter,  and  all  that  part  of  the  northeast  quar- 
ter of  the  northwest  quarter  lying  and  being  on  the  right 
bank  of  White  Breast  Creek  (or  in  the  bend  thereof),  all 
in  Section  34,  Township  76,  Range  20,  west  5th  P.  M.,  con- 
taining 55  acres  more  or  less." 

The  descriptions  in  the  chain  of  title  had  been  the  same 
since  1889.  The  land  across  the  creek  immediately  to  the 
north  had  been  owned  and  conveyed  to  and  by  different 
grantors,  as  follows: 

"That  part  of  the  northwest  quarter  of  the  northwest 
quarter  north  of  the  main  channel  of  White  Breast  Creek." 

As  the  strips  of  land  shown  on  the  plat  were  expressly 
excepted  from  the  conveyance,  and  have  never  been  trans- 
ferred to  plaintiff,  and  defendant  was  not  shown  to  have 
acquired  title  thereto  by  conveyapce  or  by  adverse  possess- 
sion,  this  portion  of  the  defense  required  no  eonfiideration. 
But  two  questions  remain:  (1)  The  meaning  of  that  por 
tion  of  the  description  reading  "all  that  part  of  the  north- 
east quarter  of  the  northwest  quarter  lying  and  being  on 
the  right  bank  of  White  Breast  Creek  (or  in  the  bend  there- 
of) ;*'  and  (2)  whether,  even  though  this  mean  all  land  to 
the  water's  edge,  and  therefore  there  were  substantially  55 
acres  in  the  tract,  this  will  relieve  defendant  of  liability, 
in  view  of  the  conditions  contained  in  the  bond.  Other  er- 
rors  are  assigned,  but  not  included  in  the  brief  points. 

!•  The  land  immediately  beyond  that  in  controversy 
was  described  as  north  of  the  main  channel  of  the  stream 
and,  under  such  description,  in  the  absence  of  language  in- 
dicating otherwise,  extended  to  the  center  of  the  cveA, 
such  center  constituting  the  boundary.    City  of  Denver  v. 
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Pearce,  13  Colo.  383  (6  L.  R.  A.  541) ;  Nickola  t?.  Suncook 
Mfg-  Co.,  34  N.  H.  345;  Wiggefihorn  v.  Kountz,  23  Neb.  690 
(8  Am.  St.  150). 

''It  has  been  said  that  the  reason  why  a  deed  bounding 
only  on  a  stream  of  water  carries  title  to  the  center  is  that 
the  stream  thus  defined  is  supposed  to  be  a  line  without 
width  in  the  center  of  the  stream,  and  not  a  space  having 
width  and  extent  as  appearing  upon  the  face  of  the  earth. 
There  is  a  reason,  however,  which  goes  deeper  than  merely 
presuming  that  the  stream  is  a  line.  The  presumption  Is 
that  no  land  is  left  without  private  ownership,  and  that 
the  boundaries  of  the  owners  on  opposite  sides  of  the 
stream  are  in  contact  with  each  other;  and  the  only  place 
where  they  can  touch  without  injustice  to  either  owner 
is  at  the  center  of  the  stream.  The  'center  of  the  stream,' 
referred  to  .in  the  rule  which  extends  the  boundary  of  land 
bordering  on  a  nounavigable  river  from  the  bank  of  it 
to  the  center  of  the  stream,  means  the  center  of  the  whole 
stream,  and  not  the  center  of  that  portion  of  a  stream  parted 
by  the  presence  of  an  island  therein  which  runs  between  the 
island  and  the  land  on  th^  bank  of  the  river.  The  rule  . 
applies  to  land  of  any  tenure,  whether  freehold,  copyhold/  • 
or  leasehold.  To  retain  title  to  the  bed  of.  the  stream  in  . 
the  grantor,  the  intention  to  do  so  must  be  clearly  expressed. 
This  may  be  done  in  various  ways,  and  the  question  whether 
or  not  it  has  been  done  will  depend  upon  the  langua^  of 
the  conveyance  and  the  particular  circunustanoes  of  the  < 
case."    3  Farnham  on  Waters,  p.  2510,  Section  852. 

The  land  in  controversy  is  described  as  all  of  the  quar- 
ter section  "lying  and  being  on  the  right  bank  of  White 
Breast  Creek."  Is  the  boundary  of  the  land,  so  lying  on  the 
bank,  at  the  top  of  the  bank,  the  water^s  edge,  or  the  center 
of  the  stream?  The  deed  does  not  express  or  suggest  any 
intention  of  reserving  or  excepting  from  the  operation  of  the 
coaveyance  the  narrow  strip  between  the  top  of  the  bank 
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and  the  water's  edge  or  the  center  ol  the  stream^  or  between 
the  last  two.  Nor  does  it  even  describe  the  bank  of  the 
stream  as  a  boundary,  but  merely  points  out  all  the  land 
lying  on  the  right  bank  thereof.  The  evidence  disclosed 
that  the  land  rises  gently  from  the  creek,  save  at  two  placen. 
where  it  was  more  abrupt  If  all  on  the  bank  were  in- 
cluded, it  must  necessarily  extend  at  least  to  the  waters 
edge.  Of  course,  the  owner  may  reserve  the  soil  under  the 
water,  but  the  presumption  is  that  the  purchaser's  title 
extends  as  far  as  the  grantor  owned,  for  that  a  narrow  strip 
between  the  edge  and  center  of  tbe  stream  would  probably 
be  valueless  to  the  grantor.'  Gould  on  Waters  (3d  Ed.), 
Section  193. 

So,  too,  for  like  reason,  the  description  in  a  deed  of  a 
boundary  as  the  bank  of  a  stream,  or  as  beginning  at  a  de- 
fined point  on  the  bank  and  running  along  a  nonnavigable 
stream,  is  presumed  to  run  along  the  center  of  the  stream, 
if  the  grantor's  title  so  extends.  Kent  v.  Taylor,  W  N.  HL 
489  (13  Atl.  419) ;  Oould  on  Waters,  Section  197  et  seq. 

The  language  of  the  description  may  be  such  as  to 
limit  the  boundary  to  a  line  on  the  bank  or  to  the  margin 
of  the  stream,  but  nothing  of  the  kind  is  to  be  ijbplied  from 
the  description  in  question.  3  Farnham  on  Waters,  Section 
857.  In  Murphy  v.  Copeland,  51  Iowa  515  (58  Iowa  409), 
the  language  employed  in  the  conveyance  was  such  that  the 
boundary  was  found  to  be  the  edge  of  the  stream  at  low 
water.  Hw«,  the  boundary  is  not  indicated  save  by  the 
location  of  the  land,  and  we  are  of  opinion  that  the  true 
boundary  is  that  of  the  adjoining  land,  i.  e.,  the  center  of 
the  stream. 

II.    The  condition  of  the  bond  is  '*tbat 

» 

8.  viNDOE  AMD  %  nyon  a  survey,  caused  to  be  made  by  Oath- 
qnantt^'of'  erlue  KcTr  of  the  real  estate  above  described, 
4^:  0?ilaic^'    it  shall  be  found  that  said  tract  of  land  coa- 

veyed  contains  less  than  55  acres,  and  if  tke 
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said  Charles  Luther  Fee  6hall  then  pay  to  said  Catherine 
Kerr  |160  per  acre  for  any  shortage,  then  thi»  obligation 
to  be  void;  otherwise  to  remain  in  full  force."    To  breach 
the  bond,  th^n,  it  nmst  have  been  found  that  the  land  con- 
veyed was  less  than  55  acres,  and  we  do  not  think  this  was 
conclusively  proven.    The  surveyor  testified  that  he  meas- 
ured the  land  ''to  the  bank  of  the  creek,''  and  ran  lines  at 
Xight  angles  with  the  creek  "to  the  creek  bank,"  and  made 
notes  of  the  distances.    These  lines  varied  from  5  feet  to 
59  feet  in  length.    The  areas  included  between  the  top  of 
the  bank  and  the  water's  edge,  he  did  not  compute,  but 
estimated  the  total  area  to  be  at  least  2^  acres.    Lyons 
testified  tfiat  the  surveyor  informed  him  that  he  "followed 
the  direction  of  the  plaintiff's  attorney,  and  had  surveyed 
to  the  commencement  of  the  slope  leading  down  to  the  wa- 
ter," and  that  "the  land  excluded  would  amount  to  approx- 
imately 3  acres."     This  was  in  accordance  with  the  sur- 
veyor's testimony,  and  Fee  swore  that,  both  before  and 
after  the  execution  of  the  deed  and  bond,  he  had  said  to  the 
sons  of  plaintiff,  who  had  negotiated  the  purchase,  that  the 
boundary  was  the  center  of  the  stream;  that,  "as  far  as  he 
knew,  it  was  in  the  creek  somewhere."    The  underbrush 
had  been  removed  down  to  the  water's  edge,  and  the  trees 
allowed  to  remain,  and  the  branches  of  those  on  either  side 
of  the  creek  at  places  hung  over  and  intertwined.    The  sur- 
veyor did  not  pretend  to  have  exercised  his  own  judgment, 
or  to  have  established  the  boundary  according  to  the  rules 
of  surveying,  but  ran  lines  along  the  top  of  the  bank,  as 
directed  by  plaintiff's  attoi-ney.     In  doing  so,  however,  he 
ran  lines  from  the  water's  edge  at  right  angles  with  the 
course  of  the  stream  to  the  line  on  the  bank,  and,  having 
the  distances  between  the  intersections  of  these  lines  and 
the  direction  of  the  bank  line,  it  was  a  mere  matter  of  com- 
putation to  fwcertain  the  area  between  the  bank  line  and 
the  water's  edge.    The  surveyor  did  not  make  the  compu- 
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tation  of  this  strip,  but  did  of  the  land  extending  to  the 
top  of  the  bank,  though  not  as  that  of  the  real  estate  con- 
veyed.   To  survey   land  means  to  asoertain  the  comen^ 
boundaries  and   divisions,  with  distanoes  and  directions, 
and  not  necessarily  to  compute  areas  included  within  de- 
fined boundaries.    Knowing  these,  any  competent  mathe- 
matician can  ascertain  the  areas.    What  is  meant  by,  "it 
shall  be  found  that  said  tract  of  land  conveyed  contains 
less  than  55  acres,''  is  that  this  shall  appear  from  a  correct 
computation  according  to  the  survey  as  made.    A  computa- 
tion of  the  area  to  the  creek    would    have    shown   it  to 
have  substantially  that  conveyed,  as  the  surveyor  testified 
that  there  were  52.65  acres,  if  measured  to  the  top  of  the 
bank,  and  in  the  strip,  at  least  2%  acres.    Not  the  survey,  but 
the  computation,  was  erroneous,  and  plaintiff,  in  stating  the 
result,  arbitrarily  aj .  :med  that  the  boundary  was  on  the 
top  of  the  bank,  instead  of  at  or  in  the  stream.    This  waa 
not  warranted  from  the  survey.    It  is  clear  from  the  survey 
as  made  that  55  acres  were  conveyed,  and  that  the  conrt 
erred  merely  in  directing  the  jury  to  return  a  verdict  for 
plaintiff  instead  of  defendant. — Reversed. 

QatnoRj  C.  J.,  Evans  and  Salingbb^  JJ.,  concur. 


Bbixb  T/)vibtt  et  al..  Appellees^  v.  W.  J.  Wrstbtp  et  aL, 

Appellants. 

WILLS:  Oonstmctton — ^Property  DeviBed — Q«seral  and  Qpedil  Oe- 
acripUoik— Effeet.  A  general  description  of  the  property  derlsed 
is  not  necessarily  limited  ^  by  a  special  description.  A  special 
description  may  perform  no  other  function  than  to  emphatisx 
the  general.  Where  a  general  description  of  property  de^sed 
manifestly  embraced  twu  lots,  heldf  an  added  special  description 
did  not  limit  the  devise  to  one  of  the  lots  only. 
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Appeal  from  PottauxUtamie  Distriot  Court. — Thomas  Ab- 

THUB^  Judge. 

SatubdaT;  May  12, 1917. 

Action  to  construe  a  will.  Decree  for  plaintiff  in  the 
district  court. — Affirmed. 

W.  8.  Baird,  for  appellants. 

W.  H.  Kill/pack  and  F.  E.  Northrop,  for  appellees. 

Gaynob,  C.  J. — ^This  action  involves  the 
rtrScHon^prop-  oonstructlon  of  the  third  clause  of  a  joint 
S^x«iVnd '  will  executed  by  John  X.  Baker  and  Har- 
criptiwi:  riet  Baker,  his  wife,  on  the  2l8t  day  of  Sep- 

cSect. 

tember,  1899.  The  first  paragraph  of  the 
will  recites  that  the  property,  both  real  and  personal,  is 
owned  jointly  by  the  Bakers,  husband  and  wife,  and  pro- 
vides that  the  one  surviving  shall  hoJd  the  same  and  have 
the  use  and  benefit  thereof  and  the  rents  and  profits  there- 
from during  the  period  of  his  or  her  natural  life.  The 
second  paragraph  provides  for  the  payment  of  debts,  last 
sickness  and  burial  expenses.  The  third  paragraph,  the 
one  in  controversy,  reads: 

"After  the  death  of  survivor  of  us,  as  aforesaid,  it  is 
our  wish  that  the  property  on  McPherson  Avenue  in  the  city 
of  Council  Bluffs,  Iowa,  more  particularly  described  as  a 
part  of  Lot  2  in  Southeast  Quarter,  Northeast  Quarter  of 
Section  30,  Township  75  North,  Range  43  West,  which  is 
the  homestead  in  which  we  now  reside,  together  with  build- 
ing adjoining,  should  become  the  property  of  Belle  Syfritt  of 
Kansas  City,  Missouri,  daughter  of  our  niece.  Belle  Burfon, 
during  her  life,  and  we  do  therefore  devise  the  property 
aforesaid  to  her,  the  said  Belle  Syfritt,  for  her  use  and 
benefit  during  the  period  of  her  natural  life,  with  remainder 
at  her  death  to  her  children.    If  she  die  without  issue  sur- 
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viving  her,  then  remainder  to  onp  pesidnarj  l^atees  here- 
inafter named.'' 

The  fourth  and  fifth  paragraphs  m^ke  special  bequests 
of  f 200  to  certain  beneficiaries  named  in  these  clauses.  The 
sixth  paragraph  gives  the  rest  and  residue  and  remainder 
of  the  estate,  real  and  personal,  left  after  the  death  of  the 
survivor,  to  W.  J.,  J.  H.,  and  F.  G,  Westrip,  of  Council 
Bluffs,  share  and  share  alike  in  fee  simple,  to  each  an  un- 
divided one  third. 

It  appean^  that,  at  the  time  this  will  was  executed,  the 
Bakers  owned  jointly  the  west  102. feet  of  Lot  2,  described 
in  the  third  paragraph  of  the  will,  and  owned  this  at  the 
time  of  the  death  of  the  survivor.  Both  the  Bakers  died 
some  time  prior  to  the  commencement  of  this  action.  It 
appears  that  this  property  was  situated  on  McPhereon 
Avenue  in  the  citv  of  Council  Bluffs;  that  the  west  51  feet 
was  purchased  by  the  Bakers  on  August  15,  1892,  from  J. 
R.  McPherson;  that  the  east  51  feet  was  purchased  July 
22,  1893,  from  the  same  party.  In  the  deeds,  each  part  was 
described  by  metes  and  bounds.  After  the  purchase  of  the 
west  51  feet,  the  Bakers  erected  a  dwelling  house  thereon, 
and  this  house  was  occupied  by  John  and  Harriet  as  their 
homestead  continuously  until  the  death  of  each  of  them. 
There  was  also  a  barn  erected  on  this  homestead  lot  near 
the  northeast  corner,  right  up  against  the  line,  in  dimen- 
sions 12  by  14  feet.  There  was  also  a  woodshed,  in  dimen- 
sions about  8  by  10  feet.  After  the  Bakers  had  completed 
this  building  on  the  west  51  feet,  they  continued  to  occupy 
it  as  a  home  until  the  death  of  Mrs.  Baker  in  1900,  and 
B^ker  continued  to  occupy  it  until  his  death,  about  1^08. 
After  the  death  of  the  first  Mrs.  Baker,  Baker  remarrie<l, 
and  occupied  it  as  a  home  up  to  the  time  of  his  death. 

The  next  year  after  the  purchase  of  the  east  half,  the 
Bakers  erected  a  house  on  it,  which  they  continued  to  revti. 
A  fence  divided  the  two  pieces  of  gro»nd,  running  north 
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amd  south.  We  herewith  submit  a  plat  of  the  property 
owned  by  the  Bakers  at  the  time  of  the  making  of  the  will^ 
and  at  the  time  of  the  death  of  the  survivor,  situated  ou 
MePherson  Avenue,  and  known  as  the  west  102  feet  of  Lot 
2,  soutiicast  quarter  of  northeast  quarter  of  Section  30, 
etc.,  as  described  in  the  third  clause  of  the  will.  MePher- 
son Avenue  runs  east  and  west  on  the  south  side  of  this 
property.  The  property  is  all  in  one  piece,  except  that 
there  is  a  fence  between  the  west  half  and  the  east  half 
of  the  property.  The  Bakers  owned  other  property,  con- 
sisting of  farm  lands,  which  Is  not  material  to  this  con- 
troversy. 


S 


ft>i 


51% 


8 
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Mcpherson  Avenue 

The  contention  of  the  plaintiff  is  that  the  entire  prop- 
erty   fronting  on    MePherson   Avenue  passed  to  her  and 
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her  son  under  the  will.  The  plaintiff  Belle  Lovett  is  the 
same  person  as  Belle  Syfritt^  named  in  this  clause,  and  the 
other  plaintiff  is  her  son. 

The  defendants,  the  Westrips,  claimed  that  only  the 
portion  occupied  by  the  Bakers  as  a  home  passed  to  the 
plaintiff  under  the  will.  This  brings  us  to  a  consideration 
of  this  clause. 

It  will  be  noted  that  the  building  occupied  as  a  home 
on  the  west  half,  and  the  other  building  on  the  east  half, 
are  on  the  part  of  Lot  2  owned  by  the  Bakers,  on  McPher- 
son  Avenue,  at  the  time  of  the  making  of  the  will  and  at 
the  time  of  the  death.  It  will  be  noted  from  the  wording 
of  the  will  that  the  property  on  McPherson  Avenue  is  given 
to  Belle  Syfritt  during  her  life,  with  the  remainder  over 
to  her  children.  If  nothing  further  appeared,  she  would 
plainly  be  entitled  to  all  of  this  property  on  McPherson 
Avenue,  by  the  express  wording  of  the  will.  It  is  claimed, 
however,  that  what  follows  this  bequest,  designated  as  a 
more  particular  description  of  the  part  of  Lot  2,  limits 
it  to  that  portion  occupied  as  a  homestead,  and  it  is  claimed 
that  this  is  all  that  was  given  to  Belle  Syfritt,  and  that 
the  words,  "together  with  the  building  adjoining,"  relate 
to  buildings,  and  must  be  construed  to  relate  to  buildings 
upon  the  property  devised.  The  Bakers  owned  the  land 
described  in  this  provision  of  the  will.  The  part  of  Lot  2 
owned  by  the  Bakers  was  the  west  102  feet  of  Lot  2.  On 
this  portion  of  Lot  2  owned  by  them  were  two  buildings, 
one  occupied  as  a  home,  and  the  other  building,  to  the  east, 
erected  by  the  Bakers  soon  after  they  purchased  the  east 
half  of  this  102  feet*  Both  these  buildings,  were  dwelling 
houses,  one  on  the  west  half  of  this  part  of  Lot  2  on  Mc- 
Pherson Avenue,  and  the  other  on  the  east  half,  on  this  part 
of  I^t  2  on  McPherson  Avenue.  The  one  on  the  west  half 
was  occupied  as  a  home,  and  the  one  on  the  east  half  oc- 
cupied by  tenants. 
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It  will  be  noted  that  the  will  says,  '^It  Is  our  wish  that 
the  property  on  McPherson  Avenue,  in  the  city  of  Council 
Bluffs,  pass  to  Belle  Syfritt."  That  is  to  say,  "more  par- 
ticularly described  as  a  part  of  Lot  2,  which  is  the  home- 
stead in  which  we  now  reside  together,  with  the  building 
adjoining,  should  become  the  property  of  Belle  Syfritt." 
We  think  it  reasonably  clear  that,  by  this  last  description, 
it  was  the  purpose  of  the  testators  to  make  more  certain 
their  intent  to  convey  the  entire  property  on  McPherson 
Avenue  to  Belle  Syfritt.  They  gave  to  her,  by  the  express 
wording  of  this  paragraph  of  the  will,  the  property  on  Mc- 
Pherson Avenue,  consisting  of  the  west  102  feet  of  Lot  2. 
By  the  more  particular  description  of  it,  they  indicated 
that  their  intent  was  to  devise  that  portion  of  the  lot  on 
which  the  home  building  in  which  they  resided  stood^  to- 
gether with  the  portion  of  the  lot  on  which  the  other  build- 
ing adjoining  it  stood-  We  do  not  think  this  more  par- 
ticular description  ought  to  be  construed,  or  was  intended 
to  be  understood,  as  limiting  the  general  description,  but 
rather  as  emphasizing  the  territorial  extent  of  the  bequest. 
Clearly,  if  they  had  stopped  with  the  general  description, 
and  had  said,  "It  is  our  wish  that  the  property  on  McPher- 
son Avenue,  in  the  city  of  Council  Bluffs,  should  become 
the  property  of  Belle  Syfritt,"  there  could  be  no  controversy 
here.  That  is,  in  fact,  what  they  did  say;  but,  in  attempting 
to  describe  it  more  particularly,  they  must  still  have  held 
in  mind  the  original  description,  and  emphasized  that  orig- 
inal description  by  adverting  to  the  fact  that  it  was  in- 
tended to  include  the  homestead  building  in  which  they 
I'esided,  together  with  the  building  adjoining,  which  stood, 
of  course,  upon  the  east  half  of  the  property  covered  by  the 
first  description. 

We  are  not  confined  to  the  particular  description,  and 
not  forced  to  base  our  conclusion  on  the  thought  that  there 
was  a  gift  of  the  building  adjoining,  and  that  this  gift 
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carried  the  land  with  it,  because,  in  our  judgment,  the  gen- 
eral description  carried  the  land,  and  the  reference  to  the 
building  was  intended  to  more  particularly  emphasize  tha 
fact  that  the  land  on  which  they  stood  should  pass,  and  to 
emphasize  the  fact  that  it  was  all  intended  to.  pass  under 
the  general  description. 

The  contention  of  the  defendant  is  that  the  more  par- 
ticular description  limits  the  territorial  extent  of  the  be- 
quest to  that  part  actually  occupied  as  a  home,  while  the 
contention  of  the  plaintiff  is  that  this  particular  description 
neither  enlarges  nor  abridges  the  original  bequest,  but  em- 
phasizes and  particularizes  the  ertent  of  the  bequest.  There 
is  no  occasion  for  our  seeking  technical  deAnitions  of  the 
word  "building,"  or  of  the  word  "adjoining."  We  take  the 
language  in  its  usual  and  ordinary  sense.  The  building  ad- 
joining was  a  building  on  the  portion  of  the  lot  adjoining, 
adjoining  that  portion  occupied  as  a  homestead.  It  would, 
it  seems  to  us,  be  an  unnatural  interpretation  of  the  word- 
ing to  say  that,  by  "the  building  adjoining,"  they  referre4 
to  the  barn  and  woodshed  in  the  rear  of  the  homestead 
property.  The  bequest  of  the  homestead  property,  if  that 
were  all,  would  include  buildings  upon  the  land  bequeathed, 
and  these  words  would  be  entirely  superfluous,  if  not  «i- 
tirely  meaningless.  The  district  court  interpreted  this  to 
mean  that  the  Bakers  wished  that  all  the  property  owned 
by  them  at  the  time  of  their  death,  on  McPherson  Avenue, 
in  the  city  of  Council  Bluffs,  should  become  the  property 
of  Belle  Syfritt  upon  the  death  of  the  survivor,  as  therein 
indicated ;  that,  by  the  more  particular  description,  the  tes- 
tators intended  to  emphasize  the  fact  that  this  bequest  in- 
cluded the  property  then  occupied  by  them  as  a  home,  to- 
gether with  the  other  property  adjoining,  on  which  a  build- 
ing had  been  erected.  We  think  this  does  no  violence  to 
the  language,  and,  to  our  minds,  expresses  the  intent  of  the 
testators. 
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Some  complaint  is  made  of  the  action  of  the  court  in 
excluding  testimony  offered  by  appellant.  A  careful  exam- 
ination of  this  testimony  satisfies  us  that  no  error  was  com- 
mitted by  the  court  in  this  respect. 

It  has  been  repeatedly  held  by  this  court  that,  in  con- 
struing and  interpreting  wills,  where  there  is  no  latent 
ambiguity  in  the  will,  the  intent  of  the  testator  must  be 
ascertained  from  the  written  instrument,  and  from  that 
alone.  His  mind  and  purpose  were  expressed  in  the  instru- 
ment, and  it  is  the  evidence  to  guide  the  court  in  deter- 
mining what  his  mind  and  purpose  were.  We  reach  the 
conclusion  that  the  court  below  is  right,  and  the  judgment 
is,  therefore, — Affirmed, 

Ladd^  Evans  and  Salingbb^  JJ.,  concur. 


Remi  Matthys^  Appellee,  v.  W.  fl.  Donelson,  Appellant. 

UMITATION   OF   ACTIONS:      Computation   of   Period^Ex   Con- 

1  tractu  (7)  or  Ex  DeUcto  (?) — ^Presumptlon.    Uncertainty  whether 
-     an  action,  in  view  of  the  pleadings,  is  ex  contractu  or  ex  delicto, 

will  be  resolved  in  favor  of  the  former  when  necessary  in  oT' 
der  to  avoid  the  statute  of  limitations. 

PIiBADINO:      Demurrer — Overruling    Demurrer — ^When    Answering 

2  Over  Does  not  Constitute  Waiver.  Answering  over,  after  an 
adverse  ruling  on  a  demurrer  to  the  petition,  does  not  waive 
the  point  raised  by  the  demurrer  when  the  same  is  repeated 
in  the  said  answer. 

UMITATION  OF  ACTIONS:     Pleading—Amendment  Setting   V^ 

3  New  Cause  of  Action — ^Demurrer.  Principle  recognized  that  a 
demurrer  to  an  amended  and  substituted  petition  which  sets 
up  a  cause  of  action,  separate  and  distinct  from  that  pleaded  in 
the  original  petition,  should  be  sustained  when  such  new  cause 
of  action  is  barred  by  the  statute  of  limitations. 

CONTRACTS:    Requisites  and  Validity — Inq^lications  as  Part  of  Con- 

4  tract.  The  law  enters  as  a  silent  factor  into  every  contract 
That  which  is  implied  by  law  becomes  a  pari  of  the  written  con- 
tractf  the  same  in  general  as  if  it  were  written  therein.  So 
held  where   defendant  contended  that  the  action  was  really 
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based  on  that  part  which  the  law  implied  in  a  written  contract, 
and  that,  therefore,  the  action  waa  barred  by  the  statute  of 
limitations. 

LIMITATION  OF  ACTIONS:    Barred  Actions— Bight  of  PlaintlfT  to 

5  Plead  in  Beply.  Plaintiff's  right  to  plead  in  his  reply  a  barred 
cause  of  action  In  defense,  or  as  an  offset  to  defendant's  counter- 
claim, is  equal  to  defendant's  right  to  plead  in  his  ansvoer 
a  barred  cause  of  action  in  defense,  or  as  an  offset  to  plaintlfTs 
cause  of  action.     (See  Sees.  3457,  3570,  3576,  3577,  Code,  1897.) 

TBIAL:      Verdict — Amendment   by   Jury — Scope   and   Nature  Per- 

6  mitted.  The  separation  of  a  Jury  after  returning  a  sealed  ver- 
dict does  not  prevent  them  from  being  recalled,  if  promptly 
done,  and  directed  to  do  the  ministerial  act  of  inserting  in  the 
verdict  a  fact  already  determined  but  inadvertently  omitted. 
So  held  where  the  jury  was  recalled  and  directed  to  insert  the 
date  from  which  interest  was  to  he  computed, 

TBIAL:     Verdict— Amendment  by  Court  and  Jury.    The  following 

7  principles,  relating  to  the  corrections  of  sealed  verdicts,  are 
recognized: 

1.  That  the  sealing  of  a  verdict,  though  the  equivalent  of  a 
rendition  and  recording,  is  no  obstacle  to  the  subsequent  in- 
quiry whether  that  which  is  presumably  recorded,  was  in  fact 
the  verdict  of  the  Jury. 

2.  Such  sealing  does  not  prevent  the  Jury  from  subsequently 
inserting  in  the  verdict  the  amount  of  the  recovery,  when  the 
party,  if  entitled  to  recover  at  all.  Is  entitled  to  an  admitted 
amount. 

3.  Where  the  verdict  is  for  an  amount  less  than  it  should  have 
been  (if  in  favor  of  a  party),  the  court  may  not  increase  the 
verdict  to  the  correct  sum. 

PLEADING:     Amendment— After  Argument    on    Motion    For   New 

8  Trial.  Amendments  may  be  properly  permitted  even  after  ar- 
gument on  motion  for  new  trial.  So  held  where  plaintiff,  after 
such  argument,  so  amended  as  to  remove  all  question  as  to 
whether  he  was  suing  on  contract  or  on  tort.  (Sees.  3600,  37G0, 
Code,  1897.) 

Appeal  from  Boone  District  Court. — H.  E.  Fry,  Judge 
Monday^  January  15,  1917. 

Rehkarimo  Denied  Saturday,  May  12,  1917. 
Action   to  recover  valu^  of  stallion   alleged  to  ha^ 
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been  converted  by  defendant  to  his  own  use  resulted  in 
judgment  against  defendant,  from  which  he  appeals. — Af- 
firmed. 

D.  G.  Baker  and  Whitaker  d  Snell,  for  appellant. 

Cfoodykoontz  d  Mahoney  and  Frank  Porter,  fop  ap- 
pellee. 

Ladd^  J. — I.    The  subject  of  this  story 

1.  Limitation  of    is  HcTode  De  Fasteouw,  born  in  Belgium, 

pStatioo  o?"'     and  brought  to  Bouton  in  1903,  at  the  age  of 

period :  ex  con-     j^  _,,  .      ,  _    . 

tractu  (?)  or     two  years.    This  happened  in  pursuance  of 

ex  deUcto  ( ?)  :  ^        •  ,  ,   ,  ^ 

presumption.       an  agreement  evidenced  in  words  following: 

"Antwerp,  Belgium,  Oct.  Slst,  '03. 
"This  is  to  certify  that  I,  W.  B.  Donelson,  will  take  the 
2  yr.  old  stallion  Herode  De  Fasteouw,  sired  by  Brin 
D'Or,  to  America  and  sell  him  to  the  best  of  my  judgment, 
for  Kemi  Matthys,  said  Remy  Matthys  to  run  all  risks  on 
part  of  said  horse. 

"W.  B.  Donelson." 
In  March,  1908,  defendant  exchanged  Herode  to 
Muench  Bros.  This  action  for  the  value  of  the  horse  was 
begun  January  16,  1913,  though  the  original  notice  had 
been  delivered  to  the  sheriff  and  served  December  20th  pre- 
vious. The  petition  alleged,  "that  said  W.  B'.  Donelson  did 
take  said  horse  to  America  and  did  sell  him  and  has  re- 
fused and  still  refuses  to  pay  over  the  proceeds  of  said  sale." 
The  prayer  was  for  |440,  with  interest  thereon  from  Octo- 
ber 31,  1903.  The  answer  averred  that,  on  its  arrival  at 
Bouton,  defendant  discovered  that  the  horse  was  afflicted 
with  a  disease  known  as  chorea,  of  which  plaintiff  is  al- 
leged to  have  known,  and  that  the  horse  was  exchanged  to 
Mnench  Bros,  in  March,  1908,  defendant  receiving  in  value 
about  f350.  By  way  of  counterclaim,  he  asked  to  be  al- 
lowed $1,300  for  the  keeping  and  care  of  the  horse  in  the 
meantime,  flOl.75  for  cost  of  transportation,  and  |o00  as 
damage  in   consequence  of  breach  of  warranty   that   one 
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mare  bought  of  and  another  through  plaintiff  were  with 
foal.  The  reply  denied  the  allegations  of  the  counterclaim, 
and  by  way  of  set-off  averred  that  the  use  made  of  the 
horse  by  defendant  more  than  offset  the  amount  asked  for 
its  care  and  keeping.  Later  on,  plaintiff  added  a  count  to 
his  petition,  praying  to  be  allowed  |2,000  for  the  use  of  the 
stallion  4  years  for  breeding  purposes.  Thereupon,  defend- 
ant withdrew  from  the  answer  the  paragraph  alleging  dis- 
ease of  the  horse,  its  exchange,  and  value  of  the  horses  re- 
ceived by  him  in  pursuance  tliereof.  Another  amendment 
to  the  petition  was  filed,  alleging  the  conversion  of  the  horse 
by  defendant  in  March,  1908,  that  its  value  then  was  f  1,000, 
and  praying  judgment  for  ?3,000.  All  ^hese  pleadings, 
other  than  the  petition,  were  filed  after  March,  1913,  and 
therefore  more  than  5  years  after  the  alleged  conversion  of 
the  stallion.  On  January  29,  1915,  plaintiff  filed  an 
amended  and  substituted  petition,  alleging  the  contract  and 
the  transportation  of  the  horse  in  pursuance  thereof  as  in 
the  petition,  and  that  defendant  retained  possession  of  said 
horse  until  the  month  of  March,  1908,  and  during  said 
month  converted  said  horse  to  his  own  use,  in  that  he  dis- 
posed of  said  horse  by  trading  same,  and  failed  and  refused 
to  account  to  plaintiff  for  the  reasonable  value  of  said  horse 
at  said  time,  or  any  part  thereof;  that  its  treasonable  value 

was  |1,000,  and  prayed  judgment  for  that 
2.  Pleading  :  de-     amount  with  interest  from  March,  1908-     A 

murrer :  over-  ' 

ruling  demur-      demurrer  thereto,  on  the  ground  that   the 

rer:   when   an-  7  ©  *-     ^^^ 

dols'^^SSt  TO*n.      amended   and   substituted   petition   showed 
waiver.  ^^  ^*®  ^^^^  ^^^^  ^^®  cause  of  action   wa;^ 

barred  by  the  statute  of  limitations,  was 
overruled.  Defendant  raised  the  same  point  in  his  answer, 
and  pleaded  the  counterclaim  previously  interposed.  So 
the  point  was  not  waived  by  pleading  over,  as  suggested  by 
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appellee.  The  ruling  on  the  demurrer  raised 
ACTioNs'^pip*nd-  the  question  as  to  whether  a  new  and  differ- 
mSa't^semnV       ent  cause  of  action  than  that  pleaded  in  the 

up  ^ew  cause  ....  .  .      xi_  ^    -i         ^        t 

of  action :  petition  was  set  up  in  the  amended  and  sub- 

demurrer.  .  , 

stituted  petition.  If  this  was  done,  and  the 
new  cause  of  action  was  barred  by  the  statute  of  limi- 
tations in  5  3'ear8,  then  the  demurrer  should  have  been  sus- 
tained. Van  Patten  v.  Wangh.  122  Iowa  802;  Oordon  v. 
Chicago,  R,  I.  rf  P.  /?.  Co.,  129  Iowa  747;  Cahill  v.  Illinois 
Cent.  R,  Co.,  137  Iowa  577,  579. 

Though  the  contract  contains  no  prom- 
4.  roNTRACTR :        \^Q  to  accouut  for  the  proceeds  of  the  horse, 

reqiiisitps  and  *^  ' 

cat lonV  as™^^*    *^^^  ^^  plainly  to  be  implied  ftrom  the  Ian- 
contract.  Q^^g^  employed  therein,  and  is  as  much  a 

part  thereof  as  though  written.  Fawkner 
r.  Smith  Wall  Paper  Co.,  88  Iowa  169;  Long  v.  Straus, 
(Ind.)  57  Am.  Rep.  87;  6  R.  C.  L.  856.  This  is  not  ques- 
tioned, and  the  arguments  of  counsel  proceed  on  the  theory 
that,  if  the  action  is  founded  on  written  contract,  as  cer- 
taiijly  it  was  originally,  the  statutory  period  of  limitations 
within  which  suit  must  have  been  brought  had  not  expired. 
Section  3447,  Code.  If,  however,  the  action  is  founded  on  a 
contract  implied  by  law,  the  period  of  the  statute  of  limita- 
tions had  run  prior  to  the  filing  of  the  amended  and  substi- 
tuted petition.  The  situation  is  such,  in  many  cases,  that  an 
action  as  of  tort,  or  an  action  as  for  breach  of  contract,  may 
be  brought  by  the  same  party  upon  the  same  state  of  facts. 
Cooley  on  Torts  (3d  Ed.)*56.  Thus,  actions  for  the 
(came  loss  may  be  maintained  against  a  common  carrier  of 
goods  or  messages  ex  contractu  or  ex  delicto;  and  save  when 
the  bar  of  the  statute  of  limitations  is  involved,  if  there 
be  doubt,  the  cause  of  action  is  usually  construed  as  sound- 
ing in  tort.  Owens  Bros,  v,  Chicago,  R.  I.  d  P.  R.  Co.,  139 
Iowa  538;  Mentzer  v.  Western  Union  Tel.  Co.,  93  Iowa 
752.     But  where  one  would  be  barred  by  the  statute  of 
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limitations  and  the  other  would  not,  the  latter  will  be  pre- 
sumed to  have  been  intended,  for  it  is  not  likely  that  any- 
one would  choose  to  prosecute  an  action  ex  delicto  which 
would  be  barred  when  the  same  relief  would  be  available 
in  an  action  ex  contractu.  8t.  Louis,  etc.,  R.  Co.  v.  Sweet, 
(Ark.)  40  S.  W.  463. 

"A  tort  may  be  dependent  upon,  or  independent  of, 
contract.  If  a  contract  imposes  a  legal  duty  upon  a  per- 
son, the  neglect  of  that  duty  is  a  tort  founded  on  contract; 
so  that  an  action  ex  contractu  for  the  breach  of  contract,  or 
an  action  ex  delifCto  for  the  breach  of  duty,  may  be  brought 
at  the  oplion  of  the  plaintiff." 

Prior  to  the  abolition  of  distinctions  between  forms  of 
action,  and  the  adoption  of  the  Code  system  of  pleading, 
it   was  often  important  to   ascertain   whether,   under  the 
averments  of  a  declaration,  the  action  sounded  in  contract 
or  tort.     See  Dale  v.  Hall,  1  Wilson  281;  Bretherton  v. 
Wood,  3  Brod.  &  B.  54;  Burnett  v.  Lytich,  5  B.  &  G.  589. 
See,  also,  Staley  v.  Jameson,  46  Ind.  159  (15  Am.  Rep.  285). 
In  SJiemian  v.  Western  Stage  Co.,  22  Iowa  556,  there  ap- 
pears to  have  been    no   allegation    of   contract   or  breach 
thereof.    In  Flint  &  Walling  Mfg.  Co.  v.  Beckett,  167  Ind. 
491  (12  L.  R.  A.  [N.  S.]  924),  thje  subject  is  discussed,  and 
cases  bearing  thereon  collected  in  the  note  appended  there- 
to.   Here,  the  situation  was  such  that  plaintiff  might  have 
sued  for  damages  consequent  on  the  breach  of  the  contract, 
though  this  was  by  converting  the  property  defendant  had 
undertaken   to  sell,  or  for  conversion   alone,  resting  the 
claim  on  the  duty  to  do  as  agreed,  and  his  violation  of  such 
duty.    It  may  be  conceded  that  the  pleading  did  not  make 
it  clear  on  which  the  cause  of  action  was  founded,  whether 
on   contract  or  on   tort,   and,   in   these  circumstances,  to 
avoid  the  bar  of  the  statute  of  limitations,  it  will  be  con- 
strued to  be  an  action  ex  contractu  rather  than  ex  delicto. 
8t.  Ijouis,  etc.,  R.  Co.  v.  Btceet,  (Ark.)  40  S.  W.  463,    Any 
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doubt  on  the  question  was  settled  by  the  filing  of  the  amend- 
ment hereinafter  referred  to.  See  Taylor  v.  Taylor,  110 
Iowa  207.  There  was  no  error  in  overruling  the  plea  of 
the  bar  of  the  statute  of  limitations. 

11.    For  reply,  plaintiff  put  in  issue  the 
6.  LIMITATION  OF   allegation  of  the  answer,  and  averred  that 

ACTIONS :   bar-  ®  ' 

rfht*  of  plain-     *^^  ^^  ^'  *^®  stalHon  for  breeding  purposes 
In*  reply!  and  farm  work  was  equal  in  value  to  the 

sum  claimed  in  the  counterclaim.  Defend- 
ant thereupon  moved  that  the  portion  of  the  reply  plead- 
ing an  offset  to  the  counterclaim  be  stricken,  for  that  it 
constituted  new  matter  which  might  not  be  set  up  in  the 
reply  and  must  be  alleged  in  the  petition.  The  motion  was 
sustained.  Thereupon,  an  amendment  to  the  petition,  al- 
leging the  same  matter  and  praying  for  judgment  in  an' 
additional  amount  of  12,000,  was  filed.  A  demurrer  there- 
to on  the  ground  that  the  cause  of  action  included  in  the 
amendment  was  barred  by  the  statute  of  limitations,  was 
sustained.  The  amended  and  substituted  reply  was  there- 
upon refiled.  A  motion  to  strike  on  the  above  ground, 
among  others,  was  overruled.  It  will  be  observed  that  the 
items  for  work  and  breeding  services  were  barred  by  the 
statute  of  limitations,  and  for  this  reason,  a  count  there- 
for could  not  stand  in  the  petition  as  against  the  plea  of 
such  statute.  But  such  items  might  be  pleaded  as  a  set-off, 
under  Section  8467  of  the  Code,  declaring  that : 

''A  counterclaim  may  be  pleaded  as  a  defense  to  any 
cause  of  action,  notwithstanding  it  is  barred  by  the  pro- 
visions of  this  chapter,  if  it  was  the  property  of  the  party 
pleading  it  at  the  time  it  became  barred,  and  was  not  barred 
at  the  time  the  claim  sued  on  originated ;  but  no  judgment 
thereon,  except  for  costs,  can  be  rendered  in  favor  of  the 
party  so  pleading  it." 

It  is  to  be  noted  that  this  does  not  limit  the  right  to 
so  plead  to  ''any  claim  of  action"  as  alleged  in  the  petition. 
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but  tfa]0  may  be  done  tiiongh  such  cause  is  alleged  Sn  the 
answer  and  counterdaim.  Section  8S70  of  the  Cod'e  points 
out  under  what  conditions  a  cause  of  action  mav  be  pleaded 
in  a  counterclaim.  The  defense  to  a  counterclaim  pleaded 
in  the  answer  necessarily  must  be  set  up  in  the  reply  (Sec- 
tion 3576,  Code) ;  and  it  must  either  (1)  put  in  issue  the 
allegations  of  the  counterclaim,  or  (2)  aver  "any  new  mat- 
ter, not  inconsistent  with  the  petition,  constituting  a  defense 
to  the  matter  alleged  in  the  answer;  or  the  matter  in  the 
answer  may  be  confessed,  and  any  new  matter  alleged^ 
not  inconsistent  with  the  petition,  which  avoids  the  same, 
but  an  allegation  of  new  matter  in  avoidance  shall  not  be 
treated  as  a  waiver  of  the  denial  of  the  allegations  of  the 
answer  implied  by  law."     Section  3577,  Code. 

Pleading  a  counterclaim  under  Section  3577  of  the 
Code,  above  quoted,  is  of  new  matter  constituting  a  defense, 
as  contemplated  in  these  sections,  and  such  a  claim  may 
thus  be  interposed  as  a  set-off  to  the  counterclaim.  This 
api^»ears  from  Jllsly  v.  Grayson,  105  Iowa  685,  and  cases 
therein  cited.  Stress  is  there  laid  on  the  fact  that  the  cause 
of  action  pleaded  in  the  reply  as  an  offset  might  not  have 
been  included  in  the  petition  praying  judgment  fbr  rent 
and  the  establishment  of  a  landlord's  lien  under  the  statute', 
but  this  was  to  indicate  the  analogy  with  a  case  where  this 
is  prevented  because  the  cause  sought  to  be  interposed  as 
an  offset  is  barred  by  the  statute  of  limitations,  and  as  a 
i^ason  for  allowing  the  set-off  to  be  set  up  in  the  reply. 
We  are  of  opinion  that  the  trial  judge  rightly  alloi^-ed  the 
reply  to  stand.  Some  other  rulings  6n  motions  are  com- 
plained of,  but  all  were  either  discretionary  or  waived  bj 
pleading  over. 

III.  The  cause  was  submitted  to  the  jury,  March  12. 
1915,  and,  in  pursuance  of  agreement,  the  return  of  a  sealeil 
verdict  authorized.  A  verdict  was  ngrieed  to  at  12:30 
o^clock  A.  M.,  March  18th,  and  handed  to  thie  bailiff.    At 
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9  o'clock  in  the  morning  of  that  day,  court  convened,  and 
the  verdict  was  opened  and  read.  It  was  in  words  follow- 
ing: 

"We,  the  jury^  find  for  plaintiff,  and  assess  his  recovery 
at  the  sum  of  $578.25,  6  per  cent  interest,  and  costs" — signed 
by  the  foreman. 

Thereupon,  the  court  instructed  the  jury,  all  of  whom 
had  returned  to  the  court  room,  as  directed  on  retiring  the 
previous  evening,  that: 

"There  being  some  doubt  as  to  meaning  of  the  verdict 
you  have  returned,  as  to  the  question  of  interest,  I  will  send 
you  back  to  your  jury  room  with  the  following  additional 
instruction  No.  15.  Instruction  No.  15:  You  will  indicate 
in  your  verdict  the  date  from  which  the  interest  on  the 
amount  specified  in  your  verdict  should  begin." 

The  jury  retired,  and  later  returned  the 

^'  amendaieiS*''by*   ^^^    verdict,    With    these    words    added: 
court  and  «From  March  31,  1908."     Exceptions  were 

saved  by  counsel  for  appellant,  and  it  is  con- 
tended that  •  the  instruction  sending  the  jury  back  wan 
erroneous,  for  that  (1)  its  verdict  had  been  returned  and 
the  jury  had  been  discharged  and  had  separated,  and  (2)  the 
instruction  required  the  allowance  of  interest.  Under  Sec- 
tion 8724  of  the  Code,  "sealing  [the  verdict]  is  equivalent 
to  a  rendition  and  a  recording  thereof."  So  considered, 
it  may  not  be  recalled  or  altered.  But  this  does  not  pre- 
clude inquiry  as  to  whether  that  presumably  recorded  was 
In  fact  the  verdict  of  the  jury.  Carlson  v.  Adw,  144  Iowa 
663;  QilUspie  f>.  A^hford,  125  Iowa  729;  Cohen  v.  Siouw 
City  Traction  Co,,  141  Iowa  469. 

Nor  is  it  in  the  way  of  the  jury's  correcting  the  ver- 
dict, when  for  a  party  who  is  entitled  to  recover  an  un- 
controverted  amount^  if  at  all^  by  inserting  the  same.    Ow' 
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ford  Junction  Savings  Bank  v.  Cook,  134  Iowa  185;  Wright 
V.  Wright,  114  Iowa  748;  Higley  t?.  Xeivell,  28  Iowa  516, 
518 ;  Lee  r.  Bradtcay,  25  Iowa  216 ;  Hamilton  v.  Barton,  20 
Iowa  505;  Tifield  v,  Adams,  3  Iowa  487. 

&\xt  where  the  verdict  is  for  an  amount  le^s  than  it 
should  have  been,  if  for  a  party,  the  amount  may  not  be 
increased  to  the  correct  sum  by  the  court.    Rueher  v,  Negles, 
147  Iowa  734.     8ee,  also,  Miller  v.  Mahon,  6  Iowa  456; 
Rogers  v.  Hanson,  35  Iowa  283;  Hetland  v.  Bilstad,  140 
Iowa  411 ;  Smith  v.  Dow,  178  Iowa  108.    These  authorities 
dispose  of  the  contention  that  the  jurors  may  not  be  re- 
quired to  consider  the  verdict  after  it  has  been  returned 
sealed.     The  rule  is  firmly  settled  thereby  that,  to  make 
some  formal  correction,  or  insert  some  undisputed  fact  to 
i-ender  the  verdict  complete  and  responsive  to  the  issues,  the 
jury,  though  having  separated,  may  be  required  again  to  re- 
tire and  correct  the  verdict  previously  returned,  provided 
this  be  done  promptly.     However,  the  jury,  after  the  ren- 
dition of  the  sealed  verdict,  and  separation,  may  not  be  re- 
quired to  settle  a  controverted  issue  or  to  correct  their  ver- 
dict, save  a«<  this  may  be  done  without  deliberation  and  min- 
isterially, in  the  way  of  evidencing  in  the  verdict  what  had 
previously  been  concluded  upon,  or  matters  uncontroverted, 
essential  to  the  disposition  of  the  case.    Here,  the  court 
had   instructed  the  jury,  in  the  third  paragraph  of  the 
charge,  to  allow  the  plaintiff  the  reasonable  value  of  the 
stallion  when  exchanged  in  March,  1908,  by  "saying: 

'^You  should  also  allow  plaintiff  interest  on  whatever 
amount  you  find  was  the  reasonable  market  value  of  said 
horse  at  said  time  from  April  1,  1908,  to  date  at  the  rate 
of  six  per  cent  per  annum." 

Then  follow  instructions  relating  to  the  counterclaim 
and  offset  thereto,  and  the  jury  is  directed  to  deduct  the 
amount,   if   any,   allowed   on    the   counterclaim    from    the 
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amount  so  found  owing  the  plaintiff,  and  return  a  verdict 
for  the  difference. 

Under  this  instruction,  the  jury  might  have  added  the 
interest  to  the  market  value  of  the  horse,  and  found  the 
total  amount  owed  to  the  plaintiff,  or  that  amount  less  any 
allowance  on  the  counterclaim,  and  have  inserted  the  same 
in  the  verdict;  or  the  market  value  may  have  been  found, 
and  this,  or  this  less  any  allowance  on  the  counterclaim,  in- 
serted, with  the  addition,  in  substance,  of  the  following;: 
"With  interest  at  6  per  cent  per  annum  from  March  .*U, 
1908."  Prom  the  verdict,  it  was  not  clear  which  method 
the  jury  had  followed.  Directing  them  to  state  in  llieir  ver- 
dict the  time  from  which  interest  was  to  be  computed  mere- 
ly exacted  that  the  verdict  disclose  which  method  had  in 
fact  been  pursued.  So  to  do  did  not  require  deliberation, 
but  the  certification,  as  it  were,  of  what  conclusion  with 
reference  to  interest  had  been  reached,  by  so  indicating  in 
the  verdict.  If  ftomething  had  been  deducted  as  an  allow- 
ance on  the  counterclaim,  and  thereby  interest  not  com- 
puted on  the  entire  value  of  the  horse,  defendant  was  not 
prejudiced,  and  the  only  question  of  any  significance  is 
whether  the  interest  had  been  included  in  the  amount  in- 
serted in  the  verdict,  or  was  intended  to  be  added  by  com- 
putation from  the  date  of  the  breach  of  the  contract.  As 
said,  BO  stating  was  no  more  than  the  performance  of  a 
ministerial  act,  i.  e.,  certifying  what  the  jury  had  previous- 
ly found,  but  omitted  to  definitely  state  in  their  verdict. 

IV.    After   the    verdict   had    been    re- 

**  rmendment:       tumed  and  the  motion  for  new  trial  partly 

ment  o*n  mition  argued,  plaintiff  filed  another  amendment  to 

for  new  trial.     ^^^   amended   and   substituted  petition   by 

adding  thereto,  between  the  words  "defendant"  and  "con- 
verted "  the  following  i  "In  violation  of  said  contract."  A 
motion  to  strike  was  overruled,  and  rightly  so.  All  the 
rulings  of  the  court  were  on  the  theory  that  plaintiff  was 

Vol.  179  la.— 71 
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claiming  damages  for  breach  of  the  contract  allegeil.  and 
not  for  tort,  and  if  this  was  not  specifically  allegeti,  there 
was  no  error  in  permitting  an  amendment  so  doing.  No 
one  was  prejudiced  thereby,  even  though  after  verdict,  and 
the  course  pursued  was  specifically  authorized  by  statute. 
Section  3760  of  the  Code. 

The  evidence  was  suflBcient  to  support  the  verdict,  and 
the  judgment  is — Affirmed. 

Gaynor^  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


Maud  Pirkl  et  al..  Appellees,  v.  Nathan  Ellbnbbrger  et 

al..  Appellants. 

WILLS:     Undue  Influence— Pleading — SuAciency.     A  general  alle- 

1  gatipn  of  undue  ixsfluence  is  sufficient,  in  the  absence  of  a  mo- 
tion for  more  specific  statement.  ^ 

FSAUD:    Pleading— Oondnslons  of  Law.    Principle  recognized  that 

2  a  general  allegation  of  fraud  ampunta  to  no  more  than  a  con- 
clusion. 

APPEAL  AND  EBBOB:  Assignment  of  Error — Suffldeney.  An 
8  assignment  of  error  will  be  disregarded  which  fails  to  point 
out  in  some  fairly  definite  way  wherein  tjie  lower  court  com- 
mitted error.  Counsel  wholly  misses  tl^e  rules  when  he  compels 
th«  court  to  speculate  or  to  make  an  independent  examination 
in  order  to  determine  the  precise  point  relied  on  for  reversal. 
PRINCIPLE  APPLIED:  An  assignment  was:  "The  court 
erred  at  Ab.  page  57,  line  22,  Ab.  58,  line  6,  and  again  at  Ab. 
page  57»  line  29."    Held,  insufficient  to  present  any  error. 

WILLS:     Undue  Influence — Evidence — Sufficiency.     Evidence  evinc- 

4  ing  unusual  activity  on  the  part  of  the  beneficiaries  of  a  will 
in  procuring  its  execution  reviewed,  and,  In  connection  with  the 
inequalities  of  the  will,  held  to  create  a  jury  question  on  the 
issue  of  undue  influence. 

WILLS:    Undne  Influence — Evidence — ^Unequal  Distribution.    Princi- 

5  pie    recognized    that    inequality   of   distributibn    among    those- 
equally  entitled  to  be  remembered  by  testator  may  be  a  v;ery 
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material  factor  In  determining  Whether  the  will  In  question 
expreues  the  testator's  will. 

WILLS:    Undue  Influence — ^Fiduciary  Selation — ^Testamentary  aifts 

6    — ^Presumption  and  Burden  of  Proof.    Gifts  inter  vivo$,  when 

fiduciary  relations  exist  between  donor  and  donee,  are  presumed 

to  have  been  brought  about  by  means  of  the  undue  influence  of 

donee.    This  rule  has  no  applieaticn  to  testamentary  gifts. 

Appeal  from  Johnson  District  Court Ralph  P.  Howell, 

Judge. 

Saturday,  May  12,  1917. 

Action  involving  the  contest  of  a  will,  based  on  the 
ground  that  the  same  was  procured  by  undue  influence. 
Verdict  and  judgment  setting  aside  the  will.  Defendants, 
proponents,  appeal. — Reversed. 

John  J.  Iseij,  for  appellants. 

Butcher  d  Davis,  for  appellees. 

Gaynor,  C.  J.— This  action  is  brought  to  set  aside  the 
pn)bate  of  an  instrument  purporting  to  be  the  last  will  of 
one  William  Ellenberger,  Sr.,  and  to  have  the  instrument 
declared  of  no  force  and  effect.  On  the  1st  day  of  May, 
1914,  a  paper  purporting  to  be  the  last  will  and  testament 
of  William  Ellenberger,  Sr.,  was  filed  for  probate  in  the 
district  court  of  Johnson  County.  Thereafter,  on  the  10th 
day  of  February,  1915,  this  instrument  was  admitted  to  pro- 
bate and  duly  probated,  and  William  Ellenberger,  Jr.,  ap- 
pointed executor.  On  the  11th  day  of  February,  1915,  Maud 
Pirkl,  UsLvy  Lenoch  and  Hannah  Evans,  daughters  of  the 
said  William  Ellenberger,  Sr.,  filed  their  petition  in  the  same 
court,  alleging  that  the  said  instrument  admitted  to  pro- 
bate and  probated  is  not  the  valid  will  of  William  Ellen- 
berger, Sr,,  for  the  following  reasons:  (1)  That,  at  the  time 
of  its  execution,  he  was  not  possessed  of  testamentary  ca- 
pacity ;  that  he  was  old,  infirm,  of  unsound  mind,  and  inca- 
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pable  of  executing  a  will;  (2)  that  it  was  procured  througb 
undue  influence  exercised  upon  him  by  William  Ellenberger, 
Jr.,  and  Nathan  Ellenberger,  his  sons;  (3)  that  the  paper 
purporting  to  be  his  will  was  obtained  by  fraud  and  deceit 
exercised  by  the  same  parties. 

William  Ellenberger,  Jr.,  and  Nathan  Ellenberger  were 
made  defendants  in  this  proceeding.  At  the  conclusion  of 
the  evidence,  the  issue  as  to  want  of  testamentary  capacity 
and  unsoundness  of  mind  was  withdrawn  from  the  con- 
sideration of  the  jury,  on  motion  of  defendants.  The  cause 
was  submitted  on  the  issue  of  undue  influence  alone.  The 
jury  returned  a  verdict  for  the  plaintiffs,  finding  the  vll 
procured  through  the  undue  influence  of  William  Ellenber- 
ger, Jr.  Judgment  was  entered  upon  this  verdict,  setting 
aside  the  will  and  its  probate,  and  entering  judgment 
against  defendants  for  costs.  From  this,  the  defendants 
appeal. 

Defendants  have  assigned  68  grounds  for  reversal.  In 
each  distinct  assignment,  they  claim  that  the  court  com- 
mitted some  error  to  their  prejudice.  The  first  error  as- 
signed relates  to  the  action  of  the  court  in  the  making  of 
the  issues  in  the  cause.  There  is  no  merit  in  appellants* 
contention  on  this  assignment.  The  issues  were  simply 
and  fairly  presented,  and  as  fully  as  the  plaintiffs  were  re- 
quired to  make  them,  under  the  law.     Under  our  system 

of   pleading,   ultimate  facts   alone   are  re- 

1.  Wills  :    undue 

influpncc:  quired   to  be  stated;  ultimate  facts   which 

pleudlnfiT :  sum-      ' 

Clancy.  are  susceptible  of  proof  by  substantive  evi- 

dence ;  ultimate  facts  which,  if  proven,  entitle  the  party  to 
the  relief  prayed  for.  The  pleader  is  not  required  to  plead 
the  facts  or  the  circumstances  or  the  evidence  by  which  he 
intends  to  establish  the  ultin*  '"  fact.  The  thought  of  the 
defendant  seems  to  be  that  a  pleading  alleging  that  the  will 
was  procured  by  undue  influence  is  not  sufficient,  especially 
if  it  be  intended  to  establish  that  fact  by  pr9of  of  fiduciary 
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relationship;  that  this  relationflhip  should  be  alleged,  and 
that  such  undue  influence  was  the  result  or  brought  about 
by  the  existence  of  such  relationship.  There  is  ndthing  in 
this  contention  of  the  defendants.  It  is  true  that,  on  mo- 
tion for  a  more  spec^lfic  statement,  the  plaintiffs  could  have 

been  required  to  moi-e  specifically  state  their 
*  inV?  conJin-^  '    charge  of  fraud.     When  fraud  is  charged, 

sions  of  law.         ,,         ,^.        x     -      ,         ...  . 

the  ultimate  facts  which  constitute  the  fraud 
should  be  set  out,  that  the  court  may  know  on  what  the 
party  claims  the  fraud  rests;  what  constitutes  the  fraud. 
The  mere  charging  of  fraud,  without  further  allegation,  is 
not  enough  to  raise  the  issue.  But  no  motion  for  a  more 
specific  statement  was  made.  Further  than  that,  on  this 
point  the  defendants  were  not  prejudiced,  for  the  reason 
that  the  court  in  its  instructions  practically  withdrew  from 
the  consideration  of  the  jury  any  question  of  fraud,  sub- 
mitting the  case  upon  the  one  question  as  to  whether  or  not 
the  will  was  produced  by,  and  was  the  result  of,  undue  in- 
fluence exercised  by  William  Ellenbei^er,  Jr.,  upon  the 
testator.  Finally,  issue  was  joined  on  the  allegation  of  the 
petition.  The  cause  was  tried  and  submitted  upon  the  the- 
ory that  defendants  had  filed  a  general  denial.  The  court 
instructed  the  jury  upon  that  theory.  This  disposes  of  the 
first  error  assigned. 

Errors  2,  3,  4,  5,  6,  7  and  14  all  relate 
8.  Appeal  and       fo  alleged  errors  in  the  admission  and  re- 

Mfflcien'cyf ^'^ '    J^^^'**"  0^  testimony.     These  errors  are  not 

argued,  nor  does  counsel  call  our  attention 
to  any  specific  error  committed  by  the  court  in  this  rcspi'ct. 
There  is  a  total  failure  to  comply  with  the  rules  of  this 
court.  As  to  this  complaint,  it  must  be  ignored.  The  fol- 
lowing is  a  fair  sample  of  the  manner  of  assignment:  *< As- 
signment of  Error.  Court  erred  at  abstract  page  57,  line 
22;  abstract  58,  line  6;  again  at  abstract  57,  line  29,"  and 
so  on.    If  we  were  disposed  to  waive  the  rule  and  examine 
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the  «ibHtract  for  the  purpose  of  ascertaining  whether  (liert* 
was  eprbr,  we  are  oleariy  i-eJieved  of  this  bnnleii  by  the 
generous  concession  of  counsel  in  argument  that  these  ob- 
jections are  to  the  mode  and  manner  of  trial,  rather  than 
to  isolated  instances  of  erroneously  admitting  or  exchiding 
evidence.  We  pass  these  assignments,  for  the  reason  that 
they  are  not  presented  as  the  rules  of  procedure  of  this  court 
requii^. 

The  balance  of  defendants'  complaint  relates  to  the 
action  of  the  court  in  overruling  defendants'  motion  for  a 
directed  verdict  at  the  conclusion  of  the  evidence;  to  errors 
alleged  to  have  been  committed  by  the  court  in  the  giving 
and  refusing  of  instructions;  and  to  the  ruling  on  the  mo- 
tion for  a  new  trial.  These  are  fairly  presented  and  argued, 
and  to  them  we  turn  our  attention. 

First,  to  the  motion  for  a  directed  ver- 
4.  Wills :  undue     diet:  The  will  in  question  was  made  on  the 

influonco :  evi-  * 

c?"ncy.  ''"^"        25th  day  of  September,  lOdO.  The  testator  at 

that  time  was  about  69  years  of  Jige,  in  feeble 
liealth  and  practically  blind.  He  died  about  the  6th  day 
of  April,  1914.  He  left  sun^ving  him  three  daughters,  the 
plaintiffs  in  this  suit,  and  the  two  sons  who  are  made  de- 
fendants. The  will,  after  providing  for  the  payment  of  his 
debts  and  funeral  expenses,  recited : 

"I  give,  devise  and  bequeath  to  my  daughter,  Hannah 
Evans,  $1,(100;  to  my  daughter,  Maud  IMrkl,  |1,000;  to  my 
daughter,  Mary  Ellenbcrger  (Lenoch),  |1,000,  and  3  milcli 
cows,  her  choice  of  the  herd. 

**Next  I  give,  devise  and  bequeath  all  the  residue  of 
my  estate,  both  real  and  personal,  of  which  1  may  die 
seized  or  possessed,  to  my  two  sons,  William  and  Nathan, 
equal  shares." 

At  the  time  of  the  inaking  of  the  will,  the  old  gentle- 
man was  possessed  of  a  considerable  estate,  both  real  and 
personal  proi>erty.    The  real  estate  consisted  of  about  300 
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acres,  more  or  less.  The  exact  amount  of  personal  prop- 
erty  is  not  shown,  but  it  appears  to  have  been  considerable 
at  that  time.  His  wife  died  in  November,  1905.  She  ap- 
pears to  have  been  the  dominating  spirit  in  the  business 
life  of  the  family.  At  the  time  of  the  trial,  the  oldest  son, 
William,  was  41  years  of  age;  Nathan,  35;  the  daughter 
Hannah  Evans,  45 ;  Maud  Pirkl,  about  36 ;  and  Mary  Jjenock, 
nee  Ellenberger,  about  24  years  of  age.  The  trial  was  had 
in  1915.  After  the  death  of  his  wife,  the  old  gentleman 
seems  to  have  retired  practically  from  an  active  business 
life,  and  turned  over  the  management  and  control  of  his 
affairs  to  his  boys,  defendants  in  this  suit.  At  the  time  of 
the  making  of  the  will,  his  daughters  were  all  married, 
except  Mary.  Mary  and  the  two  sons  constituted  his  house- 
hold. Neither  of  the  sons  was  married.  Mary,  the  young- 
est, married  soon  after  her  father's  death.  About  June  1, 
1909,  shortly  before  the  will  was  made,  the  old  gentleman 
went  to  March  Hospital  and  had  a  surgical  operation  of 
some  sort  performed  on  his  eyes.  There  is  some  controversy 
as  to  the  extent  ojf  his  blindness,  but  the  record  tends  to 
show  that  he  was  practically  blind.  He  returned  from  the 
hospital  without  being  relieved  to  any  considerable  extent. 
On  the  25th  of  September  following,  the  record  tends 
to  show  that  William  Ellenberger,  Jr.,  requested  his  sister 
Mary  to  leave  home,  and  go  for  a  visit  to  the  home  of  one 
of  the  neighbors.  Thereafter,  William  took  a  horse  and 
buggy  and  drove  to  the  home  of  one  H.  A.  White,  a  cari>en- 
ter,  living  at  North  Liberty,  and,  having  found  White  after 
some  search,  brought  him  to  his  father's  home.  Upon  his 
arrival.  White  prepared,  and  William  Ellenberger,  Sr.,  exe- 
cuted, conveyances  of  all  his  property  to  William  Ellenber- 
ger, Jr.,  and  his  brother  Nathan,  and  at  the  siime  time  pre- 
pared, and  the  old  gentleman  executed,  the  will  in  con- 
troversy. White  arrived  at  the  home  of  the  senior  Ellen- 
berger sometime  towards  evening,  and  remained  there  until 
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after  supper.  During  that  time,  the  deeds  were  pi'e])ared. 
conveying  all  his  property  to  these  boys.  The  old  gentle- 
man was  practically  blind.  It  does  not  appear  who  fur- 
nished the  blanks  for  the  making  of  the  deeds,  or  the  paper 
for  the  preparation  of  the  will.  It  is  not  an  unfair  infer- 
ence to  say  that  they  were  furnished  to  White  at  that  time 
and  at  that  place  for  use  by  someone.  After  supper,  the 
deeds  were  left  lying  on  the  table  where  they  had  been  pre- 
pared, and  William  Jr.  took  them  and  placed  them  in  a  re- 
ceptacle, and  kept  them  there  until  after  the  old  gentleman's 
death;  then  placed  them  on  record.  William  Jr.  there- 
after claimed  that  he  and  his  brother  owned  all  the  proper- 
ty belonging  to  the  old  gentleman.  After  supper  William 
Jr.  drove  White  back  to  his  home  and  paid  him  for  his 
services.  It  appears  that  Mr.  White  was  not  acquainted 
with  the  older  gentleman,  and  had  never  visited  his  home, 
and  had  been  at  his  place  only  twice  before.  Some  years 
had  intervened  between  the  visits.  The  will  was  taken  by 
White  and  subsequently  fll-d  for  probate.  The  deeds  were 
made  first.  If  what  transpired  there  on  that  night  be  up- 
held, the  old  gentleman  parted  with  substantially  all  his 
property  to  these  boys.  Thereafter  he  had  nothing,  and 
left  nothing  with  which  to  pay  the  bequests  to  the^e  daugh: 
ters,  except  that  the  record  shows  that  there  were  two  cer- 
tificates of  deposit,  of  |500  each,  in  certain  banks  in  the 
name  of  William  Ellenberger.  This  money  was  deposited 
by  William,  Jr.,  and  the  certificates  taken  in  the  name  of 
William  Ellenberger.  They  had  beten  renewed  by  William 
Jr.  several  times.  On  the  trial,  however,  William  Jr. 
disclaims  owning  these  certificates,  but  it  is  true  that  he  had 
claimed  to  own  all  the  property  possessed  by  the  old  man 
at  the  time  of  his  death.  There  is  some  evidence  to  the  effect 
that  William  and  Nathan  both  claimed  all  the  property  at 
the  time  the  father  died,  and  that  he  had  absolutely  no 
property  after  the  execution  of  the  deeds,  either  real  or 
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personal.     The  record   discloses  that  the  father  was  on 
friendly  terms  with  all  his  children. 

What  happened  at  the  time  White  was  there  and  made 
these  instruments  is  not  disclosed  by  the  record.  It  is 
veiled  in  darkness.  What  was  said  between  White  and 
the  old  gentleman  is  not  for  us  to  know.  White,  a  stranger, 
came  to  this  sick  and  blind  old  man;  came  through  the 
procurement  of  these  beneficiaries.  Papers  were  produced 
from  somewhere  and  by  somebody.  William  disclaims  hav- 
ing anything  to  do  with  the  making  of  these  papers.  He 
admits  that  he  knew  what  was  to  happen  when  he  found 
and  brought  Mr.  White  to  his  father's  home.  Yet  he  claims 
he  took  no  part  in  what  transpired  at  the  home.  Though 
he  knew  that  White  was  to  execute  a  will,  he  says  he  knew 
nothing  of  the  execution  of  the  will  until  after  his  father^s 
death.  These  are  some  of  the  prominent  facts  disclosed  in 
this  record  and  exposed  to  the  jury's  view. 

Though  we  recognize  the  right  of  a  tes- 

5.  Wills:  undue       tator  tO   make  SUCh   disposition   of  his   prop- 
Influence  :  evl-  *  "^      *^ 

Sf'i^.-  V/*^^"**'    ertv  as  he  sees  fit,  yet  the  inequality  in  dis- 

tribution  among  those  who  are  equally  en- 
titled to  his  beneficence  is  a  circumstance  to  be  considered' 
by  the  jury  in  determining  whether  or  not  the  disposition 
actually  made  expressed  the  will  of  the  testator.  This  is 
bottomed  on  the  thought  that  normal  men,  uninfluenced, 
do  not,  ordinarily,  unfairly  and  unjustly  distribute  their 
property  among  the  natural  objects  of  their  bounty.  Proof 
of  inequitable  distribution  is  only  a  circumstance  in  the 
chain  of  evidence  bearing  upon  the  ultimate  fact  of  undue 
Influence  exercised  upon  the  mind.  Upon  this  point  see  In 
re  Estate  of  Townsend,  122  Iowa  246.  In  view  of  the  fact 
that  this  case  must  be  reversed  for  other  reasons,  we  re- 
frain from  further  comment  upon  this  testimony.  It  is 
suflii  ient  to  say  that,  in  our  judgment,  there  was  a  fair 
question  for  the  jury  upon  the  question  of  undue  influence. 
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and  that  the  court  did  not  err  in  overruling  defendants' 
motion  for  a  directed  verdict. 

The  next  error  involves  the  refusing  of 
6.  Wills  :  undue     instructions  asked  and  the  giving  of  instruc- 

Influencc :  **         ^ 

ftduciary  re-        tious  bv  the  court  ou  its  owu  uiotiou.    These 

lation  :    testa-  ^ 

"resiimpHon  * '     '^*'*-^    ^^  Considered   together,   and  the  con- 
proof?"'^*'*  **'    sideration  of  them  disposes  of  the  last  prop- 
osition, involving  the  ruling  on  the  motion 
for  a  new  trial.    The  court  in  its  third  instruction  said  to 

the  jury : 

* 

"The  plaintiffs  claim  that  there  were  'fiduciary  rela- 
tions existing  between  William  Ellenberger,  Sr.,  and  Wil- 
liam Ellenberger,  Jr.'  Now  you  are  iristructed  that  *fidu- 
ciary  relations'  and  'confidential  relations'  are  ordinarily 
used  as  convertible  terms,  and  have  reference  to  relation- 
ship of  blood,  business,  friendship  or  association,  in  which 
the  parties  repose  special  trust  and  confidence  in  each  other, 
and  are  in  a  position  to  have  and  exercise,  or  do  have  and 
exercise,'  influence  over  each  other,  and  is  more  particular- 
ly applicable  where  one  of  the  parties  to  such  relation  has, 
by  his  hold  upon  the  affection,  trust  and  confidence  of  the 
other,  obtained  dominating  influence  over  him.  You  are 
instructed  that  the  burden  of  proof  is  upon  the  plaintiffs 
to  establish  the  fiduciary  inflations  *  *  *  by  a  prepon- 
derance of  the  evidence,  and  if  they  fail  to  do  so,  then  it 
will  be  unnecessary  for  you  to  consider  the  case  further, 
and  vou  should  return  a  verdict  for  the  defendants;  but  if 
the}'  have  done  so,  then  it  will  be  necessary  for  you  to  con- 
tinue further,  under  the  instructions  hereafter  given." 

In  the  next  instruction,  the  court  proceeds  to  tell  the 
jury,  and  rightly  so,  that  a  parent  has  a  right  to  dispose 
of  his  property  as  he  thinks  best;  that  he  may  deed  it  or 
will  it  to  persons  outside  the  family;  may  give  it  to  one 
or  more  of  his  children  and  iguoi*e  the  equal,  and  often 
superior,  rights  of  others;  that  no  presumption  arises  that 
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he  was  unduly  influenced  In  so  doing.  Thje  court  then  pro* 
ceeds  to  say  that,  if  there  is  a  fiduciary  relation  existing 
between  such  parent  and  child,  the  law  then  presumes  that 
such  will  was  procure<l  through  the  undue  influence  of  such 
child,  and  the  burden  of  proof  is  on  the  chHd  to  overcome 
this  presumption  by  a  preponderance  of  the  evidence,  and 
to  establish  affirmatively  that  the  bequest  was  not  the  re- 
sult of  undue  influence  exercised. 

It  is  hard  to  reconcile  these  two  instructions.  If  it  be 
true,  as  the  court  told  the  jury  in  the  first*  place,  that 
"fiduciary  and  confidential  relations^'  are  ordinarily  used 
as  convertible  terms,  and  that,  when  fiduciary  relations 
were  spoken  of,  reference  ^s  had  to  relationship  of  blood, 
business,  friendship  or  association,  out  of  which  speci/il 
trust  and  confidence  arises,  and  by  reason  of  which  the 
parties  are  in  position  to  have  and  exercise  influence  over 
each  other,  we  hardly  see  what  protection  there  is  to  the 
favorite  son,  to  the  friend  of  a  lifetime,  to  the  trusted  busi- 
ness associate,  from  the  imputation  of  undue  influence  im- 
peaching his  integrity,  and  from  suspicion  that  the  gift  was 
not  the  product  of  a  generous  impulse  expressing  this  will. 
Of  his  benefactor.  The  closer  the  relationship,  the  closer 
the  tie  that  binds;  the  greater  the  confidence  and  esteem, 
the  more  certain  this  rule  would  make  it  that  the  bequest 
was  not  the  free  and  voluntary  act  of  the  giver.  .  In  further 
instructions  given,  the  court  emphasized  the  thought  that, 
if  fiduciary  relationship  existed  between  William.  Sr.  and 
William  Jr*,  at  the  time  of  the  execution  of  the  will,  the 
burden  was  on  the  defendants  to  show  that  the  will  was^ 
not  procured  through  undue  influence  exercised  by  William 
Jr. 

Authority  for  the  phrasing  of  these  instructions  may 
be  found  in  Curtis  tx  Armagast,  158  Iowa  520.  In  that 
case,  however,  the  court  was  dealing  with  a  gift  inter  vivos. 
In  that  case,  the  rule  as  to  the  bMrden  of  proof  upon  the 
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showing  of  fiduciary  relationship  was  recognized  and  ap- 
proved. The  rule  and  its  application  to  contracts  inter 
vivos  secures  recognition  throngh  the  fact  that  the  living 
do  not  part  with  their  property,  even  to  their  dearest 
friends,  during  their  lifetime,  without  at  least  a  fair  con- 
sideration. Where  one  sustaining  fiduciary  relations  to 
another  secures  from  the  other  a  gift  or  donation,  or  a  con- 
tract greatly  to  the  disadvantage  of  the  giver  inter  vivos, 
the  law  raises  a  presumption  that  the  gift  would  not  have 
been  made,  or  the  contract  entered  into,  through  the  free 
and  voluntary  volition  of  the  giver.  This  presumption  calls 
upon  the  beneficiary  to  purge  himself  at  least  from  a  sus- 
picion of  improper  influence  in  bringing  about  the  gift.  It 
is  ^common  experience,  and  courts  recognize  this,  that  own- 
ers of  property  do  not  readily  part  with  their  property,  by 
way  of  gift,  during  their  lives. 

In  contemplation  of  death,  however,  the  transaction 
wears  a  very  different  aspect.  The  property  must  be  parted 
with  when  that  event  arrives.  It  is  most  natural  to  select 
for  benefaction  those  who  are  nearest  and  dearest,  whether 
related  by  blood,  business,  friendship  or  association.  Men 
do  not,  in  contemplation  of  death,  ordinarily  give  their 
earthly  possessions  over  to  their  enemies,  nor  to  those  in 
whom  they  repose  no  trust  and  confidence.  Indeed,  the 
closer  the  relationship,  the  greater  the  bond  that  binds, 
the  more  certain  is  the  mind  that  the  testator  chose  in- 
telligently the  objects  of  his  bounty.  That  he  chose  one 
who  is  dear  to  him  and  excluded  one  who  ought  to  be  equal- 
ly dear,  does  not  cast  upon  the  beneficiary  the  burden  of 
showing  that  he  did  not  procure  the  benefaction  bj  the 
use  of  undue  influence. 

These  instructions  would  justify  the  jury  in  finding 
the  will  procured  by  undue  influence,  upon  the  basic  fact 
alone  of  the  relationship  existing  between  the  father  and 
these  sons,  without  proof  of  any  substantive  fact  or  circum- 
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stance  tending  to  show  that  undue  influence  was  in  fact 
exercised  bj  these  boys.  From  these  instructions  it  fol- 
lows that,  unless  the  defendants  were  able  to  show  affirma- 
tively by  a  preponderance  of  the  evidence  that  they  did  not 
procure  the  making  of  this  will,  by  the  exercise  of  such  in- 
fluence over  the  old  man  as  overcame  his  own  judgment  and 
his  will,  and  made  the  will  express  not  his,  but  their,  wish 
in  the  disposition  of  his  property,  the  will  could  be  found 
to  be  the  result  of  undue  influence. 

We  have  had  occasion  to  review  recently  the  matter 

» 

here  under  discussion.  The  opinion  was  written  by  Judge 
I^dd.  Oraliom  v.  Conrtright,  180  Iowa  — .  In  that  case, 
it  was  said : 

**The  doctrine  that  undue  influence  is  to  be  presumed 
as  between  parties  inter  vivos,  dealing  with  each  other, 
when  fiduciary  relations  exist,  has  no  application  to  testa- 
mentary gifts." 

And  it  was  further  held  that  proof  of  fiduciary  rela- 
tionship did  not  shift  the  burden  of  proof  upon  the  bene- 
ficiary to  purge  himself  of  the  charge  of  having  exercised 
undue  influence  in  procuring  the  benefaction.  We  think 
the  court  erred  in  these  instructions  hereinbefore  set  out, 
and  for  that  reason  the  case  must  be  and  is — Reversed. 

Ladd,  Evans  and  Balingeb^  JJ.,  concur. 


Sblma  Kibtino^  by  B.  J.  Ristino^  Appellant,  v.  Carl  Bpar- 

POE  et  al.,  Appellees. 

PAKENT  AND  CHTTiD;  Custody  of  Ohildren— Bight  of  Parent — Wel- 
1  fare  of  Obild.  A  surviving  parent  has  no  ahsolute  right  to  the 
custody  of  his  minor  child. '  The  welfare  of  the  child  is  para- 
mount. Held^  the  welfare  of  the  child  in  question  demanded 
that  its  custody  remain  with  an  aunt,  in  preference  to .  being 
delivered  to  the  surviving  father  in  order  that  he  might  place 
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it  In  the  custody  of  another  aunt,  the  sole  purpose  beifig  that 
a  small  expense  might  be  saved  to  the  father  and  his  conve- 
nience somewhat  subserved.    See  Section  319S,  Code,  1S97. 

EVIDENCE:     Presumption — ^Welfare  of  Child.     The    law    strongly 
2    presumes  that  the  welfare  of  a  child  will  be  best  subserved 
in  the  care  and  control  of  its  parents.    But  the  presumption  is 
rebuttable. 

Appeal  from  Hamilton  District  Court. — Edward   M.   Mc- 

Call,  Judge. 

SatuedaY;  May  12,  1917. 

Habras  corpus  proceedings  in  behalf  of  Relma  Risting 
by  her  father  resulted  in  an  order  restoring  the  child  to 
the  custody  of  defendants.    The  plaintiff  appeals. — Affirmed. 

J.  E.  Burnstedty  for  appellant. 

O.  /.  Henderson,  for  appellees. 

Ladd,   J. — The   child   involved    in    this 

^"  ?m^T  cir«?ody    ^asc,  F^clnia  Risting,  was  born  April  26,  1910, 

right^l'^parent :  aud  therefore  was  a  few  days  tess  than  5 

we  aro  o  c     .  ^,^^^^  ^jj  ^^  ^j^^  tvaxe^  of  the  trial.  She  lived 

with  her  parents  on  a  farm  in  Murray  County,  Minnesota^ 
until  the  summer  of  1913,  when  her  mother  became  ill,  and 
started  out  for  treatment,  taking  the  child  with  her.  She 
visited  two  places  before  reaching  Heron  Lake,  Minnesota, 
where  she  underwent  an  operation,  and,  after  remaining 
there  four  weeks,  proceeded  to  the  home  of  her  sister,  Mrs. 
Hotchkiss,  a  physician  living  in  Webster  City,  where  she 
died,  December  19,  1913.  In  the  meantime,  her  husband, 
who  brings  this  action  in  the  name  of  the  child,  found  time 
to  visit  her  between  trains  at  Heron  Lake,  and  at  Webster 
City  on  November  18th,  and  more  frequently  thereafter. 
She  had  reached  the  latter  place  in  so  helpless  a  condition 
as  that  she  was  carried  from  the  train,  with  but  10  cents  in 
money,  and,  upon  presentation  of  the  account  for  her  treat- 
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ment  and  care  at  the  hospital,  Bisting  forwarded  it  to  her, 
with  the  suggestion  that  she  borrow  the  funds,  as  he  could 
not  get  "the  money  for  all  this  just  now.'' ,  However,  he 
owned  160  acres  of  improved  laud,  of  the  value  of  |75  per 
acre,  and  had  |2,000  or  |3,000  worth  of  personal  property. 
On  her  deathbed,  she  extracted  a  promise  from  him  that  the 
little  girl  should  stay  with  Mrs.  Hotchkiss,  and  Selma  was 
left  there.  About  January  20th,  following,  he  came  after 
the  child.  To  avoid  having  her  taken,  she  was  removed  to 
the  home  gf  Mr.  and  Mrs,  Sparboe,  the  latter  a  sister  of  the 
deceased  wife's,  as  it  was  thought  he  would  be  more  willing 
to  leave  her  with  them.  After  considerali'e  parley,  he 
concluded  to  do  so,  and  the  only  understanding  had  is  that 
to  be  inferred  from  a  conversation  in  which  he  said  he 
would  leave  her,  and  Mrs.  Sparboe  replied  that  she  "did 
not  like  to  take  the  child  and  then  have  him  come  and  take 
her  away  after  our  folks  became  attached  to  her,''  to  which 
he  responded  that  he  "would  not  do  that."  Though  this  is 
deified  by  Bisting,  the  court  might  well  have  found  the  con- 
versation to  have  been  as  recited.  The  child  remained  with 
defendants,  and  Bisting  returned  to  his  home  in  Minnesota. 
In  the  following  sumn>er,  defendants  took  the  child  to  see 
her  father,  and  when  they  were  about  to  leave,  he  directed 
them  to  leave  her  with  Mrs.  Bamsdahl,  a  sister  of  his  de- 
ceased wife's,  who  resided  near  St.  James,  Minnesota.  They 
did  not  do  so,  and,  subsequently,  Bisting  apologized  by  let- 
ter for  what  he  had  said.  Early  in  the  next  year,  Bisting, 
after  visiting  several  days  in  the  neighborhood  of  defend- 
ants' home,  demanded  the  custody  of  the  child.  This  was 
refused,  and  this  suit  was  begun  March  17,  1916. 

Tlie  evidence  disclosed  that  Bisting  lives  alone  on  his 
farm,  and  did  not  intend  to  take  his  daughter  there,  but 
to  place  her,  if  awardetl  him,  in  the  custody  of  Mr.  and  Mrs. 
Bamsdahl,  and  that  his  only  reasons  for  desiring  such 
change  were  that  the  Bamsdahl  home  was  about  30  mllea 


1136  BiSTiNG  V.  Bpabboe.  [179  Iowa 

nearer  his  farm,  and  to  visit  the  child  would  cost  him  sev* 
eral  dollars  less  than  were  she  to  remain  with  defendantB; 
and  also,  he  felt  more  at  home  at  Bamsdahls'  than  with  de- 
fendants* On  the  other  hand,  defendants  do  not  claim  that 
the  child  was  given  to  them,  nor  that  they  are  entitled  to 
the  permanent  custody  of  the  child.  Nor  does  Mrs.  Hotch- 
kiss  claim  her.  All  contended  by  defendants  is  that  the 
best  interests  of  the  child  require  that  she  continue  where 
she  is,  owing  to  her  condition  and  the  circumstance  that 
Risting  is  asking  for  her  custody  not  in  order  to  care  foi 
the  child  himself,  but  to  transfer  her  to  another  of  the 
child's  aunts. 

Though  Bisting's  treatment  of  his  wife  is  subject  to 
just  criticism,  it  seems  to  have  been  owing  to  no  design^ 
but  to  have  been  owing  to  a  selfish  nature,  lacking  in  appre- 
ciation of  the  tenderer  relations  of  life.  This  accounts  for 
his  having  twice  punished  the  child  during  his  brief  stay 
at  the  Hotchkiss  home,  she  then  being  past  3  years  old,  and 
it  is  further  evidenced  in  the  persistency  with  which  he  ia 
insisting  on  the  change  of  the  abode  of  the  child,  without 
apparent  consideration  for  her  welfare,  and  solely  for  his 
own  convenience  and  a  small  saving  in  expense.  Other- 
wise, as  a  father,  he  appears  to  be  subject  to  no  just  criti- 
cism. But  utter  selfishness  alone  cannot  be  allowed  to  cut 
off  the  natural  claim  of  parents  to  the  custody  of  their  own 
offspring. 

Human    experience    has    demonstrated 

^  *]res^m^fion-      ^^^*  children  ordinarily  will  be  best  cared 

chii?'^'  ^'  ^^^  ^y  those  bound  to  them  by  the  ties  of 

Dature,  ^^bone  of  their  bone  and  flesh  of 
their  flesh."  Something  more  than  the  material  things  of 
life  is  essential  to  the  nurture  of  a  child,  and  that  some- 
thing is  the  father^s  and  the  mother's  love,  or  as  near  its 
equivalent  as  may  be.  Recognizing  this,  the  law  raises  a 
strong  presumption  that  the  child's  welfare  will  be  beet 
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Bubeerved  in  the  care  and  control  of  parents,  and  in  every 
case,  a  showing  .of  such  relationship,  in  the  absence  of  any- 
thing more,  makes  out  a  prima-facie  case  for  parents  claim- 
ing the  custody  of  their  children.  "Indeed,"  as  said  in  one 
case,  "this  presumption  is  essential  to  the  maintenance  of 
society,  for  without  it,  man  would  be  denaturalized,  the 
ties  of  family  broken,  the  instincts  of  humanity  stifled,  and 
one  of  the  strongest  incentives  to  the  propagation  and  con- 
tinuance of  the  human  race  destroyed." 

At  the  common  law,  the  right  to  custody  was  in  the  fa- 
ther, but  Section  3192  of  the  Code  declares  that  parents  are 
"equally  entitled  to  their  care  and  custody;"  and  Code  Sec- 
tion 3193,  in  effect,  that,  on  the  death  of  one,  the  other  shall 
be  entitled  to  such  care  and  custody.  Some  of  the  earlier 
decisions  seem  to  have  treated  the  right  of  the  father  to 
the  custody  of  the  child  as  paramount,  even  absolute,  except 
in  cases  of  gross  abuse  of  parental  authority,  and  expres- 
sions seemingly  in  approval  of  such  doctrine  may  be  found 
in  opinions  of  this  court.  See  VanAuken  v.  Wieman,  128 
Iowa  476;  Brem  v.  Sumnder,  153  Iowa  669.  The  more  re- 
cent opinions,  however,  quite  generally  regard  the  welfare 
of  the  child  as  paramount,  in  cases  of  this  character.  This 
is  on  the  theory  that  every  child  is  born  a  citizen,  and  is 
vested  with  the  rights  and  privileges  of  citizenship  entitling 
it  to  governmental  protection ;  and  the  government  can  meet 
its  obligation  to  protect  only  by  consulting  the  welfare  of 
the  child  in  regulating  its  custody  during  the  period  of  its 
minority.  Thus  it  was  said,  in  Wilson  v.  Mitchell,  48  Colo. 
454  (30  L.  R.  A.  [N.  S.]  507) : 

"In  controversies  affecting  the  custody  of  an  infant, 
the  interest  and  welfare  of  the  child  is  the  primary  and  con- 
trolling question  by  which  the  court  must  be  guided.  Thin 
rule  is  based  upon  the  theory  that  the  »tate  must  perpetuate 
itself,  and  good  citizenship  is  essential  to  that  end.  Though 
nature  gives  to  parents  the  right  to  the  custody  of  their 

yoL  179  la.— 72 
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own  children,  and  such  right  is  scarcely  less  sacred  than 
the  right  to  life  and  liberty,  and  is  manifested  in  all  ani- 
mal life,  yet  among  mankind,  the  necessity  for  government 
has  forced  the  recognition  of  the  rule  that  the  perpetuity  of 
the  state  is  the  first  consideration,  and  parental  authority 
itself  is  subordinate  to  this  supreme  power.  It  is  reeog- 
nixed  that:  'The  moment  a  child  is  born,  it  owes  allegiance 
to  ihe  government  of  the  country  of  its  birth,  and  is  entitled 
to  the  protection  of  that  government.  And  such  govern- 
ment is  obligated  by  its  duty  of  protection  to  consult  the 
welfare,  comfort  and  interest  of  such  child  in  regulating  its 
custody  during  the  period  of  its  minority.' " 

In  Moore  v.  Dozier,  128  Ga.  90  (57  S.  E.  110),  is  to 
be  found  the  follow- ing,  by  Lumpkin,  J. : 

**\Vhere  people  form  society  and  establish  a  government 
for  their  mutual  welfare  and  protection,  they  must  yield 
something  of  their  individual  rights  for  the  common  good. 
The  children  of  the  state  today  are  to  be  the  men  and  wom- 
en of  tomorrow- — the  citizens,  the  fathers  and  mothers. 
While  the  state  will  not  usurp  the  place  of  the  parents,  it 
will  look  to  the  protection  of  the  children  from  suffering  or 
degradation.  If  the  parent  so  far  fails  of  his  or  her  duty 
that  the  child  is  in  destitution  or  suffering,  or  is  abandoned, 
or  is  being  reared  under  immoral,  indecent,  or  obscene  in- 
flnences,  likely  to  degrade  it  and  bring  it  to  a  life  of  vice, 
the  state  may  interpose  its  protecting  arm  and  guard  the 
little  life  against  the  impending  disaster.^ 

See  In  re  Gould,  174  Mich.  663  (140  N.  W.  1013). 

In  this  class  of  cases,  three  interests  are  involved — of 
the  parents,  of  the  state,  and  of  the  child;  and,  of  these, 
the  most  impoi'tant  and  controlling  is  that  ot  the  child,  for 
by  a  proper  decision  as  to  that,  the  other  interests  are  best 
subserved.     Conmi on  wealth  v.  Wise,  3  t*a.  Dist.  289. 

Recogniti(m  of  what  is  for  the  best  interest  of  the  child 
will  seldom  interfere  with  the  natural  rights  of  the  parent 
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to  the  custody  thereof,  and  never  unless  essential  to  its  wel- 
fare or  for  the  good  of  society.     Enough  has  been  said  to 
indicate  our  disapproval  of  appellant's  contention  that  the 
surviving  parent  has  the  absolute  right  to  the  custody  of 
his  minor  child,  and  to  express  our  approva^l  of  the  more 
wholesome  doctrine  that,  in  a 'habeas  corpus  proceeding  to 
determine  the  right  to  such  custody,  the  primary  consid- 
eration  for  the  guidance  of  the  court  is  the  welfare  of  the 
child.    HadJeij  v,  Forrest^  112  Iowa  125;  Kuhn  v.  Breen, 
101  Iowa  005;  McDonald  v.  Stitt,  118  Iowa  199;  Smidt  v. 
Benervga,  140  Iowa  399;  Hhaxc  v.  Nachtwey,  43  Iowa  653; 
Drunib  v.  Keen,  47  Iowa  435.    See  cases,  generally,  collected 
in  note  to  Rickey  v.  Thayer,  41  L,  E.  A.  (N.  8.)  564  (Kan.). 
The  paramount  interest  of  the  parent  is  mentioned  in 
some  cases,  as  in  Smidt  v.  Benenga,  140  Iowa  399;  but  in 
that  case,  the  expression  is  not  used  concerning  such  inter- 
est as  compared  with  that  of  the  child,  for  the  decisions  of 
this  .court  have  turned  on  a  determination  of  what  is  best 
for  the  child,  and  the  paramount  interest  of  the  parent  is 
spoken  of  with  reference  to  others  assorting  right  to  the 
custody.     Appellant  insists  that  a  parent  may  not  be  de- 
nied the  custody  of  his  Aiinor  child  save  on  a  showing  that 
he  has  parted  with  right  thereto  by  voluntary  agreement, 
or  has  abandoned  the  child,  or  is  totally  unfit  to  care  for 
it.     Any  of  these  grounds  may   be  sufficient  to  warrant 
awarding  such  custody  to  another,  but  the  enumeration  is 
not  complete,  nor  will  the  courts  undertake  to  specify  the 
particular  circumstances  which  will  be  persuasive  and  con- 
trolling.    What  should  be  done  depends  on  the  peouliar 
facts  of  each  particular  case.     Here  the  child  is  of  tender 
years,  and  is  being  cared  for  in  a  family  entertaining  a 
genuine  affection  for  her,  and  a  home  affording  every  com- 
fort.    Her  religious  training  is  in  accordance  with  the  ten- 
ets of  the  church  of  her  father.     She  is  of  delicate  health 
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and    of   nervous    temperament.    Mrs.    Hotchkiss    testified 
that: 

'^Vs  a  physician,  I  should  say  that  moving  the  child 
around  is  a  detriment  to  her  health;  it  is  a  great  detri- 
ment to  move  her  around  from  place  to  place.  She  already 
has  an  intermittent  pulse — heart — and  any  undue  excite- 
ment might  produce  a  lesion.  She  has  certainly  improved 
in  the  state  of  Iowa;  she  is  very  much  better." 

The  record  leaves  no  doubt  that  the  Ramsdahls  are  ex- 
cellent people,  but  their  testimony  disclosed  that  they  were 
ready  to  care  for  the  child  merely  because  of  relationship 
aud  the  i-equest  of  the  father,  and  without  any  special  .in- 
terest in  and  affection  for  her.  Their  home  may  be  as  good 
a  home  as  that  of  defendants,  but  not  for  this  child,  who 
will  be  best  nurtured  where  love  for  her  abounds.  Though 
her  father  njiay  feel  more  at  home  at  RamsdahPs  home,  he 
speaks  in  kindly  terms  of  the  Sparboes,  and  nothing  in  the 
record  indicates  any  barrier  to  his  visiting  his  child  there 
as  often  as  he  may  choose.  Indeed,  his  insistency  on  the 
change  cannot  well  be  attributed  to  other  than  want  of  ap- 
preciation of  the  needs  of  the  child.  The  trial  court  saw 
her,  as  well  as  others  interested  in  the  case,  and  we  are  in- 
clined to  the  opinion  that  the  evidence  was  such  that  we 
ought  not  to  interfere  with  its  finding;  that  the  best  in- 
terests of  the  child  would  not  be  subserved  by  her  transfer 
to  the  home  of  the  Ramsdahls,  inasmuch  as  such  finding  has 
the  force  of  a  verdict  of  the  jury.  Were  Risting  in  a  situa- 
tion to  care  for  her  personally  in  a  home  of  his  own,  a  dif- 
ferent conclusion  must  have  been  reached. — Affirmed. 

Oaynoe^  0.  J.|  Evans  and  Salinger^  JJ.,  concur. 


J 
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C.  N.  Roberts,  Trustee,  Appellant,  v.  Walton  Oztas  et  al., 

Appellees. 

PIiEADINO:     Defense  in  General — Failure  to  Question  Insufllcient 
1,  5  Defense— Effect.    A  legally  insufficient  defense,  unquestioned  by 
motion,  demurrer,  or  reply,  is  good. 

BIIXS  AND  XOTBS:     Action— Defense— Payment.     Evidence   re- 

2  viewed,  and  held  sufficient  to  show  that  the  notes  sued  on  had 
been    partially  paid. 

BVIDBNOB:    Parol  as  Affecting  Writing— Agreement  as  to  Endorse- 

3  ments.  A  promissory  note  is  in  no  wise  varied  by  oral  evidence 
to  the  effect  that  certain  funds,  belonging  to  the  makers,  and 
to  be  subsequently  collected  by  the  payee,  should  be  endorsed 
on  the  note. 

EVIDENCE:     Ajdmissions— Books   of   Accoimts  of  Adrerse  Party. 

4  Entries  in  the  books  of  accounts  kept  by  the  adverse  party,  and 
in  the  nature  of  admissions  on  a  material  issue,  are  admissible. 

PIiEADING:     Defense  In  (general — ^Failure  to  Question  Insufficient 
1,  5  Defense — Effect. 

Appeal  from  Buchanan  District  Court. — Franklin  C.  PlatT; 

Judge. 

Saturday,  May  12,  1917. 

Action  on  promissory  note  resulted  in  judgment  for 
defendants.    The  plaintiff  appeals. — Affirmed. 

Hasner  d  Hasner,  for  appellant. 

L.  H.  Salinger,  Chappell  d  Todd,  for  appellees. 

Ladd,  J. — The  plaintiff  is  trustee  in  bankruptcy  of  the 
copartnership,  Kiefer  Brothers'  Banking  Company,  com- 
posed of  Adam,  John  and  W.  H.  Kiefer,  and,  as  such, 
brings  this  action  on  a  promissory  note  of  |880,  dated  April 
25,  1910,  payable  10  months  thereafter,  with  interest  at  the 
rate  of  6  per  cent  per  annum.  This  note  was  executed  by 
defendants  with  John  Kiefer  to  the  Gaylor-Kiefer  Realty 
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Company,  and  endorsed  by  the  latter.  Defendants  an- 
swered that,  in  1909,  Adam  Kiefer,  acting  for  said  realtv 
oomi)aQy,  sold  for  defendants  Osiaa,  Korteroever  and  Bahin 
ler,  a  tract  of  land  in  New  Mexico,  obtaining  |6,000  there 
for,  and  turned  the  same  over  to  the  realty  company;  that 
said  Kiefer,  acting  for  said  realty  company,  sold  to  thesi 
defendants  a  section  of  land  in  Texas,  in  consideration  foi 
which  they  executed  the  note  in  suit  and  two  others  foi 
!pr),000  each  to  said  realty  company;  that — 

"A  controversy  having  arisen  as  to  whether  one  haU 
of  said  G40  acres  was  of  any  value  whatever,  and  these  de 
fendants  making  claim  that  said  one  half  was  worthless 
and  should  not  be  paid  for,  the  said  realty  company  agreed 
in  writing,  which  is  attached  hereto,  by  copy,  as  a  part 
hereof,  and  marked  EiXhibit  A,  to  convey  to  these  defend- 
ants 160  acres,  in  settlement  of  said  controversy.  Defend- 
ants allege  that  said  realty  company  has  failed  to  make 
such  conveyance,  and  that  the  said  160  acres  of  land  was 
and  is  reasonably  worth  at  least  the  sum  of  to,440,  no  part 
of  which  has  been  paid  these  defendimts,  nor  has  anything 
been  done  in  any  way  to  indemnify  these  defendants  on  ac- 
count of  the  failure  to  convey  said  160  acres." 

It  was  further  alleged  that  Adam  Kiefer  was  at  all 
times  a  member  of  the  banking  company;  that  said  com- 
pany, at  the  time  of  acquiring  the  note,  had  full  notice  and 
knowledge  of  all  the  matters  pleaded.  By  way  of  amend- 
ment, these  defendants  say  that: 

"As  to  all  the  transactions  heretofore  recited,  said  Adam 
Kiefer  had  full  knowledge,  and  that  he  was  actively  en- 
gaged in  the  conduct  thereof;  that,  after  the  note  now  in 
suit,  together  with  the  two  others,  had  become  the  prop- 
erty of  the  Kiefer  Brothers'  Banking  Company  named  in 
the  title  hereof,  the  said  Adam  Kiefer,  on  behalf  of  the  said 
banking  company,  orally  agreed  with  these  defendants  that 
the  sum  of  16,000  which  had  been  realized  from  the  sale  of 
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said  New  Mexico  lands  should  be  endorsed  upon  the  said 
notes,  of  which  the  note  in  suit  is  one,  and  defendants  aver 
further  that  said  endorsement  was  never  made." 

Thej  further  alleged: 

"That  the  sums  realized  from  the  said  sale  had  come 
into  the  possession  of  the  said  Kiefer  Brothers'  Banking 
Tompany  at  and  before  the  time  when  the  said  oral  agree- 
ment to  make  the  endorsement  was  so  made;     •     •     • 

"That  the  said  Kiefer  Brothers'  Banking  Company,  act- 
ing through  said  Adam  Kiefer,  orally  agreed  to  make  the 
said  endorsement  for  and  in  consideration  of  therebv  be- 
('(nning  the  owner  of  and  subrogated  to  all  the  rights  and 
claims  that  the^e  defendants  then  had,  or  had  theretofore 
liad,  against  the  said  original  payee  of  said  notes." 

I.     Whether    the    matters    so    pleaded 

1.  Pleading:  do-     were  legally  sufficient  as  a  defense  was  not 
crai :  fiiiiiiro       questioned   bv   motion,   demurrer  or  replv, 

to  qiiftstion  In-       ^  '  ^ 

Rufficunt  de-       and  therefore,  if  established  bv  the  evidence, 

f  enKe :    effect. 

must  prevail.     Ormshy  t\  Orahaw,  123  Towa 
202,  211. 

Our  inquiry,  then,  will  be  directed  to  as- 

2.  Bills  and  certaiuinc:   whether   the   allegations   of   the 

NOTES :  apt  ion :  '^  ^ 

ir/nt*'*  ■  *"'^'  answer  were  proven.  The  evidence  dis- 
closed that  defendants  Ozias,  Bahmler  and 
Kortemeyer,  with  Adam  Kiefer,  purchased  a  section  of  land 
in  New  Mexico  of  the  Gaylor-Kiefer  Realty  Company,  each 
taking  a  quarter;  that  they  improved  it  together;  that  sub- 
sequently it  was  sold  by  the  realty  company  at  a  price  such 
as  to  entitle  each  to  about  |2,0()0  out  of  the  purchase  price. 
On  April  25,  1010,  defendants  bought  of  the  realty  company 
Section  40,  Block  4,  in  Crane  County,  Texas,  for  a  consid- 
eration of  :J; lO.SSO.  A  contract  was  entered  into,  and  tlie 
note  in  suit,  and  t\so  others  of  ^5,000  eacli,  executed  for 
the  purchase  price.  Subsequently,  a  deed  of  the  land  was 
made  by  Adam  Kiefer  to  these  defendants.     Before  making 
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these  notes,  Kortemeyer  objected  to  doing  so  unless  the 
|6,000  owing  on  the  New  Mexico  land  were  endorsed.  The 
excuse  for  not  doing  so  was  that  the  .deal  had  not  been  closed, 
and  an  understanding  was  had  that,  as  soon  as  it  was  closed, 
this  should  be  done.  This  was  said  by  Adam  in  presence 
of  Earl  Kiefer.  Thereafter,  upon  inquiry  by  Kortemeyer, 
Adam  Kiefer  stated  several  times  that  the  sale  of  the  New 
Mexico  land  had  been  closed,  but  that  he  did  not  have  the 
notes,  and  that  he  would  endorse  the  {6,000  as  soon  as  he 
could  get  them.  That  the  deal  had  been  closed  was  reported 
to  Kiefer  by  the  secretary  of  the  realty  company,  who  made 
the  sale,  and  it  will  be  recalled  that  the  sale  of  the  Texas 
land  was  made  by  the  same  company;  so  that  the  f 6,000 
must  have  been  collected  by  this  company,  and  with  the 
understanding  that  it  was  to  be  endorsed  on  the  notes  taken 
for  the  Texas  land,  as  the  arrangement  was  made  in  pres- 
ence of  its  secretary.  Kiefer  Brothers'  Banking  Company 
acquired  the  notes  of  the  realty  company  with  knowledge 
of  such  arrangement,  and  we  think  it  fairly  to  be  inferred 
that  the  money  to  be  received  on  the  New  Mexico  land  arj- 
tually  passed  to  the  banking  company,  and,  if  so,  it  should 
be  treated  as  applied  on  any  of  these  notes  in  the  hands  of 
the  trustee  in  bankruptcy.  The  regular  ledger  of  the  bank- 
ing company  contains  the  following  statement: 

Kortemeyer  &  Co.    Las  Vegas,  N.  M. 

■ .  ^^—^^ 

1909 

June  30,  Balance  above |2,304.63 

July  30,  Geo.  A.  Fleming,  Ins 32.00 

May  10,  Int.  on  |2,336   176.72 

Plowing  80  a.  |2.50 200.00 

Well  equipment   110.65 

Balance  (red  ink)   5,236. 

18,300.00 
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W.  A.  K fl,990.25 

W.  0 1,990.25 

C.  Bahmler 1,990.25 

A.  K.   ..: 1,990.25 

[Other  side  of  ledger.] 

Feb.  1.    10    By  large  mules  |   450.00 

Feb.  1.    10    By  smaU  mules  250.00 

Feb.  1.     10     By  160  a.  land   '.  2,000.00 

Apr.  1.     10     By  160  a.  land 2,400.00 

Apr.  1.     10     B'j  160  a.  land  .3,200.00 

18,300.00 

Kept.  1.    10    160  acres  sold   f2,400.0U 

Int.  on  15,236  from  April  23  to  Feb.  1,  '11 265.00 

Int.  on  f 2,000  to  Feb.  1,  ai 60.00 


The  above  account,  below  the  figures  f8,300,  on  both 
sides  of  the  ledger,  is  in  pencil  marks.  Adam  Kiefer  tes- 
tified that  the  account  was  what  it  purports  to  be,  and  that 
the  letters  W.  A.  K.  represented  Kortemeyer,  C.  B.  repre- 
sented Bahmler,  and  W.  O.  represented  Ozias,  and  that 
the  lower  part  indicated  the  amount  to  which  each  was  en- 
titled out  of  the  deal  on  the  New  Mexico  land;  that  they 
were  made  after  the  land  was  sold  and  ''after  we  knew 
what  the  price  was  to  be;"  that  the  entries  were  estimates 
of  what  each  one  would  get.  In  answer  to  a  question  as 
to  the  object  of  putting  down  the  items,  he  answered: 

"These  figures  were  put  down  there  to  determine  as  to 
what  the  syndicate  would  have,  each  of  us,  when  this  set- 
tlement was  made  and  the  land  sold  according  to  our  agree- 
ment, just  what  it  could  be  sold  for,  and  those  mules  were 
bought  at  the  time  these  parties  went  down  to  improve  the 
land." 
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He  testified  further  that  tlic  baoking  company  did  not 
receive  the  respective  amounts  at  the  iunc%  credited. 

^*Q.  Did  they  (defendants  and  Adam  Kiefer)  at  any 
time  receive  the  item  of  April  1,  1910?  A.  Not  on  that 
date  especially.  ♦  ♦  ♦  These  figures  were  put  there 
for  the  purpose  of  determining  {he  amount  due  each  member 
of  the  syndicate,  that  would  show  the  amount  due  the  syn- 
dicate divided  up  into  four  parts,  with  these  other  credits 
below  that  would  indicate  the  amounts  assigned  to  each 
party  of  the  syndicate.  •  ♦  ♦  When  those  pencil  en- 
tries were  made  in  this  account,  it  had  been  represented  to 
us  that  this  New  Mexico  land  had  been  sold  for  a  certain 
price.  Mr.  Earle  Kiefer,  of  the  Gaylor-Kiefer  Realty  Com- 
pany, made  that  representation — represented  that  to  our 
syndicate — and  those  figures  wei^e  put  down  there  upon 
that  representation  as  made  by  him,  supposing  his  repre- 
sentations to  be  true.  At  this  price  so  represented  by 
Earle  Kiefer,  the  Gaylor-Kiefer  Realty  company  would 
have  been  owiug  to  each  of  us  the  sum  of  |1,990.25.  *  •  ♦ 
Q.  And  there  is  nothing  on  these  books  that  shows  that 
they  ever  paid  a  cent  of  that  money,  is  there?  Ar  Not 
through  their  own  hands.  *  *  *  Q.  And  after  thev 
sold  it,  the  Gaylor-Kiefer  Realty  company  owed  to  your 
syndicate  these  several  sums  of  money  here?  A.  Yes.  sir. 
Q.  But  you  haven't  got  anything  to  show  that  they  ever 
paid  them,  have  you?    A.    Not  in  separate  amounts." 

On  redirect  examination,  the  witness  was  asked,  refer- 
ring to  the  upper  portion  of  the  account: 

"Q.  Oh,  that  makes  the  four  quarters,  and  then  in- 
terest on  $5,236  from  April  2 — f265,  again  interest  on 
|2,400  to  Feb.  1,  1911,  $60;  now,  did  those  represent  any 
payment  of  money  with  Kiefer  Brothers'  Banking  Company 
— Kiefer  Brothers'  Banking  Company  get  any  money  from 
that  syndicate  such  as  is  entered  there?  A.  Well,  not  just 
those  amounts." 
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lie  then  tteStifled  that  the  amount  entered  as  due  each 
was  owing  by  the  realty  company. 

'*Q.  Dill  that  syndicate  ever  pay  to  the  Kiefer  Broth- 
f  rg*  Banking  Company  that  |8,064  in  cash — this  amotint  here 
represented  in  this  oash  transaction?  A.  Why,  if  it  was 
paid  in,  it  was  paid  in  by  the  Qaylor-Kiefer  BeaWy  Com- 
pamy  through  the  rarions  items  in  their  account.  Q.  Yes? 
A.    It  mi^ht  have  been  reckoned  in  their  account*' 

It  will  be  noted  that  the  witness  does  not  deny  that  the 
banking  company  had  received  from  the  realty  company  the 
proceeds  of  the  New  Mexico  land,  but  admits  that  it  might 
have  been  paid  in  and  entered  in  the  realty  company's 
account.  The  statement  of  the  account  is  inconsistent  with 
his  explanation,  and  the  circumstance  that  credits  appear 
for  sales  at  different  times  and  that  interest  on  sums  on 
hand  is  computed  arid  credited,  is  strongly  corroborative  of 
Kortemeyer's  testimony  of  Kiefer's  repeated  admissions  that 
the  banking  company  had  received  the  money.  The  evi- 
dence has  convinced  us  that  the  banking  company  received 
the  t6,000  belonging  to  these  defendants,  and,  though 
promising  to  endorse  the  sum  on  their  notes,  failed  to  do  so. 

II.  Objection  was  made  to  Kortemey- 
a.  EviDKxcB :  er's  testimony  that,  when  the  notes  were  ex- 

earol  as  olfoct-  •^  ' 

njcrormont^ns       ^^ntcd,  it  was  agreed  that,  upon  receipt  of 

iSente^''^"''"         the  proceeds  of  the  New  Mexico  land,  the 

amount  owing  these  defendants  would  be 
endorsed  on  the  notes.  How  this  tended  in  any  manner 
to  vary  the  terms  of  the  notes,  we  are  at  a  loss  to  under- 
fitaud.  The  oral  arrangement  was  entirely  independent  of 
the  notes,  and  related  solely  to  the  disposition  of  funds  OTb- 
fiequently  to  be  received.  It  is  said,  however,  that  neither 
Adam  nor  Earl  Kiefer,  in  making  such  arrangement,  was 
acting  within  the  scope  of  their  authority.  Let  us  see. 
Tlie  proceeds  from  the  sale  of  this  land  belonged  to  defend- 
unts  and  Adam  Kiefer.    Earl  Kiefer  was  secretary  of  the 
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realty  company  which  sold  the  land,  and  had  but  one  duty 
to  perform  with  reference  thereto,  and  that  was  to  turn  the 
proceeds  over  to  defendants  and  Adam  Kiefer,  or  to  whom- 
soever they  directed.  If  so,  then  the  secretary  who  had 
made  the  sale  surely  was  not  exceeding  his  authority  in 
paying  over  the  proceeds  on  the  order  of  those  entitled 
thereto.  Nor  does  it  seem  necessary  to  say  anything  by 
way  of  vindicating  Adam  Kiefer's  authority  to  receive 
money  for  the  banking  company  and  do  with  it  as  directed 
by  the  owner.  The  notes  were  prepared  by  him,  and  short- 
ly thereafter  endorsed  over  to  the  banking  company.  All 
this  surely  was  within  the  scope  of  a  partnership  doing 
a  banking  businpss,  as  was  the  arrangement  concerning 
the  disposition  of  the  |6,000  belonging  to  defendants,  when 
it  reached  the  banking  company  from  .the  realty  company. 
The  trouble  with  appellant's  argument  is  that  it  proceeds 
as  though  the  proceeds  of  the  land  belonged  to  the  realty 
company,  whereas  the  whole  transaction  related  to  the  dis- 
position of  money  belonging  to  defendants.  The  rulings  ad- 
mitting the  evidence  have  our  approval. 

III.    Objection  was  made  to  the  state- 

4.  evidencb:  ^^^^  ^^  the  ledger.    This  was  rightly  over- 

book8*of°ac.        ruled.    The  entries  were    by   and    in    the 

virso^  party.       books  kept  by  the  adverse  party,  and  were 

in  the  nature  of  admissions  tending  to  show 
the  receipt  of  the  f6,000  by  the  banking  company,  as  al- 
leged. Their  value  as  evidence  depended  somewhat  on  the 
explanations  offered.  There  was  no  error.  See  Christ- 
man  V.  Pearson,  100  Iowa  634. 

Something  is  said   in  argument  as  to 
6.  Pleading  :  de-     whether  the  evidence  adduced  established  a 

fense  in  g<»n- 

*ueUion"Stt^  *^    ^®g*^*  defense.     It  did  prove  the  facts  plead- 
"feSwI^lffert.      ed  in  the  answer  as  a  second  defense,  and 

that  was  enough;  for  the  sufficiency  of  th« 
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facts  pleaded  to  constitute  a  defense  was  not  raised  in  the 
distinct  court  It  is  unnecessary  to  touch  upon  a  matter 
asserted  in  the  first  defense  pleaded. — Affirmed. 

Gaynor^  C.  J.,  Evans  and  Stbvbns^  JJ.,  concur. 


William  Barlow^  Appellant,  v.  Grand  Lodob  Ancibnt 
Order  op  United  Workmen  op  Iowa,  Appellee. 

IK8T7RANCE:      Mutual   Benefit    Insurance — Breach    of    Contract— 

1  Measure  of  Damages.  A  member  of  a  purely  mutual  beneficiary 
society,  whose  membership  for  80  years  has  been  attended  with 
the  benefits  of  life  insurance  effected  solely  by  means  of  assess- 
ments upon  the  membership  generally,  and  whose  assessments 
have  been  so  applied,  may  noty  upon  the  breach  of  the  contract 
of  Insurance  by  the  society,  recover  the  sum  total  of  the  assess- 
ments paid  by  him.  The  meamire  of  his  relief  is  to  he  equitably 
protected  in  his  memberahip  in  accordance  with  the  terms  of 
the  breached  contract. 

APPEAL  AND   EBBOB:      Harmless    Error — ^Erroneons    Dismissal. 

2  Assigning  a  wrong  reason  for  a  correct  decision  is  harmless 
error.  So  held  where  the  court  dismissed  an  action  on  the  er* 
roneous  finding  that  there  there  had  been  no  breach  of  a  con- 
tract, but  the  record  revealed  that  the  dismissal  was  proper, 
because  plaintiff  wholly  failed  to  establish  a  proper  measure 
of  recovery. 

Appeal  from  Polk  District  Court. — Chas.  A.  Dudley,  Judge. 

Monday,  May  14,  1917. 

Suit  in  equity  to  recover  damages  for  alleged  breach 
of  a  contract  of  insurance,  and  praying  an  accounting  for 
the  purpose  of  determining  the  amount  of  damage.  The 
trial  court  dismissed  the  petition,  on  the  ground  that  no 
breach  by  the  defendant  was  shown.  The  plaintiff  appeals. 
— Modified  and  Affirmed. 

Mason  d  Dyer,  for  appellant. 

B.  B.  Evans  and  Herman  F.  Zeuch,  for  appellee. 
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Evans,  J,— On  the  question  of  breach 
of  contract,  the  case  involves  precisely  the 

1.  Insurance  :  '  * 

mutual  benefit     game  Questions  as  are  considered  In  the  case 

insurance :  ^ 

tra2t^  weSSatt    ^^  Tusant  V.  Grand  Lodge  Ancient  Order  of 
of  damage..         United   Workmen   of  lotcOy   April   4,    1918 

(163  N.  W.  690).  The  same  acts  and  the 
same  defendant  order  are  involved  in  both  suits;  The  plain- 
tiff was  a  member  of  the  order,  and  is  entitled  to  the  same 
relief  and  upon  the  same  grounds  as  was  awarded  to  the 
plaintiffs  in  the  Tusant  case.  The  trial  court  erred,  there- 
fore, in  finding  no  breach  of  contract  by  the  defendant.  The 
only  question  left  for  our  consideration  is  whether  the 
plaintiff  is  entitled  to  the  measure  of  damages  for  which 
he  contends.  It  is  agreed  that  the  plaintiff  was  a  member 
of  the  defendant  order  for  upwards  of  30  years,  and  that 
during  such  membership  he  paid  assessments  and  dues 
amounting  to  f998.  The  plaintiff  asks  to  recover  this  sum, 
with  interest  thereon,  as  the  measure  of  his  damages.  Xo 
evidence  was  offered  in  proof  of  damages  upon  any  other 
basis.  The  question  presented,  therefore,  is  whether  a 
member  of  a  purely  fraternal  beneficiary  society  may,  after 
many  years,  upon  breach  of  the  contract  by  the  defendant, 
so  rescind  his  membership  and  recover  all  payments  made 
for  assessments  and  dues. 

The  defendant  order  is  purely  a  mutual  assessment 
company,  levying  assessments  upon  its  members  for  the 
payment  of  death  losses  after  they  occur.  All  assessments 
are  paid  by  the  members  for  the  distinct  purpose  of  paying 
death  losses  already  accrued.  All  of  plaintiff's  assess- 
ments were  paid  for  such  purpose,  and  were  applied  in 
strict  accordance  with  such  purpose.  The  defendant  was 
a  mere  trustee  of  the  fund,  and  the  beneficiaries  of  the  death 
losses  were,  in  each  instance,  the  beneficial  owners  thereof. 
The  plaintiff  has  had  benefits  of  substantial  value  in  his 
30  years  of  insurance.     It  would  be  impossible  to  place  the 
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l»nrties  Riibstaijtialh  in  Hiatu  quo.  In  view  esi)ecially  of 
the  fact  that  the  defendaut  was  a  mere  trustee,  acting  with- 
4)iit  profit,  and  that  its  officials  in  all  cases  applied  the 
plaiutiff^s  assessments  to  the.  distinct  purpose  for  which 
they  were  paid,  we  think  that  the  amount  of  the  aesessmenta 
thus  paid  cannot  be  made  the  measure  of  plaintiff's  damage 
for  a  subsequent  breach.  The  plaintiff  has  brought  his  suit 
in  equity.  The  measure  claimed  by  him  is  clearly  inequita- 
ble. Larnlle  v.  Societ'c,  17  R.  I.  680  (24  Atl.  467,  16  L.  R. 
A.  IV.)2)  ;  Ehet't  v.  Mutual  Reseive  Fund  Life  Assn,,  (Minn.) 
8^\  N.  \V.  506. 

Plaintiff  relies  upon  Van  Wcrden  v.  Equitable  JAfe 
Asaur.  i^oc,  90  Iowa  621,  and  Fort  r.  Iowa  Legion  of  Hon- 
or, 146  Jowa  ISli,  In  the  Van  Werden  case  the  measure  of 
damage  contended  for  was  allowed.  The  defendant  in  that 
case,  however,  was  an  old  line  company,  and  was  not  a 
mere  assessment  company.  The  breach  of  contract  occurred 
with  refei-ence  to  plaintiff's  first  payment.  Upon  breach 
by  the  defendant,  the  plaintiff  rescinded,  and  was  permitted 
to  recover  all  such  first  payment,  although  it  included  the 
premium  of  three  years.  The  breach  and  the  rescission  oc- 
curred after  two  years.  The  benefit  re<*eived  by  the  plaintiff, 
tbei-efore,  was  not  of  great  value. 

In  the  Fort  case,  the  question  presented  herein  was  not 
passed  on  by  us.  The  rule  was  applied  in  the  trial  court. 
'So  exc^eption  to  such  rifling  was  presented  to  us.  The 
opinion  expressly  calls  attention  to  that  fact.  We  are  not, 
therefore,  committed  to  the  application  of  such  a  rule  to 
a  purely  mutual  assessment  company.  The  question  as 
made  in  the  Van  Werden  case  was  very  close,  and  was  in- 
volved in  a  conflict  of  authority.  To  apply  the  rule  to  a  mu- 
tual assessment  company  would  present  a  still  greater  diffi- 
culty, and  we  find  no  authority  which  has  gone  to  that  ex- 
tent. Our  holding  in  the  Tusant  case  may  inure  to  the  ben- 
efit of  plaintiff  and  may  operate  to  give  him  equitable  re- 
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lief  by  protectiug  his  membership  and  enabling  him  to  re- 
sume his  former  relations  to  the  order.  That  question  we 
cannot  now  prejudge.  This  is  doubtless  the  most  equitable 
relief  that  could  be  devised  for  him,  even  though  it  might  be 
conceded  that  he  would  be  entitled  to  some  measure  of  dam- 
age, even  though,  under  this  evidence,  only  nominal.  His 
counsel  have  fully  apprehended  the  difficulty  of  obtaining 
substantial  relief  in  the  form  of  damages  unless  they  can 
recover  the  amounts  paid.  They  have,  therefore,  confined 
their  claim  strictly  to  that  measure.  The  plaintiff's  real 
objective  is  the  reserve  fund.  If  this  were  subjected  to 
plaintiff's  call  for  damages,  the  redress  thus  obtained  would 
not  be  taken  from  the  wrongdoer.  The  defendant  order 
holds  this  fund  as  trustee  only.  The ,  beneficial  owners 
thereof  are  members,  whose  relations  thereto  are  like  that 
of  plaintiff,  and  who  also  have  suffered  similar  wrong. 
Their  equities  are  equal  with  that  of  plaintiff,  and  a  court 
of  equity  cannot  ignore  them.  It  is  not  a  case  where  eq- 
uity is  to  be  created  at  the  tape  in  a  race  of  creditors. 

Although  we  find  that  the  trial  court 
2.  Appeal  and        er'^ed  in  its  finding  that  there  was  no  breach 
fcM°erro^":Tr-     0^  the  contract,  and  erred,  therefore,  in  the 
missal  *'*'*         ground  of  its  dismissal,  nevertheless  the  dis- 
missal itself  was  without  error,  because  no 
proper  measure  of  damage  was  proved.    The  finding  of  fact 
on  the  question  of  breach  made  in  the  decree  below  will  be 
modified  in  the  respect  indicated,  and  the  dismissal  will  be 
affirmed  on  the  ground  here  indicated,  without  prejudice  to 
future  proceedings  looking  to  other  remedy. — Modified  and 
Affirmed. 

All  the  Justices  concur. 
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I.  H.  BiLLicK^  Appellee,  v.  H.  W.  Davidhon,  Appellant. 

WITNESSES:    Oompeteney — Measaring    Land    Without   Knowledge 

1  of  Oomen»  Etc.  Witnesaes  who  are  without  any  approximate 
knowledge  of  the  accuracy  of  the  corners  and  lines  of  a  govem- 
mental  subdivision  of  land,  are  wholly  Incompetent  to  testify 
to  the  result  of  measurements  of  such  land. 

EVIDENOE:      Relevancy,    Materiality    and    Competency — ^Acreage. 

2  The  acreage  of  a  tract  of  land  is  manifestly  not  shown  by  tes- 
timony that  a  tenant  resided  thereon,  and  is  paying  a  certain 
rental  for  a  certain  number  of  acres. 

DAllAOES:     Measure  of  Damages—Deflciancy   in    Land   Bought-* 

3  Fraudulent  Representations.  The  measure  of  damages  for  de- 
ficiency in  land  bought,  and  for  fraudulent  representations  as 
to  its  quality,  is  twofold,  to  wit: 

1.  A  sum  equal  to  the  amount  paid  for  the  land  which  was 
not  received;  and 

2.  A  sum  equal  to  the  difference,  at  the  time  of  the  convey- 
ance, between  the  actual  value  of  the  land  which  was  actually 
received^  and  the  value  of  auch  land  had  it  been  as  represented. 

Appeal  from  Poic^shiek  District  Coiirt. — Henry  Silwold, 

Judge. 

Monday,  May  14,  1917. 

Action  to  recover  damages  for  alleged  fraud  and  mis- 
representation in  exchange  of  properties.  Judgment  for 
plaintiff  in  the  court  below.  Defendant  appeals. — Reversed 
and  Remanded. 

XJ.  M.  Reed  and  J.  H,  Patton,  for  appellant. 
Bray,  Shifflett  d  Wilkie,  for  appellee. 

Gaynob,  C.  J. — Plaintiff  was  the  owner 
1.  wiTRBssBs:        of  a  house  and  lot  in  the  city  of  Des  Moines. 

competrncy : 

measuring  land    Defendant  owncd  some  acreage  property  on 

without  know-  o     r     r       j 

ledge  of  cor-        the  bottoms  along  the  river,  south.   Plaintiff 

nera.  etc.  ^  ' 

valued  his  house  and  lot  at  15^000.     Defen^l- 

Vol.  17»  Ia.--7« 


1154  BiLLicK  V.  Davidson.  [179  Iowa 

ant  placed  a  value  of  |6,000  on  his  acref^ge  properh'.  They 
exchanged.  Plaintiff  made  a  waiTanty  deed  to  the  defend- 
ant for  the  house  and  lot.  Defendant  conveyed  to  the  plain- 
tiff his  acreage  property.  PlaintiJEt  gave  his  note  to  the 
defendant  for  the  difference,  and  secured  the  note  by  a 
mortgage  upon  the  acreage  property.  Both  parties  lived 
in  the  town  of  Brooklyn,  Iowa.  Plaintiff  had  never  seen 
the  acreage  property.  Defendant  represented  to  plaintiff 
that  it  contained  34  acres,  and  made  other  representations 
as  to  its  location,  desirability  and  the  improvements  on  it. 
Plaintiff  brings  this  action  to  recover  damages,  alleging 
that  defendant  falsely  and  fraudulently  represented  that 
there  were  34  acres  in  this  acreage  tract ;  that,  in  fact,  there 
was  much  less.  The  contention  of  the  plaintiff  is  that  there 
were  not  to  exceed  17  acres,  and  that  in  other  respects  the 
land  was  not  as  represented.  The  cause  was  trie<i  to  a 
jury,  and  a  verdict  returned  for  the  plaintiff.  Defendant 
appeals. 

Defendant's  property  was  described  as  follows : 
"Lot  5  in  Section  22,  Township  78  North,  Range  23 
West  5th  P.  M.,  being  all  of  that  part  of  the  NW  14  of  the 
SE  %  of  Section  22,  lying  south  of  the  Des  Moines  River." 
The  number  of  acres  in  this  I^t  5  is  capable  of  defi- 
nite ascertainment.  It  has  lines  which  segregated  it  from 
all  other  lands  and  made  it  a  distinct  entity,  known  as  Ix)t 
5.  Its  lines  were  its  territorial  limitations,  and  within 
these  lines  the  acreage  must  be  found.  The  lines  were  ca- 
pable of  definite  ascertainment,  and  actual  measurement 
within  the  lines  reveals  the  number  of  acres.  Several  wit- 
nesses were  called  for  the  plaintiff,  ,who,  on  cross-examina- 
tion, demonstrated  that  they  did  not  know  the  comers  or 
lines;  did  not  know  the  boundaries  of  this  tract.  They 
made  measurements  with  a  tape  line.  They  chose  points  to 
start  measurements  without  knowing  whether  these  points 
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were  within  or  without  the  lines  of  the  lot.    One  of  the 
witnesses  was  asked  these  questions: 

"Do  yon  know  where  Lot  5  in  controversy  is  situated, 
in  fact?    A.    No,  I  don't  know  exactly  where  it  is  at.    Q. 
Do  vou  know  whether  or  not  the  fences  on  the  land  consti- 
tnte  the  lines?    A.    I  couldn't  swear  that  was  exactly  right, 
but  I  could  swear  they  are  where  it  is  supposed  to  be.    Q. 
So  far  as  you  know,  the  fiences  on  the  diflPerent  sides  of  the 
land  do  not  mark  the  boundary  lines  of  Government  Lot  5, 
do  they?    A.    Well,  I  don't  know.    I  didn't  have  any  pas- 
ture there  at  any  time  since  I  have  been  there.    The  15 
acres  were  all  under  cultivation.    Q.     Then  you  don't  know 
about  having  found  a  government  corner  with  reference  to 
this  Lot  5,  except  what  Mr.  Gootz  told  you?    A.    Yes,  that 
is  all  I  know.     He  told  me  he  helped  put  it  there.    We  meas- 
ured from  that  stone  to  the  river.     (The  stone  referred  to 
was  the  one  said  by  Mr.  Gootz  to  be  the  comer.)     Just 
measured  that  one  distance  on  the  south.    Got  that  510  feet 
about  the  center  of  the  faim.     We  measured  first  at  the 
north  end,  starting  from  what  was  supposed   to  be  tlie 
corner.    There  was  just  a  corner  post,  a  fence  post,  to  mark 
the  comer.    Nobody  told  me  that  it  was  the  corner  of  Gov- 
ernment Lot  5.     I  measured  from  there  to  the  river,  to  the 
water's  edge.    The  water  was  not  high  at  that  time.    We 
didn^t  go  down  the  embankment.     We  measured  until   I 
could  come  straight  with  the  water's  edge  to  where  the 
bank  was  straight  up  and  down  at  that  time.     We  went 
from  the  north  end  to  the  center — started  on  the  west  line 
of  this  farm,  from  the  west  fence,  that  was  supposed  to  be 
the  line.    Q.    Do  you  know  whether  or  not  that  fence  at  the 
west  side  where  you  started  was,  in  fact,  the  west  Hue?    A. 
Oh,  I  wouldn't  swear  I  knew  it,  but  I  think  it  was.     We 
then  measured  from  there  east  to  the  river,  then  we  went  to 
the  south  side,  started  at  the  southwest  corner,  supposed  to 
be  a  corner  stone,  and  measured  straight  east  to  the  river. 
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Found  1^038  feet  on  the  south  side.  That  is  all  I  know 
about  the  acreage." 

These  figures  made  from  this  kind  of  measurement  were 
put  on  a  piece  of  paper  and  introduced  in  evidence  as  a 
basis  by  which  the  jury  might  ascertain  the  number  of 
acres  in  the  tract.  Plaintiff  on  the  witness  stand  was  |ier- 
mitted  to  say  that  this  witness  had  measured  the  land,  and 
from  his  measurement,  the  lot  contained  but  17  acres  and 
a  fraction.  It  appears  that  this  witness  was  in  company 
with  the  plaintiff  at  the  time  this  measurement  was  made. 
The  plaintiff  testified  that  he  and  Mr.  Warren,  the  witness 
whose  testimony  is  hereinbefore  set  out,  measured  It,  and 
that  it  contained  ,17  acres  and  a  fraction.  Plaintiff  testified 
that  he  knew  nothing  about  the  lines  or  corners,  except 
what  somebody  told  him;  that  they  started  their  meas- 
urements from  the  fence  corner;  that  that  was  all  that  there 
was  to  start  from ;  that  they  didn't  try  to  find  out  the  gov- 
ernment lines  or  comers — ^just  took  the  fence  to  be  the  cor- 
ner. Didn't  know  whether  the  fence  was  on  the  irue  line  or 
not.    He  was  asked  these  questions: 

"Yon  didn't  know  where  any  of  the  corners  were?  A. 
I  know  where  the  corners  they  told  me  were,  and  that  is  all 
I  know  about  it.  Didn't  go  to  the  records  to  find  out  where 
the  comers  are.  Didn't  have  any  surveyor  to  show  me  the 
corners.  Q.  So  you  don't  know  whether  you  survej-ed 
Government  Lot  6  in  that  quarter  section  or  not?  A.  I 
couldn't  say  only  what  they  said  was  that.  The  northeast 
comer  of  Lot  5  would  have  been  out  in  the  river,  maybe  on 
the  other  side  of  the  river,  I  don't  know  how  far.  I  didn't 
find  out.  The  southeast  corner  of  the  lot  must  have  been 
in  the  river,  too.  I  didn't  find  it  for  the  government  cor- 
ner of  that  quarter  section.  The  southeast  comer  of  the  lot 
was  a  little  west  of  the  house.  I  couldn't  say  exactly 
whether  I  saw  the  southwest  corner  or  not.  Where  the 
fences  came  was  supposed  to  be  the  comer,  I  should  think. 
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The  acreage  of  the  lot  that  was  described  in  that  deed  was 
about  17  acres.  I  measured  the  land  they  said  was  mine.  I 
supposed  I  measured  the  land  described  in  the  deed.  I  was 
getting  the  land  south  of  the  Des  Moines  River.  South  of 
the  river  was  what  I  measured,  or  west  of  the  river.  There 
may  be  a  little  land  south  of  the  river,  but  precious  little. 
The  river  is  mostly  on  the  east  side.  I  measured  the  land 
that  the  tenant  said  was  what  Davidson  rented  to  him. 
Q.  As  a  matter  of  fact,  you  don't  know  where  any  of  the 
government  boundaries  of  Lot  5  are,  do  you?  A.  If  a  man 
would  be  farming  here,  he  would  take  what  is  inside  of  the 
fences.  Q.  You  cannot  tell?  A.  No,  no  more  than  any- 
body else  can  about  a  farm  here.  Warren  (the  man  who 
occupied  it  under  the  defendant)  told  me  there  were  about 
17  acres.  It  looked  to  me  like  there  was  nearer  17  acres 
than  34;  might  have  been  a  little  less,  and  might  have  been 
a  little  more  than  17.  I  have  forgotten  just  exactly  what 
the  measurements  were,  but  there  were  about  17^/^  acres. 
(J.  That  is  all  the  measuring  that  there  was?  You  didn't 
measure  it  north  and  south  at  all?  A.  Supposed  to  be  80 
rods.  Q.  Well,  that  is  just  your  supposition?  A.  Yes, 
sir.  Q.  You  never  measured  it?  A.  Warren  said  it  was 
80  rods.  Q.  And  you  determined  then  the  number  of  acres 
in  that  field  or  tract  of  land  by  measuring  the  two  ends  and 
not  measuring  across — is  that  right?  A.  We  knew  it  was 
80  rods  one  way.  Q.  Do  you  know  that  to  be  true?  A. 
If  it  was  short,  we  took  it  for  80  rods  anyway.  Q.  And  if 
it  was  long,  you  took  it  for  80  rods  anyway?  A.  Yes,  sir." 
The  testimony  as  to  the  number  of  acres  in  this  tract, 
based  on  this  measurement,  defendant  uioved  to  strike  out, 
for  the  reason  that  the  witnesses  had  not  shown  themselves 
competent  to  give  a  statement  as  to  the  number  of  acres. 
It  is  apparent  that  this  testimony  was  mere  guess,  mere 
speculation  on  a  matter  that  was  susceptible  of  accurate 
demonstration  by  proper  measuring.    There  was  error  in 
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tiie  admisman  of  this  kind  of  testimony.  Jurors  cannot  be 
permitted  to  determine  a  substantive  Tact  upon  testimony 
that  has  its  foundation  on  such  an  unsubstantial  basis,  and 
f€T  this  reason  the  ease  must  be  reversed. 

We  have  not  attempted  to  set  out  ail  the  evidence  on 
this  question,  but  sufficient  to  indicate  that  witnesses  were 
permitted  to  testify  as  to  the  actual  number  of  acres  in  this 
lot,  based  on  not  even  approximately  definite  information 
as  to  the  lines  and  boundaries  that  segregated  the  land  from 
other  lands.  The  acreage  must  be  found  within  the  lines  of 
this  lot.  To  ascertain  the  number  of  acres  bv  measurement, 
lines  and  boundaries  of  the  lot  must  first  be  ascertained. 
It  then  becomes  a  matter  of  mathematical  calculation. 
Without  a  knowledge  of  the  lines,  no  measurement  can  sene 
as  a  basis  for  this  mathematical  calculation.  There  is  no 
proof  that  the  fences  were  upon  the  lines.  There  is  no  proof 
that  the  entire  lot  was  fenced  in.  There  is,  in  fact,  no  basis 
as  to  the  estimate  made  by  these  witnesses  as  to  the  number 
of  acres  of  land  actually  within  the  territorial  limits  of  this 
tract.  The  court  should  not  have  permitted  the  jury  to 
consider  this  evidence  as  a  basis  for  computing  the  number 
of  acres  within  the  limits  of  the  lot,  and  in  this,  the  court 
was  in  error,  and  for  this  error,  the  case  must  be  reversed. 

There  was,  however,  other  evidence  giv- 

2.  BviDiNCB :  ^^  ^y  t^®  tenant  who  occupied  the  premise.s 

tlrfafi?rknd*'    to  the  efl'ect  that  he  paid  |7  an  acre  to  the 

TcceRge!^^^  *       defendant  for  the  use  of  this  property,  and 

that  he  paid  for  about  15  acres  at  this  rate, 
but  it  does  not  appear  that  he  paid  for  more  than  was  under 
cultivation  within  the  limits  of  the  lot;  more  than  he  ac- 
tually cultivated  within  those  limits.  Even  the  tenant  does 
not  pretend  to  know  the  territorial  limits.  This  is  as  vague 
and  uncertain  a  basis  for  estimating  the  number  of  acres 
actually  within  the  limits  of  the  lot  as  is  the  other  testi- 
mony to  which  we  have  adverted.    The.  burden  is  on  the 
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plaintiff  to  show,  not  only  that  the  acreage  was  short,  but 
the  number  of  acres  actually  within  the  established  lines 
and  boundaries  of  the  lot.  Without  proof  of  this,  the  prop- 
er foundation  for  estimating  plaintiff's  loss  is  not  laid.  For 
this  reason,  the  case  must  be,  and  is,  reversed. 

In  view  of  another  trial,  it  is  well  for 
*•  measure  of  ^^  *<>  **y  ^^^^  ^^^  ^ules  for  the  admeasurc- 
fle?eS?r  tn^*  "^®"*  ^^  actual  damages  are  based  upon  the 
fraoduien^^rep-  idea  of  compensation  for  the  loss  actually 
resontntoos.  jugtained,  and  the  burden  is  on  the  plain- 
tiff to  show  afiSrmatively  a  basis  for  estimating  that  loss. 
The  defendant  admits  that  he  told  the  plaintiff  there  were 
34  acres  in  this  lot;  admits  that  it  is  his  opinion  that  there 
was  not  that  number  of  acres;  but  makes  no  concession  as 
to  the  actual  number  of  acres  contained  in  the  lot.  The 
duty,  therefore,  devolved  upon  the  plaintiff  to  show  the  num- 
ber  of  acres  actually  within  the  lot,  as  a  basis  for  esti- 
mating his  loss.  It  is  apparent  that  land  not  within  the 
boundary  lines  of  this  lot  was  not  the  subject  of  contract 
between  these  parties.  All  that  plaintiff  got  must  be  found 
within  the  territorial  limits  of  the  lot.  If  there  are  less 
than  34  acres,  then  whatever  there  is  less  than  that,  plain- 
tiff paid  for,  but  did  not  receive.  He  is  entitled,  therefore, 
in  estimating  his  damages,  to  have  returned  to  him  a  sum 
equal  to  the  compensation  which  he  made  to  the  defendant 
for  the  land  not  delivered,  not  within  the  territorial  limits 
of  the  land  conve3*ed.  This  case  involves  a  deficiency  in 
the  acreage  within  the  boundaries  of  the  tract  actually  con- 
veyed. To  illustrate:  If,  as  contended  by  the  plaintiff,  the 
defendant  agreed  to  convey  34  acres,  and  plaintiff  paid  for 
34  acres  and  received  but  17  acres, — assuming  the  land  to 
be  all  of  the  character  of  the  land  conveyed, — the  plaintiff 
would  have  paid  to  the  defendant  just  twice  as  much  as  he 
should  have  paid,  and  therefore  would  be  entitled  to  have 
returned  to  him,  as  compensation  for  the  loss  of  the  land 
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not  conveyed,  one  half  of  the  price  actually  paid  for  the 
acreage  represented  and  thought  to  have  been  conveyed. 
Thus,  if  plaintiff  paid  f 5,000  for  34  acres  and  received  but 
17  acres,  he  paid  f2,500  too  much,  and  this  sum  should  be 
returned  to  him.  However,  in  estimating  the  amount  that 
should  be  returned,  it  will  be  the  duty  of  the  jury  to  ascer- 
tain the  amount  actually  paid  by  the  plaintiff  on  the  basis 
of  34  acres,  and  deduct  from  that  amount  the  shortage,  fig- 
ured on  the  basis  of  the  amount  actually  paid  for  the  esti- 
mated tract.  This  would  be  one  element  of  damage  for 
which  the  plaintiff  would  be  entitled  to  recover,  provided 
plaintiff  establishes  the  fraud  charged,  there  being  no  charge 
of  breach  of  contract.  If  the  amount  actually  conveyed  is 
not  as  represented,  and  a  basis  is  laid  for  recovery  at  all,  the 
plaintiff  would  be  entitled  to  recover  an  added  sum  repre- 
senting the  difference  between  the  actual  value  of  the  num- 
ber of  acres  actually  conveyed,  and  what  that  number  of 
acres  would  be  actually  worth,  had  it  been  as  represented. 
This  would  be  a  fair  measure  of  compensation  to  the  plain- 
tiff for  the  loss  actually  sustained,  to  wit,  the  loss  of  the 
land  which  was  not  conveyed,  estimated  on  the  basis  of  the 
sura  actually  paid  for  the  entire  tract  if  it  had  contained 
the  number  of  acres  represented,  with  the  added  sum  re{i- 
resenting  the  difference  between  the  actual  value  of  the  land 
actually  conveyed,  if  it  had  been  as  represented,  and  the  ac- 
tual value  of  the  land  in  the  condition  in  which  it  was  at 
the  time  it  was  conveyed  to  the  plaintiff.  The  fair  market 
value  is  pi*esumably  the  actual  value. 

As  sustaining  this  view,  see  Boddy  v.  Henrys  126  Iowa 
31,  and  cases  therein  cited;  jffosleton  v.  Dickinson,  51  Iowa 
244;  Yost  t\  MalUcote's  Admr.,  77  Va.  610;  Anthony  v.  Old- 
act^e,  4  Call  (Va.)  489;  Couse  v.  Boyles,  (N.  J.)  38  Am.  Dec. 
514;  Triplett  t?.  Allen,  26  Gratt.  (Va.)  721  (21  Am.  Rep. 
320) ;  Hoback  v.  KUgore,  (Va.)  21  Am.  Rep.  317;  Camp  t?. 
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Norfleet's  Admp.,  (Va.)  5  S.  E*  374;  Paine  v.  Upton,  87  N. 
Y.  327  (41  Am.  Rep.  371). 

For  the  reasons  pointed  out,  the  case  is  reversed  and 
remanded  for  retrial. — Reversed  and  Remanded. 

Ladd,  Evans  and  Salinger,  JJ.,  concur. 


Mrx.  J.  K.  Bruce.  Appellee,  v.  Mrs.  W.  L.  Pope,  Appellant. 

TIME:  Excluding  Days — Sundays — Judgment  of  Justice  of  the 
Peace.  A  Judgment  is  valid  when  entered  by  a  Justice  of  the 
peace  on  Monday  when  the  third  day  given  by  law  for  entering 
the  Judgment  falls  on  Sunday.  (Sec.  48,  Par.  23;  Sec.  4522, 
Code,  1897.) 

Appeal  from  Cedar  Rapids  Superior  Court. — C.  B.  Bobbins, 

Judge. 

Monday,  May  14,  1917. 

This  cause  was  fully  submitted  to  a  justice  of  the 
peace  on  Thursday,  July  24,  1913,  and  he  entered  judgment 
therein  on  Monday,  July  28,  1913.  The  question  we  have  is 
whetlier  this  entry  was  made  so  late  as  that  the  judgment  is 
void. — .4  ffirmed. 

Jamison,  t^myth  d  Hann,  for  appellant. 

Jos.  Mekota,  for  appellee. 

Salinger^  J. — I.    The  judgment   must 
timk:  oxcind-     be  entered  "within  three    days    after    the 

Ing  days  :  Sun- 
days :  judg-         cause  is  submitted  to  the  justice  for  final 

ment  of  Jus-  * 

^ace!  *^^         action^*    (citing   Section  4522,   Code,   1897; 

WoiToll  v.  Chase,  144  Iowa  065,  at  668). 
The  trial  court  held  that  judgment  was  entered  in  time. 
Many  of  the  cases  cited  against  this  conclusion  are  inappU* 
cable.  They  all  hold  that,  where  the  judgment  is  entered 
later  than  three  days  after  submission,  such  judgment  is 
void.    The  sole  contention  here  is  over  whether  the  judg- 
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ment  teas  entered  later  than  three  days  aft^  submission. 

The  case  was  submitted  to  Justice  A.  E.  Nugent  on 
Thursday,  July  24,  1913.  Excluding  the  day  of  submission, 
the  third  day  thereafter  ended  with  Sunday,  July  27th. 
The  judgment  entry  was  made  on  Monday,  July  28th.  It  is 
plain,  then,  that  the  sole  question  is,  what  construction 
should  be  given  the  statute  provision  that,  in  computing 
time,  the  first  day  shall  be  excluded  and  the  last  included, 
unless  the  last  falls  on  Sunday,  in  which  case  the  time  pre- 
scribed shall  be  extended  so  as  to  include  the  whole  of  the 
following  Monday.  Section  48,  Subd.  23,  Code,  1897.  If 
this  statute  applies,  the  judgment  below  is  right;  other- 
wise, it  is  erroneous. 

Appellant  urges  two  decisions  in  this  court.  Robinson 
V.  Foster,  12  Iowa  186,  decides  nothing  except  that,  where 
ten  days  are  required  hetiveen  the  day  of  service  and  the  first 
day  of  the  term  into  which  the  notice  brings  the  action, 
there  must  be  ten  clear  days,  and  that,  theiefore,  the  said 
statute  rule  for  computing  time  has  no  application.  For 
some  reason,  the  case  claims  to  be  sustained  by  Womack  r. 
McAhren,  9  Ind.  6.  Same  merely  holds  that,  where  ten 
clear  days  are  not  required,  the  day  of  service  is  to  be  ex- 
cluded and  the  first  day  of  the  term  included.  In  Conklin  v. 
City  of  Marshalltown,  G6  low-a  122,  123,  the  sole  question 
is  whether,  where  a  term  began  on  Monday,  December  10th, 
a  petition  filed  on  Thursday,  November  29th,  preceding, 
was  filed  in  time;  and  it  was  held  it  was.  The  result  wais 
reached  by  excluding  the  day  of  filing  and  including  the 
opening  day  of  the  term.  Between  these  two  dates  inter- 
vened Sunday,  December  9th.  On  the  rule  adopted,  the  pe- 
tition had  been  on  file  as  long  as  ten  days  when  that  fe^unday 
ended.  It  certainly  was  not  filed  less  than  ten  days  on  Mon- 
day, December  10th,  if  filed  for  ten  days  on  Sunday.  Decem- 
ber 9th.  It  is  difficult  to  see  how  either  counting  or  exclud- 
ing that  Sunday  was  involved  in  the  determination  in  that 
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case.  Where  something  is  once  filed;  every  day  on  which  it 
remains  on  file  must  be  counted  to  make  up  the  number  of 
days  that  it  must  remain  on  file  prior  to  a  stated  day ;  and 
such  paper  is  as  much  on  file  on  Sunday  as  on  any  other 
day.  That  this  is  so  throws  no  light  on  whether,  if  an  act 
is  required  to  be  done  on  Sunday^  it  may  or  may  not  be  done 
effectively  on  the  Monday  next  succeeding.  The  first  case 
in  terms,  and  the  last  in  effect,  says: 

''It  is  only  when  the  act  is  to  be  done  on  Sunday  that 
that  day  is  to  be  excluded  and  the  whole  of  the  next  day  in- 
cluded.*' 

Granting  that  it  was  necessary  to  say  this,  we  are  un- 
able to  see  how  it  aids  appellant.  The  basis  for  the  state* 
nient  is  tliat  neither  requiring  a  notice  to  be  served  ten 
clear  days  before  the  term  opens  nor  that  a  petition  be 
filed  ten  days  before  the  term  opens,  requires  anything  to 
be  done  on  Sunday.  That  in  such  circumstances  the  pro- 
vision making  extension  to  Monday  is  not  applicable,  has 
no  bearing  on  whether  the  extension  is  available  in  the 
case  at  bar.  If  the  succeeding  Monday  may  not  be  used  for 
entering  the  judgment  here  in  consideration,  then  entering 
it,  if  done  on  the  last  of  the  three  days,  would  require  the 
doing  of  something  on  Sunday. 

Harrison  v.  Sager,  27  Mich.  476,  is  also  relied  Upon,  and 
said  to  be  squarely  in  point  for  the  appellant's  contention. 
The  statute  construed  therein  requires  judgment  to  be  en- 
tered within  four  days.  The  record  discloses  no  statute  like 
our  own  which  defines  what  "within  three  days"  may,  in 
some  circumstances,  mean.  Proceeding  without  reference 
to  such  a  statute,  the  Michigan  court  holds,  and  rightly,  that 
permitting  a  thing  to  be  done  within  four  days  fixes  a  max- 
imum; that  it  leaves  it  competent  to  do  the  act  on  the  first 
day  as  well  as  on  the  fourth;  and  that,  since  the  statute 
does  not  take  Sunday  into  consideration,  the  fact  that  the 
last  day  is  Sunday  does  not  work  an  extension.     We  prob- 
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ably  shoulj^  hold  to  the  same  view  if  our  said  computation 
of. time  statute  did  not  exist.  We  must  read  all  the  stat- 
uteci  on  the  subject  together.  Thus  read,  there  is  a  require- 
ment to  enter  judgment  within  three  days  after  submission 
and  a  provision  that,  if  the  last  of  those  three  days,  on  a 
computation  excluding  the  day  of  submission,  falls  on  Sun- 
day, the  entry  may  be  effectively  made  on  the  next  follow- 
ing Monday.  See  State  v.  Michel,  62  La.  936.  We  must 
therefore  hold  that  the  judgment  entered  is  not  void  for  be- 
ing entered  too  late. 

II.  Without  reference  to  our  statutes,  there  is  much 
support  in  reason  and .  authority  for  the  conclusion  we 
reach. 

If  a  period  of  time  fixed  by  a  decree  or  order  of  court 
ov  by  statute  for  an  act  to  be  accomplished,  closes  on  Sun- 
day, the  general  rule  is  to  exclude  that  day  in  the  compu- 
tation of  time,  and  to  allow  all  of  the  following  Monday 
for  the  accomplishment  of  such  act.  Kipp  v.  Fitch,  73 
Minn.  65;  Spencer  v.  Haug,  45  Minn.  231;  Johnson  v.  Mer- 
Hit,  50  Minn.  303;  State  v.  May,  142  Mo.  135;  Robinson  i\ 
Templar  Lodge,  114  Cal.  41;  California  Imp.  Co.  v.  Quin- 
chard,  119  Cal.  87;  People  v.  Rose,  167  III.  147;  City  of  Chi- 
cago  V.  Vulcan  Iron  Works,  93  111.  222;  Hicka  v.  Nelson.  45 
Kans.  47;  Oage  v.  Bams,  129  111.  236;  Backer  v.  Pyne,  130 
Ind,  288;  Street  v.  United  States,  133  U.  S.  299;  Monroe 
Cattle  Co.  V.  Becker,  147  U.  S.  47,  56 ;  Porter  v.  Pierce,  120 
N.  Y.  217;  State  v.  Stuckey,  78  Mo.  App.  533;  In  re  Senate 
Resolution,  9  Colo.  632;  Edmundson  v.  Wragg,  104  Pa.  St. 
500;  Gibhon  v.  Freel,  65  How.  Pr.  (N.  Y.)  273;  Hodgson  v. 
Banking  House,  9  Mo.  App.  24;  Bacon  v.  State,  22  Fla.  46; 
English  v.  Williamson,  34  Kans.  212.  If  Sunday  is  to  be 
considered  within  the  time,  though  it  is  the  last  of  the 
three  days,  it  should  follow  that  the  justice  is  empowered 
to  enter  that  judgment  on  that  Sunday.  We  think  he  is 
not  so  empowered.    Sunday  is  generally  excluded  as  one 
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of  the  days  of  the  term  of  a  court.  Michie  v,  Miehie'a 
Admr.,  17  Gratt.  (Va.)  109;  Read  v.  Commonwealth,  22 
Gratt.  (Va.)  924;  Qualtcr  v.  State,  120  Ind.  92.  While  an 
act  required  to  be  done  within  24  hours  after  notice  must, 
if  done  in  that  time,  be  done  on  Sunday,  that  is  so  only  if 
the  circumstances  are  such  as  that  it  may  lawfully  be  done 
on  that  day.  Casey  v,  Viall,  17  R.  I.  348.  If  a  statute  im- 
poses a  penalty  for  allowing  freight  received  to  remain  un- 
ship])ed  for  five  days,  an  intervening  Sunday  is  to  be  ex- 
cluded in  counting  the  five  days.  Branch  v.  Wilmington  & 
W.  R.  Co.,  77  N.  C.  347 ;  Keeter  r.  Wilmington  d  W.  R.  Co., 
86  N.  C.  346. 

Even  in  cases  where  performance  is  exacted  on  the  Sat- 
urday preceding  the  Sunday  which  is  the  last  day  of  the 
I)eriod,  there  is  the  qualification  that  this  is  so  only  if  the 
act  is  one  which  may  properly  be  done  on  Sunday.  Keat- 
ing t\  Serrell,  5  Daly  (N.  Y.)  278,  282;  Allen  v.  Elliott,  67 
Ala.  432. 

In  a  dissent  by  Campbell,  J.,  in  Harrison  v.  Sager,  27 
Mich.  476,  he  expresses  the  thought  that  the  design  of  the 
statute  which  requires  entry  of  judgment  within  four  days^ 
was  (and  he  speaks  without  reference  to  any  computation 
Btatute)  to  allow  the  justice  four  acting  days  in  any  of 
which  it  would  be  lawful  for  him  to  do  judicial  acts.  He 
adds  that  to  exclude  Sunday  is  to  limit  him  to  three  judi- 
cial days  and  to  raise  a  distinction  which  ought  not  to  be 
raised,  namely,  that  he  is  given  more  time  in  some  caset 
than  in  others,  and  he  cites  Hughes  r.  Griffiths,  13  0.  B., 
N.  S.  324,  that,  where  action  is  to  be  had  by  a  court,  days 
not  judicial  are  not  to  be  included  in  the  time  limit  fixed 
for  such  action.  There  is  a  rule  that,  if  an  act  is  required 
hy  statute  to  be  done  within  any  number  of  days  less  than 
seven,  Sunday  is  to  be  excluded  in  the  computation.  Si- 
monson  v,  DurfeCy  50  Mich.  80;  Caupfield  v.  Cook,  92  Mich. 
626;  First  Nat.  Bank  v.  Williams  Milling  Co.,  110  Mich.  IB. 
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But  if  the  act  is  required  to  be  done  in  a  number  of  days 
exceeding  a  week,  Sunday  is  not  excluded  therefrom.  Cruig 
V.  United  States  Health  d  Ace.  Ins.  Co.,  (S.  C.)  61 S.  E.  423. 
But,  notwithstanding,  Sunday  is  sometimes  excluded  even 
when  the  period  is  more  than  seven  days^  because  it  is  evi- 
dent from  the  context  that,  in  fixing  a  specified  time,  work- 
ing days  are  meant.  Nation^Ll  Bank  v.  WiUiams,  46  Mo. 
17;  Neal  v.  Crew,  12  Qa.  93,  100.  Under  a  constitutional 
provision  that  an  unsigned  bill  shall  become  a  law  if  not 
signed  by  the  governor  within  ten  days  after  the  adjourn- 
ment of  the  legislature,  the  ten  days  are  exclusive  of  Bun- 
days.  People  V.  Rose,  167  111.  147.  So  where  the  period  ac- 
corded is  five  days.  State  v.  Michel ,  52  La.  Ann.  936.  And, 
where  the  time  allowed  the  governor  is  three  days,  inter- 
vening Sundays  are  to  be  excluded  in  computing  that  time. 
Stinson  v.  Smith,  8  Minn.  366;  People  v.  Hatch,  3S  111.  9, 
149;  Farwell  Co.  v.  Matheis,  48  Fed.  363. 

We  think  the  intent  was  to  give  three  days,  on  any 
one  of  which  entering  judgment  is  permissible,  and  that 
such  judgment  should  not  be  entered  on  a  Sunday. 

III.  One  argument  suggested  by  appellee  has  led  us 
to  find  a  line  of  authorities  to  the  effect  that  wbere,  as 
distinguished  from  those  that  are  optional  at  the  expense  of 
losing  some  right,  the  last  day  for  performance  of  an  act 
that  must  be  done  falls  on  Sunday,  a  compliance  on  the 
following  day  is  sufficient.  If  four  days  are  allowed  in 
which  to  take  an  appeal,  Sunday  must  be  excluded.  Neal 
V.  Crew,  12  Qa.  93,  100.  So  of  filing  bond.  Nickles  v.  Ken- 
drick,  76  Miss.  334.  And  as  to  filing  a  motion  for  a  new 
trial  or  in  arrest  of  judgment.  National  Bank  v.  Williams, 
46  Mo.  17 ;  Lems  v.  Schwenn,  15  Mo.  App.  342.  Cressey  r. 
Parks,  75  Me.  387,  decides  that,  if  a  statute  prescrit^es  that 
property  sei^ied  for  taxes  shall  be  kept  four  days  and  then 
sold,  unless  such  taxes  are  paid,  the  day  of  the  seizure  is 
excluded,  intervening  Sundays  are  included,  and  the  prop- 
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€rtj  must  be  sold  on  the  fourth  day,  unless  that  falls  on 
Sunday,  and  then  on  the  next  day.  The  rule  has  been  ap- 
plied to  the  performance  of  a  contract.  Stryker  v.  Vender- 
hilt,  27  N.  J.  L.  68.  Byer8  v.  Rothschild,  11  Wash.  296, 
is  that  a  tenant  under  a  lease  reserving  a  monthly  rental 
payable  in  advance  on  the  first  of  the  month  is  entitled  to 
the  second  day  of  the  month  to  make  payment, .  when  the 
first  day  falls  on  Sunday.  In  State  v.  Michel,  52  La.  Ann. 
936,  there  was  construed  a  constitutional  requirement  that, 
if  a  bill  passed  by  the  legislature  were  not  returned  by  the 
governor  "within  five  days  after  it  shall  have  been  pre- 
sented to  him,  it  shall  be  a  law.^'  It  is  held  that,  since  lesa 
than  a  week  is  given,  Sunday  is  to  be  excluded  from  the 
count.  On  the  other  hand,  it  has  been  decided  that,  if  an 
act  is  to  be  done  by  a  certain  day,  which  happens  to  be  Sun- 
day, or  within  a  certain  time  which  ends  on  Sunday,  per- 
formance must  be  on  Saturday  preceding.  Keating  v,  Ser- 
rcll,  5  Daly  (T^.  Y.)  278,  282;  Allen  v.  Elliott,  67  Ala.  432. 
It  was  applied,  in  Brooklyn  Oil  Refinery  v.  Broxjon,  38  How. 
Pr.  (N.  T.)  444,  449,  to  a  case  of  contract  to  deliver  certain 
property  during  a  certain  month,  and  held  that,  if  the  last 
day  of  that  month  falls  on  Sunday,  a  delivery  on  the  first 
day  of  the  next  iponth  does  not  satisfy  the  contract*  And 
it  has  been  maintained  as  to  things  which  it  was  optional 
to  do  or  not  do,  such  as  bringing  an  action,  that,  when  the 
time  for  bringing  it  ends  on  Sunday,  that  day  must  be  in- 
cluded in  the  count,  and  the  action  cannot  be  commenced 
the  next  day.  In  such  case,  the  action  should  be  com- 
menced the  preceding  Saturday.  Williams  v.  Lane,  87  Wis. 
152,  159;  Yailes  v.  Brown,  16  Colo.  462;  Allen  v.  Elliott, 
67  Ala.  432. 

All  these  make  rules  for  optional  acts.  We  prefer  not 
to  base  our  decision  upon  their  consideration,  because  the 
entry  of  judgment  is  not  optional.    For  the  reasons  given 
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in  Paragraphs  I  and  II  hereof,  the  judgment  below 
Affirmed. 

Gaynor^  C.  J.,  Ladd  and  Evans^  JJ.,  concur. 


G.  B.  Carpenter,  Appellee,  v.  City  of  Hamburg  et  al., 

Appellants. 

MUNIOIPAI.  OOBPOBATIOKS:  Public  Improyements— ABsess- 
ment  of  Benefits— Benefits  Exceeding  Cost.  An  assessment  of 
benefits  against  a  particular  lot  Is  not  necessarily  limited  to 
the  actual  cost  of  the  Improvement  fronting  such  lot.  Sec. 
7»2-a,  Code  Supp.,  1913. 

Appeal  from  Fremont  Distnct  Court.— E.  B.   Woodruff, 

Judge. 

Monday,  May  14,  1917. 

Appeal  from  special  assessments  made  against  abut- 
ting property  for  sti'eet  improvements..  Both  parties  ap- 
peal. Affirmed  on  plaintiff's  appeal;  Reversed  on  defend- 
ants' appeal. 

Tinley,  Mitchell  d  ThorneU,  for  appellants. 

T.  S.  Stevens,  for  appellee. 

GaynoR;,  C.  J. — Plaintiff,  prior  to  and  at 
MuwciPAL  the  time  of  the  happening  of  the  matters 

CORPORATIONS  I  i  i-  c 

'^rovemonts  •  herein  complained  of,  was  the  owner  of  the 
blSeflt?f  beS'  ^  V2  of  Block  60,  comprising  Lots  7  to  12. 
eflto  exceeding     inclusive.    These  lots  fronted  and  abutted 

on  Washington  Street  in  the  defendant  citv. 
The  lots  were  44  feet  in  width  and  140  feet  in  depth.  In 
1913,  Washington  Street  was  paved,  and,  on  December  31, 
1913,  the  city  council  met  for  the  purpose  of  levying  spe- 
cial assessments  against  the  lots  abutting  on  said  street  on 
account  of  the  improvements  so  made.    The  schedule  intro- 


May  1917]     Cabpbntbr  v.  City  op  Hamburg.  11G9 

duced  in  evidence  shows  that  Lots  7,  8,  9  and  12,  being  va- 
cant lotS;  were  assessed  at  |100  per  lot,  and  Lots  10  and  11^ 
being  lots  occupied  by  plaintiff  with  his  residence,  at 
1265.48  per  lot. 

The  plaintiff  contends  that,  on  December  31,  1913,  the 
time  at  which  the  council  met  for  the  purpose  of  final  as- 
sessments, an  assessment  was  made  of  |150  per  lot  against 
Lots  7,  8,  9  and  12,  and  |165.50  per  lot  against  Lots  10  and 
11.  It  is  claimed  that  this  was  subsequently  changed  ti> 
the  amount  shown  bj'  the  schedule,  without  authority  of 
law.  We  pass  by  this  contention,  however,  with  the  state- 
ment that  we  think  the  fair  preponderance  of  the  evidence 
shows  that  the  lots  were  regularly  assessed  on  the  31st  day 
of  December,  1913,  as  shown  by  the  schedule;  that  the  plain- 
tiff is  mistaken  in  saying  that  the  schedule  as  finally  made 
on  that  day  showed  any  different  assessment  from  that 
which  now  appears  upon  the  schedule.  No  doubt  some  time 
was  spent  in  determining  the  amount  that  should  be  prop- 
erly assessed  to  these  several  lots,  and  figures  were  made 
and  changed  from  time  to  time;  but  we  are  satisfied  that 
the  final  assessment  was  made  on  the  31st  day  of  December, 
1913,  and  was  made  by  the  council  as  it  appears  now  upon 
the  schedule.  The  presumptions  are  all  in  favor  of  the  cor- 
rectness of  the  schedule.  It  is  the  record  kept  by  the 
board,  and  there  is  no  satisfactory  evidence  that  it  was 
altered  or  changed. 

It  appears  that  the  proportionate  cost  of  one  half  the 
paving  in  front  of  each  of  these  lots,  including  the  intersec- 
tions, was  fl65.50.  On  hearing  in  the  district  court,  the 
assessments  on  Lots  7,  8,  9  and  12  were  permitted  to  stand 
at  f  100.  The  court,  however,  reduced  the  assessments  on 
LiOts  10  and  11  to  |165,  and  this  upon  the  theory,  we  take 
it.  that  these  lots  could  not  be  assessed  for  more  th<in  the 
actual  cost  of  the  paving  in  front  of  the  lot  assessed.  Hotli 
parties  appealed  from  the  decree  of  the  district  court.    The 
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defendants  appealed  first,  and  will  be  treated  as  appellants 
in  this  court. 

The  defendants  present  the  following  propositions  for 
our  consideration :  First,  there  was  no  evidence  that  Lots 
10  and  11  were  not  benefited  to  the  amount  of  |265.48;  sec- 
ond, the  evidence  shows  affirmativelv  that  said  lots  were 
benefited  in  said  amount;  third,  the  court  erred  in  hold- 
ing that  the  council  had  no  power  to  assess  a  lot  for  more 
than  the  cost  of  paving  in  front  of  the  lot.  The  defend- 
ants' appeal  involves  only  the  assessment  of  Lots  10  and 
11.  The  plaintiff  complains  of  the  assessments  against  the 
other  lots,  claiming  that  they  are  in  excess  of  25  per  cent 
of  the  market  value.  These  are  the  only  questions  which 
we  will  consider. 

We  will  dispose  of  plaintiff's  contention  first,  and  brief- 
Iv.  On  examination  of  the  record,  we  are  satisfied  that  the 
assessments  against  Lots  7,  8,  9  and  12,  at  |100  each,  are 
not  in  excess  of  2o  per  cent  of  the  actual  value  of  the  lots. 
As  this  is  a  mere  fact  question,  we  content  ourselves  with 
saying  that  we  think  the  record  fully  sustains  this  finding. 

The  first  two  propositions  submitted  on  defendants'  ap- 
peal involve  also  fact  questions,  and  upon  this  we  have  to 
say  that  these  lots  were  highly  improved  and  advantageous- 
ly situated.    The  record  shows  that  the  pavement  of  this 
street  greatly  benefited  them.  •  There  is  no  affirmative  show- 
ing that  they  were  not  benefited  to  the  extent  of  the  assess- 
ment.   The  council  so  found,  and  there  is  no  evidence  tend- 
ing to  show  that  their  finding  in  this  respect  is  not  sup- 
ported by  the  facts.     We  are  confirmed  in  this  by  a  con- 
sideration of  the  finding  of  the  trial  court  upon  this  pornt. 
The  trial  court  found  that  Lots  10  and  11  were  "worth  from 
|4,000  to  |5,000,  but  made  no  affirmative  finding  "that  the 
lots  were  not  l)eneflted  to  the  extent  of  the  assessment,  and 
rested   its  conclusion  on  the  thought  that  the  asse.ssment 
could  not  legally  exceed  the  cost  of  paving  in  front  of  each 
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lai.  ThJB  theory  is  not  tenable.  It  is  for  the  council  to 
determine  the  necessity  for  the  improvement  and  the  extent 
of  the  impi'ovenient  required  by  the  necessities-  of  the  caae. 
Having  determined  the  necessity,  it  has  a  right  to  make  the 
improvement.  Tlie  council  fixes  the  limitation  of  the  im- 
pf  ovement.  The  improvement  is  an  entity.  It  has  a  right 
to  contract  for  the  making  of  the  improvement.  To  thifl 
extent,  it  incurs  costs  which  must  be  paid.  It  has  a  right 
to  assess  these  costs  against  the  abutting  property,  ratably 
and  equitably;  to  assess  against  each  property  its  propor- 
tionate share  of  the  costs  of  the  entire  improvement,  not  to 
exceed,  however,  the  benefits  conferred  upon  the  partic- 
ular lot  assessed.  It  is  for  the  city  council  to  determine 
these  benefits  before  making  the  assessments.  The  assess* 
ment  for  benefits,  however,  cannot  exceed  25  per  cent  of  the 
actual  value  ;Of  the  lot  assessed.  The  improvement  must  be 
considered  as  an  entirety.  The  costs  of  the  improvement 
are  an  entirety.  The  contract  is  so  made  for  the  improve- 
ment. Upon  the  completion  of  the  work  under  the  con* 
tract,  the  cont  of  the  entire  entity  is  ascertained  and  deter- 
mined. This  is  to  he  paid  for  by  someone.  The  statute 
provides  that  it  may  be  assessed  against  abutting  property, 
ratably  an4  equitably,  according  to  the  benefits  conferred 
upon  e^ch  lot  or  parcel  of  land  abutting,  with  two  limita- 
tions: that  it  shall  not  exceed  25  per  cent  of  the  actual  value 
of  the  lot  or  parcel,  of  land  assessed,  and  shall  not  exceed 
the  actual  benefit  conferred  upon  the  lot  by  the  improve- 
ment. '^By  the  improvement"  means  the  improvement  as 
an  entity.  This  thought  found  expression  in  De$  Moines 
Union  E.  Co.  v.  City  of  De%  Mi>ines,  140  Iowa  218,  partic- 
ular point  at  page  221.     It  is  said: 

"It  is  to  be  noticed,  'however,  that  the  cost  of  the  pave- 
ment is  to  be  ascertained  as  a  whole,  and  was  so  ascertained 
in  making  the  assessment.  One  improvement  may  extend 
along  the  street  for  many  blocks,  and  the  cost  of  the  whole 
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may  be  apportioned  to  abutting  property  without  ascertain- 
ing the  actual  expense  of  laying  the  pavement  on  each  par- 
ticular portion  of  the  street  in  front  of  each  particular  lot. 
*  *  •  Plaintiff  is  the  owner  of  lots  abutting  on  the  im- 
provement, and  the  fact  that  portions  of  these  lots  are  cov- 
ered by  tracks  which  cross  the  streets  does  not  furnish  in 
itself  any  reason  for  assuming  that  plaintiff  is  not  bene- 
fited by  the  entire  improvement  in  proportion  to  the  en- 
tire frontage  of  its  lots  upon  such  improvement.'' 

See,  also,  as  bearing  upon  certain  phases  of  this  con- 
troversy, Early  v.  City  of  Fort  Dodge,  136  Iowa  187.  In 
that  case  it  is  said : 

'The  final  and  decisive  inquiry  is  whether  the  assess- 
ment when  made  is  just  and  equitable,  and  bears  some  rea- 
sonable proportion  to  the  benefits  which  the  property  de- 
rives from  the  improvements  for  which  payment  is  to  be 
made.  ♦  •  ♦  [Page  190.]  Under  our  statute,  the  tree 
rule,  while  prohibiting  an  assessment  in  excess  of  the  bene- 
fits to  the  property,  requires  that  the  burdens  be  distrib- 
uted ratably  and  proportionately  upon  all  of  the  abutting 
property  in  the  taxing  or  assessment  district." 

We  hold,  therefore,  that  the  court  erred  in  holding  that 
these  lots,  abutting  as  they  did  upon  the  improvement, 
could  not  be  assessed  for  more  than  the  actual  cost^of  the 
improvement  in  front  of  the  particular  lot.  The  council 
specially  found  that  the  assessment  levied  against  these  lots 
was  in  proportion  to  the  special  benefits  from  the  improve- 
ment. The  evidence  supports  this  finding.  The  council  al- 
so found  that  it  did  not  exceed  25  per  cent  of  the  value 
thereof  at  the  time  of  the  levy.  This  also  finds  support  in 
the  evidence. 

The  case,  therefore,  must  be  reversed  and  remanded 
for  judgment  in  accordance  with  this  opinion.  Affirmed 
on  plaintiff's  appeal,  and  reversed  on  defendants'  appeal. 

Ladd,  Evans  and  Salinger^  J  J.,  concur. 
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J.  R.  Chaloupka,  Administrator,  Appellee,  v.  Thomas  Mab- 

TiN,  Appellant. 

JTJDOMENT:     Action  on  Judgment— Foreign  Dormant  Judgments. 

1  A  foreign  Judgment,  dormant  and  nonrevlvable,  but  not  barred 
by  the  statute  of  limitation  of  such  foreign  state*  will  support 
an  action  in  this  state  at  any  time  within  20  years  from  its 
date. 

JUDGMENT:      Action    on   Judgment — Defense — ^Fraud — Evidence — 

2  Suffldency.  Evidence  reviewed,  in  an  action  on  a  Judgment, 
and  held  insufficient  to  show  that  defendant  was  fraudulently 
induced  not  to  make  defense  to  the  original  action. 

JXJDOMENT:     Opening  or  Vacating — JnstiHable  Judgment  Procured 

3  by  ZYaud.  Principle  recognized  that,  in  the  absence  of  any 
showing  of  defense  to  a  Judgment,  the  same  should  not  be 
disturbed,  even  under  a  plea  of  fraud  in  procuring  it. 

COSTS:     Security  for  Payment — Substitution  of  Resident  Plaintiff. 

4  The  good-faith  substitution  of  a  resident  plaintiff  in  lieu  of  a 
nonresident  one,  subsequent  to  the  filing  of  a  motion  for  cost 
bond,  but  before  ruling  thereon.  Justifies  the  overruling  of  said 
motion.  So  held  where  an  administrator  was  so  substituted. 
Sec.  3847,  Code,  1897. 

Appeal  from  Pottawattamie  Distnct  Court. — Thomas  Ar- 
thur^ Judge. 

Monday,  May  14,  1917, 

Action  on  a  foreign  judgment  resulted  in  the  entry  of 
judgment  as  prayed.     Tlie  defendant  appeals. — Affirmed. 

Charlefi  Roe  and  Frank  ShinUy  for  ap{)ellant. 
Preston  d  DilUnger^  for  appellee. 


1.  JuDGMEST :  ac- 


Ladd,  J. — Judgment  was, entered  July  2, 
1895,  in  the  county  court  of  Douglas  Coun- 
ment?fo?eSn  *!>  Nebraska,  for  Perry  Bros.  &  Co.  against 
^ormant  judg-     Th^njas    Martin    for    the    sum    of    1750.99 

and   (7.45   costs,   to   bear   interest   at   the 
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rate  of  7  per  cent  per  annum.  Abraham  Slimmer  was  de- 
fendant, but  was  not  found  in  the  county.  This  action  was 
brought  by  W.  J.  Perry,  June  28, 1913,  and  later  he  assigned 
the  cause  of  action  to  Ira  R.  Rtitt,  upon  whose  death 
the  administrator  of  his  estate  was  substituted  as  plajntiff. 
After  a  demurrer  hail  been  overruled,  the  defendant  inter- 
posed several  defenses,  some  of  which  had  been  raised  by 
the  demurrer  in  his  answer.  These  will  be  disposed  of  as 
we  proceed. 

I.    The  defendant  pleaded  that  he  was 

^'  ?ion"o^^ud  *^'   fra"<i"Je^tly  induced  by  W.  J.  Perry  not  to 

niiSd*ew-"^**^PP®^^  ^^  *^  defend  in  the  action  brought 

flciency.*"''        against  him  in  Nebraska,  though  having  a 

good  defense,  and  on  this  ground  the  judg- 
ment there  entered  was  invalid.  See  Rogers  v.  Gtmnn,  21 
Iowa  58.  It  appears  that  defendant  has  continuously  re- 
sided in  Pottawattamie  County,  Iowa,  since  long  prior  to 
the  beginning  of  that  action;  that  he,  in  company  with  one 
Slimmer,  under  the  firm  name  of  Slimmer  &  Martin,  shipped 
cattle  to  Omaha  for  sale,  and  brought  stock  cattle  there 
and  sold  to  feeders  in  the  country.  This  was  done  during 
the  years  from  1890  to  1895.  The  firm  bought  and  sold 
through  the  commission  house  of  Perry  Bros.  &  Co.,  in 
part  at  least,  and  the  suit  appears  to  have  been  on  a  balance 
of  account.  The  summons  was  served  on  defendant  April 
25,  1895,  and  required  his  appearance  in  court  May  6th 
following.    Martin  testified: 

That,  shortly  after  service  of  notice,  he  met  W.  J.  Per- 
ry, of  the  firm  in  Omaha;  that  he  did  not  claim  that  he  (Mar- 
tin) owed  "him  any  money.'' 

"And  then,  Mr.  Perry  said  he  would  fix  this,  and  he 
went  down  in  his  buggy  and  drove  down  to  the  court  house 
and  went  in  to  a  lawyer  and  told  him  to  do  no  more  with 
this,  and  I  never  knew  anything  more'  about  it,  never  knew 
there  was  such  a  thing  against  me  in  Nebraska/' 


' 
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The  witness  explained  that  the  man  to  whom  Perry 
spoke  was  in  a  small  room  at  the  court  house  at  a  table, 
and  Perry  told  him  to  do  nothing  more  with  the  Slimmer 
&  Martin  case;  and  that  he  ^'relied  upon  it,  because  I  never 
knew  a  thing  about  it  after  that  and  never  supposed  there 
Mas  anything  done."  The  witness  also  testified  that  he 
continued  shipping  cattle  to  and  from  Omaha  individually 
or  as  a  member  of  partnerahips  from  1895  until  1913,  and 
was  in  that  city-  every  two  or  three  weeks.  On  the  other 
hand,  Perry  testified  that  the  suit  was  on  balance  owing  on 
overdrafts;  that  Perry  Bros.  &  Co.'s  books  are  lost;  that 
one  Gribble  kept  them;  that  he  had  repeatedly  called  de* 
fendant's  attention  to  the  account,  but  he  made  no  offer 
to  pay;  that  he  had  never  talked  with  him  since  the  sum- 
mons was  served;  that  he  had  made  effort  to  collect  the 
judgment  through  his  attorney  and  a  collection  agency  in 
the  first  six  years,  and  then  let  the  matter  drop;  that  he 
saw  Martin  several  times,  and  knew  he  was  shipping  to 
another  commission  agency,  but  that  he  was  sure  he  did 
not  ship  in  his  own  name  for  six  years  after  the  entry  of 
the  judgment.  Gribble  testified  to  having  been  bookkeeper 
for  Perry  Bros.  &  Co.  from  1892  until  after  judgment  was 
entere<l;  that  he  made  out  the  statement  from  the  books, 
on  which  judgment  was  entered,  and  verified  them  in  court, 
and  swore  to  the  accuracy  of  the  account.  It  will  be  noted 
that  defendant  did  not  deny  his  indebtedness,  and  the  testi* 
niony  of  Gribble  is  undisputed. 

As  there  was  no  showing  of  any  de- 
s.  juDOMBNT :         fense,  the  enforcement  of  the  judgment  ought 

oponing  or  va-  '  i»       »  o 

nlwTjmiiTmrnt   ^«*  ^«  ^«  eujoiued.     Taggart  r.  Wood,  20 
fnJSd!''^  ^^        ^^^^'^*  ^^-  ^^ »«  presumed  to  be  valid,  and  the 

only  circumstances  tending  to  corroborate 
the  testimony  of  plaintiff  are  the  delay  from  May  to  July 
before  taking  judgment,  and  the  delay  in  enforcing  it. 
The  latter  is  explained  by  the  witness  PeiTy,  and  postpone- 
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ment  in  taking  judgment  is  not  of  controlling  significance, 
and  might  have  been  explained  but  for  the  death  of  com- 
plainant's attorney.  Moreover,  Martin's  story  is  unreason- 
able ;  for  he  does  not  pretend  that  Perry  suggested  that  the 
cause  had  been  instituted  by  mistake  or  that  he  had  subse- 
quently learned  that  nothing  was  due,  and,  but  for  some- 
thing of  the  kind,  he  would  not  be  likely  to  discontinue  a 
cause  he  had  just  begun.  We  are  content  with  the  finding 
of  the  trial  court  upholding  the  validity  of  the  judgment. 

II.  Under  the  laws  of  Nebraska,  a  judgment  becomes 
dormant  when  five  years  have  elapsed  after  the  last  execu- 
tion issued  thereon,  or  if  none  have  issued,  then  from  its 
entry.  Sec.  8066,  Rev.  St.  Neb.,  1913.  A  dormant  judg- 
ment may  be  revived,  but  action  for  that  purpose  must  have 
been  commenced  within  ten  years  after  it  became  dormant. 
Sec.  8041,  Rev.  St.  Neb.,  1913. 

Execution  issued  March  20,  1896,  so  that  this  judg- 
ment  became  dormant  in  1901,  and  the  period  for  bringing 
suit  to  revive  expired  March  20,  1911.  But  a  dormant  judg- 
ment is  not  necessarily  dead.  It  only  sleepeth.  It  may  be 
revived,  and  in  Nebraska  this  may  be  done  only  in  the  forum 
where  the  judgment  was  entered.  Bank  of  Miller  t\  Moore, 
(Neb.)  154  N.  W.  731.  Suit  may  be  maintained  on  a  dor- 
mant judgment.  David  t?.  Porter,  51  Iowa  254;  MahOney 
V.  State  Ins.  Co,,  133  Iowa  570.  The  application  for  revivor 
under  the  Nebraska  statute  is  not  the  beginning  of  a  new 
action,  but  is  auxiliary  to  the  old,  with  the  object  of  obtain- 
ing leave  of  the  court  to  enforce  the  judgment.  Bankers' 
Life  Ins.  Co.  v.  Rollins,  (Neb.)  80  N.  W.  484.  The  right 
to  apply  for  revivor  of  a  judgment  and  that  to  maintain  an 
action  thereon  are  cumulative  remedies.  The  judgment 
plaintiff  may  have  either  or  both,  ^nell  v.  Rue.  72  Neb. 
571  (117  Am.  St.  813) ;  Freeman  on  Judgments  (3d  Ed.) 
462 ;  23  Cyc.  1436. 

As  the  remedies  are  independent,  the  circumstance  that 
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the  remedy  by  revivor  was  not  available  after  the  lapse  of 
ten  vears  from  the  ismiance  of  execution  did  not  interfere 
with  the  maintenance  of  an  action  on  the  judgment.  The 
defendant  pleaded,  however,  that  such  an  actio^i  was  barred 
by  the  statute  of  limitations.  The  Supreme  Court  of  Ne- 
braska at  first  entertained  the  view  expressed  in  David  v. 
Porter,  51  Iowa  254,  that  there  was  no  limit  within  which 
suit  must  be  brought  on  a  judgment  in  that  state  {flnell  v, 
Rue,  supra),  but  later  overruled  that  decision,  and  held,  in 
Armstrong  r.  Patterson,  (Neb.)  152  N.  W.  811,  that  an  ac 
lion  on  a  domestic  judgment  is  barred  in  five  years  after 
its  entry.  This  was  on  rehearing  of  a  cause  previously  de- 
cided the  other  way  (149  N.  W.  408),  and  evidently  was 
made  in  despair  of  the  legislature  of  that  state's  ever 
clarifying  the  statute  on  the  subject.  Conceding  the  correct- 
ness of  the  last  decision  and  the  construction  there  put  on 
the  statute,  it  does  not  follow  that  this  action  was  barred 
l»v  the  statute  of  limitations.  Section  7577  of  the  Revined 
Statutes  of  Nebraska,  1918,  provides: 

"If,  when  a  cause  of  action  accrues  against  a  peraon, 
he  l>e  out  of  the  state,  or  shall  have  absconded  or  concealed 
hinifwlf,  the  period  limited  for  the  commencement  of  the 
action  shall  not  begin  to  run  until  he  come  into  the  state, 
or  while  he  is  absconded  or  conceiiled;  and  if,  after  the 
cause  of  action  accrues,  he  depart  from  the  state,  or  abscond 
or  conceal  himself,  the  time  of  his  absence  or  concealment 
shall  not  be  computed  as  any  part  of  the  period  within 
which  the  action  must  be  brought." 

As  defendant  never  resided  in  Nebraska,  the  five-year 
statute  of  limitations  never  began  to  run.  Hartley  v.  Crate- 
ford,  (Neb.)  11  N.  W.  729;  Edgerton  t\  Wachter,  (Neb.) 
4  N.  W.  389.  Nor  does  Section  3452,  Code,  1897,  bearins; 
on  the  same  subject,  have  any  application,  ^^loan  t\  Waugh, 
18  Iowa  224;  Petehell  v.  Hopkins,  19  Iowa  531;  Knight  v. 
ifoUne,  E.  M.  d  W.  B.  Co.,  160  Iowa  160, 


^  I 
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Section  3447,  Code,  1897,  provides  that  actions  may  be 
maintained  on  a  judgment  of  a  court  of  record,  whether  of 
this  or  any  other  of  the  United  States,  within  twenty  years. 
That  the  Supreme  Court  of  Nebraska  may  have  held  a 
judgment  to  be  specialty  does  not  render  it  other  than  a 
judgment,  and  there  is  no  ground  for  the  suggestion  that  the 
period  of  limitations  is  that  defined  for  suits  on  written 
contracts.  As  less  than  twenty  years  had  elapsed  after 
rhe  entry  of  judgment,  the  court  rightly  held  the  plea  rtf 
The  statute  of  limitations  not  good. 

III.    Before  answering,  defendant  moved 
'  for  ^payment  /  that  plaintiff  file  a  cost  bond.     Before  this 

Bubfitltution  of  .  ,       .        , 

pt»8ident  plain-     motion  was  Submitted,  Ira  R.  Stitt  moved 

that  he  be  substituted  as  party  plaintiff,  for 
that  the  cause  of  action  bad  been  assigned  by  the  original 
plaintiff  to  him.  Defendant  filed  a  written  resistance. 
Later,  Stitt  died,  and  Chaloupka,  as  administrator  of  his 
estate,  asked  that  he  be  substituted  as  plaintiff.  There- 
upon the  last  motion  was  sustained,  and  the  motion  for 
cost  bond  overruled.  The  reason  for  asking  for  a  cost  bond 
no  longer  existed,  and  there  was  no  error  in  denying  the 
motion  therefor.     See  Sec.  3847,  Code^  1897. — Affirmed, 

Qaynor,  C.  J.,  Evans  and  Salingek,  JJ.,  concur. 


Citizens  Bank   of    Plbasantvillb,   Appellant,   v.    Thirza 
Hickman^  Administratrix,  Appellee. 

PRINCIPAL  AND  SUBETT:     Discharge  of  Sorety — Statutory  De- 

1  mand — ^Insufflclent  Compliance.  Filing  a  claim  against  tbe  es- 
tate of  a  surety  is,  without  more,  manifestly  not  a  compliance 
with  a  statutory  demand  by  the  personal  representatives  of  the 
deceased  surety  that  the  creditor  begin  action  against  the 
principal  debtor.    Section  3064,  Code,  1897. 

PBINCIPAL  AND   SXTRETT:     Discharge  of  Surety — ^Demand  For 

2  Suit— Alternate  Bight  of  Creditor.    A  creditor  receiving  a  sUte* 
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lory  demand  for  suit  against  th«  principal  debtor  may  counter 
with  permission  to  the  surety  to  sue  in  the  creditor's  name. 
Evidence  reviewed,  and  held  sufficient  to  carry  to  the  Jury 
the  question  whether  such  permission  was  given.  Section 
d065,  Code,  1897. 

PBIKOIPAL  AND  SX7BETT:     Discharge  of  Surety— Demand  For 

3  Suit — ^Duty  of  Creditor  to  Furnish  Copy.  A  creditor  is  under  no 
obligation  to  furnish  the  surety  with  a  copy  of  the  writing 
unless  demand  is  made  therefor  hy  the  surety.  Section  3065, 
Code,  1897. 

STATUTES:     Oon8trttction—Foifeitnre»— Strict  Oonstmctlon.    Prin- 

4  ciple  recognized  that  the  law  dislikes  forfeitures. 

PBIKOIFAL  AND  8UBET7:  Discharge  of  Surety— Demand  For 
6  Suit— Furnishing  Copy  to  Surety.  A  surety  may  not  predicate 
a  release  from  liability  on  the  ground  that  the  creditor  failed 
to  furnish  a  copy  of  the  writing,  (a)  when  the  surety  never 
made  demand  for  such  copy,  and  (b)  when,  at  all  times,  through 
hia  attorney,  the  surety  had  possession  of  the  files  in  another 
proceeding  which  contained  such  copy.  Section  3065,  Code, 
1897. 

STATUTES:    Construction — ^Useless  Acts.    Principle  recognized  that 

6  the  law,  though  statutory,  will  not  require  useless  acts. 

PI«EADINO:     Answer— Insufficient  tendered  Sufficient.     Principle 

7  recognized  that  a  legally  Insufficient  answer  may  be  rendered 
sufficient  by  the  failure  to  attack  the  same  by  motion,  demurrer, 
or  otherwise. 

jLppeal  from  Marion  District  Court. — Lobin  N.  Hays^  Judge. 

Monday,  May  14,  1917. 

The  decedent,  A.  C.  Hickman,  was  surety  on  a  note 
|j:iven  by  one  L.  L.  Dunham  to  the  appellant  bank.  Upon 
suit  brought  by  the  bank  to  recover  judgment  on  said  prom- 
issory note,  the  administratrix  of  Hickman  contended  that 
her  decedent,  being  a  surety  on  the  note,  was  released  from 
liability  because  the  plaintiff  had  failed  to  comply  with  the 
requfremeuts  of  Sections  3064  and  3065,  Code,  1897.  At 
"the  conclusion  of  all  the  testimony,  a  motion  was  made  and 
emstained,  the  effect  of  which  was  to  release  the  surety  be- 
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cauBe  of  non-compliance  with  the  provisions  of  said  statutes. 
— Reversed. 

W.  H.  Lyon,  for  appellant. 

Crozier  d  Welch  and  W,  G.  Yander  Ploeg^  for  appellee. 

Salingbb^  J. — I.  Limiting  ourselves  to  the  ruling  in 
sustaining  the  motion  to  direct  verdict,  we  have  nothing  to 
decide  but  the  question  whether  certain  allegations  of  the 
answer  were  so  conclusively  proven  as  that  there  was  no 
question  to  submit  to  a  jury.  One  statute  works  a  release 
if  the  creditor  fails  or  refuses,  within  10  davs  after  service 
of  such  notice  as  was  here  served,  to  sue  on  the  claim,  or 
to  permit  the  surety  to  commence  an  action  in  the  name  of 
such  creditor  at  the  cost  of  the  suretv.  Another  statute 
covers  refusal  or  neglect  to  furnish  the  surety  with  a  true 
copy  of  the  contract  or  other  writing  therefor,  or  to  give 
him  the  use  of  the  original  when  requisite  in  such  action. 

IT.    There  is  a  claim  by  the  bank  that 

^*  ruB??i?di8*'^    it  did  sue.    This  claim  is  based  ui)on  filing  a 

ty^sta^utorr     claim  agaiust  the  estate  of  Hickman,  de- 

sufficTent  com-     ceased.     This  does  not  avail :  flret,  because 

t)llAnC6 

the  claim  was  not  filed  within  10  davs  after 
notice  was  served ;  second,  if  filing  the  claim  be  treated  as 
a  suit,  it  was  not  a  suit  against  the  principal,  but  a  suit 
against  the  surety,  and  him  alone. 

III.  But  the  plaintiff  was  not  required  to  bring  suit 
if  it  permitted  the  surety  to  bring  suit  in  the  name  of  the 
creditor  at  the  cost  of  the  surety.  Did  the  state  of  the  evi- 
dence justify  the  trial  court  in  taking  from  the  jury  whether 
or  not  such  permission  had  been  given?  The  administratrix 
testified  that  the  cashier  of  plaintiff's  bank  read  the  notice 
when  she  brought  it  to  him,  and  asked  her  when  she  wanted 
him  "to  do  that,"  and  she  told  him,  "Right  away ;"  that  there- 
upon he  said  nothing.  She  then  told  him  she  hated  to  do 
that,  but  that  he  (the  cashier)  would  have  to  do  something, 
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A  few  days  after  this  talk,  the  cashier  called  her  up  over 
the  telephone,  but  did  not  say  to  bring  suit  against  Dun- 
ham, but  asked  her  what  she  was  going  to  do  about  the  note. 
She  told  him  she  thought  Mr.  Dunham  would  pay  it,  as  he 
said  he  would.  He  asked  her  what  she  was  going  to  do 
about  the  note,  and  she  told  him,  '^Nothing."  The  caRhier, 
as  a  witness  for  defendant,  testifies  that  he  read  the  notice 
over,  and  that  it  was  one  either  to  sue  or  permit  her  to  sue 
in  the  name  of  the  bank,  at  her  expense.  He  read  it  over^ 
and  ''told  her  to  go  ahead  and  collect  it."  He  said  that,  if 
he  sued,  he  would  have  to  sue  both,  and  that  there  was  no 
use  for  him  to  sue  either.  The  administratrix  then  said  to 
him  that  she  had  been  trying  to  settle  with  Dunham  and 
had  been  to  see  him;  that  he  had  promised  to  come  and 
make  settlement  with  her,  but  had  not  come  yet,  and  the 
cashier  said  to  her,  ''Go  ahead  and  settle  with  Dunham.*' 
A  few  days  later,  he  called  her  over  the  phone  and  asked  if 
she  had  seen  Dunham,  and  asked  her  if  she  had  settled 
with  him,  and  she  said  ''No."  He  asked  her  if  she  was  go- 
ing to  sue  him,  and  she  said,  "No.  I  don't  know  that  there 
is  any  use;  you  go  ahead."  As  a  witness  for  plaintiff,  the 
cashier  testified : 

"I  understood  that  I  miist  sue  or  permit  her  to  sue, 
and  knew  that  it  had  to  be  done  at  once,  within  10  davK. 
Q.  When  did  you  tell  her  to  sue?  A.  Tlien.  Right  when 
I  read  the  copy." 

As  said,  the  mere  failure  of  the  bank  to 

*•  !?i"5,J™^        sue  would  not  work  the  release.     If  it  au- 

Mre?J'*de**-'       thorized  suit  to  be  brought  by  the  surety 

SS??  a?fer-        '^  ^^^  ^^^1®  o'  ^^^  ^a"^'  ^^^^^  suffices.    We 

«dito?*  "*'      ttkink  that,  under  the  evidence,  it  was  a  fair 

question  for  a  jury  whether  such  permission 
had  been  given.  Also,  whether  failure  to  sue  was  not  due 
to  the  fact  that  defendant  abandoned  her  demand  that  suit 
be  brought,  after  having  made  it.  It  follows  that  the  court 
erred  in  releasing  the  surety,  as  matter  of  law. 
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lY.    A  brother  of  defendant  adminis- 
8.  PBiNCfpAL  tratrix's  acted  as  ker  agent.     The  cashier 

AND  surety:  ° 

diBchaw  of  gays  that  one  reason  why  he  did  not  furnish 
duty*o/ weSi-*  *  defendant  a  copfy  of  the  note  is  because,  on 
tor^to  furniBh     j-he  Order  of  the  brother,  he  fiJed  a  claim 

with  copy  of  the  note.  Another  reason  he 
gives  is  becanse  he  knew  she  had  seen  the  note,  and  becan^^e 
they  had  come  to  see  Dunham  to  settle  with  him.  It  is 
conceded  that  a  claim  was  filed  in  the  office  of  the  clerk, 
with  a  copy  of  the  note  in  question  attached  thereto,  be- 
fore defendant  gave  notice  requiring  suit.  This  notice  may 
have  been  served  on  the  3l8t  day  of  December,  but  the  cash- 
ier claims  it  was  some  time  during  the  first  week  in  January 
following.  An  attorney  representing  the  defendant  in  this 
case  took  this  claim,  with  a  copy  of  the  note  attached,  out 
of  the  clerk's  office  on  December  23,  1913,  and,  so  far  as 
appears,  had  them  until  the  attorney  for  the  appellant  re- 
ceived them,  on  September  4,  1914,  after  this  suit  was 
brought. 

4-a 
The  sustaining  of  one  part  of  the  mo- 
4.  statittes  :  con-   fion  to  direct  verdict  rules  that  judgment  of 

struction :   for-  •'       ® 

JonstnfctiSJ!**^  release  is  due  by  failure  to  furnish  the  ad- 
ministratrix a  copy  of  the  note.  The  notice 
sen-ed  did  not  demand  the  furnishing  of  such  copy.  All  it 
required  of  the  bank  was  that  it  "sue  upon  said  promissory 
note  and  bring  suit  upon  said  promissory  note  against 
those  liable  thereon,  or  x)ermit  the  undersigned,  as  adminis- 
trator of  the  estate  of  said  surety,  to  bring  suit  thereon  in 
your  name  and .  at  the  cost  of  the  undersigned/*  Ro  the 
first  question  we  have  is  whether  the  statute  contemplate* 
that  there  shall  be  a  release  for  failure  to  furnish  a  copy 
in  the  absence  of  a  notice  demanding  the  furnishing  of  the 
same.    The  statute  that  must  govern  is : 

"If  the  creditor  refuses  or  neglects  to  bring  an  action 
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for  ten  days  after  request,  aud  does  not  permit  the  surety 
to  do  so,  and  furnish  him  with  a  true  copy  of  the  contract 
or  other  writing  therefor,  ♦  •  ♦  the  surety  shall  be 
discharged."  *  Sec.  3065,  Code,  1897. 

The  answer  seeks  relief  upon  the  ground  that  plaintiff 
failed  to  bring  suit  upon  the  note  within  10  days  from  the 
service  of  said  notice,  "and  failed  to  deliver  to  this  defend- 
ant a  copy  of  said  promissory  note,  or  of  the  original  for 
the  purpose  of  bringing  suit  thereon/'  We  think  a  fair 
construction  of  this  statute  is  that,  since  the  release  of  the 
surety  in  a  sense  works  a  forfeiture,  the  statute  should  not 
be  construed  to  make  forfeiture  easy.  Its  intent  is  that 
there  shall  be  no  release  for  failure  to  deliver  the  copy  un- 
til after  a  demand  to  deliver  it  has  been  made,  and  that  it 
la  sufficient  if  it  is  delivered  within  10  days  after  such  de- 
mand. 

»  4-b 

Nor  are  we  persuaded  that  there  is  a 

^'  suRBTTf'dit-'*'*    failure  to  furnish  the  copy  where,   before 

surety :  d'mawi   ^^Y  demand  is  made,  and  up  to  and  beyond 

fahtng'copyTo     the  time  at  which  suit  is  brought,  a  true 

copy  is  filed,  attached  to  a  claim  in  the  es- 
tate which  is  claiming  release,  and  which,  after  filing,  and 
before  demand,  and  thereafter  up  to  the  time  of  suit,  and 
after,  is  in  the  hands  of  the  attorney  of  the  party  who 
seeks  such  release. 

The  statute  should  not  be  construed  in 
•*  ^m<ai^i'^^-    aid  of  a  forfeiture  to  require  the  doing  of 
ess  ac  8.  what  Is  uecdless.    A  requirement  to  furnish 

anything  is  intended  to  supply  what  is  necessary;  some- 
thing that  the  other  needs.  20  Cyc.  863;  4  Words  &  Phrases 
3010 ;  Webster's  International  Dictionary.  We  are  of  opin- 
ion the  court  erred  in  holding  that  the  surety  was  released 
because  of  failure  to  furnish  copy. 
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V.    The  statutes  invoked  have  for  their 

^'  fwer^'iMnffl"'     P^^^lcate  that  the  surety  "apprehends  that 

suffldenf.^^^^     ^'"^  principal  is  about  to  become  insolvent, 

or  remove  permanently  from  the  state  with- 
out discharging  the  contract."  The  defendant  answered 
by  making  part  of  the  answer  the  notice  served.  That 
notice  declares  "that  the  said  L.  L.  Dunham,  the  principal 
on  said  note,  is  about  to  become  insolvent."  It  is  pre- 
sumed that  Dunham  was  solvent,  and  there  was  no  testi- 
mony that  he  was  or  was  about  to  become  insolvent.  It  is, 
however,  doubtful  whether  the  defendant  pleaded  any  in- 
solvency of  Dunham  by  the  mere  setting  out  of  said  notice. 
If  that  was  not  pleaded,  the  answer  stated  no  defense.  But 
the  answer  was  not  challenged  by  demurrer  or  motion.  In 
those  circumstances,  defendant,  having  prevailed  below, 
can  maintain  what  she  there  got,  if  she  proved  all  that  she 
pleaded. 

For  the  reasons  pointed  out,  the  order  below  is — Re- 
versed. 

Qaynor,  C.  J.,  Ladd  and  Evans^  JJ.,  concur. 


F.  O.  CoTToxG,  Appellant,  v.  C.  H.  Zybell^  Appellee. 

PLEADING:  Amendments — Conforming  Pleading  to  Proof — XJn^ 
controverted  Facts.  It  Is  error  to  refuse  an  amendment,  tbousli 
made  at  the  close  of  aU  the  evidence,  which  conformed  the 
pleading  to  the  unoontro verted  facts. 

Appeal  from  Calhoun  District  Court — E.  G.  Albert,  Judge. 

Monday^  May  14,  1917. 

Action  for  boring  and  casing  four  wells  resulted  in  a 
directed  verdict  for  defendant  and  judgment  thereon.  The 
plaintiff  appeals. — Reversed. 

Uray  d-  Qraij.  for  appellant. 

Jacobs  d  McCauUey,  for  appellee. 
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LadD^  J. — Tlie  plaintiff's  assignor,  Jo- 
amendments:  seph  McGowan,  bored  and  put  casings  in 
pieadfi^  ^         four  wells  for  defendant,  three  in  one  farm 

to  proof :  un- 

controrerted        and  one  in  another,  all  during  the  jear  1911. 

The  petition  is  in  four  counts,  each  alleging 
that  a  well  was  put  down  at  a  time  named,  and  the  value 
of  boring  and  also  of  digging,  and  that  the  sum  of  f  75  was 
paid  on  the  first  well.  The  defendant  answered  bj  plead- 
ing a  general  denial,  and  that  the  employment  alleged  was 
'*with  the  understanding  and  agreement  that  the  said  Joe 
McGowan  would  make  him  a  well  that  would  furnish  him 
a  good  and  sufllcieut  amount  of  w^ter  for  the  use  of  said 
premises,  and  that,  on  the  failure  of  said  well  thus  made 
to  furnish  a  good  and  sufiScient  supply  of  water  for  the  use 
of  said  premises  for  the  period  of  one  year  thereafter,  that 
the  said  Joe  McQowan  would  make  no  charge  for  the  same 
and  would  make  another  well  under  the  same  terms  and 
conditions,  and  continue  until  he  had  made  a  well  on  said 
premises  which  would  afford  a  good  and  sufficient  supply  of 
water  for  use  of  said  premises:"  that,  in  pursuance  of  said 
agreement,  the  first  well  was  put  down,  and  proved  a  fail- 
ure, whereupon  the  second  well  was  put  in,  and  proved  a 
failure;  and  that  plaintiff  then  undertook  to  put  in  the 
third  well,  which  was  at  an  inconvenient  place,  never  tested 
as  agreed,  and  was  worthless;  that  the  fourth  well  was  put 
down  in  pursuance  of  an  agreement  that  McGowan  would 
make  a  well  which  would  supply  sufficient  amount  of  water 
for  the  premises,  to  be  finished  in  coarse  gravel,  and  the  wa- 
ter supply  should  continue  one  year;  that,  notwithstanding 
this,  the  well  was  finished  in  clay,  and  did  not  furnish  suffi- 
rient  supply  of  water.  In  an  amendment  to  the  answer, 
defendant  pleaded  that  a  custom  prevailed  in  and  about 
Lake  City  that  wells  put  down  should  be  such  as  alleged 
to  have  been  agreed  upon  by  the  parties,  and  if  not,  no 
charge  was  made,  but  another  well  put  down  instead.    The 

Vol.  179  la.— 76 
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evidence  disclosed  without  conflict  that  defendant  requested 
McGowan  to  put  down  the  wells,  and  that,  prior  thereto, 
McGowan  had  stated  the  price  at  which  he  would  bore  the 
hole  and  the  price  of  the  casings  to  be  inserted.  The  evi- 
dence was  in  conflict  as  to  whether  McGowan  merely  guar- 
anteed water  or  that  he  would  get  water,  as  testified  to 
by  him,  or  guaranteed  a  suflScient  amount  of  water  for  use 
on  the  farm  one  rear,  as  testified  to  by  defendant;   and 

• 

whether  the  other  two  wells  on  the  same  farm  were  put 
dowTi  in  pursuance  of  the  guaranty,  as  pleaded  by  defend- 
ant, or  on  the  mere  undertaking  to  get  water,  as  claimed 
by  plaintiff.  The  evidence  tended  to  show  that  all  the  wells 
were  worthless.  At  the  close  of  the  evidence,  defendant 
moved  that  the  jury  be  directed  to  return  a  verdict  for  de- 
fendant, for  that  recovery  was  sought  on  a  quantum  meruit, 
whereas  the  uncontradicted  evidence  disclosed  that  the  wells 
were  made  on  an  express  contract,  and  therefore  there  was 
a  variance  between  the  pleadings  and  i>roof.  Thereupon. 
plaintiff  tendered  an  amendment  to  each  count  of  the  pe- 
tition, alleging  a  request  of  defendant  to  dig  the  well  and 
a  promise  to  pay  the  prices  charged.  Defendant  then  filed 
.a  motion  to  strike  said  amendment,  on  the  ground  that  it 
changed  the  issues,  and  was  tendered  after  three  days  of 
trial,  and  when  a  motion  to  direct  verdict  was  pending.  A 
continuance  was  asked  in  event  of  an  adverse  ruling  on  the 
motion.  The  motion  to  strike  was  sustained.  Thereupon 
plaintiff  moved  that  the  submission  be  set  aside,  to  permit 
the  introduction  of  evidence  of  the  reasonable  value  of  the 
wells.  The  motion  to  direct  was  sustained,  and  a  verdict 
for  defendant  returned  and  judgment  entered  thereon,  con- 
ceding, without  deciding,  that  there  w'as  a  variance  between 
the  allegation  that  a  reasonable  price  was  to  be  paid  plain- 
tiflPs  assignor,  contained  in  the  petition,  and  the  proof  that 
the  parties  had  agreed  upon  a  specified  price  per  foot  for 
boring  and  casing,  the  aniendui^t  alleging  that  such  -agree- 
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raent  could  not  have  misled  or  prejudiced  defendant.  The 
plaintiff  testified  thereto  without  objection,  and  the  defend- 
ant also  had  so  testified.  The  prices  for  work  done,  then, 
were  not  in  dispute,  and  all  that  the  amendment  purported 
to  do  was  to  all^e  that  prices  were  agreed  upon  as  testi- 
fied. Under  the  amendment,  the  price  to  be  paid  was  not 
in  issue,  and  it  is  not  perceived  how  the  delay  in  tendering 
such  amendment  could  have  wrought  to  defendant's  disad- 
vantage. The  point  was  not  raised  prior  to  interposing  the 
motion  for  a  directed  verdiot,  and  thereupon,  the  amend- 
ment was  tendered  promptly.  We  discover  no  reason  for 
striking  it.  It  related  to  uncontroverted  facts.  It  was  in 
the  interest  of  justice.  The  motion  to  strike  it  should  have 
been  overruled,  and  the  cause,  which  involved  other  issues, 
should  have  been  submitted  to  the  jury.  As  contended,  the 
allowance  of  amendments  to  pleadings  is  largely  a  matter 
of  discretion.  But  when  such  discretion  is  abused,  it  is 
well  settled  that  this  court  will  intervene,  and  we  do  not 
hesitate  so  to  do,  where,  as  here,  the  change  wrought  there- 
by is  merely  th6  pleading  of  established  and  uncontroverted 
facts,  proven  by  one  party  without  objection,  and  in  accord- 
ance with  the  testimony  of  the  other.  Had  the  motion  to 
strike  the  amendment  been  overruled,  the  evidence  was  such 
as  to  carry  the  cause  to  the  jury.  It  follows  that  the  court 
erred  in  sustaining  the  motion  to  strike,  and  also  in  direct- 
ing the  jury  to  return  a  verdict  for  defendant. — Reversed. 

Oatnok^  C.  J.,  Evans  and  Salinger^  JJ.,  concur. 
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PfiTDB  Croohan^  Appellant,  v.  William  UMPLVBAvaH.  Ap- 
pellee. 

mSW  TBIAL:     Grounds— Perjury.    Perjury  on  the  material  issues 
of  a  cause  is  not  ground  for  a  new  trlAl. 
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Appeal  from  Harrison  District  Court, — E.  B.  Woodruff, 

Judge. 

Monday,  May  14,  1917. 

Action  in  equity  fop  a  uew  trial.  Demurrer  to  peti- 
tion sustained.  Judgment  dismissing  petition.  Plaintiff 
appeals. — Affirm  ed. 

Cochran  d  Barrett,  for  appellant. 

H.  L.  Robertson,  for  appellee. 

Qaynob,  C.  J. — On  the  8th  day  of  May, 
cronnds^^^'        1914,  the  plaintiff  herein  filed  his  petition. 

on  the  equity  side  of  the  calendar,  praying 
that  a  certain  judgment,  heretofore  entei*ed  against  him 
in  a  replevin  suit,  be  set  aside,  and  a  new  trial  granted. 
The  facts  are  that  the  defendant  herein,  William  Umple- 
baugh,  commenced  a  certain  replevin  suit  against  the  plain- 
tiff to  obtain  the  possession  of. one  red  calf.  The  action 
was  originally  commenced  in  the  justice  court;  afterwards 
transferred  to  the  district  court.  In  the  district  court,  the 
case  was  tried,  and  on  the  Slst  day  of  March,  1914,  defend- 
ant obtained  a  judgment  against  the  plaintiff  for  the  poa- 
session  of  the  calf  and  for  costs  of  the  suit.  Upon  the 
entry  of  judgment,  this  plaintiff,  defendant  in  said  suit, 
filed  a  motion  for  a  new  trial,  setting  out,  as  he  says,  all 
the  facts  known  to  him,  and  all  the  facts  that  he  could  dii^ 
cover,  by  reasonable  diligence,  as  grounds  therefor;  but 
the  motion  was  overruled,  and  judgment  rendered  upon  the 
verdict.  Thereupon,  this  action  was  commenced  in  equity 
to  set  aside  the  judgment,  and  for  a  new  trial. 

The  basic  facts,  and  the  only  facts,  upon  which  plain- 
tiff predicates  his  right  are;  First,  that  one  W.  H.  Barns- 
by,  a  witness  for  the  plaintiff  in  that  cause,  gave  false  tes- 
timony on  a  very  material  point  in  the  case, — to  wit,  testi- 
fied that  the  calf  in  controversy  could  not  have  been  sired 
by  a  certain  Red  Poll  bull  and  dammed  by  a  certain  graded 
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white-faced  cow;  second^  that  one  C.  A.  Wilson,  a  witneM 
for  the  plaintifiF  in  said  action,  falsely  testified  that  a  cer- 
tain bull  was  purchased  on  the  16th  day  of  July,  1912,  and 
was  not  turned  into  the  pasture  until  July  27,  1912,  and  it 
is  said  that  this  evidence  is  material  as  showing  when  the 
calf  in  question  was  begotten,  and  was  one  of  the  main 
points  upon  which  the  verdict  was  based;  third,  that  the 
plaintiff  in  said  suit,  by  his  attorney,  introduced  a  certain 
forged  date  on  a  check;  that  the  date  had  been  changed 
from  July  1st  to  July  15th  for  the  purpose  of  establish- 
ing a  fact  in  controversy, — ^to  wit,  that  the  bull  had  not 
met  with  the  cow  until  after  July  15th. 

Plaintiff  says  that  he  could  not  and  did  not  acquire 
knowledge  of  this  false  testimony  and  deceit  prior  to  the 
entering  of  judgment;  that  he  has  recently  found,  and  is 
now  able  to  show,  that  said  testimony  was  false.  Upon  this 
be  bases  his  right  to  a  new  trial.  Defendant  demurred  to 
the  petition  on  the  ground  that  the  facts  stated  do  not  en- 
title the  plaintiff  to  the  relief  demanded.  This  demurrer 
was  sustained,  and  plaintiff's  petition  dismissed.  From 
this,  plaintiff  appeals. 

The  only  question  presehted  is  whether  or  not  those 
facts,  conceding  them  to  be  true,  entitle  the  plaintiff  to  a 
new  trial.  The  question  here  submitted  is  not  new.  It 
was  before  the  Court  of  King's  Bench  in  England  as  far 
back  as  1815 — perhaps  further  back.  We  find  the  case  of 
Wartoiok  v.  Bruce,  the  opinion  written  by  Lord  Ellenbor- 
ough,  Chief  Justice,  4  Maule  &  Belwyn  140.  In  that  case, 
a  new  trial  was  asked  on  the  ground  of  perjury  committed 
by  witnesses  adverse  to  the  complainant.  In  that  case,  two 
of  the  plaintiff's  witnesses  had  been  indicted  for  perjury 
committed  upon  the  trial.  The  defeated  party  asked  for 
a  rule  restraining  the  enforcement  of  the  judgment  until 
the  criminal  cases  were  disposed  of,  and  supported  his  claim 
by  his  own  affidavit    A  rule  was  granted  by  the  court,  and 
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the  matter  brought  before  the  King's  Bench.  Lord  Ellen- 
boroQgh  said: 

^It  ]KrouId  be  highly  dangerous  to  allow  this  rule  to  be 
made  absolute.  For  this  would  be  a  receipt  to  every  person 
after  verdict  and  judgment  against  him,  how  to  delay  the 
fruit  of  such  judgment  by  indicting  some  of  the  plaiutifTs 
witnesses  for  perjury.  And  should  this  rule  be  made  abso- 
lute it  would  perhaps  prevent  the  plaintiff  from  being  a 
witness  at  the  trial  of  the  persons  indicted.  And  because 
this  seemed  to  be  a  new  and  dangerous  experiment,  the  court 
directed  the  rule  to  be  discharged  with  costs." 

It  is  apparent  to  anyone  who  is  familiar  with  the  pro- 
cedui*e  in  the  trial  of  contest  causes  that  truth  lies  some- 
where hidden  in  the  controversy.  The  purpose  of  the  trial 
is  to  search  for  and  ascertain  the  truth.  Evidence  is  the 
means  by  which  the  timth  is  brought  to  the  knowledge  of 
the  triers.  It  is  the  duty  of  the  parties  to  present  the  truth. 
It  is  their  duty  to  ascertain  and  determine  what  the  truth 
is  before  the  trial  begins,  and  to  present,  on  the  trial,  the 
full  truth  and  expose  all  that  is  false.  It  is  apparent  that, 
when  two  witnesses  testifv  to  the  existence  of  diametrical- 
ly  opposed  facts,  one  or  the  6ther  has  testified  falsely.  A 
thing  cannot  be  and  not  be  at  the  same  time.  It  is  the  duty 
of  the  trier  to  separate  the  chaff  from  the  wheat,  the  dross 
from  the  goid,  the  truth  from  tlie  falsehood,  and  get  at  tlio 
very  right  of  the  matter.  It  is  the  duty  of  the  jury  io 
separate  the  false  from  the  true  and  rest  their  verdict  upon 
the  truth.  It  is  the  duty  of  the  parties  to  the  suit,  when 
they  enter  upon  the  trial,  to  see  to  it  that  the  falsehood  is 
exposed  and  the  truth  is  laid  bare  to  the  observation  of  the 
jury*  Where  the  record  shows  a  mingling  of  the  false  and 
the  true,  the  presumption  is  that  the  verdict  rests  upon 
the  truth  as  exposed  in  the  record.  No  one  can  then  com- 
plain of  the  result,  unless,  by  fraud,  falsehood  or  deception, 
or  some  extrinsic  means,  he  is  prevented  from  fully  pres- 
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en  ting  his  case  to  the  jur^^  so  that  it  may  nee  for  itieUt 
and  determine  for  itself,  from  the  conflicting  testimony 
and  unreeoncilable  conditions,  what  the  truth  is.  It  would 
geem  that  one  onght  not  to  profit  by  his  own  wrong;  that 
one  ought  not  to  retain  the  fruits  of  victory  obtained 
tlirough  means  of  perjured  testimony.  But  we  cannot  as- 
sume that  the  verdict  of  the  jury  is  founded  on  false  testi- 
mony.  At  the  very  threshold  of  the  controversy,  the  law 
imposes  upon  the  parties  litigant  the  duty  of  so  presenting 
their  case  that  the  jury  can  distinguish  that  which  is  false 
from  that  which  is  true.  To  this  end,  it  is  given  them  to 
present  freely  all  their  evidence  and  to  cross-examine  the 
witnesses  who  appear  against  them.  PaHies  are  presumed 
to  come  into  court  with  clean  hands,  and  to  know  what 
the  very  truth  is  upon  which  they  predicate  their  claim 
against  their  adversary.  They  are  presumed  to  know  then 
that  that  which  is  inconsistent  with  the  truth  is  false,  and 
they  are  called  upon  to  meet  it  and  expose  it  upon  the  trial. 
If  taken  by  surprise,  it  may  be,  in  some  cases,  that  courts 
would  gi*ant  further  time  for  investigation  as  to  the  truth 
of  the  particular  matter.  However,  when  they  proceed  to 
final  judgment  upon  the  record  made,  they  are  bound  by  the 
verdict  returned,  even  though,  perchance,  false  testimony 
may  lie  introduced  by  the  adversary.  With  the  means  for 
investigation,  with  the  means  offered  the  party  for  expos- 
ing the  falsehood,  we  must  presume  that  this  was  done  be- 
fore the  jury  on  the  trial,  and  that  the  verdict  did  not  rest 
upon  such  false  testimony.  We  must  assume  that  the  jury 
ignored  it.  It  is  the  jury's  duty  to  weigh  the  testimony; 
to  distinguish  the  false  from  the  true.  They  are  the  judges 
of  the  credibility  of  the  witnesses,  and  the  weight  to  be 
given  to  their  testimony.  They  are  not  bound  to  take  tes- 
timony of  any  witness  as  true,  and  should  not  do  so,  if,  for 
any  reason,  it  is  untrue  or  unreliable.  Where  there  is  a 
sliarp  conti'oversy  over  the  existence  or  nonexistence  of  ma- 
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terial  facts,  the  fact  exists  or  does  not  exist,  independent 
of  evidence  of  the  fact.  The  very  controversy  suggests  the 
thought  that  one  or  the  other  must  give  false  testimony  in 
support  of  that  which  is  not  true,  if  he  would  maintain  his 
^contention.  It  is  one  of  the  hazards  of  the  trial,  against 
which  the  parties  must  arm  themselves,  and  in  the  trial 
defend  themselves  against.  Relief  against  this  is  not  found 
In  the  granting  of  new  trials,  but  rather  in  the  enforce- 
ment of  the  criminal  laws  against  perjury, — laws  which, 
we  regret  to  say,  are  not  invoked  often  enough. 

We  think  the  court  was  right  in  sustaining  the  de* 
murrer.  In  support  of  this  ruling,  see  Graves  t\  Oi^aves, 
132  Iowa  199,  and  cases  therein  cited ;  Peterson  v.  Bla/nton, 
76  Ala.  264.  The  judgment  of  the  court  is,  therefore, — Af' 
firmed. 

Lado^  Evans  and  Balinger^  JJ.,  concur. 


Ida  M.  Hall,  Administratrix,  Appellee,  v.  City  op  Shenan- 
doah-, Appellant. 

MUSnOIPAL  OOBPOEATIONS:    NegUgence— Obstruction  in  Street 

1  —Occurrences  Subsequent  to  Injury — Oompeteucy.  Evidence  that 
people  fell  oyer  an  obstruction  in  a  street  after  the  occurrence 
of  an  injury  in  question  is  not  admissible  to  show  either  (a) 
negligence  on  the  part  of  the  city»  or  (b)  notice  to  the  city; 
but  it  is  not  prejudicially  erroneous  to  incidentally  receive 
such  evidence  for  the  purpose  of  ahoicinff  how  and  in  what 
manner  the  existence  of  the  obstruction  xoas  impressed  upon 
the  mind  of  the  vHtness, 

APPEAL  AKD  EBBOB:    Presentation  and  Beservation  of  Orounds — 

2  Iiimiting  Testimony — ^Waiver.  Failure  to  in  some  manner  re- 
quest the  court  to  specifically  limit  the  consideration  of  testi- 
mony to  the  particular  purpose  for  which  it  is  admissible,  may 
work  a  waiver  of  the  objection  that  the  Jury  considered  such 
testimony  for  purposes  for  which  it  was  not  admissible. 

TBIAL:       Cross-examination— Xhiduly     Iiimiting— Harmless     Error. 

8    Unduly  limiting  a  cross-examination  is  harmless  error  when 

the  improperly  excluded  matter  is  otherwise  fully  deyeloped. 
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APPEAL   AND   EBBOB:     Harmless   Error— Escdudlng   Admissible 
4    Evidence  on  XTndlsputed  Oondltlon.    Harmless  error  results  from 
improperly  excluding  evidence  bearing  on  a  matter  fully  estab- 
lished, in  keeping  with  the  contention  of  the  one  complaining. 

TBIAL:     Conduct  of  Oounsel — ^Discourtesy  to  Opposing  Counsel  and 
6    Witnesses.     Discourteous  language  by  counsel  to  the  opposing 
counsel  and  witnesses  does  not  of  itself  constitute  ground  for 
reversal. 

TBIAL:     Instructions — ^Form,   Bequisites   and   Sufficiency — Oeneral- 

6  Ization.*  Instructions  need  not  specifically  mention  each  and 
every  class  of  testimony  which  the  jury  may  or  should  con- 
sider on  a  matter  in  issue;  it  is  sufficient  for  the  court  to 
direct  the  jury  to  consider  all  the  evidence  bearing  on  such 
issue;  especially  is  this  true  when  no  special  requests  are 
made  for  a  more  particular  designation. 

APPEAL  AND  EBBOB:    Determination  of  Appeal— Law  of  Case— 

7  Instructions.  An  instruction,  the  correct  form  of  which,  in 
the  light  of  appellant's  attack  thereon,  has  been  declared  on  one 
appeal,  becomes  the  irrevocable  law  of  the  case;  on  second 
appeal,  the  same  appellant  will  not  be  permitted  to  launch  at- 
tacks which  had  escaped  his  attention  on  the  first  appeal.  So 
held  with  reference  to  an  instruction  defining  contributory 
negligence. 

Appeal  from  Shenandoah  Superior  Cou^rt. — George  H.  Cas- 
tle, Judge. 

Monday,  May  14,  1917. 

Action  to  reco^'er  damages  for  personal  injurj  oc- 
casioned by  falling  over  an  obstruction  on  a  public  streets 
Verdict  and  judgment  for  the  plaintiff.  Defendant  appeals. 
— Affirmed. 

Denver  L.  Wilson,  and  Thos.  W.  Keenan,  for  appellant 
Earl  R.  Fergxiaon,  and  0.  R,  Barnes,  for  appellee. 

Gaynob,  C.  J. — This  case  comes  to  ns  a  second  time  on 
appeal  from  a  verdict  and  judgment  in  favor  of  the  plain- 
tiff.   The  former  opinion  may  be  found  in  167  Iowa  735. 

The  action  is  to  recover  damages,  clairae<l  to  have  re- 
sulted from  falling  over  a  wooden  trough  extending  across 
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the  sidewalk,  from  a  building  on  a  business  street  The  fall 
occurred  on  the  18th  dav  of  December,  1912.  It  is  claimed 
that  the  trough  had  been  negligently  permitted  to  remain 
in  this  position;  that  it  obstructed  public  travel  and  ren- 
dered the  street  dangerous  to  pedestrians ;  that  it  had  been 
permitted  to  remain  there  for  a  long  time  prior  to  the  acci- 
dent; that  the  defendant  city  had  notice  of  the  condition, 
either  actual  or  constructive,  in  time  to  have  removed  it 
before  the  injury.  After  the  commencement  of  this  action. 
Hall  died,  and  his  adminit^trator  was  substituted,  but  not 
until  after  he  had  given  his  testimony  on  the  former  trial. 
We  take  it  that  his  testimony  as  given  on  the  former  trial 
was  submitted  to  the  jury  on  this  trial. 

It  appears  in  the  record  before  us  that  the  trough 
about  which  complaint  is  made  was  about  12  feet  long,  ex- 
tending from  the  building  aerobe  the  sidewalk,  and  about  6 
or  8  inches  wide  and  4  or  5  inches  high.  The  accident  oc- 
curred about  8:15  in  the  evening.  A  more  particular  de- 
scription of  the  place  and  the  trough  and  the  conditions 
surrounding  is  not  material  to  the  controversy  as  presented 
on  this  appeal. 

On  this  trial,  a  verdict  of  f 521.65  was  returned  for  the 
plaintiff.  No  motion  for  a  new  trial  was  filed.  Judgment 
was  entered  on  the  verdict,  and  the  defendant  appeals, 
and  complains: 

I.  That  the  court  erred  in  allowing  witnesses  to  te»ti- 
fy  to  falling  over  the  trough  in  question  after  the  injury 
GompUiined  of. 

On  the  former  trial  of  this  case,  it  was 

^'  coupoiAtions  :    complained  that  several  witnesses  had  been 

struction  In        permitted  to  testify  that  they  had   fallen 

stircot  I  occiir-  ^_^ 

imces*  subse-      over  this   Same  trough  previous  to   Hall's 

quent  to  In- 
Jury  :  compe-       accident.    This  court  said : 

tency. 

"The  theory  upon  which  the  testimony 
was  bffered,  as  disclosed  by  the  interrogatories,  was  that 
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the  fact  of  having  fallen  over  it  tended  to  fix  its  condition 
in  the  mind  of  the  witness,  and  in  argument  it  is  recog* 
nized  that  this  court  had  held  such  evidence  competoit 
upon  the  question  of  proving  notice  to  the  city  of  the  dan* 
gerous  condition,  by  showing  its  existence  for  such  a  timd 
that,  in  the  exercise  of  ordinary  care,  the  condition  should 
have  been  discovered." 

That  such  evidence  is  admissible  for  that  purpose,  see 
Bailey  v.  City  of  Centerville,  115  Iowa  271;  Wilherding  «• 
City  of  DnhnquCy  111  Iowa  484,  and  other  cases  cited  in  that 
opinion.  It  is  the  holding  of  this  court  that  evidence  tend* 
ing  to  show  that  other  people  fell  over  the  alleged  obstruc* 
tion  before  the  accident,  is  competent  as  bearing  upon  the 
question  of  notice  to  the  city.  It  is  contended,  however, 
that  no  authorities  are  found  which  authorize  the  showing 
of  this  fact  wliere  it  occurred  after  the  injury.  We  may 
concede  that  such  evid^ice  is  not  competent  for  the  purpose 
of  charging  the  city  with  negligence,  and  we  may  further 
concede  that  such  evidence  is  not  competent  for  the  pur- 
pose of  charging  the  city  with  notice  of  tiie  allied  defect. 
The  defect  must  exist,  and  notice  of  the  defect  must  be 
brought  home  to  the  city  before  the  accident,  if  the  defect 
is  one  for  which  the  city  is  not  liable  without  notice.  If 
the  city  is  not  liable  without  notice,  then  surely  it  follows 
that  notice  after  the  injury  would  not  be  such  notice  as 
would  enable  it  to  repair  before  the  accident  and  avoid  the 
injury.  If  evidence  of  the  falls  over  this  trough  was  intro* 
duced  for  the  purpose  of  showing  notice  to  the  city,  or  for 
the  purpose  of  showing  negligence  on  the  |>art  of  the  city^ 
then  clearly  the  evidence  was  not  competent,  for  the  reason 
that  these  falls  were  all  subsequent  to  the  injury.  If  adt 
mitted  for  either  purpose,  there  clearly  would  be  error, 
and  if  the  jury  had  been  permitted  or  directed  to  consider 
it  on  either  of  these  questions,  there  would  .be  manifest 
erroF. 
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The  complaint  in  thia  respect  ia  confined  to  two  wit- 
nesaea,  Mra.  Schneider  and  Miaa  Beynolda,  both  called  on 
the  part  of  the  plaintiff.  Both  these  witnesses  were  called 
for  the  purpose  of  showing  the  existence  of  the  trough  at 
the  point  where  it  is  claimed  the  accident  occurred.  Mrs. 
Schneider  testified  that  she  lived  in  Shenandoah;  that  she 
frequently  passed  the  place  where  it  is  claimed  this  injury 
occurred;  that  she  noticed  the  trough  in  question;  that  it 
used  to  extend  to  the  telephone  post  Miss  Reynolds  testi- 
fied that  she,  too,  had  noticed  the  trough,  and  thought  that 
it  did  not  come  up  to  the  telephone  post.  Both  of  these 
witnesses  were  then  asked  whether  or  not  there  was  any- 
thing that  fixed  in  their  minds  the  fact  that  they  had  ob- 
served this  trough  and  its  location.  Mrs.  Schneider  waa 
asked : 

''What  ia  that  particular  instance  that  happened  that 
fixed  in  your  mind  there  was  a  trough  across  the  walkT' 
Miss  Reynolds  was  asked: 

^'Was  there  anything  that  happened  to  you,  or  that 
you  observed,  that  refreshes  it  now  in  your  recollection  so 
that  you  recollect  the  trough  being  there?" 

Both  answered  that,  subsequent  to  the  happening  of 
the  accident  in  question,  they  had  fallen  over  the  trough. 
One  fixes  her  fall  at  about  the  23d  of  December ;  the  other, 
on  the  24th  of  December.  Neither  of  them  seems  to  be 
very  definite  and  certain  as  to  the  particular  time.  While 
fixing  her  fall  on  the  23d  of  December,  Mrs.  Schneider  in- 
sists that  it  was  before  the  happening  of  the  injury  to  the 
plaintiff.  She  says,  ''Yes,  I  am  sure  about  those  dates,  but 
I  remember  it  was  prior  to  Mr.  Hall's  injury."  We  may 
assume,  however,  for  the  purposes  of  this  case,  that  the 
falls  occurred  subsequent  to  the  injury,  and  yet  we  think 
that  the  evidence  did  not  impinge  upon  the  rule  hereto- 
fore stated.  This  was  not  offered  as  substantive  testimonv 
tending  to  show  any  negligence  on  the  part  of  the  defendant 
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prior  to  the  injury,  nor  any  notice  to  the  defendant  of  the 
existence  of  the  trough.  It  simply  came  incidentally,  as 
tending  to  show  the  reason  why  these  witnesses  remembered 
the  existence  of  the  trough  at  this  location  prior  to  the 
injury — why  it  was  impressed  upon  their  minds.  The 
trial  did  not  occur  until  some  time  after  the  injury.  Both 
were  called  for  the  purpose  of  showing  the  location  of  the 
trough.  Each  said  that  she  had  observed  the  ti*ough  and 
where  it  was  located.  Then,  for  the  purpose  of  showing 
how  she  came  to  remember  so  particularly  this  frbstrui - 
tion  in  the  street,  she  was  questioned,  and  answered  that  she 
fell  over  it  a  few  days  subsequent  to  the  happening  of  the 
injury.  The  whole  record  discloses  that  there  is  no  sub- 
stantial controversy  as  to  the  location  of  this  trough.  Un- 
der the  rule  recognized  in  Frohs  v.  City  of  Duhnque,  109 
Iowa  219,  we  think  there  was  no  en'or  in  allowing  this  evi- 
dence to  come  in,  under  the  circumstances  and  for  the  pur- 
pose for  which  it  wa«  offered  and  introduced.  In  the  FrohM 
case,  the  plaintiff  was  hurt  by  falling  over  a  loose  board 
in  a  walk.  After  the  injury,  the  owner  of  the  abutting 
property  took  up  the  old  walk  and  laid  a  new  one.  Evi- 
dence of  this  fact  was  received  over  defendant's  objection. 
The  court  said: 

''It  is  manifest)  from  the  examination  of  the  witness 
on  this  point,  that  the  fact  mentioned  was  elicited  only  in- 
cidentally. .  The  circumstance  of  the  old  walk  being  taken 
up  was  not  offered  as  evidence  tending  to  establish  that  it 
was  defective,  but  merely  as  showing  how  it  came  the  wit- 
n^ses  knew  the  condition  of  the  stringers  upon  which  the 
boards  were  laid." 

In  that  case,  it  was  said  that  the  fact  of  a  subsequent 
change  made  in  the  walk  could  not  be  received  and  con- 
sidered as  evidence  of  an  admission  of  a  previous  defect; 
that  evidence  of  subsequent  repairs  could  not  be  received 
as  tending  to  establish  prior  negligence.  The  court  further 
■aid: 
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''It  laay  be  that  the  defeadaot  was  .entitled  to  an  ia* 
Btiruction  limiting  the  effect  of  the  evidence  to  the  extent 
stated^  but^  as  no  such  instructloa  was  asked,  the  failure 
to  give  it  cannot  now  be  tak;en  advanta^  of." 

60  we  say  here.  This  evidence  canoie  in  simply  as  an 
incident  to  the  main  fact  sought  to  be  proven  by  these 
witnesses,  to  wit,  that  they  had  observed  this  trough  and 
its  location.  Thedr  testimony  touchiag  the  fall  was  only 
given  fo(c  the  purpose  of  e^Kiplanation  aa  to  how  they  came 
to  remember  the  existence  and  location  of  this  trougk.  It 
is  not  claimed — in  fact  the  testimony  Qj^atives  any  such 
claim — that  any  change  had  taken  place  in  the  oondition 
or  location  of  the  trough  between  the  time  of  the  happening 
of  the  injury  and  the  fall  over  the  trough  by  these  wit- 
nesses. Clearly  then,  it  could  not  have  been  prejudicial  to 
any  of  the  rights  of  the  defendant  in  this  case.  The  char- 
acter of  the  tmugh,  its  location,  height,  length,  and  width, 
were  before  the  jury.  It  was  before  the  jury  that  the  loca- 
tion of  this  trough  had  not  been  changed  or  altered  in  any 
way  between  the  time  of  the  happening  of  the  injury  and 
the  fall  over  it  by  these  witnesses. 

We  think  the  complaint  is  without  mer^ 

^*  EBROB  •'  preTOn-    it,  and  the  case  ought  not  to  be  reversed  on 

ervatton'^of '^^    this  grouud.    If  the  defendant  had  deemed 

{fi^ouAds :  limit-  ,  ^       , 

ng  teaamony :    the  matter  as  serious  as  it  now  contends,  it 

could  easily  have  had  this  evidence  re- 
stricted by -the  court  to  the  legitimate  purpose  for  which 
it  was  offered,  and,  by  so  doing,  could  have  avoided  the 
prejudice,  if  any  there  was,  <yf  which  it  now  complains.  No 
such  instruction  was  asked,  and  we  think  the  complaint 
comes  now  too  late. 

II.     It  is  next  contended  that  the  conrt 

8.  tbiajl,:  Croat-     uudulv   restricted  the  defendant  in  cross- 
examination  :  *' 

unduly  limiting :  examination  of  one  of  plaintiff's  witnesses. 

narmless  errof.  ^ 

a  Dr.  Btotler.    It  appears  that  among  piaui- 
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iiff^s  items  of  damage  was  a  claim  lor  medical  treatxnent. 
Dr.  Stotler  treated  him.  He  testified  as  to  the  treatment 
given,  and  that  he  made  a  charge  of  ^IS  for  treating  and 
dressing  the  fracture;  that  the  same  is  a  fair  charge.  No 
question  had  been  asked  this  witness  on  direct  examination 
touching  bis  treatment  of  the  plaintiff  for  other  ailments. 
On  cross-examination,  he  wa6  asked,  "Now  yon  were  treat- 
ing him  for  other  ailments  at  the  same  time  yon  were  treat- 
ing him  for  this  injnry?"  Objection  to  this  was  sustained 
on  the  ground  that  it  was  not  cross-examination.  Coimsel 
for  defendant  then  explained  that  be  wais  trying  to  show 
by  this  witness  how  he  arrived  at  the  chaise  of  f  15  for  this 
particular  work.  We  think  the  counsel  might  well  have 
been  permitted  to  do  this.  This  witness  was  called  by  the 
plaintiff  to  show  the  expense  incurred  in  medical  treat- 
ment, and  that  this  charge  testified  to  by  the  doctor  was 
reasonable.  But,  however  that  may  be,  the  error,  if  any, 
was  without  prejudice,  for  the  reason  that,  immediately 
following  this  adverse  ruling,  the  witness  testified,  without 
objection,  "I  was  treating  Mr.  Hall  for  cancer  of  the  Hrer 
at  the  same  time  I  was  treating  him  for  these  injuries. 
Wheh  I  got  through  treating  kim,  i  made  an  estimate  of 
what  my  charge  ought  to  be  for  the  time  and  care  put  in. 
Mr.  Hairs  ribs  were  split  on  the  outside  and  bent  in."  The 
very  matter  sought  to  be  elicited  by  the  question  to  which 
the  objection  was  sustained,  was  fully  presented  to  the  jury 
in  the  testimony  of  this  witness  subsequently  placed  in  the 
record  without  objection,  aa  above  set  out. 

Cotuplaiut  is  made  of  the  action  of  the 
**  ^uoB !' haito-      court  in  not  permitting  the  witness  Mary 

I^fs   6rror  *  ex* 

ciudins  admiii-     JamiesoD,  ou  cross-examiuation,  to  answer 
on  on<ii9pnt«<i     the  following  quostiou :    '^At  the  time  of  the 

condition. 

injury,  he  had  got  so  he  walked  with  a  cane, 
had  he  not?"  Objection  to  this  was  sustained.  The  com- 
plaint made  is  that,  by  this  testimony,  defendant  sought  to 
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EThow  that  Hall  was  in  a  weakened  and  feeble  condition 
before  the  injury,  and  that  this  fact  had  a  material  bearing 
as  to  whether  or  not  his  condition  was  changed  after  the 
accident,  or  whether  it  was  practically  the  same  as  before. 
We  see  no  reason  why  the  witness  should  not  have  been  per- 
mitted to  answer  this  question,  except  that  it  was  not  a 
disputed  fact  in  the  case.    The  evidence  discloses  that  he 
was  walking  with  a  cane  at  the  time  he  received  the  injury. 
The  evidence  might  have  tended  to  show,  in  a  feeble  way. 
the  ultimate  fact  contended  for.    The  whole  record  shows, 
however,  that  he  walked  with  a  cane  before  the  injury, 
and  that  he  walked  with  a  cane  after  the  injury.    This 
question,  if  answered^  would  not  have  tended  to  show  that 
his  manner  of  walking  was  any  different  after  the  injury 
than  it  was  before,  or  before  the  injury  than  it  was  after. 
This  bit  of  evidence  would  have  been  merely  cumulative, 
and  would  not  have  made  more  manifest  the  ultimate  fact 
contended  for,  had  the  witness  been  permitted  to  answer. 
Further,  as  showing  conclusively  that  no  prejudice  could 
have  resulted  to  the  defendant  from  the  sustaining  of  this 
objection,  counsel  for  defendant,  in  his  argument,  says  that 
considerable  testimony  was  introduced  in  the  record  as  to 
the  physical  condition  of  Hall  prior  to  the  injury,  and  it 
was  shown  that^  at  the  time,  he  was  a  decrepit,  tottering 
old  man,  suffering  with  cancer  of  the  liver.    We  think  this 
question  demands  no   further  consideration.     Other  mat- 
ters in  testimony  are  complained  of  which  we  pass  by,  feel- 
ing that  they  do  not  demand  any  treatment  at  bur  hands. 

III.    It  is  next  contended  that  counsel 

6.  Trial  :  con-^      was    guilty   of   unprofessional    and   preju- 

bei :  diBcourtegy   dicial  couduct  in  the  trial  of  the  case  in  the 

to  opposing 

witneweB^**        presence  of  the  jury.    These  matters  are  of 

such  character  that  we  really  ought  not  to 
give  our  time  to  a  consideration  of  them.  To  hold  attor* 
n^B  to  the  strict  responsibility   which  counsel   su^es^ 


I 
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and  to  reverse  cases  for  conduct  that  savors  only  of  dis- 
courtesy to  counsel  or  to  witnesses,  would  bring  us  to  a 
point  where  very  few  verdicts  would  be  permitted  to  stand. 
For  instance,  it  is  claimed  that  a  witness  was  being  ex- 
amined as  to  which  way  would  be  the  farthest  to  the  cafe, 
and  he  testified  that  it  was  farthest  the  way  Mr.  Hall  had 
taken;  that  he  had  stepped  it  off,  and  that  Mr.  Hall  had 
pursued  a  route  that  required  three  more  steps  than  he 
would  have  been  required  to  take  if  he  had  taken  the  other 
way;  to  which  counsel  for  the  plaintiff  remarked,  'That 
is  wonderful,  as  T  said  before.^'  Another  instance :  A  wit- 
ness had  testified  that  he  and  Mr.  Hall  were  very  good 
friends.  He  was  then  asked,  ''Are  you  a  good  friend  of 
Mrs.  Hall's,  too?"  To  which  the  witness  replied,  "I  don't 
know  the  lady  at  all,  only  just  at  sight;''  to  which  counsel 
for  the  plaintiff  remarked,  ''That  is  to  her  credit."  To  this 
]*emark,  counsel  for  the  defendant  took  exception.  Counsel 
for  plaintiff  attempted  to  withdraw  the  remark,"  but  the 
court  only  remarked,  "Proceed  with  the  trial." 

At  another  point,  a  witness  was  asked,  "Do  you  know 
when  it  was  that  Mr.  Hall  came  home  on  the  night  of  the 
10th  of  December,  1912?"  To  which  she  answered,  "I  could 
not  tell  anything  about  the  10th  of  December,  because  Mr. 
Hall  never  had  a  fall  to  my  knowledge."  The  defendant 
moved  to  strike  out  the  answer,  but  counsel  for  the  plain- 
tiff remarked,  "Let  it  go  out  and  stop  the  roar."  These  are 
fair  samples  of  the  misconduct  of  counsel  complained  of. 
Wc  will  not  pursue  the  matter  further.  No  reversible  error 
can  be  found  here. 

IV.    It  is  next  contended  that  the  court 

••  Jtriictions:         erred  in  its  instructions  to  the  jury.    It  is 

MTraffl^iineVl   claimed  that,  in  the  seventh  paragraph,  the 

gcneniiza  on-     ^^,jp^  jj^  jjq^  authorize  tlie  jury  to  take  into 

consideration,  on  the  question  of  contributory  negligence, 
the'  physical  condition  of  Hall  as  it  existed  at  the  time  of 

Vol  170  la.— 7« 
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the  Injury;  that  the  practical  eflfect  of  the  ingtruction  was 
to  exclude  from  the  consideration  of  the  jury,  as  bearing 
upon  the  question  of  contributory  negligence,  any  phase  of 
the  physical  condition  of  th^  plaintiff  at  the  time  of  and 
immediately  before  the  injury.  It  is  claimed  that,  on  the 
farmer  trial  of  this  case  in  this  court,  this  evidence  wus 
specifically  held  to  be  competent  upon  this  queertioti.  Criti- 
cizing this  seventh  instruction,  it  is  said  that  it  limits  the 
Jury  to  the  facts  and  circumstances  surrounding  the  accident 
as  they  appeared  in  the  evidence,  but  does  not  authorize 
the  jury  to  take  into  consideration  the  physical  cohdrtion 
of  Hall.  In  this  seventh  instruction,  the  court  said  to  the 
jury  on  this  point: 

"Contributory  negligence  may  be  defined  to  be  such 
negligence  on  the  part  of  plaintiff  as  operates  concnrpently 
with  the  negligence  of  the  defendant  in  producing  the  in- 
jury, and  as  its  proximate  and  operating  cause;  and  if  yon 
find  from  the  evidence  and  the  surrounding  circumstances 
of  the  case  that  there  was  such  contributory  negligence  on 
the  part  of  Hall  in  this  case,  you  itrusft  find  for  the  defend- 
ant. In  cpnsidering  the  question  of  contributory  negli- 
gence, you  are  instructed  that  Hall  was  bound  to  use  only 
such  care  for  his  own  safety  as  a  man  of  ordinary  care  and 
prudence  would  exercise  under  like  conditions  and  cir- 
cumstances while  walking  on  a  public  street  or  sidewalk. 
In  determining  whether  or  not  he  was  guilty  of  contribih 
tory  negligence,  you  will  take  into  consideration  all  tiie 
facts  and  circumstances  surrouiKling  the  accident  as  they 
appear  in  the  evidence,  having  regard  to  the  time  of  day, 
the  lightness  or  darkness  of  the  plivce  of  the  accident,  and 
the  location  of  the  obstruction." 

The  complaint  of  this  instnictiOB  is  that  the  court 
failed  to  tell  the  jury  that  they  should  consider  the  physical 
condition  of  the  plaintiff,  in  determining  whether  he  was 
guilty  of  negligence  contributing  to  his  injury.    It  is  ton- 
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tended  that  the  court  ahould  have  told  the  jurj  that  thej 
must  take  into  consideration  the  physical  condition  of  Hall 
at  the  time  he  attempted  to  walk  on  the  sidewalk.  The 
court  did  say  that  th^j  should  take  into  consideration  all 
the  etndeficf.  The  physical  condition  of  Hall  was  in  evi- 
dence. The  court  further  said  that  they  should  take  into 
consideration  the  fact  that  he  was  bound  to  exercise  such 
care  for  his  own  safety  as  a  man  of  ordinary  care  and  pru- 
dence would  exercise  under  like  conditions.  If  the  defendant 
had  desired  this  to  be  more  specific  in  this  particular,  it 
should  have  asked  an  instruction  amplifying  this  fact  for 
the  consideration  of  the  jury.  We  think^  however,  that  the 
instruction  as  given,  without  request  for  a  more  amplified 
instruction,  oorers  the  point  now  complauied  of.  It  is  not 
contended  that  the  instruction  does  not  state  the  law  in 
this  respect,  but  it  is  the  contention  that  it  did  not  state  all 
the  facts  and  circumstances  which  the  jury  were  entitled 
to  consider  in  det^ri;nining  the  question  as  to  whether  or 
not  he  acted  as  a  reasonably  prudent  man  should  act  under 
like  circuiQj^tances.  The  physical  condition  of  Hall  was 
before  the  j:ury.  The  tinie,  place  and  circumstances  un* 
der  which  he  was  moving  were  before  the  jury.  Just  how 
he  deported  himeaelf  in  his  movements  was  before  the  jury. 
Every  fact  essential  to  a  proper  application  of  the  rule  to 
the  facts  of  this  case  was  before  the  jury.  The  instructions 
are  intended  as  a  guide  to  the  jury  as  to  the  law,  and  its 
application  to  the  facts  in  controversy.  We  must  assume 
that  the  jury,  had  sufficient  intelligence  and  experience  and 
learning  to  understand  the  ultimate  facts  upon  which  they 
were  required  to  rest  their  verdict  They  were  distinctly 
told  that,  if  Hall  was  guilty  of  contributory  negligence, 
negligence  contributing  to  his  injury,  he  could  not  recover. 
They  were  cleaply  told  what  constituted  that  negligence 
which  w^uld  defeat  recovery.  The  court  generalized  as 
to  the  facts  to  be  considered  by  the  jury^  and  correctly  so. 
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The  instruction  did  not  set  out  specifically  all  the  facts 
bearing  upon  this  ultimate  question.  It  did  not  direct  tlie 
jury  to  ignore  this  fact  in  their  consideration.  It  was  a  fact 
to  be  considered,  of  course.  It  was  before  the  jury.  This 
fact  was  not  withdrawn,  or  even  minimized  in  the  instruc- 
tion. 

Further  complaint  is  made  of  this  in- 
7.  APPBAL  AXD        struction,  and  it  is  said  that  the  instruction 

KRROR :  deter-  ' 

apical  Maw  of  ^^  wrong  in  SO  far  as  it  says  to  the  jury  that 
tfoM.  ''*"^'*"^*  contributory  negligence,  which  defeats  re- 
cover}', is  that  operating  concurrently  with 
the  negligence  of  the  defendant  in  producing  the  injury, 
and  as  its  jyt-oximate  and  operating  cause.  These  last  words 
are  disapproved  of  by  counsel,  and  it  is  said  that  the  con- 
tributory negligence  need  not  be  the  proximate  and  operat- 
ing cause  of  the  injury  in  order  to  defeat  recovery;  that 
it  is  sufficient  if  it  contribute  in  any  degree  to  the  Injury. 

If  this  objection  were  timely,  we  might  be  inclined 
to  agree  with  counsel.  On  the  former  trial  of  this  case, 
this  instruction,  so  far  as  it  is  complained  of  now,  was  sub- 
mitted to  the  jury  and  on  appeal  to  this  court  was  com- 
plained of,  and  it  was  said : 

'^In  submitting  the  case,  the  trial  court  defined  con- 
tributory negligence  as  follows:  'Contributory  negligence 
may  be  defined  to  be  such  negligence  as  is  the  proximate  or 
direct  cause  of  the  injury  complained  of,  and  if  you  find 
from  the  evidence  that  there  was  such  contributory  negli- 
gence,   ♦    •    •    you  must  find  for  the  defendant,'"  etc. 

On  that  hearing,  it  was  said  by  this  court: 

"The  fault  in  this  instruction  is  that  it  omits  to  state 
that  the  n^ligence  of  the  plaintiff,  which  constitutes  con- 
tributory negligence,  must  operate  concurrently  with  the 
negligence  of  the  defendant  in  producing  the  injury,  and  as 
its  proximate  and  co-operating  cause.    •    •    •    We  think 
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the  faulty  statement   was  cured   by   what  was  otherwise 
giyen  to  the  jury." 

The  instruction  then  considered  was  substantially  in 
all  respects  the  same  as  the  instruction  given  upon  this  last 
trial  now  under  consideration.  It  be(*ame  the  law  of  the 
case.    It  was  said : 

"We  doubt  if,  considered  as  a  whole,  the  quoted  defi- 
nition was  prejudicial,  although  of  itself  insufficient.  The 
purpose  of  the  trial  court  to  state  the  relative  duties  of  the 
parties  is  clear  from  all  the  instruction." 

If  this  particular  poiiit  were  not  raised  on  the  former 
appeal  when  this  instruction  w&s  complained  of  and  sub- 
mitted to  this  court  for  its  approval  or  disapproval,  it  was 
the  fault  of  appellant.  This  court  approved  the  law  as 
stated,  with  suggestions  which  were  followed,  and  it  now 
stands  as  the  law  of  the  case. 

In  so  far  as  the  instruction  now  complained  of  diflfers 
from  the  instruction  given  on  the  other  trial,  the  difference 
rests  only  in  the  change  suggested  by  this  court,  on  the 
complaint  of  defendant.  The  trial  court  complied  with  the 
criticism  of  this  court,  and  amended  the  instruction.  In 
all  other  respects,  it  is  the  same  as  that  given  at  the  former 
trial,  and  was  approved  by  this  court.  With  this  amend- 
ment, it  stands  approved  by  the  former  judgment  of  this 
court.    Whether  right  or  wrong,  it  is  the  law  of  the  case. 

Other  complaints  are  made  of  the  instructions,  but 
they  are  general,  and,  without  any  suggestion  of  unkindness, 
we  have  to  say  that  they  are  extremely  hypercritical,  and 
too  labored  to  place  upon  us  the  burden  of  labor  in  answer- 
ing. Some  criticism  is  made  of  the  conduct  of  the  court  in 
the  trial.  An  examination  of  this  record  shows  such  com- 
plaint to  be  wholly  unfounded. 

A  review  of  this  record  satisfies  us  that,  in  no  event, 
would  the  jury  be  justified  in  finding  contributory  negli- 
gence on  the  part  of  Halh    We  think  all  the  evidence  and 
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facts  and  circumstanceft  negative  any  such  thought.  We 
are,  therefore,  less  inclined  to  reverse  on  account  of  what 
might  appear  to  be  an  error  in  defining  what  constitotes 
contributory  negligence.  Upon  the  whole  record,  we  think 
the  verdict  and  judgment  are  right,  and  we  therefore  aflSrm 
the  same. — Affirmed. 

Ladd^  Evans  and  Salinger,  JJ.,  concur. 


A.  E.  HoLZER,  Appellant,  v.  McManus  &  Tucker.  Appellees. 

ICASTEB  AND  SEBVANT:  ^lace  For  Work— Servant's  Duty  to 
liake  Place  Safe.  A  master  is  not  liable  to  a  servant  for  In- 
jury attending  the  use  of  a  scaffold,  erected  by  someone  other 
than  the  master,  when  the  maater  had  furnished  ample  and 
sufficient  material  with  which  to  erect  scaffolds,  and  the  ser- 
vant chose  to  use  the  one  in  question  without  effort  to  improve 
its  visible  condition. 

Appeal  from  Lee  DiHtrict  Court. — W.  S.  Hamilton,  Judge. 

Monday,  May  14,  1917. 

Action  to  recover  damages  for  personal  injuries  suf- 
fered by  appellant.  A  verdict  was  directed  against  him, 
and  he  appeals. — Affirmed. 

Hughes  d  McCoid,  tent  appellant. 
E.  W.  McManus,  T.  A,  Crairj  and  C.  Woodbridge,  for 
appellees. 

8a LINGER^   J. — I.     Workmen   employed 
Mastre  k:xD        by  defendants  were  engaged  in  building  up 

SERVANT :  place        *^  '^   ^  O      r 

TantTdVtv^To     ^^°  partitions  with  planks.     When  the  par- 
make  place         tition  got  as  high  as  a  man  could  readily 

reach,  a  platform  whereon  to  continue  to 
work  was  constructed  in  the  following  manner:  At  a  point 
on  the  wall  higher  than  the  point  which  the  partition  had 
reached,  a  plank  was  nailed  for  a  cleat.  One  end  of  a  plank 
or  planks  was  laid  upon  this  cleat,  and  the  other  upon  a 
solid  iron  rod,  an  inch  and  a  quartar  thick.    There  was  pres- 
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ent  an  ample  supply  of  planks  and  rods,  so  that  any  work- 
man was,  within  reason,  enabled  to  make  a  scaffold  ad 
thick,  wide  and  well-swpported  by  the  iron  rods  as  seemed 
to  him  necessary.  Someone,  ft  does  not  appear  who,  made 
a  platform  npon  which  the  plaintiff  proceeded  to  work  at 
erecting  partitions.  It  seems  to  have  been  supported  by 
nothing  but  fl  elegit  on  the  wall  and  one  of  said  iron  rods, 
and  consisted  of  but  one  plank.  All  this  was  obvious,  and, 
as  said,  plaintiff  was  at  liberty  to  strengthen  the  platform 
if  advisable.  He  elected  to  work  upon  it  in  the  condition 
that  it  was.  His  charge  of  negligence  is:  '*The  platform 
was  too  weak  and  insufficient  for  the  weight  of  plaintiff 
and  the  tools  he  was  required  to  have,  and  the  planks  were 
too  thin  to  bear  the  burden  required,'*  to  wit,  himself  and 
his  tools.  It  is  not  charged  that  this  plank  or  scaffold  was 
too  narrow,  or  that  it  was  in  any  manner  defective,  except 
that  it  was  too  thin  to  bear  the  weight  put  upon  it.  It  did 
not  break ;  the  defendants  did  not  construct  it ;  and,  as  said, 
plaintiff  was  at  liberty  to  strengthen  it,  had  he  so  desired. 
Plaintiff  fell  from  this  plank.  This  happened  while  he 
stood  upon  it  and  reached  up  and  received  a  plank  from  an 
employee  above  him,  and  he  seems  to  have  overbalanced  and 
stepped  off.    He  described  what  happened,  thus: 

"I  was  going  to  lay  it  down  alongside  of  the  other 
board  on  the  scaffold  on  the  same  thing  that  the  board  I 
was  on  rested  on.  When  I  took  hold  of  the  board  that  Drueke 
was  passing  down  to  me,  the  weight  of  the  board  came  down 
on  me  so  that  I  lost  my  balance  and  fell  off.  I  suppose  I 
was  standing  somewhei'e  near  the  middle  of  the  plank, 
and  when  Drueke  let  go  of  tlie  board,  the  weight  of  it  came 
down  on  me.  and  that  was  when  I  lost  my  balance  and  fell. 
That  was  t}>e  way  it  happened.  That  is  right.  I  remem- 
ber that  was  the  way  it  happened." 

In  Benn  v.  Nullj,  65  Iowa  407,  it  was  held  to  be  a  ma- 
terial factor  that  there  was  no  failure  to  furnish  suitable 
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materials  with  which  to  erect  the  scaflfold/  If  the  plank 
was  not  a  safe  place  to  work,  plaintiff  should  and  must  hare 
known  this,  and  known  that  he  was  liable  to  be  injured 
in  consequence.  Freebowm  v,  Chamherlain  Medicine  Co,, 
136  Iowa  434.  Cases  quite  in  point  generally  are  Bergman 
V.  Altman,  127  Iowa  693 ;  and  Troka  v.  Burlington,  C.  R.  d 
N.  R,  Co.,  100  Iowa  205.  In  principle,  Forney  v.  Mardis  Co., 
155  Iowa  667,  sustains  the  action  below.. 

The  doctrine  of  duty  to  furnish  a  safe  place  does  not 
affect  the  case  we  have.  See  Ericson  v.  Bradley,  150  N.  Y. 
S.  169;  Block  v.  Minnesota  Farmers'  B.  &  T.  Co.,  (Minn.) 
149  N.  W.  954;  Qittens  v.  Porten  Co.,  (Minn.)  97  N.  W. 
378;  Peterson  v.  Beck,  (Calif.)  150  Pac.  788;  Butler  v.  Totcn- 
send,  126  N.  Y.  105. 

There  was  no  evidence  to  sustain  a  claim  that  defend- 
ants were  guilty  of  the  negligence  charged,  or  of  any  failure 
of  duty  causing  the  injuries  suffered  by  plaintiff;  hence  it 
was  right  to  direct  verdict  for  the  defendants,  and  the  so 
doing  is — Affirmed. 

Qatnor,  G.  J.,  Ladu  and  Evans^  JJ.,  concur. 


In  rb  Estate  op  Alice  Ferguson, 

J.  E.  O'Neill^  Guardian,  Appellant,  v.  C.  H.  Read,  Admin- 
istrator, Appellee. 

EXECTJTOBS  AND  ADMINISTRATORS:     Appointment— Preferenee 

1  — Competency.  One  ordinarily  entitled  to  preference  in  appoint- 
ment as  administrator  loses  such  right  by  mental  incompetency. 
It  follows  that  the  appointment  of  an  admittedly  competent 
administrator  will  not  be  set  aside,  on  the  application  of  such 
incompetent,  in  favor  of  one  selected  by  such  incompetent,  even 
though  the  appointment  assailed  was  made  prior  to  the  ex- 
piration of  the  time  in  which  the  incompetent  might  have  ex- 
ercised his  preference  had  he  been  sane.    Sec.  3297,  Code,  1897. 

EXECUTORS  AND  ADMINISTRATORS:     Appointment— Preference 

2  —Guardian  of  Next  of  Kin.  The  guardian  of  the  property  of 
next  of  kin  to  a  deceased  is  not,  ipso  facto,  entitled  to  any 
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preference  in  appointment  as  administrator  of  said  deceased. 
(Sec.  3297,  Code.  1897.) 


Appeal  from  Pottawattamie  District  Court J.  B.  Rocka- 

FBLLow,  Judge. 

Monday^  May  14,  1917. 

Applicat^n  to  remove  an  executor.  Opinion  states 
the  facts.  Judgment  for  the  defendant  in  the  court  below. 
Plaintiff  appeals. — Affirmed. 

Turner  d  CuUison,  for  appellant. 

Ine  D,  8huttlevx)rth  and  H.  V.  Battey,  for  appellee. 

Qaynob,  C.  J. — Alice  Ferguson  died  in- 
^  fDM?NiM?RA-^^'*   testate  in  Pottawattamie  County,    on    the 

tency.  ^®™*^"      estate  consisting  of  personal  property,  and 

an  unliquidated  claim  for  damages  against 
Pottawattamie  County.    She  left  surviving  her  a  husband. 
one  Harvey  Ferguson,  and  two  minor  children,  Ruth  E.  and 
Estelle  Ferguson,  aged,  respectively,  three  years  and  eight- 
een months.    On  the  20th  day  of  April,  Maaon  and  Lizzie 
Pauley,  father  and  mother  of  the  deceased,  Alice  Ferguson, 
filed  a  petition  in  the  district  court  of  Pottawattamie  Coun- 
ty, asking  that  letters  of  administration  issue  to  C.  H.  Read, 
defendant  herein,  and  letters  were  issued  accordingly.     He 
qualified  and  gave  bond,  and  entered  upon  the  discharge  of 
liis  duty.    On  the  7th  day  of  May,  1915,  Harvey  Ferguson, 
husband  of  the  deceased  Alice,  filed  his  petition  in  the  dis- 
trict court  of  Pottawattamie  County,  alleging  that  he  was 
informed  and  believed  that  C.  H.  Read  of  Avoca  had  been 
appointed  administrator  of  the  estate  of  his  deceased  wife; 
that  he  (the  petitioner)  was  the  husband  of  said  decedent, 
and  is  entitled  to  make  application  for  appointment  as  ad- 
ministrator within  a  period  of  20  days,  commencing  with 
the   burial  of  the  decedent;   that  the  parents  of  decedent 
were  not  entitled  to  ask  for  appointment  until  after  the 
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expiration  of  said  time;  that  the  petitioner  desires  the  ap- 
pointment of  Read  to  be  set  aside  and  held  for  naught ;  that 
letters  be  granted  to  one  Joe  O'Neill,  who  is  a  suitable  ner- 
son  to  be  appointed  administrator.  It  api)ears  further  that, 
on  the  30th  day  of  April,  1915,  Joe  O'Neill  was  duly  ap- 
pointed guardian  of  the  property  of  the  minor  children  of 
Alice  Ferguson,  and  was  tlieir  duly  appointed  guardian  at 
the  time  of  the  filing  of  the  petition  to  set  aside  the  ap- 
pointment of  Read  as  administrator. 

Upon  the  trial  it  was  stipulated  as  follows:  That 
Mason  and  Lizzie  Pauley  are  the  father  and  mother  of 
Alice  Ferguson ;  that  Alice  Ferguson  left  surviving  her  Har- 
vey Ferguson,  her  husband;  that,  at  the  time  of  her  death, 
he  was  confined  in  the  hospital  for  the  insane  at  Clarinda; 
that  he  was  adjudged  insane  by  the  board  of  commissioners 
of  insanity  prior  to  that  time,  and  since  has  been,  and  is 
now,  an  inmate  of  said  hospital  under  the  law,  without 
any  change  in  his  legal  status;  that  Alice  Ferguson  left 
also  surviving  her  two  minor  children,  aged,  respectively, 
three  years  and  eighteen  months;  that  J.  E.  O'Neill,  plain- 
tiff herein,  was,  on  the  30th  day  of  April,  1915,  appointed 
guardian  of  the  property  of  said  children  upon  petition  of 
Harvey  Ferguson,  who  was  then  confined  in  the  hospital 
aforesaid  and  who  has  ever  since  been  confined  in  said  hos- 
pital under  a  warrant  of  commitment;  that  Joe  O'Neill  is 
now  acting  as  guardian  of  such  property  of  said  children, 
and  was  at  the  time  of  the  filing  of  the  petition  for  the  re- 
moval of  C.  H,  Read;  that  Harvey  Ferguson,  at  the  time 
of  the  death  of  Alice  Ferguson,  and  ever  since  and  during 
all  the  times  herein  mentioned,  was  confined  in  the  hos- 
pital for  the  insane;  that  he  was  adjudged  insane  on  the 
31st  day  of  March,  1915. 

On  this  showing,  the  court  dismissed  the  petition  of 
Harvey  Ferguson,  and  confirmed  the  appointment  of  Read 


Mot  1917]         In  re  Estate  of  Ferguson.  1211 

as  admin  ijitra tor  of  the  estate  of  Alice  Ferguson.    From 
this  finding;  Joe  O'Neill  has  appealed. 

Section  3297,  Code,  1897,  provides : 

"Where  an  executor  is  not  appointed  by  will,  admin« 
iRtration  shall  be  granted: 

"1.    To  the  husband  or  wife  of  the  deceased; 

"2.     To  his  next  of  kin; 

**3.     To  his  creditors; 

*^4.    To  any  other  person  whom  the  court  may  select." 

Section  3298,  Code,  1897,  provides : 
•  'To  each  of  the  above  classes,  in  succession,  a  period  of 
20  days,  commencing  with  the  burial  of  the  deceased,  is  al- 
lowed within  which  to  apply  for  administration." 

Harvey  Ferguson  comes  within  the  first,  and  to  him 
wVis  allowed  twenty  days  in  which  to  apply  for  appoint- 
ment. The  statute  gives  to  him  this  right.  The  children 
come  within  the  second  class.  They  are  the  next  of  kin. 
There  are  none  appearing  in  the  third  class.  The  record 
does  not  disclose  that  there  were  any  creditors.  Read  comes 
within  the  fourth  class.  See  In  re  Estate  of  Weaver^  140 
Iowa  615. 

Is  there  no  limit  on  the  right  of  the  husband  to  be 
appointed  under  this  statute?  The  statute  itself  fixes  no 
limitation  upon  the  right.  The  statute,  however,  was  in- 
tended to  confer  a  right  upon  one  who  is  capable  of  exercis- 
ing the  right  when  conferred.  It  could  not  have  been  the 
thought  of  the  legislature  that  the  court  should,  under  all 
circumstances,  recognize  this  right  and  grant  the  power 
to  exercise  it  under  all  circumstances.  To  so  construe  t^e 
statute  would  force  upon  the  court  that  which  would,  under 
peculiar  conditions,  be  destructive  of  all  the  rights  sought 
to  be  protected.  The  veriest  imbecile  or  idiot,  coming 
within  the  wording  of  the  statute,  would  be  entitled  to  re- 
ceive from  the  court  the  power  to  administer  upon  the  es- 
tate of  a  dead  person,  even  though  incapable  of  attending 
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to  even  his  own  pei*Bonal  wants.  We  think  that  the  legisla- 
ture intended  to  grant  this  exclusive  right  within  twentj 
days  to  the  husband  onlj  in  the  event  the  husband  applied 
within  that  time  and  was  competent  and  able  to  discharge 
the  duties  to  which  his  appointment  assigned  him. 

As  said  in  Chicago,  B.  &  Q.  R.  Co.  v.  Oould,  64  Iowa 
343,  at  page  345: 

'Tor  proper  reasons,  based  upon  the  unfitness  or  inabil- 
ity of  the  persons  designated  in  the  first  three  of  the  classes, 
as  presented  by  the  statute,  just  quoted,  administration 
may  be  granted  to  someone  of  the  class  next  named;  and,  if 
no  one  capable  and  fitted  for  the  discharge  of  the  duty  is 
found  therein,  it  may  be  imposed  upon  persons  within  the 
fourth  class.  It  is  competent  for  the  probate  court  to  de- 
termine the  propriety  of  the  appointment  of  any  person  who 
is  presented  therefor." 

In  the  rase  at  bar,  Harvey  Ferguson  was  insane;  con- 
fined in  the  hbspital  for  insane;  legally  dead.  He  was  in- 
competent to  discharge  his  own  business,  and  unfit  to  be 
trusted  with  the  business  of  others.  He  could  not  have 
been  appointed  himself  because  of  hiis  disability.  The  ap- 
pointment of  O'Neill  is  asked  upon  the  petition  of  one  who, 
because  of  his  mental  condition,  was  incapable  of  assnin- 
ing  the  responsibility  himself,  and  therefore  incapable  of  se- 
lecting one  to  act  for  him  in  his  stead. 

The  second  class  was  the  children  of  Alice.  Thej 
were  the  next  of  kin, — two  babies^  one  three  years  old  and 
the  other  eighteen  months  old, — both  disqualified  because  of 
their  tender  years. 

The  third  class  was  the  creditors.  The  record  does  not 
disclose  that  there  were  any. 

Bead  comes  clearly  within  the  fourth  class.  His  qual- 
ification for  the  oflBce  is  not  questioned,  except  as  it  ii 
claimed  that  there  are  three  classes  entitled  to  precedence 
over  him. 
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In  The  Estate  of  O'BHen,  63  Iowa  622,  624,  this  court 
had  occasion  to  say  something  which  is  very  apropos  to  the 
situation  here,  and  said : 

''While  there  are  no  restrictions  or  limitations  in  the 
statute  on  the  right  of  the  widow  to  administer  on  her  hus- 
band's estate,  yet  it  is  quite  apparent,  we  think,  that  of 
necessity  the  court  has  at  least  some  discretion  in  such 
cases.  For  the  wife  may  be  insane,  or  otherwise  clearly 
incompetent.  The  statute  simply  means  that,  if  the  wife  is 
competent  to  discharge  the  trust,  then  she  has  paramount 
right  to  the  appointment." 

It  may  be  contended,  however,  that  the  appointment  of 
Bead  on  the  application  of  the  father  and  mother  of  the 
deceased  was  premature,  because  the  20  days  given  to  the 
husband  had  not  elapsed  at  the  time  of  the  appointment. 
This  is  too  narrow  a  construction.  The  statute  reads  that 
each  of  the  above  classes  is  allowed  a  period  of  20. days, 
commencing  with  the  burial  of  the  deceased,  within  which 
to  apply  for  administration.  The  right  to  apply  for  a  thing 
does  not  necessarily  involve  a  right  to  receive  on  applica- 
tion the  thing  applied  for.  Where,  within  the  20  days,  an 
application  is  made  by  any  of  these  classes  to  whom  the 
right  to  apply  is  given,  and  it  is,  upon  such  application, 
determined  that  the  applicant  is  wholly  disqualified  from 
exercising  the  powers  applied  for,  or  administering  the 
estate,  no  court  having  due  regard  for  the  interests  to  be 
affected  by  the  appointment  would  recognize  the  applica- 
tion, or  grant  the  powers  prayed  for. 

It  is  clear  that,  had  the  husband,  Harvey  Ferguson, 
applied  at  any  time  within  the  20  days,  the  court  must 
have  refused  his  application  because  of  the  disability  un- 
der which  he  labored.  If  either  of  the  children  had  made 
application  within  the  time,  the  court  must  have  refused  to 
grant  administration  to  them  because  of  the  disability 
under  which  they  labored.     It  is  made,  therefore,  afflrma- 
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tirely  to  appear  by  the  stipulation  that  neither  the  husband 
nor  the  next  of  kin  was  qualified  to  discharge  any  of  the 
duties,  and  the  application  for  the  right  to  do  so  must  have 
been  denied  on  the  merits  pf  the  showing. 

Now  we  are  asked  to  set  aside  the  appointment  of  one 
in  the  fourth  class,  upon  a  showing  that  none  of  the  pre- 
ceding classes  were  eligible  to  receive  the  appointment,  had 
application  been  made  by  them  within  the  time.  This  we 
cannot  do. 

It  is  contended,  however,  that  the  de- 

'  A^iNi^W^*^   fendant  O'Neill  is  the  guardian  of  the  nii- 

menV:  p?ef-        uor  children,  and,  as  such,  is  entitled  to  tlie 

erence :  guard- 
Ian  of  next        appointment.     The  statute  does  not  so  pro- 
of kin. 

vide.  He  does  not  come  within  any  of  the 
classes  provided  for  in  the  statute.  He  is  as  much  a  stran- 
ger to  the  estate  as  is  Read.  The  application  for  his  ap- 
pointment was  not  made  by  the  next  of  kin,  but  by  the  in- 
sane husband.  It  follows  that  the  husband,  being  insane 
and  disqualified  from  discharging  the  duties,  disqualified 
from  transacting  any  business  on  his  own  account,  is  dis- 
qualified to  choose  one  to  act  in  his  stead.  The  adminis- 
trator of  the  property  of  minor  children,  as  such,  has  nei- 
ther a  statutory  nor  a  natural  right  to  administer  upon  the 
estate  of  the  ancestor.  Though  not  material  to  the  deter- 
mination of  the  issue  here,  the  record  discloses  that  thes^e 
babies  are  in  the  custody  of,  and  being  cared  for  by,  their 
grandparents,  and  it  was  by  them  that  the  application  was 
made  for  the  appointment  of  Read. 

There  is  no  showing  that  Read  is  not  in  every  way 
competent  and  qualified  to  discharge  the  duties  of  admin> 
istrator.  We  see  no  reason  for  disturbing  the  action  of  the 
district  court,  and  it  is — Affirmed. 

JjADD,  Evans  and  Salinger,  JJ.,  concur. 
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Harry  E.  Ferry^  Appellant,  v.  George  W.  Adams  et  ah, 

Appellees. 

GcBMAN  Bank  of  Walnut,  Appellant,  v.  George  W.  Adams 

et  al.,  Appellees. 

HOMESTEAD:     Acquisition  and  Establishment — ^Equitable  Owner — 

1  Pre-existing  Liabilities.  The  aeqnisitlon  of  property  under  equi- 
table ownership  and  the  actual  use  of  said  property  as  a  home 
renders  said  homestead  Invulnerable  to  attack  for  debt  accru- 
ing  subsequent  to  such  acquisition  and  use,  and  prior  to  the 
acquisition  of  the  legal  title.  Evidence,  somewhat  unusual, 
reviewed  ffnd  held  suflSclent  to  sustain  the  trial  court  in  hold- 
ing that  equitable  ownership  was  shown. 

HOBIESTEAB:   Liabilities  Enforceable  Against—Pre-existing  Liabll- 

2  ity— Borden  of  Proofs  He  who  seeks  to  subject  the  admitted 
homestead  of  a  debtor  to  the  satisfaction  of  judgments  against  a 
debtor  has  the  burden  to  show  that  the  Indebtedness  evidenced 
by  the  Judgments  accrued  prior  to  the  acquisition  of  the  home- 
stead.    Section  2976,  Code,  1897. 

Appeal  from  Pottawattamie  District  Court, — J.  fi.  Bocka- 

FELLOW,  Judge. 

Monday,  May  14,  1917. 

Action  In  equity  to  subject  certain  property  to  the 
payment  of  certain  judgments  held  by  the  plaintiff.  De- 
fense, that  the  property  is  the  homestead  of  the  defendant. 
Reply,  that  the  homestead  character  did  not  attach  until 
after  the  debt  accrued  on  which  the  judgments  were  found- 
ed. District  court  dismissed  plaintiff's  petition.  Plaintiff 
appeals. — Affirmed. 

Preston  d  Dillinger,  for  appellants. 

Turner  d  Cullison  and  J.  J.  Hess^  for  appellees. 
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Gaynor,  C.  J. — By  agreement  of  partiea, 

1.  hombrtbad:       these  two  actions  are  argued  and  submitted 

eg?abfish^enf :     together.    Each  action  is  brought  to  subject 

owner :  pre-        Certain  real  estate  to  the  satisfaction  of  cer- 

exlstinff  UnblU-     ,    .       .     ,  ^.  .  *     ,       , 

ties.  tain  judgments.    The  contention  of  the  de- 

fendant is  that  the  property  sought  to  be  sub- 
jected to  these  judgments  is  and  was  his  homestead,  and 
therefore  exempt  under  the  statute.  The  contention  of  the 
plaintiff  is  that  the  defendant  did  not  acquire  title  to  the 
property,  and  that  the  homestead  character,  if  any,  did  not 
attach,  until  after  the  debts  had  accrued  upon  which  the 
judgments  were  rendered. 

The  facts  in  the  case  are  substantially  as  follows:  The 
plaintiffs  each  secured  judgments  against  the  defendant 
George  W.  Adams  on  the  7th  day  of  February,  1913;  the 
German  Bank,  on  May  2,  1913.  The  judgment  in  the  Perry 
case  was  founded  on  a  note  executed  by  George  W.  Adams, 
dated  November  31,  1909.  The  judgment  in  the  German 
Bank  case  was  on  three  promissory  notes  executed  by 
George  Adams,  dated  December  7,  1909.  There  is  no  ques- 
tion raised  in  the  case  over  the  judgments  or  the  date  of  the 
notes  upon  which  the  judgments  are  founded,  nor  as  to  the 
time  when  the  indebtedness  accrued  on  which  the  judg- 
ments were  founded.  Section  2976  of  the  Code  of  1897  pro- 
vides : 

**The  homestead  may  be  sold  on  execution  for  debts  con- 
tracted prior  to  its  acquisition." 

The  contention  of  the  plaintiffs  is  that  the  defendant 

George  W.  Adams  acquired  his  title  and  ownership  to  the 
property  in  question  by  devise  under  the  will  of  one  Alex- 
ander Adams,  about  the  month  of  October,  1911,  and  that 
the  homestead  character  of  said  property  claimed  by  defend- 
ant did  not  attach  thereto  until  the  month  of  September, 
1911.  The  contention  of  the  defendant  Adams  is  that  the 
homestead  character  attached  to,  and  he  became  invested 
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with  a  right  of  homestead  in,  said  property  long  before 
the  debts  were  contracted  on  which  the  judgments  were 
entered.  He  claims  his  exemption  under  the  provisions  of 
Section  2972  of  the  Code  of  1897,  which  reads : 

"The  homestead  of  every  family,  whether  owned  by  the 
husband  or  wife,  is  exempt  from  judicial  sale,  where  there 
is  no  special  declaration  of  statute  to  the  contrary." 

The  question  presented  here  for  our  consideration  is: 
Did  the  homestead  rights  of  Adams  in  the  property  in  con- 
troversy attach  i^fter  the  debts  were  contracted  upon  which 
these  judgments  were  entered? 

That  the  property  in    controversy    was 
^'  [tabifitiS^Sn-      the  homestead  of  George  W.  Adams  at  the 
agaiMtfpre-      time  these  actions  were  commenced,  is  not 
i":  burden  of     disputed.    The  burden,  therefore,  rests  up- 
on the  plaintiffs  to  show  that  the  homestead 
was  acquired,  and  the  homestead  rights  attached,  after  the 
debts  were  contracted  upon  which  the  judgments  were  en- 
tered.   The  evidence  is  brief,  and  from  it  we  gather  these 
ultimate  facts: 

George  W.  Adams,  the  defendant,  was  raised  in  the 
home  of  one  Alexander  Adams  and  wife,  but  was  not  their 
child,  nor  was  he  ever  adopted  by  them.  Alexander  Adams 
moved  from  Illinois  to  Iowa  when  the  defendant  was  a 
small  boy.  He  settled  on  a  farm  of  280  acres,  about  4 
miles  from  the  town  of  Walnut,  and  was  there  engaged  in 
farming  and  stockraising  until  1887,  when  he  left  the  farm 
and  moved  to  the  property  in  controversy.  He  lived  in  this 
property  with  his  wife  until  1900,  at  which  time  she  died. 
After  the  death  of  his  wife,  he  continued  to  make  the  prop- 
erty his  home  until  his  death,  in  1911.  Up  to  the  time  Al- 
exander and  his  wife  moved  to  this  home,  defendant  was  un- 
married, and  resided  with  them  on  the  farm  place,  and,  we 
take  it,  was  treated  in  all  respects  as  a  son.  It  appears, 
however,  that,  at  the  time  the  old  folks  moved  from  the  farm 

Vol.   179  la.— 77 
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to  this  property,  the  defendant  was  contemplating  mar- 
riage. Defendant  remained  on  the  farm  after  his  mar- 
riage until  1896.  One  W.  S.  Packard  Tins  engaged,  among 
other  things,  in  the  real  estate  business  in  the  town  of 
Walnut.  His  testimony  discloses  that  he  had  the  prop- 
erty in  controversy,  known  as  the  Green  property,  listed 
for  sale;  that  he  talked  with  Mr.  and  Mrs.  Alexander  Ad- 
ams about  buying  it  in  the  year  1887;  that  he  took  them  and 
showed  them  the  property ;  that  Alexander  said  to  him  that 
he  didn't  know  about  buying  it;  that  George  (meaning  this 
defendant)  was  wanting  to  get  a  place;  that  one  day,  about 
this  time,  the  defendant  drove  into  town,  and  this  agent  told 
him,  "Now  is  the  time  for  yon  if  you  want  to  get  the  Green 
property,  to  take  it  in.  You  can  get  it  for  |1,000;'"  that 
defendant  then  said  he  would  take  it,  and  paid  flOO  ear- 
nest money  to  bind  the  bargain;  that  he  afterwards  saw 
Mr.  and  Mrs.  Alexander  Adams  and  told  them  that  George 
(meaning  the  defendant)  had  bought  the  property.  Alex- 
ander s^id  he  was  glad  of  it,  it  would  make  a  good  home  for 
him;  that  later  the  deal  was  closed,  and  the  title  taken  in 
the  name  of  Alexander  Adams.  This  ended  the  connection 
of  this  agent  with  the  transaction.  His  further  testimony 
discloses  that  he  had  se\^ral  talks  with  the  elder  Adams 
with  reference  to  the  purchase  of  property  in  town;  that 
they  were  talking  about  purchasing  property  in  town. 

George  Adams*  testimony  discloses  that  he  lived  at  the 
place  in  controversy  and  on  this  farm  with  the  elder  Adams 
ever  since  1872;  that  he  went  to  this  home  in  Walnut  in 
1896,  and  stayed  there  continuously  since  then.    He  save: 

"I  first  learned  of  this  property  in  1887,  at  the  time  the 
purchase  was  made.  I  was  then  contemplating  marriage. 
The  old  folks  were  talking  of  leaving  the  farm,  and  had 

several  properties  in  view.    One  night  in  August,  1887,  Mr. 

» 

Packard  stopped  me  on  the  street  and  said  to  me,  *Do  yon 
want  the  Oreen  property?'     I  told  him    I    didn't    knoT? 


J 
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whether  the  folks  wanted  it  ©r  not.     Pacfcard  told  me  that , 
he  had  a  party  who  bad  offered  f950  for  it.    I  said  to  him, ' 
^Then  I  will  take  it/  and  paid  him  flOO  and  got  a  receipt.  * 
The  money  paid  was  my  own  money.    Further  payments 
were  made  on  the  property.^ 

Upon  this  point,  he  testifies : 

"I  was  married  in  1887.    Alexander  Adams'  notes  were 
given  to  Mr.  Green  for  the  balance  of  the  purchase  price  of 
this  property.     The  title  to  the  property  was  taken  in  the 
name  of  Alexander  Adams.     It  was  taken  on  an  understand- 
ing  between  roe  and  him  that  Green  was  to  take  notes  given 
in  the  name  of  father  (Alexander  Adams).    Mine  wouldn't 
go  at  that  time.    No  one  ever  repaid  me  the  consideration 
furnished  by  me  for  the  payment  V)n  this  homestead.     From 
1896,  the  time  I  moved  from  the  farm,  I  have  lived  m  this 
property   contitt«iousl5-.     ♦     •     *    The   old   folks   left   the 
farm  in  1887  and  went  to  this  home  in  Walnut.    I  remained 
on  the  farm.    At  the  time  the  property  was  bought,  the 
old  folks  were  still  on  the  farm.    I  was  married  before  the 
deed  was  made.    When  the  old  folks  left  the  farm,  the 
Rtoek  and  implements  were  left  on  the  place  under  what 
you  might  call  a  family  partnership  arrangement.    We  kept 
everything,  then  divided  the  proceeds  sometimes,  and  some^ 
times  we  used  what  might  be  his,  and  sometimes  we  used 
what  might  be  mine.     I  uBed  my  own  judgment  in  runniug 
the  farm.    This  avrangement  continued   until   1896.    The 
arrangement  for  running  the  farm  was  made  in  the  fall  of 
1887.    Father's  stock  and  farm  implements  remained  on  the 
farm  during  the  time  I  occupied  it.     In  1896,  Alexander 
Adams  had  a  sale  on  the  farm  and  I  moved  to  town.    At 
that  time,  the  old  gentleman  and  his  wife  were  living  in  the 
place  in  town,  and  my  wife  and  I  went  there  to  live  with 
them.    From  1887  to  1896,  the  old  folks,  had  the  piece  in 
town  furnished  after  the  fashion  of  old  people  that  move 
to  town.    They  had  their  own  furniture  during  that  periods 
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Mrs.  Alexander  Adams  died  in  1900.  From  1896.  the  time 
I  moved  to  town,  until  1900,  I  was  on  the  road  traveling 
with  a  live  stock  commission  house  with  headquarters  at 
Walnut.  My  wife  was  at  the  home  in  town  regnlarlv 
after  mother  died.  From  1896  to  1900,  my  wife  was  at 
home  part  of  the  time,  and  part  of  the  time  at  her  folks. 
My  first  wife  and  I  were  divorced  in  October,  1905.  Dur- 
ing the  seasons  of  1896,  '97  and  '98,  ndy  wife  helped  her 
folks  on  the  Perry  farm!  I  married  my  present  wife  in 
1909,  and  took  her  to  my  father's  home  at  that  time.  Fa 
ther's  household  goods  and  furniture  continued  to  remain 
in  the  home  until  his  death.  During  the  time  my  second 
wife  was  at  father's  home,  I  was  away  about  three  fonrtha 
of  the  time.'*  ' 

It  further  appears  that  Alexander  Adams  paid  all  the 
taxes  on  this  home  property  until  the  time  of  his  death; 
that  George  Adams  never  paid  any  taxes  during  the  years 
1900  and  1911,  inclusive.  On  December  5,  1910,  Alexander 
Adams  executed  his  will,  in  which  he  bequeathed  to  George 
W,  Adams  the  house  and  lot  in  controversy,  with  the  fur- 
niture and  books  therein.  This  .  will  was  duly  admitted 
to  probate  in  September,  1911,  soon  after  the  old  gentle 
man's  death.  It  is  the  contention  of  the  plaintiffs  that 
this  record  discloses  that  the  property  in  question  was  the 
property  of  Alexander  Adams  at  the  time  of  his  death;  that 
Alexander  occupied  the  property  as  his  home,  with  his  wife, 
until  her  death  in  1900,  and  continued  thereafter  to  occupy 
it  as  his  home,  until  his  death  in  1911;  that  the  defendant 
acquired  no  interest  in  the  proj;)erty  upon  which  he  could 
predicate  a  homestead  right  until  he  acquired  title  through 
the  devise  made  in  Alexander  Adams'  will  in  1911;  and  that 
this  was  after  the  indebtedness  had  accrued  upon  which 
plaintiffs  rely. 

This  record  shows:  That  in  1887,  defendant  purchased 
the  property;  that  he  paid  flOO  down  to  bind  the  bargain; 
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that  thereafter,  under  some  arrangement  between  him  and 
Alexander  Adams,  Alexander's  notes  were  taken  by  the 
owner  for  the  balance  of  the  purchase  money,  because,  as 
he  says,  at  that  time  his  notes  were  not  considered  good  for 
that  amount;  that,  under  some  arrangement  between  them, 
the  deed  was  then  taken  in  Alexander  Adams'  name,  for  the 
purpose  of  securing  Alexander.     This  last  is-  a  reasonable 
inference  from  the  whole  record.    This  home  place  was  pur- 
chased when  the  defendant  and  his  foster  father  and  moth* 
er  were  residing  upon  the  farm.    The  defendant  was  con- 
templating marriage.    Thereafter,  the  defendant  married, 
and  some  arrangement  was  made  between  him  and  his  fos- 
ter parents  that  resulted  in  their  going  to  town  and  enter- 
ing into  the  i>ossession  and  occupancy  of  this  property, 
and  his  remaining  on  the  old  farm  place.    At  this  time, 
there  was  also  some  arrangement  between  them  for  a  divi- 
sion of  the  profits  of  the  farm.    What  that  arrangement  was 
does  not  appear,  and  what  division  was  in  fact  made  does 
not  appear,  but  the  defendant  says,  however,  that  out  of 
the  proceeds  of  this  farm  he  paid  the  balance  of  the  pur- 
chase money;  that  this  was  his  own  money;  that  he  con- 
tinued to  occupy  and  work  the  farm  until  1896,  then  re- 
moved to  this  place  in  Walnut,  and  continued  thereafter  to 
occupy  it  as  his  home  until  the  death  of  Alexander  Adams, 
and  that  be  was  still  occupying  it  at  the  time  this  suit  was 

brought. 

We  think  this  record  discloses  the  following  ultimate 
facts:  That  the  defendant  purchased  this  property  from 
Green,  through  Packard,  in  1887;  paid  flOO  down  to  bind 
the  purchase  price;  that  the  purchase  price  was  {1,000;  that 
Alexander  Adams,  his  foster  father,  gave  his  notes  to  se- 
cure the  balance  of  the  purchase  price ;  that,  to  secure  him 
for  so  doing,  under  some  arrangement  between  him  and  the 
defendant,  the  legal  title  was  taken  in  the  name  of  Alex- 
ander Adams;  that  the  balance  of  the  purchase  price,  as 
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eriden/eed  by  the  notes  of  Alexander  Adams,  was  subse- 
quently paid  by  this  defendant  to  the  grantor,  Green ;  that, 
as  against  the  defendant,  Alexander  Adams  held  the  legal 
title  only  as  security ;  that  defendant  was  in  fiict  the  owner 
of  the  property,  subject  to  whatever  rights  Alexander 
Adieims  might  have,  in  the  event  he  were  required  to  pay 
the  notes,  against  the  payment  of  which  the  l^al  title  was 
ta^en  in  his  name.  When  these  notes  were  paid  does  not 
aflflrmatively  appear,  but  we  think  it  fairly  appears  from  the 
record  that  they  were  paid  prior  to  1896;  that,  in  189(5,  tiie 
defendant,  with  his  wife,  entered  into  the  possession  of  thi« 
property  as  his  home;  that  it  has  been  his  home  ever  since. 
As  militating  against  this  finding  are  the  facts  api>ear- 
ing  in  tlie  record,  that  Alexander  and  his  wife  entered  into 
the  possession  of  this  home  immediately  after  its  purchase 
and  continued  to  occupy  it  until  their  deaths;  that  Alex- 
ander Adams  paid  the  taxes  during  the  years  intervening 
between  the  year  of  the  purchase  and  his  death;  that  the 
title  stood  in  the  name  of  Alexander  until  his  death;  that 
Alexander  Adams  made  this  will  in  which  he  spoke  of  the 
property  as  his  homestead.  However,  we  do  not  think 
this  is  sufficient  to  call  for  a  different  conclusion.  The  dis- 
trict court  found  for  the  defendant.  The  relationship  ex- 
isting between  Alexander  Adams  and  the  defendant  ac- 
counted for  much  that  might  militate  against  the  defend- 
ant's claim.  The  fact  that  Alexander  Adams,  upon  his 
death,  made  this  will  giving  the  legal  title  to  this  defendant, 
eHiphasi7.es,  rather  than  contradicts,  the  conclusion  we  ha'.e 
reached.  The  authorities  are  to  the  effect  that  the  honn?- 
stead  right  is  not  altogether  dependent  upon  the  legal  title. 
One  occupying  under  a  bond  for  a  deed  may  acquire  home- 
stead rights  in  the  property  occupied.  One  may  acquire 
homestead  rights  in  property  even  when  the  vendor  retains 
the  legal  title  as  security    for    unpaid    purchase    money. 
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Homestead  rights  may  be  acquired  in  property  to  wbich  the 
homesteader  has  only  an  equitable  title.  There  may  be  a 
homestead  right  in  the  leasehold  interest  in  real  estate.  A 
leasehold  interest^  in  some  cases,  is  held  sniBcient  to  sup- 
port the  homestead  right.  A  homestead  may  exist  as  to 
property  held  in  which  there  .is  only  an  equitable  estate,  as 
veil  as  though  it  were  held  by  legal  title.  Upon  this  point, 
see  Stinson  v.  Richardson,  44  Iowa  373 ;  Tlvorn  v.  Thoim,  14 
Iowa  49;  Bolton  v.  Ohcnie,  79  Iowa  278;  Hewitt  v,  Rankin, 
41  Iowa  35;  Pelan  t\  De  Bevard,  13  Iowa  53;^W/iile  v.  Dan- 
forth,  122  Iowa  403;  In  re  Estate  of  Ring,  132  Iowa  216; 
roster  V.  Rice,  126  Iowa  190. 

Though  the  matter  is  not  entirely  free  from  doubt,  we 
are  constrained  to  say  that,  after  a  review  of  this  record  as 
written,  and  a  consideration  of  facts  inferentially  appear- 
ing therein,  we  are  not  justified  in  disturbing  the  action  of 
the  district  court,  and  therefoi'e  aftirm  the  saiue. — Affirmed, 

Ladd,  Evans  and  Salinger,  JJ.,  concur. 


Richard  Rolfs,  Administrator,  Appellant,  v.  T.  L.  Mullins, 

Appellee. 

APPEAL  AND  BBBOB:    HanulesB  Error--fiKclm8ioa  of  Bvidtaee — 

1  Ordinances  Declaratory  of  Oommon  Law.  The  exclusion  of  an 
ordinance  which  Is  simply  declaratory  of  the  common  law  can- 
not be  prejudicial. 

APPEAL  AND  EBBOS:     Partiee  Entitted  to- Ailage  Bxr»r— Non- 

2  responsive  Answer — Acquiescence.  The  presenoe  of  nonre«pen- 
sive  answers  in  the  record  may  not  be  made  the  basis  of  error 
when  complainant  made  no  effort  to  clear  the  record  of  such 
objectionable  matter. 

KECQJOENCE:     Acts    or    Omissions    Oonstitiitlng — XTse    of 'High- 

3  ways— Looking  and  Listening— Negligence  Per  8e  and  in  Fact 
DistingnislLed.    While  a  person  may  not,  under  given  circum- 
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stances,  and  in  order  to  es<^ape  the  charge  of  negligence,  be 
under  any  duty,  as  a  matter  of  law,  to  look  and  listen  for  ve- 
hicles which  may  be  approaching  in  a  public  highway,  yet  the 
Jury  may  very  properly  find  that  such  person,  as  a  matter  of 
fact,  WBB  negligent  because  he  did  not  look  and  listen. 

HIQHWAT8:     Use  of  Highways — ^Vehicles  and  Pedestrians— Kelt- 
4    tlTe  Bights.     Principle  recognized  that  the  relative  rights  of 
vehicles  and  pedestrians  in  the  public  highways  are  equal,  save 
as  otherwise  declared  by  statute,  etc. 

HIGHWAYS:  Use  of  Highways — ^Vehicles  and  Pedestrians— Right 
6  of  Precedence.  An  ordinance  providing  that  "pedestrians  are 
given  the  right  of  way  over  crossings  at  street  intersections" 
is  no  legal  authorization  to.  such  pedestrian,  in  crossing  streets, 
to  remain  oblivious  to  all  surroundings.  A  legal  paraphrase  of 
such  ordinance  is:  A  pedestrian  is  entitled  to  the  first  use 
of  a  street  crossing,  and  it  is  the  duty  of  the  driver  of  a  ve- 
hicle to  give  the  pedestrian  reasonable  opportunity  to  exercise 
such  right,  when  the  pedestrian  and  the  vehicle  are  moving  in 
different  directions  and  approach  such  crossing  at  the  same 
time  or  in  such  manner  that  if  both  continue  their  respectii>e 
courses  there  is  danger  of  a  collision. 

NEOIJGENOE:     Evidence — Sufficiency  to   Create  Jury  QaeBtion— 

6  Automobile  Collision.  Evidence  reviewed,  and  held  to  present 
a  jury  question  whether  defendant  was  negligent  in  the  oper- 
ation of  his  automobile  which  killed  deceased. 

APPEAL   AKD'  EBBOB:      Persons   Entitled   to   Allege  Error— Re- 

7  Jection  of  Evidence — Curing  Error.  Error  in  the  rejection  of 
evidence  is  cured  by  the  subsequent  reception  of  the  same  evi- 
dence. 


Appeal  from  Dallas  District  Court — J.  H.  Applegatb, 

Judge. 

Monday^  May  14,  1917. 

Action  for  damages  consequent  on  the  death  of  Helen 
Rolfs,  caused  by  a  collision  with  defendant's  automobile. 
From  judgment  for  defendant,  the  plaintiff  appeals.— if- 
firmed. 

George  Wambach  and  Dingwell  d  Clarke,  for  appellant 

White  d  Clark  and  Eunn  d  Joties,  fop  appellee. 
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Ladd^  J. — High  Street  in  Des  Moines,  running  east  and 
west,  intersects  Twelfth  Street.  Each  street  is  66  feet  wide. 
There  is  a  jog  in  Twelfth  Street  at  the  intersection,  so  that 
the  east  line  of  the  street,  north  of  High  Street,  is  slightly 
east  of  the  north  end  of  the  west  line  thereof  south  of  High 
Street.  It  extends  north  and  south  from  High  Street.  High 
Street  curves  considerably  to  the  southeast  at  the  intersec- 
tion and  about  200  feet  east,  so  that  the  south  curb  of  High 
Street  east  of  Twelfth  Street  is  21  feet  north  of  the  south 
line  of  High  Street  west  of  Twelfth  Street,  and  the  dis- 
tance between  the  curbs  is  40  feet.  Double  street  car  tracks 
from  the  south  on  Twelfth  Street  turn  to  the  west  on  High 
Street,  and  between  the  outsides  of  the  outside  rails,  the 
distance  is  14.6  feet.  On  High. Street,  west  of  the  north- 
west corner  of  the  intersection,  the  curbing  is  16  feet  from 
the  street  lines  on  each  side,  and  the  curb  on  the  north  is 
9.8  feet  from  the  street  railway,  and  that  on  the  south,  9.6 
feet  therefrom.  The  curb  from  the  east  swings  in  4.5  feet 
at  the  north,  and  on  the  south,  4  feet,  so  that  the  space  on 
the  south  side  was  13.6  feet  for  about  19  feet  west  of  the 
northeast  corner  of  the  Normandy  Apartments,  on  the  south 
line  of  High  Street  and  west  of  west  line  of  Twelfth  Street, 
save  for  the  curve  of  the  railroad  tracks  in  turning,  when 
they  come  SY2  f^et  from  the  south  curb.  A  drug  store  is 
located  at  the  northwest  corner,  and  dwellings  at  the  north- 
east and  southeast  corners.  An  electric  incandescent  light 
was  at  the  northeast  corner,  a  light  in  front  of  the  apart- 
ments, and  a  small  gas  electrolier  at  the  northwest  corner, 
operated  from  the  drug  store. 

In  the  evening  of  November  25,  1914,  shortly  before  9 
o^clock,  Richard  Rolfs  and  his  wife,  the  decedent,  walked 
east  on  the  north  side  of  High  Street  to  the  Twelfth  Street 
intersection,  and,  as  a  street  car  was  coming  from  the  south 
at  about  the  middle  of  the  block,  thev  crossed  Twelfth 
Street  and  turned  on  a  driveway  a  little  farther  on  into  the 
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street,  and,  when  12  or  15  feet  from  the  sonth  curbing, 
were  struck  by  the  defendant's  car  coming  from  the  %'ePt 
It  had  slowed  down  as  the  street  car  turned  on  High  Street, 
and  then  crossed  the  tracks;  Decedent  died  about  three 
hours  later,  because  of  injuries  received.  The  grounds  of 
negligence  alleged  are:  (1)  Excessive  speed  of  the  car;  (2) 
failure  to  give  warning;  (3)  omission  of  lights;  (4)  not 
having  car  under  control;  and  (5)  exces«^ively  loading  the 
car.  The  la«t  ground  was  withdrawn  from  the  jury  be- 
cause of  not  being  sustaineil  by  the  evidence. 

I.  The  plaintiff  offered  in  evidence  a 
1.  Appeal  and        city  ordinance  in  six  sections,  and,  on  ob- 

ERROR :   harm-  '^  '  ' 

exdusron'of  jectiou  as  irrelevant  and  immaterial,  three 
dinances'do-  ^^  ^'^^  sectious  werc  cxcluded.  Exception 
common'^aw.       ^^  taken  to  the  exclusion  of  the  sixth  only. 

Counsel  concede  that  it    merelv    embodied 

common-law  rules,  and  we  hold  that,  if  so,  *there  was  no 

prejudice  in  its  exclusion. 

II.  One  Finane  testified  that  he  made 

2     APPr4Tj     AXD 

error:  partus    an  observation  September  12,  1915,  "under 

entitled  to  al-  _.^.  -   ,.    ,  ^  ,,  ., 

ieK»  error:         conditions  of  light  as  they  were  that  even- 

iionrespuDBive 

answer:  nc-        ing,''  as  to  how  far  he  could  see  an  automo- 

quiescence. 

bile  from  the  east  line  of  Twelfth  Street  and 
sonth  curb  of  High  Street,  and,  over  objection,  said,  he 
would  say  about  two  blocks.  On  further  examination,  he 
was  unable  to  say  whether  '*the  conditions  at  the  time  I 
made  these  observations  were  different  from  what  thev  were 
on  the  night  of  the  accident  as  to  lightness  or  darkness.  I 
don't  recall  that  it  was  lighter  or  darker  than  it  was  that 
evening."  A  motion  to  strike  \\m  testimony  from  the  rec- 
ord  was  renewed  and  sustained,  the  court  saying: 
I  "I  think,  with  no  more  of  an  examination  than    has 

,  been  made,  that  will  have  to  be  sustained.  It  has  not  l)een 
shown  whether  the  car  was  lighted  up  when  he  saw  it  or 
anything  about  it." 
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Defendant:  "Q.  Did  you  obfterve  the  headlight  of  the 
approaching  car  on  that  side  of  the  street?  (Plaintiff  ob- 
jects as  incomjpetent  and  immaterial.  Overruled,  and  plain- 
tiff excepts.)  A.  Yes,  sir.  I  could  see  the  headlight  two 
blocks." 

The  last  question  was  not  open  to  the  objections  inter- 
posed, for  its  purpose  was  to  show  similarity  of  conditions 
»t  the  different  times.  The  answer,  "Yes,  sir,''  did  not  re- 
instate the  fttrieken  testimony,  and  the  remainder  of  the  an- 
swer was  not  responsive  to  the  inquiry,  and,  if  not  agree- 
able to  plaintiff,  objection  thereto  should  have  been  inter- 
poRed  by  motion  to  strike.  N4>t  having  so  done,  he  is  not 
in  a  situation  to  complain. 

III.    Evidence  was  received,  over  objeo- 
s.  nxoligbxcb:       tion,  that  a  person  from  the  east  side  of 

acts  or  omls-  '  * 

sions  constitu-     Twelfth  Street  and  12  or  15  feet  north  of  the 

ting:  use  of 

looking^and  ourb,  wudor  couditious  as  of  the  time  in  qu^s- 
^^n^ofe'r  *e®*^'  ti«®>  <^o\x\d  See  an  automobile  in  High  Street 
dfstinguished.  *wo  blocks  west.  TWs  evidence  was  admis- 
sible as  tending  to  illustrate  the  situation  as 
bearing  on  the  issue  of  whether  decedent  was  in  the  exer- 
cise of  ordinary  care,  the  administrator  of  her  estate  hav- 
ing testified  that,  as  they  were  crossing  the  street,  she 
looked  in  that  direction,  and  did  not  see  anything  approach- 
ing from  that  direction.  This  is  not  questioned  by  appel- 
lant, but  he  contends  that  decedent,  in  crossing  the  street, 
w^as  not  bound  to  look  or  listen  for  approaching  automo- 
biles. Neither  Mo89o  v.  Stantwi  Co.,  85  Wash.  499  (148 
Pac.  594),  nor  Johnson  v.  Scott,  119  Minn.  470  <188  N.  W. 
694),  on  which  appellant  relies,  touches  the  point.  She  was 
bound  to  exercise  ordinary  care  for  her  own  protection, 
and  whether  she  did  so  was  left  an  open  issue  for  the  jury. 
l;^'hen  the  street  car  was  about  a  half  block  down  Twelfth 
street,  coming  north,  she  crossed  Twelfth  Street  to  the 
2rortheast  comer  of  the  intersection,  and  from  tihere,  ao- 
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cording  to  her  husband,  walked  on  to  the  east  50  or  60 
feet,  and  then  turned  down  a  private  driveway  into  the 
street. 

"Q.  Before  you  went  into  the  street  at  that  particular 
place,  what  did  you  and  your  wife  do?  A.  My  wife  was 
looking  west  and  I  was  looking  east." 

The  witness  testified  that  neither  saw  anything;  that, 
when  they  had  reached  the  northeast  corner  of  the  intersec- 
tion, the  street  car  was  beginning  to  turn.  According  to 
the  witness,  then,  he  and  decedent  must  have  walked  50  or 
GO  feet  from  the  northeast  corner  of  the  Intersection  after 
the  street  car  began  to  turn,  and  then  to  the  place  of  col- 
lision, while  the  street  car  was  moving  far  enough  to  enable 
defendant  to  drive  his  car  through  and  reach  the  same 
place.  Had  she  looked  west  before  stepping  into  the  street, 
would  she  not  have  seen  the  car?  If  her  vision  was  ob- 
structed by  the  street  car,  ought  she  not,  in  view  of  the 
condition  of  the  street  with  reference  to  being  lighted,  to 
have  looked  again  to  ascertain  if  any  vehicle  might  not  be 
approaching  from  beyond?  We  do  not  say  that  she  should 
have  done  so,  but  do  say  that  whether,  in  the  exercise  of 
ordinary  care  in  view  of  the  direction  she  was  crossing, 
she  should  have  done  so,  was  for  the  jury  to  determine.  The 
autopiobile  had  the  same  right  that  she  did  to  the  use  of 
the  street.    The  relative  rights  of  vehicles  and  pedestrians 

in  the  public  streets  are  equal — one  has  no 

*'  Sw  of^wgh-        rights  superior  to  the  other,  save  as  declare*! 

^S^pe^ea-^^^^^    by  statutc  or  ordinance,  and  each  is  obliged 

uve^rtehtB.*        to  act  with  due  regard  to  the  movements  of 

others  entitled  to  be  on  the  str^t.  Neither 
is  called  upon  to  anticipate  negligence  on  the  part  of  the 
other.  It  is  no  more  the  duty  of  the  driver  of  vehicles  to 
continually  look  out  for  pedestrians  than  of  the  latter  to 
look  out  for  vehicles.  No  pedestrian  has  a  right  to  pass 
over  a  public  thoroughfare  without  regard  to  approaching 
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vehicles,  nor  has  any  vehicle  driver  a  right  to  appropriate 
the  puhlic  street  without  regard  to  its  use  by  pedestrians. 
The  test  to  be  applied  in  this  case,  as  in  others,  is:  What 
would  a  person  of  ordinary  prudence  have  done  undefr  the 
circumstances  shown?  Would  reasonable  minds  differ  in 
answering  that  question?  Some  are  more  cautious  than 
others,  and,  though  some  would  hesitate  to  start  without 
looking  up  and  down  the  street  and  keeping  a  continuous 
lookout  for  approaching  vehicles,  others  are  content  with 
a  glance  about,  and  immediately  proceed.  We  sometimes 
think  the  latter  class  are  less  likely  to  be  injured  than  the 
former!  At  any  rate,  the  law  does  not  lay  down  precisely 
what  must  be  done  to  constitute  due  care,  or  omitted  to  ren- 
der a  person  negligent.  This  depends  on  the  facts  of  each 
particular  case,  and  in  this  cause,  conditions  were  such  as 
to  carry  to  the  jury  the  issue  as  to  whether  decedent  was  at 
fault  in  any  respect.  The  law  with  reference  to  the  use  of 
streets,  as  stated,  is  so  well  settled  that  citation  seems  un- 
necessary; but  see  Wine  v.  Jones,  decided  at  the  last  term; 
Chrier  v.  Samuel,  (Del.)  86  Atl.  209;  Deputy  v.  Kimmell 
(W.  Va.)  51  L.  R.  A.  (N.  S.)  989;  tOosi  v.  Empire  Steam 
Laundry,  (Cal.)  49  Pac.  185. 

IV.    Appellant  appears  to  rely  some- 
^'  ?M  0?^"  •        what  on  a  portion  of  Section  3  of  a  city  or- 

veMcieJand        diuaucc,  which  reads: 

rUfhrof^pre-  "Pedestrians  are  hereby  given  the  right 

ccdence.  .  .  ^  ,     . 

of  way   over   crossmgs   at  street   intersec- 
tions.^' • 

But  this  in  no  wise  impairs  the  duty  of  pedestrians  to 
exercise  ordinary  care  to  avoid  collisions  with  vehicles.  It 
means  no  more  than  "that,  when  two  or  more  persons  mov- 
ing in  different  directions  approach  a  crossing  at  the  same 
time,  or  in  such  manner  that,  if  both  or  all  continue  their 
respective  courses,  there  is  danger  of  collision,  then  the  one 
having  the  preference  is  entitled  to  the  first  use  of  such 
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CTOB^wg  and  it  is  the  duty  of  others  to  give  him  ceafiODable 
opportunity  to  do  so.''  (Simtzer  v.  Raker,  178  Iowa  1063.) 
The  Instructions  were  in  accord  with  what  was  said  in 
that  ca^e^  and,  of  course,  inconsistent  with  the  notion  that 
one  may  cross  the  street  oblivious  of  surroundings.  Con- 
ditions were  such  that  the  jury  might  have  found  that,  had 
decedent  looked  to  the  west,  she  saw  the  appix)aching  auto- 
mobile, or  that  slie  did  not  look,  and,  in  either  event,  that 
she  was  at  fault, — that  is,  such  conclusion  was  open  to  the 
jury. 

V,    Appellant  contends   tliat    tiie   evi- 
evidence:  mif-     dcncc    Conclusively    established   negligence 

ficlency  to  ,,>         ^       »     ^    »       ^       ^        mm  •«  »^ 

create  jury         on  the  part  of  defendant.    The  night,   but 

question  :  auto- 
mobile coins-       for  the  artificial  lights,  was  ^rk.    The  de- 

Sion. 

fendant,  in  coming  f<rom  the  west,  slowed 
his  car  down  at  the  southwest  corner  of  the  inter^ectioai 
to  allow  the  street  car  to  proceed,  and,  as  soon  as  there  was 
room,  moved  in  a  somewhat  south  of  east  direction.  When 
about  half  way  over  the  tracks,  he  noticed  an  automobile 
standing  next  to  the  south  curbing  on  High  Btreet,  and 
steered  his  car  directly  east.  At  the  same  time,  he  observed 
a  car  coming  from  the  north,  and  the  lights' of  another 
coming  from  the  -south.  Defendant  testified  that,  when  he 
first  saw  decedent  and  her  husband,  they  were  about  12 
feet  north  of  the  south  curbiag  oJf  High  Btreet,  and  3,  4  or 
5  feet  east  of  the  sidewalk  line;  that  his  lights  were  bril- 
liant; that  he  first  heard  them  talking  and  saw  them  about 
3  feet  from  his  car  a  little  to  the  northeast,  moving  over 
toward  it,  and  immediately  put  on  the  brakes  and  threw 
out  the  clutch,  thereby  stopping  the  oar  within  a  few  feet 
He  was  asked  to  explain  why  be  ^'did  not  see  these  people 
in  the  center  of  the  street  at  that  time,"  and  answered,  "I 
could  not  explain  at  that  time.  The  lights  did  not  show 
where  they  were."    He  swore  further  that  he  did  not  no- 
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tice  the  street  lights  that  night;  that  he  had  been  there 
when  eoBditions  were  as  on  that  night ;  and  wa&r  asked : 

"What  is  the  fact  as  to  whether  or  not  you  can  see 
persons  passing  along  the  sidewalk  east  of  the  north  side 
on  High  Btreet  from  the  crossing?  A.  No,  sir.  Q.  And 
what  is  the  fact  as  to  the  conditions  of  its  lightness  or 
darkness  south  of  the  curbing  and  extending  down  to  the 
street?   .A.    It  is  dark  in  there." 

His  testimony  was  corrobo^rated  by  that  of  others  in 
the  car.    He  and  other  witnesses  estimated  that  the  car  was 
moving;  immediately  previous  to  the  collision,  from  6  to  7 
miles  an  hour.    As  the  evidence  must  be  viewed  in  the  light 
most   fav(Hrable  to  defendant,  in  determining  whether  it 
conclusively  established  negligence  on  his  part,  it  is 'un- 
necessary to  notice  any  that  may  be  conflicting  with  that  to 
which  attention  has  been  directed.    We  are  of  opmion  that 
an  issue  was  fairly  raised  for  the  jury.     They  might  have 
found  that  warning  was  given,  that  the  lights  were  burning, 
and  that  the  car  was  under  control.    The  best  test  of  con- 
trol, as  contended  by  appellant,  is  ability  to  stop  quickly, 
and  the  evidence  warranted  a  finding  that  this  was  done. 
The  defendant  was  not  bound  to  bring  his  car  to  a  stand- 
still when  he  slowed  down  to  allow  the  street  car  to  pass, 
and  was  not  necessarily  negligent  in  pushing  on  as  soon  as 
there  was  sufficient  room  to  pass  betwe«i  it  and  the  curb- 
ing.   This  must  have  taken  some  attention,  as  doubtless 
did  the  cars  coming  from  the  north  and  south,  and  that  at 
the  edge  of  the  curbing  on  the  south  side  of  High  Btreet. 
Moreover,  the  jury  might  have  found  the  street  to  tb€?  east 
not  very  well  lighted,  and,  as  decedent  and  her  husband 
were  walking  and  the  car  moving  slowly,  that  they  did  not 
come  within  the  zone  of  the  headlights  until  shortly  before 
the  collision.     In  view  of  these  conditions,  we  are  inclined 
to  the  opinion  that  whether  defendant,  in  what  he  did,  ex- 
ercised ordinary  care,  was  for  the  jury  to  determine. 
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VI.    The  negative  answer  to  a  hypO; 

'  BBBOEf'pc?        thetical  question  as  to  whether  an  antomo- 

to  aiiesf*  er-       bile  such  as  defendant's,  moving  at  6  or  7 

ror:  relcctlon  .,  _  ,_    _  ^    . i_      .    . 

of  evidence :        miles  an  honr,  could  have  caused  the  mju- 

curing  error.  ^ 

ries  to  decedent  was  rightly  stricken,  for 
that  the  witness  had  not  shown  his  competency.  It  was 
afterwards  answered  In  the  same  fashion,  and  the  witness 
testified  that  the  injuries  indicated  a  speed  of  15  miles  an 
hour;  so  that  there  was  no  prejudice,  in  any  event.  Anv 
objections  to  the  instructions  were  waived  by  not  inter- 
posing objections  thereto  during  trial  in  the  district  court, 
as  exacted  by  Section  3705-a,  Code  Supp.,  1913.  State  t?. 
Nott,  168  Iowa  617;  Parkhill  v.  Bekin/s  Van  d  Storage  Co., 
169  Iowa  455. 

We  discover  no  reversible  error,  and  the  judgment  ii 
Affirmed. 

Gaynob^  G.  J.,  Evans  and  Salinger^  JJ.,  concur. 


Shull^  Gill,  Sammis  &  Stilwill^  Appellees,  v.  W.  J. 

McCbum,  Appellant. 

APPEAL  AND   EBBOB:     Abstract   of  Becord— Presomiition.     An 

1  abstract  wiU  be  presumed  to  contain  the  record,  even  though 
there  be  no  certificate  or  allegation  to  that  effect 

APPEAL  AND  EBBOB:    Exceptions-— When  Preserved.    Exceptions 

2  once  taken  need  not  be  repeated;  in  other  words,  no  exception 
need  be  taken  to  a  verdict  or  Judgment  when,  prior  thereto,  an 
exception  was  duly  taken  to  an  error  which  Inheres  in  the 
judgment,  and  when,  but  for  such  error,  no  judgment  would 
have  been  entered.  So  held  where  defendant,  contending  for 
a  complete  accord  and  satisfaction,  raised  the  point  by  motion 
for  directed  verdict  and  by  Instructions  requested,  and  duly 
excepted  to  adverse  rulings,  but  did  not  except  to  the  verdict 
or  Judgment. 
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TRIAL:    Instractloxift— Kecesslty   and    Bnbjeet-Matter— Issues   Gen- 
S    erslly— Law  Issues.    Failure  to  submit  an  issue  to  the  Jury  is 
proper  when  he  who  presents  It  does  not  ask  for  such  sub- 
mission, but  insists,  that  the  court  sustain  such  issue  as  a  matter 
of  lav>.    So  held  on  an  issue  of  accord  and  satisfaction. 

AOOOBD  AND  SATI8FA0TI0M':    Nature  and  Bequisites— Part  Pay- 

4  ment*-*Intent— Accord  and  Satisfaction  Per  Se.  There  can  be 
no  accord  and  satisfaction  unless  both  parties  act  knowingly 
with  the  intent  to  effect  the  accord. 

PRINCIPLE  APPLIED:  A  client  sent  an  attorney  a  check 
for  an  amount  which,  in  any  event,  was  due  the  attorney.  The 
letter  stated  that  it  was  "for  services,"  and  specified  that  all 
except  a  named  sum  "is  per  agreement."  Before '  this,  the 
client  had  been  told  that  he  would  be  charged  an  additional 
sum  for  certain  services  not  covered  by  the  letter.  Upon  said 
check  was  dimly  written,  "For  services  In  full  to  date."  The 
attorney  was  absent  when  the  check  arriyed.  On  returning, 
he  indorsed  the  check,  without  noticing  the  notation  thereon, 
and  it  seems  to  have  been  started  on  its  course  through  the 
banks  for  collection.  Later,  on  examinii%  the  letter,  the  at- 
torney discovered  the  client's  claim  of  full  settlement,  and  at 
once  wrote  the  client,  saying  that  a  further  sum  was  due.  The 
client  received  the  letter  before  his  check  was  cashed,  but  took 
no  steps  to  stop  payment  Held,  the  court  did  not  err  in  re- 
fusing to  hold  that  an  accord  and  satisfaction  resulted  as  matter 
of  law — that  such  issue  was  for  the  Jury. 

APPEAL  AND  EBBOB:     Assignment  of  Errors — ^Bules.     Principle 

5  recognized  that  an  assignment  of  errors  in  purported  compli- 
ance with  former  Section  4136,  Code,  1897  (now  repealed),  is 
not  the  equivalent  of  *'the  errors  relied  on  for  a  reversal"  re- 
quired by  Rule  53,  governing  appeals^ 

ATTOBNBY  AND   CLIENT:     Compensation — Quantum   Meruit   or 

6  Oontract— Evidence.  Evidence  reviewed,  and  held  to  justify 
the  court  in  charging  that  there  had  been  no  specific  ooniract 
as  to  compensation  which  an  attorney  should  receive,  and  tbat, 
consequently,  he  was  entitled  to  recover  on  a  quantum  meruit. 

Vol.  179  la.— 7» 
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Appeal  from  Cherokee  District  Court. — W.  D.  Boies,  Judge. 

Monday^  May  14,  1917. 

Appellees  had  judgment  at  law  fpr  attorney  fees.  De- 
fendant appeals. — 4^tfirmed, 

Guy  J.  TomUuHOK  and  James  De  L(Mid,  for  ap|*eUaiit. 

Shull,  QUI,  Sam  mis  d  Stilmll,  and  Wtn.  Muhancy,  for 
appellees. 

Salingbb,   J. — I.    The   appellees   make 

*  KRRORi'ab^^       the  point  that  the  appeal  cannot  be  heard, 

ordfpre-^*^'       because  the  abstract  of  appellant  and  the 

Bumptlon.  -  . 

record  coptam  no  statement  that  same  con- 
tain the  evidence,  because  there  is  no  certificate  of  any  kind 
or  character,  and  because  it  is  not  even  shown  that  the  case 
was  tried  by  a  court  and  jury. 

We  have  to  say :  It  is  presumed  that  the  abstpact  con- 
tains the  record.  No  affirmative  statement  that  it  contains 
the  evidence,  or  otiier  certificate,  is  Required.  And  we  think 
it  suflRciently  appeiars  that  the  case  was  tried  by  a  court  and 
jury. 

II.    Appellees  contend  that  the  appeal 
2.  Appeal  AjiD       cannot  be  heard  because  the  defendant  ap- 

ERBOR  :    OX- 

Captions :  when    pellaut  took  6xceptions  to  neither  veisdict 

preserved.  *  * 

nor  judgment.  It  appears  that  no  such  ex- 
ception was  taken,  and  that  no  motion  for  new  trial  was 
made. 

The  general  rule  is  that  a  judgment  on  the  law  side 
will  not  be  reviewed  in  the  absence  of  exception  thereto. 
Sec.  3749,  Code,  1897;  Gillespie  v.  Ashford,  125  Iowa  729, 
740;  Redding  t\  Page,  52  Iowa  406;  HoHon  v.  Butler,  23 
Iowa  557,  at  559,  500.  Ifut  if  an  error  which  is  exceptetl 
to  inheres  in  the  judgment  later  entered,  so  that  there 
would  have  been  no  jutlgment  had  it  not  been  for  such  error, 
then  the  exception  need  not  be  repeated  to  the  final  judg- 
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ment  in  order  to  have  that  judgment  reviewed.  Haefef-  v. 
MuUison,  90  Iowa  372;  Jordan  v.  Kavanaugh,  63  Iowa  152; 
Aldrich  v.  Price,  57  Iowa  151,  155;  Bamhart  v.  Farr,  55 
Iowa  366 ;  Clement  v.  Dryhread,  108  Iowa  701. 

The  defendant  mpve<}  for  a  directed  verdict,  on  the 
ground  that  he  was  under  no  liability  to  plaintiffs,  because 
there  had  been  a  complete  satisfaction,  accord  and  settle- 
ment between  them.  He  made  the  same^  point  by  instruc- 
tions  offered.  The  motion  was  overruled,  and  the  instruc- 
tions refused.  To  these  rulings,  there  was  due  exception. 
If  there  was  such  accord,  satisfaction  and  settlement,  the 
plaintiffs  were  not  entitled  to  the  judgment  they  asked, 
and  which  they  obtained.  An  exception  to  the  ruling  of  the 
court  that  there  was  no  accord,  satisfaction  and  settlement 
was,  therefore,  of  necessity,  an  assertion  that  plaintiffs  wese 
not  entitled  to  judgment.  The  ultimate  question  is  one 
of  acquiescence.  Had  the  court  held  with  defendant,  the 
judgment  against  him  was  unwarranted.  Therefore,  when 
defendant  complained  because  judgment  against  him  was 
not  prevented  by  the  court,  it  cannot  well  be  said  that  he 
acquiesced  in  the  judgment,  which  would  not  have  come  in- 
to existence  if  the  action  to  which  he  excepted  had  not 
been  taken.  Had  the  court  ruled  that  there  was  accord, 
satisfaction  and  settlement,  defendant  would  have  no  judg- 
ment to  complain  of  now.  When  he  complained  because 
the  court  did  not  so  rule,  he  complained  in  advance  of  any 
judgment  that  would  be  and  should  not  have  been  entered 
had  it  not  been  for  the  earlier  action  excepted  to.  It  follows 
that  defendant  is  within  the  reason  of  the  rule  which  makea 
it  unnecessary  to  repeat  an  exception  once  taken. 

The  defendant  excepts  to  Instructiona 

».  teial  :  inetruc-    1,  2  and  3  because,  though  purporting  to 

sity  and  sub-       state  the   isBU€s   to   the  jury,   they   "omit 

Ject  matter ;  ^      j7  * 

iMueH^generaL^    ^^^.jj^jy  ^j^y  reference  to  or  statement  of  the 

issue  tendered  by  the  defendant  in  bis  an- 
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swer  relating  to  the  alleged  situation  by  accord  add  satis- 
faction." Unless  the  defendant  did  something  which  jus- 
tified the  omission  of  this  issue,  it  was  error  to  omit  it.  The 
omission  was  justified.  While,  as  a  general  proposition,  it 
was  the  duty  of  the  court  to  submit  any  issue  made  in  the 
answer,  though  no  request  for  such  submission  is  made,  this 
is  not  so  where  a  party  tendering  an  is3ue  asks  the  court 
to  sustain  the  same  as  matter  of  law,  and  does  not  ask  that 
it  be  submitted  to  the  jury.  Where  he  declares  that  there 
is  nothing  to  submit,  he  may  not  complain  that,  notwith- 
standing, the  court  on  its  own  motion  failed  to  submit.  Tn 
such  circumstances,  if  there  be  error,  it  is  found  in  the  re- 
fusal to  sustain  the  defense  as  matter  of  law.  The  sole 
question  on  this  head,  then,  is  whether  the  court  erred  in 
refusing  to  hold  that  accord  and  satisfaction  was  estab- 
lished as  matter  of  law. 

2a 
Upon  whether  there  was  accord,  satis- 
4.  Accord  and        faction  and  settlement  as  matter  of  law,  the 

SATIBFACTION  : 

nature  and         evidence  is  this :     Defendant  admits  that  he 

roquisites : 

In  "nt *Tc^°* '     ^®^'  ^*  ^^^  events,  indebted  to  the  plaintiffs 
iHti?n%%".«.   in  the  sum  of  1122.15,  made  up  of  |55.15 

upon  a  contract  which  he  claims  was  made 
for  services  in  the  case  of  Hattie  B.  McCrum  against  this 
defendant,  and  of  |67  for  services  due  in  the  Busch  case. 
After  the  rendition  of  the  alleged  services  for  which  this 
suit  is  brought,  services  in  the  divorce  suit  of  this  defend- 
ant against  Hattie  B.  McCrum,  defendant  wrote  plaintiffs 
a  letter,  enclosing  a  check  for  f  122.15  "for  services.'^  The 
letter  specifies  that  all  except  f67  "is  per  agreement,''  It 
appears  that,  before  this  letter  and  check  were  sent,  de- 
fendant was  informed  that  he  would  be  charged  for  ser- 
vices in  the  divorce  action,  additional  to  the  items  specified 
in  the  letter  and  covered  by  the  check.  I'poii  the  check  is 
the  statement:  "For  services  in  full  to  date."    This  cheik 
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arrived  at  plaintiffs'  ofiSce  when  Mr.  Gill  was  not  at  home. 
Upon  his  return,  Gill  turned  it  over  to  a  clerk,  simply  en- 
dorsing it.  He  does  not  remember  the  words  on  the  back, 
and  does  not  know  whether,  at  the  time  he  received  it,  it  was 
as  it  is  now.  The  chepk  itself  was  before  the  court,  and  it 
states  in  the  record  that  the  phrase,  "For  services  in  full 
to  date,"  was  made  by  a  "dim  pencil  mark."  As  soon  as 
defendant's  letter  came  to  Mr.  Gill  for  notice  and  consid- 
eration, he  at  once  wrote  defendant  that  the  amount  sent 
was  not  in  full  of  services  in  the  divorce  ease,  and  that,  not- 
withstanding the  check,  defendant  was  indebted  for  ser- 
vices in  that  case.  In  the  due  course  of  mail,  defendant 
received  this  letter,  before  the  bank  at  Cherokee,  upon  which 
the  (*heck  was  drawn,  paid  the  same,  and  he  made  no  effort 
to  stop  payment,  though  he  knew,  before  that  bank  paid,  of 
the  manner  in  which  the  check  was  being  applied  by  the 
plaintiffs.  It  seems  very  clear  that  defendant  sent  no  more 
than  was  confessedly  due  in  any  event,  and  that  the  plain- 
tiffs endorsed  the  check  before  they  realized  that  there  was 
claim  that  it  paid  for  more  than  was  due  at  all  events.  In 
view  of  this,  and  of  the  prompt  repudiation  when  it  wa3 
perceived  that  defendant  claimed  more,  if  there  was  accord, 
Hatisfaction  and  settlement,  it  was  effected  when  the  plain- 
tiffs did  not  so  intend,  and  did  not  know  that  they  were 
waking  a  settlement  in  full  of  fees  for  services  in  the  di- 
vorce suit. 

Under  Perin  v.  CathcaH,  115  Iowa  553,  it  was  at  least 
a  jury  question  whether  there  had  been  an  accord  and  sat- 
isfaction. Under  Cartan  r.  Tackaherry  Co.,  139  Iowa  586, 
it  was  at  least  a  jury  question  whether  more  was  done  than 
to  retain  what  was  due  in  any  event,  with  an  insistence  that 
the  balance  be  paid — which,  if  found  by  the  jury,  would 
work  that  no  accord  and  satisfaction  had  been  established. 
According  to  Jones  v,  Fennimore,  1  Q.  Greene  134,  the  sat- 
isfaction must  have  been  full  and  complete,  and  it  must  be 
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sfao'^'n  that  there  was  an  acceptance  in  full  payment  of  the 
demand.  There  was  at  least  a  jury  question  whether  so 
much  was  proved.  In  Van  Dyke  v.  Wilder ,  (Vt.)  29  AtL 
1016,  defendant  mailed  plaintiffs  a  check  for  a  less  amount 
tlian  he  claimed,  and  in  the  letter  sqid  that  ^'we  claim  this 
to  be  in  full  settlement  of  account,  but  admit  that  you  do 
not  allow  the  claim."  Plaintiffs  retained  the  check  and 
gave  defendant  credit  for  the  amount,  and  it  was  held  that 
the  retention  of  the  check  did  not  operate  as  an  accord 
and  satisfaction.  Within  the  rules  above  announced,  it 
was  at  least  a  jury  question  whether  there  had  been  an 
accord  and  satisfaction.  Accord  and  satisfaction  and  set* 
tlement  involve  an  aspect  of  the  essentials  of  a  contract 
and  of  the  law  of  estoppel;  in  other  words,  there  is  no  set- 
tlement and  no  accord  and  satisfaction  unless  both  par- 
ties act  knowingly  with  intent  to  effect  the  accord.  We  are 
not  called  upon  to  say  whether,  as  matter  of  law,  it  appears 
that  plaintiffs  had  no  such  knowledge  and  intention.  It 
suffices  that  we  are  satisfied  that,  upon  the  record  and  on 
authority,  it  was  at  least  a  question  for  the  jury  whether 
they  had,  and,  therefore,  whether  the  claimed  accord,  49at- 
isfaction  and  settlement  were  effected.  Since  that  was  a 
jury  queetion,  the  court  did  not  err  in  refusing  to  hold  that 
the  accord  was  established  as  matter  of  law. 

III.    The  remaining  complaint  is  thai 
5.  APPEAL  AND       the  court  misdirected  the  jury,  by  stating, 

£RaoB :  asBlgn-  *      */ 1      ^  «» 

ment  of  er-        jq  effect,  that  the  contract  made  for  service^ 

rors :  riilea.  ' 

in  the  case  of  Hattie  Bf.  McCrum  against  this 
defendant  did  not  include  the  services  in  the  divorce  «uit  of 
this  defendant  against  Hattie  B.,  for  which  the  present  ac- 
tion is  brought.  It  is  doubtful  whether  appellant  is  enti- 
tled to  be  heard  on  this.  It  is  raised  by  assignments  of 
error,  and  such  an  assignment  has  no  longer  any  standing 
in  the  law.  Since  the  statute  requiring  same  has  been  re- 
pealed^ it  cannot  well  be  the  equivalent  of  the  errors  relied 
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on  for  reversal  which  Rule  53  requires.  Passing  that,  the 
rule  requires  that,  following  the  errors  relied  on  for  rever- 
sal : 

"The  brief  shall  contain,  under  a  separate  heading  of 
each  error  relied  on,  separately  numbered  propositions  or 
points,  stated  concisely  and  without  argument  or  elabora- 
tion, together  with  tlie  authorities  relied  on  in  support  of 
them.  ♦  ♦  •  ^o  alleged  error  or  point  not  contained 
in  this  statement  of  ])oints  shall  be  raised  afterw^ards." 

True,  appellant  has  what  he  denominates  a  "brief  of 
law."  Assume  this  is  a  sufficient  compliance  with  the  re 
quirement  of  the  numbered  propositions  or  points  with  au- 
thorities relied  on  in  support  of  them,  yet  the  only  propo- 
sitions made  deal  with  accord  and  satisfaction.  But  as 
these  rules  are  made  merely  to  -save  us  labor,  we  are  au- 
thorized to  waive  the  requirement,  and  have  concluded  to 
do  so  in  this  case. 

Waiving,  then,  that  presentation  here  is 

^  cLnsxT  "om'.'*     not  in  accordance  with  rule,  exceptions  to 

?wonflm**  the  refusal  to  give  instructions,  and  to  in- 

meruit  or  con-  ...  .  #    •    i  i    •  i    •    j.»i» 

tract:  evi-  structious    givcu,    fairly    claim    plaintiffs 

dence. 

should  have  no  recovery  because  the  services 
they  claim  for  were  rendered  under  a  contract  made  in  the 
case' of  Hattie  B.  McCrum  against  this  defendant,  and  be- 
cause the  contract  price  has  been  paid.  The  attitude  of 
the  court  on  this  question  is  made  plain  in  Instruction  7, 
in  which  it  is  charged  that  there  was  no  contract  with 
reference  to  the  amount  Gill  should  receive  for  his  ser- 
vices in  the  divorce  suit,  and  that,  therefore,  he  is  entitled 
to  such  recovery  on  quantum  meruit  for  the  services  in  that 
Buit  as  the  evidence  justifies.  If  it  may  be  said  as  matter  of 
law  that  the  contract  in  the  Ilattie  B.  McCrum  case  does  not 
rover  the  services  sued  for,  there  was  no  error.  If  that 
be  not  so,  there  was.  It  is  conceded  that  defendant  had 
the  burden  of  proving  that  the  services  sued  for  were  cov- 
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ered  by  the  said  contract.    Therefore,  he  had  the  burden  of 
proving  his  allegation  that,  before  Gill  came  to  Cherokee 
on  the  day  on  which  the  divorce  suit  wa6  tried,  he  had 
agreed  in  writing  to  come  and  look  after  the  business  of 
the  defendant  for  the  consideration  of  f50  a  day  and  ex- 
penses ;  that  the  services  rendered  in  the  divorce  suit  were 
included  in  that  contract,  and  that  payment  required  by 
the   contract   discharged   liability   for   the   fees   sued   for. 
Was  there  such  evidence  to  support  this  claim  as  that  it 
should  have  been  sent  to  the  jury?    It  is  all  found  in  the 
testimony  of  the  defendant  himself.    That  testimony  is  this: 
There  was  no  divorce  case  pending  when  Gill  came  to 
Cherokee,  and  defendant  did  not  know  there  would  be  one. 
"That  was  conceived  and  brought  into  being  after  he  came 
down.    I  didn't  know  anything  about  it;  I  don^t  know  as 
I  knew  it  before  late  that  day;  don't  know  as  I  really 
wanted  one;  was  not  caring  much  one  way  or  the  other. 
I  knew  the  divorce  was  to  be  commenced  just  before  they 
commenced  it.    I  saw  the  petition  before  it  was  filed.    Mr. 
Gill  came  down  here  for  f50  a  day  and  expenses  in  a  suit 
entitled  Hattie  B.  McCrum  v.  W.  J.  McCrum.    He  came 
down  with  reference  to  that  suit  to  settle  that  up,  camQ 
to  try  that  case  and  settle  it,  to  help  try  it  and  settle  it.    In 
addition  to  disposing  of  that  case,  we  finished  the  divorce 
case  and  got  the  divorce,  I  think  about  eight  o'clock.     It 
onlv  took  about  15  minutes,  as  I  remember.    There  was  a 
stipulation  in  regard  to  the  alimony.    There  was  a  petition 
in  which  I  asked  for  a  divorce.    This  was  not  a  separate  and 
distinct  matter  from  what  Mr.  Gill  came  down  here  for 
that  day.     It  originated  from  the  other,  and  was  a  settle- 
ment of  the  other.     It  couldn't  be  settled  any  other  way, 
and  Mr.  Gill  knows  it.     In  the  evening  after  the  trial  of 
the  divorce  case,  I  told  Mr.  Gill  our  agreement  was  |50  a 
day;   he  said   he  wanted  ?100   moi*e   for   the  divorce.    In 
answer,  I  told  him  I  had  hired  him  for  foO  a  day,  and  I 
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didn't  owe  him  the  flOO.  After  we  had  the  trial,  in  the 
evening,  Mr.  Gill  figured  up  and  included  flOO  extra  for 
the  divorce,  and  asked  me  if  I  couldn't  pay  it,  and  I  told 
him  'No;'  that  he  had  JlOO  too  much  included;  that  our 
agreement  was  f50  for  that  day,  and  that  I  had  his  other 
statement;  but  I  couldn't  pay  that  evening,  I  didn't  have 
the  money,  and  that  I  would  send  him  the  amount  in  some- 
thing like  three  or  four  weeks.  He  says,  'If  you  can  send 
it  that,  soon,  it  will  be  all  right,  I  will  wait  on  you  that 
long.' " 

It  appears  without  dispute  that  the  contract  upon  which 
the  defendant  relies  was  made  before  the  divorce  suit  ''was 
conceived  and  brought  into  being."    Consequently,  the  orig- 
inal agreement  could  not  contemplate  the  services  in  the 
divorce  suit.     Even   if  the  suit  which  the  agreement  cov- 
ered suggested,  after  the  agreement  was  made,  that  a  di- 
vorce suit  would  be  useful,  and  that  trying  it  might  obvi- 
ate further  attention  to  the  first  suit,  that  does  not  make 
the  contract  cover  the  services  rendered  in  the  divorce  suit, 
aimpliciter.    The  conclusion  of  the  defendant  that  the  ser- 
vices rendered  in  the  last  suit  were  not  "a  separate  and  dis- 
tinct matter,"  and  that  the  last  originated  from  the  first  and 
was  a  settlement  of  the  first,  and  that  the  first  could  be 
settled  in  no  other  way,  does  not  change  the  stubborn  facts 
which  defendant  admits.     Now,  though  the  contract  orig- 
inally made  did  not  cover  the  services  sued  for,  defendant 
was  entitled  to  have  his  defense  submitted  to  the  jury,  if 
the  original  contract  was  modified  so  as  to  include  the  ser- 
vices sued  for.     We  will  assume,  for  the  sake  of  argument, 
that  there  was  consideration  for  such  modification,  but  we 
fail  to  find  any  evidence  that  the  modification  was  made. 
TThe  most  the  testimony  comes  to  is  that  defendant  claimed 
that,  under  the  contract,  no  charge  should  be  made  for  the 
services  in  the  divorce  suit;  that  he  then  asked  for  time  to 
pay  what  was  the  amount  specified  in  the  original  agree- 
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ment,  and  some  other  indebledaess,  and  stated  that  he 
would  send  that  amount  in  something  like  three  or  four 
weeks,  and  that  Gill  replied  that,  if  he  could  send  this  as 
soon  as  that,  it  would  be  all  right,  and  he  would  "wait  on'' 
defendant  that  long. 

We  agree  with  the  trial  court  that  there  was  ao  evi- 
dence upon  which  a  jurj  was  authorized  to  find  that  the 
services  sued  for  were  rendered  upon  contract,  as  defendant 
claims.  That  beiflg  so,  the  court  was  warranted  in  charg- 
ing the  jury  that  the  services  sued  for  were  not  covered  \>j 
contract,  and  that  recovery  thereon  should  be  had  upon 
quantum  meruit. 

We  find  no  error,  and  the  judgment  below  is — Affirmed. 

Gaynor,  C.  J.,  Ladd  and  Evans^  J  J.,  concur. 


H.  C.  Thompson,  Appellee,  v.  Belmoxd  Telephone 

Company^  Appellant. 

TOBTS:  Defenses — ^Honest  Belief  and  Judgment  of  Wrongdoer.  The 
victim  of  a  tort  may  not  be  denied  recovery  because  the  wrong- 
doer, in  doing  the  wrongful  act,  acted  in  accordance  with  his 
honest  belief  and  judgment  So  held  In  an  action  against  a 
telephone  company  for  damages  for  the  wrongful  cutting  of 
shade  trees. 

Appeal  from  Wright  District  Court, — Chas.  E.  Albrook^ 

Judge. 

Monday,  May  14,  1917. 

Verdict  and  judgment  against  appellant  for  wrong- 
fully cutting  and  injuring  shade  trees  on  pi-eperty  of  ap- 
pellee.— A  ffirm  ed, 

Nagle  d  Nagle,  for  appellant. 

Birdsall  &  Birdsall,  for  appellee. 
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Salinger^  J. — I.  As  to  the  complaint 
fenaes :  honest  that  the  vcrdict  is  Dot  suatamed  by  the  evi- 
Judgment  of        dence :  Whether  we  would  on  trial  de  novo 

readi  the  conclusion  the  jury  dW,  is  quite 
immaterial.  On  the  review  permitted  us,  we  cannot  dis- 
turb the  verdii^t  for  lack  of  evidence.  It  is  the  law  of  the 
case  that,  while  defendant  could  cut  and  trim  trees,  if 
that  were  necessary  to  the  u«e  and  maintenance  of  its 
wires,  it  is  liable  if  it  wrongfully  cut  or  injured  the  trees 
on  the  land  of  plaintiff.  The  jury  was  authorized  to  find 
that  defendant  kept  its  wires  so  badly  that  they  sa^ed, 
and  if  this  had  not  been  done,  the  trees  cut  or  trimmed 
would  not  have  interfered,  though  not  cut  or  trimmed.  It 
could  find  that  there  was  injurious  trimming,  which  was 
unnecessary  even  in  the  slack  condition  the  wires  were  in. 
IMaintiff  claimed  f300,  and  the  verdict  is  f25.  We  cannot ' 
hold  that  the  verdict  lacks  suffifcient  evidence. 

II.  It  is  urged  that  Instructions  1,  2  and  3  offered 
should  have  been  given;  that,  while  Instruction  4  given  is 
quite  similar  to  No.  1  offered,  some  of  the  instructions 
given  recognize  the  rule  of  No.  2  offered;  and,  while  No.  5 
given  recognizes  the  rule  of  No.  3  offered,  it  is  not  very 
clear,  and  none  of  the  instructions  given  cover  the  ground  of 
the  ones  refused  "clearly."  The  effect  of  the  instructions 
refused  is:  (1)  Defendant  is  not  liable  if  defendant  did 
no  nw^re  than  in  good  faith  to  cut  and  trim  off  limbs  of 
trees  which  interfered  with  its  wires  and  the  use  of  its 
lines.  (2)  Defendant  is  not  liable  if  its  servants  did  not 
act  wantonly,  and  used  their  best  reasonable  and  honest 
Judgment  in  determining  which  branches  and  limbs  should 
be  cut,  and  acted  with  desire  and  purpose  to  do  as  little 
damage  as  possible.  (3)  The  jury  should  separate  the  cut- 
ling  that  was  justified  from  that  which  was  not,  and  al- 
low for  the  last  only.  Number  2  was  rightfully  refused. 
Plaintiff  could  not  be  denied  recovery  because  no  more 
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cutting  was  done  than  the  honest  judgment  of  the  em- 
ployees of  defendant  thought  necessary  and  proper.  If 
tlie  honest  judgment  of  the  agents  of  defendant  was  in  fact 
faulty,  it  and  not  plaintiff  must  suffer  the  consequences. 
As  for  the  others,  we  think  that  Instructions  3  and  4,  and 
still  others  given,  are  clear,  and  recognize  all  that  is  prop- 
er in  the  instructions  offered,  and  that,  on  the  whole,  the 
charge  given  contains  the  fair  equivalent  of.  Instmctions 
1  and  3  offered. 

The  judgment  must  be — Affirmed. 

Qaynob,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 


»  Bert  Vilas,  Appellee,  v.  Chicago,  Milwaukee  &  St.  Paul 

Railiwad  Company  et  al.,  Appellants. 

MUKIOIPAI.  CORPORATIONS:      Streets,   AUeys,  Etc.— Ohaa^e  of 

1  Grade — ^Damagee — ^Kon-reUance  on  Ordinance.  A  property  own- 
er  may  not  base  a  claim  for  damages  for  change  of  grade  of  a 
street  on  a  grade  ordinance  which  he  has  never  in  any  way 
relied  on. 

PRINCIPLE  APPLIED:  A  property  owner,  at  a  time  when 
the  city  had  established  no  grade  of  the  street,  built  his  build- 
ing so  as  to  conform  to  the  natural  surface  of  the  ground. 
Some  time  later,  the  city,  by  ordinance,  established  the  grade 
at  the  natural  surface  of  the  ground.  Still  later,  the  city,  by 
ordinance,  changed  the  grade  by  materially  raising  it  from  the 
former  established  grade.  Held  that  plaintiff,  not  bavins  built 
in  reliance  on  any  ordinance  establishing  a  grade,  waa  not  en- 
titled to  recover  damages  by  reason  of  the  latter  ordinance. 

MUNICIPAL  OOBPOBATION8:     Streets,   Alleys,   Etc.— Change   of 

2  Orade — ^Damages — ^When  Action  Acemes.  Principle  recognized 
that  the  mere  passing  of  an  ordinance  changing  the  grrade  of 
a  street  after  a  property  owner  has  built  in  reliance  on  a  form- 
erly established  grade,  gives  no  right  of  action  to  the  property 
owner  for  damages.  Such  right  of  action  accrues  only  when 
the  city  physically  oarriea  out  the  change. 
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Appeal  from  Boone  District  Court, — R.  M.  Wright^  ttndge. 

Monday^  May  14,  1917. 

Action  for  damages  consequent  on  change  of  grade 
resulted  in  judgment  against  the  defendants,  from  which 
they  appeal. — Reversed, 

Hughes,  Sutherland  &  Taylor,  and  J.  A.  Hull,  for  ap- 
pellants. 

'  D.  F.  Bakei',  for  appellee. 

Ladd.  J. — The  plaintiff  owned  the  south 

1.  Municipal  '  "^ 

corporations:     half  of  Lots  2  and  3  in  Block  6  in  Madrid. 

Mtreetfl.  alloj'g,  ^ 

of^'rade-^  A  brick  building  was  erected  thereon,  front- 
??!?aTe"  oS'"''"  ^"g  ^"  Water  Street,  and  conforming  to  the 
ordinance.  natural  Surface  of  the  ground.    Thereafter, 

and  in  1905,  the  town  council  enacted  an  ordinance  estab- 
lishing the  grade  of  this  street  at  the  surface.  Thereafter, 
and  in  1913,  by  another  ordinance  the  town  established 
another  grade,  several  feet  higher  than  the  first, 
and  the  street  was  brought  up  to  this  grade  by  the  Chi- 
cago, M.  &  St.  P.  R.  Co.,  in  pursuance  of  an  ordinance  so 
authorizing,  in  putting  in  an  overhead  crossing,  in  which 
that  company  undertook  to  keep  the  town  harmless  in  the 
matter  of  damages.  This  suit  is  by  the  above  lot  owner 
to  recover  damages  because  of  raising  the  grade,  and  with 
reference  thereto,  the  court  instructed  the  jury  as  follows: 
"If  you  find  from  a  preponderance  of  the  evidence  that 
the  buildings  and  improvements  on  plaintiff's  property 
were  made  in  conformity  to  the  natural  level  and  natural 
grade  of  Water  Street  before  the  same  was  improved,  so 
as  to  conserve  the  convenient  use  of  plaintiff's  said  property, 
and  you  further  find  from  a  preponderance  of  the  evidence 
that  the  grade  of  Water  Street,  as  established  by  Ordinance 
No.  38,  was  practically  the  same  as  the  natural  level  and 
natural  grade  of  said  Water  Street  before  the  same  was  im- 
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proved,  then,  for  the  purpose  of  this  case,  j^fQ  wooW  be  war- 
ranted in  finding  that  said  improvements  were  made  in  con- 
formity to  said  grade  established  by  Ordinance  No.  38,  and 
that  the  plaintiff  had  the  same  vested  rigiit  iti  said  grade  as 
he  would  have  had  if  his  improvements  had  been  made  after 
the  passage  of  Ordinance  No.  38  and  before  the  passage  of 
Ordinance  No.  55 ;  and  if  you  so  find,  and  you  further  find 
that  thereafter,  by  Ordinance  No.  55,  there  was  established 
another  grade  to  the  damage  of  the  plaintiff,  then  he  should 
recover  in  this  case.  If,^  however,  you  f^il  to  find  the  above 
and  foregoing  facts  to  have  been  established  by  a  preponder- 
ance of  the  evidence,  your  verdict  should  be  in  favor  of  the 
defendants." 

As  appellant  contends  that  this  and  other  instructions 
of  like  import  are  fundamentally  wrong,  and,  under  the 
facts  as  recited,  there  can  be  no  recovery ,;  the  cause  ia  sub- 
mitted on  the  pleadings  and  instruetions,  without  the  evi- 
dence. It  is  to  be  kept  in  mind  that  no  change  in  the  street 
was  made  until  1913,  and  that  the  only  improvement  on  the 
lot  was  made  prior  to  the  establishment  of  the  paper  grade, 
in  1905.  This  being  so,  the  plaintiff  did  nothing  in  reliance 
on  the  latter  grade.  Had  the  paper  grade  of  1913  been  es- 
tablished in  1905,  instead  of  that  then  established,  there 
could  have  been  no  recovery,  and  the  very  natural  inquiry 
is,  How  has  plaintiff  been  injured  by  tliis  change  of  paper 
grades?  It  is  well  established  that,  where  the  improve 
ments  have  been  made  prior  to  the  estabHshment  of  the 
grade,  and  these  changed  to  conform  thereto,  there  cannot 

be  recovery.     WUher  v.  City  of  Ft.  Dodge, 

%  Municipal  "^  ^      '  ^  ' 

copEPORATioNs :    120  lowa  555.'  Nop  does  the  mere  passage 

Bt roots,  alleys,  ^  ^ 

of^'rade"*'^  of  an  Ordinance  providing  far  a  change  in 
wh2S*^a?tion  *^®  ^a^e  ^'  «  st^^et  P^e  rise  to  an 
accrues.  immediate  cause  of  action  on  the  part  ©f  a» 

abutting  owner.    That  accrues  only  upon  the  physical  bring- 
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ing  of  the  street  to  grade.  York  v.  City  of  Cedar  Rapids, 
130  Iowa  453. 

The  establishment  of  a  grade  by  ordinaooe  or  cbange 
of  one  previously  established  by  ordinanee  is  merely  prelim- 
inary to  the  in^rovement  of  the  street,  and  no  claim  for 
damages  may  be  based  thereon.  These  oan  only  result  from 
the  consequential  physical  grading  or  change  of  grades. 
Hempstead  v.  €ity  of  Des  Moines ,  63  Iowa  36;  Bnser  v. 
City  of  Cedar  Rapids,  115  Iowa  685;  Stritesky  v.  City  of 
Cedar  Rapids,  98  Iowa  373. 

In  Ressegieu  v.  City  of  Sioux  City,  94  Iowa  543,  the 
plaintiff  bad  built  in  conformity  to  the  paper  grade.  There- 
after, this  was  lowered  by  ordinance,  and  the  street  im- 
proved accordingly.  It  was  held  that  plaintiff,  in  erecting 
his  building,  had  the  right  to  assume  ^^that,  when  the  street 
was  permanently  improved,  it  would  be  on  line  with  the 
grade  the  city  had  thus  establlshied,'^  and  that  Kessegieu 
waii  entitled  to  damages.  In  Farmer  v.  City  of  Cedar  Rap- 
ids, 116  Iowa  322,  the  fir^t  paper  grade  was  established 
in  1875,  and  subsequently,  another  was  established  instead, 
in  1886.  The  street  was  brought  to  the  latter  grade  in 
1896.  Prior  thereto,  but  after  the  establishment  of  the 
last  paper  grade,  plaintiff,  in  1893,  improved  her  lot  ac- 
cording to  the  physical  surface  of  the  street,  and  was  held 
not  entitled  to  damages,  the  court  saying : 

"If  the  lot  owner  may  build  in  reliance  on  the  street's 
being  brought  to  grade,  be  cannot  at  the  time  rely  on  its 
remaining  as  it  is,  notwithstanding  the  establishment  of  a 
grade.  Indeed,  the  fixing  of  the  grade  hy  ordinance  is 
preliminary  to  the  improvement  of  the  street,  and  is  an 
assertion  on  the  part  of  the  city  to  lot  owners  that  sndi 
improvement  will  be  made  according  to  the  line  described. 
The  statute  simply  awards  damages  sustained  by  any  who 
have  acted  in  reliance  on  this  assurance,  and,  because  of 
the  city's  subsequently  changed  plans^  been  injured.    The 
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plaintiff,  in  what  she  did,  disregarded  )the  grade  fixed  by 
the  ordinance,  but  the  city  improved  the  street  precisely 
as  proposed." 

Recovery  of  damages  was  denied.  Such  has  been  the 
interpretation  of  this  statute  since  Dalzell  v.  City  of  Dav- 
enport, 12  Iowa  437,  where  the  court,  speaking  through 
Wright,  J.,  said: 

"As  we  construe  the  law,  it  was  the  intention  of  the 
legislature  to  distinguish  between  those  cases  where  the 
owner  had  built  or  made  improvements  according  to  the 
established  grade,  and  where  he  had  not.  If  the  owner 
had  done  no  act  upon  the  faith  of  the  continuance  of  the 
grade  as  established,  there  would  seem  to  be  no  great  im- 
propriety in  denying  him  any  possible  damages  consequent 
upon  the  change.  When,  however,  he  builds  or  makes  im- 
provements according  to  the  grade,  having  acted,  as  he  had 
a  right  to  do,  upon  the  supposition  that  the  grade  would 
remain  unchanged,  his  property  is  brought  within  the  mean- 
ing and  terms  of  the  statute." 

Indeed,  this  is  the  only  fair  interpretation  of  which  the 
statute.  Section  785  of  the  Code,  is  susceptible: 

"When  any  city  or  town  shall  have  established  the  grade 
of  any  street  or  alley,  and  any  person  shall  have  made  im- 
provements on  the  same,  or  lots  abutting  thereon,  accord- 
ing to  the  established  grade  thereof,  and  such  grade  shall 
thereafter  be  altered  in  such  a  manner  as  to  damage,  injure 
or  diminish  the  value  of  such  property  so  improved,  said 
city  or  town  shall  pay  to  the  owner  of  such  property  the 
amount  of  such  damage  or  injury." 

To  entitle  an  abutting  lot  owner  to  recover  under  this 
statute,  five  elements  are  essential:  (1)  A  grade  must  have 
been  established  by  ordinance;  (2)  the  lot  owner  must  have 
improved  his  lot  with  reference  to  the  grade  so  established; 
(3)  a  new  and  different  grade  must  have  been  subsequently 
established  by  ordinance;  (4)  the  municipality  must  have 
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changed  the  physical  grade  to  conform  to  tlie  new  paper 
grade;  and  (5),  in  consequence  thereof,  the  owner's  prop* 
ertj  must  have  teen  damaged,  injured  or  diminished  in 
value.  Appellee  argues  that  what  is  intended  bj  the  stat- 
ute  is  that  the  improvement  made  be  in  conformity  with  the 
grade  when  established  by  ordinance,  whether  oonstructed 
before  or  afterwards^  and  that,  to  construe  it  otherwise,  it 
would  be  necessary  to  read  into  the  statute  the  word  "there- 
after" before  "made."  This  involves  a  misconception  of 
the  design  in  its  enactment.  Neither  the  letter  nor  the 
spirit  of  the  statute  permits  of  the  construction  as  con- 
tended. Prior  to  its  enactment,  grades  of  streets  might 
be  changed  ad  lihiUim  by  a  municipality,  without  incurring 
liability  for  damages  to  abutting  owners.  Creal  v.  City  of 
Keokuk^  4  G.  Greene  47;  Russell  v.  City  of  Burlington,  30 
Iowa  262;  Kepple  v.  City  of  Keokuk^  61  Iowa  653. 

Recovery  must  be  had,  if  at  all,  by  virtue  of  the  statute 
quoted.  Its  manifest  design  is  to  enable  those  who  have 
improved  their  property  abutting  on  a  street  in  reliance 
on  the  grade  established  by  city  or  town  to  recover,  when 
thereafter  such  grade  is  changed,  to  the  injury  of  such  prop- 
erty, so  that  the  city  or  town  which  bas  been  at  fault, 
rather  than  the  innocent  owner,  shall  bear  the  loss.  Surely 
the  owner  could  not  well  "have  made  improvements 
*  *  *  according  to  the  established  grade"  if  none  had 
been  established.  Nor  can  the  establishment  of  the  grade 
according  to  improvements  previously  made  be  regarded  as 
equivalent  to  erecting  the  improvement  "according  to  the 
grade,"  which  is  the  substance  of  appellee's  contention. 
Nor,  in  such  a  case  as  that  before  us,  can  it  be  said  that 
any  damage,  injury  or  diminution  of  value  has  resulted 
from  the  alteration  in  the  grade  by  the  ordinance  of  1913. 
Neither  the  town  nor  the  property  owner  had  made  any 
physical  change  subsequent  to  the  enactment  of  the  ordi- 
nance in  1905.  All  done  was  the  making  of  a  change  in 
Vol.  179  la.— ?•  •__     
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the  paper  grades.  As  said,  had  the  ordinance  of  1913  been 
enacted  instead  of  that  of  1905,  and  had  the  town,  at  that 
time,  brought  the  street  to  grade,  it  would  have  been  with- 
out liability  for  damages,  and,  if  so,  the  enactment  of  the 
same  ordinance  in  1913,  and  bringing  the  street  to  grade 
for  the  first  time,  would  not  create  a  liability  that  would 
not  have  existed  at  the  earlier  date.  We  are  of  opinion  that 
the  improvement  must  have  been  in  reliance  on  the  estab- 
lished grade,  in  existence  at  the  time,  in  order  to  render 
the  municipality  liable  for  damages  in  event  of  the  subse- 
quent alteration  of  such  grade. — Reversed. 

Gaynoe,  C.  J.,  Evans  and  Salinger^  JJ.,  concur. 


Henry  Weitzel,  Appellant,  v.  John  Libuwen  et  al.,  Ap- 
pellees. 

JUDQMBNT:     Opening  or  Vacating — Kegligence — Insufficient  Bx- 

1  plaaation.  An  attorney  who  takes  no  steps  to  learn  whether  a 
trial  notice  has  been  filed  by  his  antagonist,  or  whether  the 
cause  has  been  set  for  trial,  and  relies  on  the  clerk  of  another 
county  where  the  cause  is  pending  to  send  him  a  printed  cal- 
endar and  a  notification  of  the  time  of  trial,  without  any  ar- 
rangement that  the  clerk  would  so  do,  is  guilty  of  such  negli- 
gence as  will  justify  the  trial  court  in  refusing  to  set  aside 
a  judgment  entered  in  the  absence  of  the  non-appearing  parties. 

APPEAL  AND  EBBOB:     Beivlew— Presumption— Filing  Notice  of 

2  Trial.  On  appeal  it  will  be  presumed,  in  the  absence  of  a  coun- 
ter showing,  that  an  order  of  the  lower  court  setting  for  trial  a 
cause  which  had  been  once  continued  was  preceded  by  the 
proper  filing  of  a  notice  of  trial.    Section  3658,  Code,  1897. 

TBIAL:    Notice  of  Trial— Personal  Service  Not  Bequired.    Litigants 

3  and  their  counsel  are  required  to  take  notice  of  the  filing  of 
trial  notices. 

TBIAL:     Notice  of  Tdal— Printed  Calendars— Non-dnty  of  Clerk. 

4  The  clerk  of  the  district  court  is  not,  by  virtue  of  his  ofllcial 
position,  under  any  duty  to  notify  attorneys  of  the  time  of  trial 
of  their  causes,  or,  without  request,  to  personally  furnish  them 
copies  of  the  printed  calendars. 
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Appeal  front  Wright  District  Court. — John  L.  Kamrab, 

Judge. 

MoNDAT^  May  14,  1917. 

Motion  to  set  aside  a  judgment  entered  againat  the 
plaintiff.  Motion  overrnled.  Plaintiff  appeals.  Opinion 
states  the  facts. — Affirmed. 

Fitzpatrick  d  Farmer,  for  appellant. 

ilagle  d  Na§le^  for  appellees. 

Gaynob^    C.   J. — On    the   21st    day    of 
1.  JUDGMENT :         April,  1914,  the  plaintiff  filed  his  petition  in 

opening  or  '^      '  '  '^  '^ 

iigence^'  °®^'     ^^®  district  court  of  Wright  County,  alleg- 

pton?tton.'  ®*"      ^°g  *^^*>  ^^  ^^  ^^^^*  ^^^  13^  ^^y  ^^  August, 

1913,  he  entered  into  a  written  contract  for 
the  purchase  of  certain  lands  from  the  defendant  at  the 
agreed  price  of  {17,150,  to  be  paid  as  follows:  |650  cash; 
|2,500,  March  1,  1914.  Plaintiff  assumed  the  payment  of  a 
mortgage  of  f 4,000,  bearing  5^  per  cent  interest,  and  also 
agreed  to  execute  a  mortgage  for  the  balance  of  the  pur- 
chase  price,  with  interest  at  5^  per  cent,  10  years,  op- 
tional payments.  It  was  further  agreed  that  title  to  the 
property  should  be  good,  and,  if  not,  the  agreement  should 
be  void;  that,  if  the  title  was  good,  or  made  good,  the  tOSO 
earnest  money  should  be  forfeited  as  liquidated  damages, 
in  the  event  plaintiff  failed  to  perform  his  covenants  in  the 
contract.  Plaintiff  says  that  the  defendant  misrepresented 
to  him  touching  the  $4,000  mortgage;  told  him  that  there 
was  no  mortgage  on  the  land ;  that,  upon  paying  the  |2,600, 
March  1, 1914,  the  balance  would  be  $14,000,  and  that  plain- 
tiff would  have  the  optional  time  n^ntioned  in  the  contract 
for  paying  this  entire  sum ;  that,  as  a  matter  of  fact,  there 
was  already  a  mortgage  of  $4,000  due  long  before  the  time 
fixed  by  the  optional  agreement;  that  he  could  not  read 
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English,  and  that  it  was  represented  to  him  that  the  con- 
tract provided  that  the  |14,000  should  come  within  the 
optional  agreement  of  payment.  He  claims  that  he  paid 
the  t650,  and  was  ready  and  willing  to  pay  the  f2,500  oa 
th6  first  of  March,  1014.  Plaintiff  says  that  the  writing 
does  not  express  the  true  contract,  and  that  it  was  a  fraud 
upon  him,  and  asks  that  it  be  reformed  to  show  the  true 
contract,  and  prays  that  the  f4,000  mortgage  be  required 
to  be  released  so  that  the  land  will  be  free  and  clear  from 
all  incumbrance,  as  required  by  the  contract,  subject  only 
to  the  J14,000  to  be  made  in  optional  payments.  Plaintifif 
further  prays  that,  in  the  event  that  this  cannot  be  done, 
the  contract  be  set  aside  and  held  for  naught,  and  that 
he  be  permitted  to  recover  his  |650. 

To  this  petition,  the  defendants,  on  May  5,  1914,  filed 
an  answer,  in  substance:  Admit  that  they  sold  the  land 
in  question  to  the  plaintiff  for  J17,150,  and  say  that  the 
real  contract  was  as  written.  Further,  that  plaintiff  has 
failed  to  perform  his  contract,  as  required  by  its  terms; 
that,  on  the  16th  day  of  March,  fhey  served  upon  the  plain- 
tiff written  statutory  notice  of  intention  to  forfeit;  deny 
that  they  ever  misrepresented  any  fact  to  the  plaintiff; 
deny  that  they  told  him  that  there  was  not  a  mortgage  al- 
ready  upon  the  land;  allege  that  he  knew  of  and  agreed  to 
assume  the  mortgage  of  f 4,000;  say  that,  at  the  time  they 
sold  the  land  to  plaintiff,  there  was  a  mortgage  of  f4,0(W 
on  it;  that  this  fact  was  brought  to  the  knowledge  of  the 
plaintiff ;  that  this  mortgage  plaintiff  agreed  to  assume,  and 
agreed  to  give  defendant  a  note  and  mortgage  for  the  bal- 
ance of  the  purchase  price,  after  deducting  the  $650  cash 
payment,  |2,500  to  be  paid  on  March  1,  1914,  and  the  f4,000 
mortgage  assumed ;  deny  each  and  every  allegation  of  plain- 
tiff^s  petition. 

Defendants  further,  by  way  of  cross  petition,  alleged: 
That  plaintiff  failed  to  make  the  payment  of  |2,500  on 
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March  1,  1914,  as  agreed  in  his  contract;  that  thereupon, 
the  defendants  served  upon  the  plaintiff  the  statntory  notice 
to  forfeit  the  contract  for  a  breach  of  covenants.;  that  de^ 
fendants  have  declared  said  contract  at  an  end,  and  pray 
that  plaintiff's  petition  be  dismissed  and  that  t&ey  have  a 
decree  barring  and  cutting  off  all  clainls  of  the  plaintiff  in 
and  to  said  land  bv  virtue  of  said  contract  or  otherwise. 

On  the  15th  day  of  December,  1914,  the  caufie  came  on 
for  trial  upon  the  issues  tendered.  The  defendants  ap- 
peared in  court  by  their  attorneys,  Nagle  &  Nagle,  and  the 
plaintiff,  though  called  upon  to  appear,  did  not  appear 
either  in  person  or  by  attorney.  The  cause  proceeded  to 
trial,  and  was  finally  submitted  to  the  court.  The  court 
found  that  the  plaintiff  was  not  entitled  to  a  reformation 
of  the  contract  as  claimed  by  him ;  that  the  written  contract 
fully  expressed  the  agreement  between  the  parties.  It 
further  found  that  the  plaintiff  had  made  default  in  the 
payment  and  had  breached  his  contract;  that,  upon  the 
19th  day  of  March,  1914,  the  defendant  served  upon  him 
written  notice  of  intention  to  forfeit  within  30  days;  that 
plaintiff  failed  and  neglected  to  make  the  payment  of  the 
|2,500  within  30  days;  that  said  forfeit  became  complete; 
that  the  plaintiff  is  not  now  entitled  to  have  any  claim  or 
interei^t  in  the  real  estate  described  in  his  petition* 

It  was  therefore,  decreed  that  the  contract  be,  and  the 
same  was,  canceled,  and  all  interest  in  the  plaintiff,  under 
the  contract,  was  barred  and  cut  off.  It  was  decreed  fur- 
ther that  the  defendants  were  the  owners  of  the  real  esTtate^ 
clear  of  any  lien  or  claim  on  the  part  of  the  plaintiff  in  or 
to  said  land,  or  to  the  purchase  money  paid  at  the  time 
the  contract  was  made. 

On  the  16th  day  of  December,  1914,  plaintiff  appeared 
by  his  attorney  and  filed  a  motion  to  vacate  and  set  a^ide 
the  judgment  and  order  entered  by  the  court,  i|nd  based 
his  right  to  have  the  judgment  and  order  set  aside  upon  an 
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aflBdavit  made  by  one  of  his  attorneya,  stating  Bnbstantial* 
ly:    That  the  first  knowledge  that  plaintiflf's  attorney  had 
that  the  cause  was  set  for  trial  was  on  December  15,  1914, 
about  7:30  in  the  evening  after  the  judgment  bad  been 
entered;  that  neither  the  plaintiff  nor  his  attorneys  had 
^ny  notice  or  knowledge  that  the  cause  was  set  for  trial 
until  that  evening;  that,  on  the  evening  of  December  15th, 
they  called  the  clerk  over  the  telephone  from  Mason  Citv, 
and  were  informed  that  judgment  had  been  entered  against 
the  plaintiff;  that  the  first  intimation  they  had  that  the 
cause  might  be  called  for  trial  was  on  December  15th ;  that 
they  learned  that    certain  persons  had  been  subpoenaed  as 
witnesses  in  the  cause ;  that  they  endeavored  to  reach  the 
defendant  by  phone,  but  were  unable  to  reach  him  by  rea- 
son of  the  fact  that  he  had  no  home  phone ;  that  they  called 
upon  the  attorneys  to  communicate  with  the  clerk ;  that  they 
then,  for  the  first  time,  learned  the  facts,  as  before  stated. 
The  excuse  for  not  being  present  at  the  time  of  the 
trial,  the  excuse  for  not  knowing  that  their  case  was  as- 
signed for  trial,  the  excuae  for  not  knowing  that  the  trial 
notice  had  been   filed  by  the  defendant  in   the  cause,  Is 
substantially  as  follows:     The  plaintiff's  attorneys  reside 
fai-  Mason  City.    They  were  informed  and  believed  that  the 
clerk  would  notify  them  of  the  assignment  of  said  cause  for 
trial;  that  he  would  send  them  a  calendar.     They  allege 
that  they  relied  upon  the  clerk  to  do  this;  that  he  did  not 
do  it  until  after  the  judgment  had  been  entered,  and  not 
until  after  he  had  been  called  up  over  the  telephone  by 
plaintiff^s  attorneys.     They  say  that  their  absence  at  the 
time  of  the  trial  was  not  due  to  any  default  on  their  part, 
but    to    the    misunderstanding    and    lack    of    knowledge 
that  the  cause  had  been  assigned  for  trial.    They  say  they 
have  a  meritorious  cause  of  action,  and  will  be  greatly 
injured  if  the  motion  is  not  sustained. 
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The  only  question  in  this  case  ifl  the 

^'  BRi^it^  ie^^       sufficiency  of  this  showing  to  excuse  the  con- 

lulption:  ^^^^  ^'  *^®  plaintiflf  and  his  attorneys  in 

of*°txiai?*'^*       not  keeping  in  closer  touch  with  the  case 

and  infonuing  themselves  of  the  fact — that 
must  have  appeared  of  record  in  the  cause — that  the  cause 
had  been  noticed  for  triaji  and  had  been  set  for  trial  by 
the  court  for  the  December  term.  There  is  a  direct  line 
of  railway  between  Mason  City,  where  plaintiff's  attorneys 
reside,  and  Clarion,  where  court  was  held.  The  distance 
is  only  about  75  miles.  It  does  not  appear  that  the  plain- 
tiff made  any  arrangements  with  the  clerk  to  give  them 
the  information  that  they  complain  now  he  failed  to  give 
them.  Our  statute,  Section  3658  of  the  Code  of  1897,  pro- 
vides : 

^^In  any  case  once  continued,  where  an  answer  is  on 
file,  either  party  desiring  to  bring  such  cause  on  for  trial 
at  any  term  shall,  at  least  lO  days  before  such  term,  file 
with  the  clerk  a  notice  of  trial,  and  no  such  cause  shall 
stand  for  trial  unless  a  trial  notice  be  so  filed,  except  by 
consent  of  parties." 

The  only  showing  made  by  plaintiff  on 
8.  trial:  notice     this  point  is  that  he  did  not  file  a  trial  no- 

of  trial :   per-  *^ 

not*requiri?  ^^^^'  There  is  no  showing  that  the  defend- 
ants did  not  file  a  trial  notice.  The  court 
assigned  the  case  for  trial,  and  we  must  assume  that  the 
defendants — in  the  absence  of  any  showing  to  the  con- 
trary— had  filed  a  trial  notice  that  justified  the  action  of 
the  court.  Therefore,  at  least  10  days  before  the  cause 
was  reached  for  trial,  the  plaintiff  did  have  the  notice  which 
the  law  requires  to  be  given  to  parties  litigant,  of  the  fact 
that  the  case  would  be  for  trial  at  the  December  term^ 
In  the  absence  of  any  understanding  or  agreement  with 
the  clerk,  neither  the  plaintiff  nor  his  attorneys  had  a  righ* 
to  rely  upon  the  clerk  to  give  them  notice  of  the  fact  thus 
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appearing  of  record.  It  will  be  noticed  that  the  statute 
does  not  require  this  trial  notice  to  be  served  npon  the 
litigant.  It  is  to  be  filed  with  the  clerk,  and  parties  mnst 
take  notice  of  this  filing,  for  that  is  the  purpose  for  which 
it  was  required  to  be  filed,  and  they  must  govern  themselves 
accordingly.  There  is  absolutely  no  showing  of  diligence 
or  of  even  ordinary  effort  on  the  part  of  plaintiff  and  his 
counsel  to  keep  themselves  informed  of  the  condition  of 
the  record  in  this  case. 

In  Witliama  v.  Wescott^  77  Iowa  332,  a  question  simi- 
lar to  the  one  here  was  considered  bv  this  court.  The  farts 
there  that  might  excuse  the  complaining  party  were  strong- 
er than  are  presented  in  this  case,  but  it  was  held  that 

they  were  not  excused.    The  particular  mat- 

4.  Trial:  notice       i.       .      j.  •»  oo^ 

of  trial:  print-    ter  IS  discussed  ou  page  33 1. 

nonduty  of  '  It  IS  uo  part  of  the  clerk's  dutv  to  in- 

clerk.  *  * 

form  parties  to  a  suit  of  the  condition  of  the 
record  at  any  particular  time,  or  of  the  action  about  to  be 
taken,  or  taken,  by  the  court,  and  parties  have  no  right  to 
rely  upon  his  doing  so.  There  is  not  even  a  showing  of  a 
general  custom  on  the  part  of  the  clerk  to  notify  persons  ont- 
»ide  the  county  of  the  condition  of  the  record  in  causes  pend- 
ing in  which  they  are  interested.  There  is  no  showing  even 
that  it  was  the  custom  of  the  clerk  to  send  calendars  to 
the  attorneys,  showing  the  state  of  the  record.  There  is 
no  showing  that  it  was  the  custom  of  the  clerk,  or  that 
they  had  a  right  to  believe  that  the  clerk  would  give  them 
any  notice  as  to  when  the  cause  was  -set  for  trial.  The 
duty  of  the  clerk  is  to  keep  the  records.  It  is  the  duty  of 
the  parties  to  a  suit  to  see  from  these  records  kept  by  the 
clerk  what  these  records  show.  A  party  and  his  attorney 
must  take  notice  of  the  time  and  place  of  holding  court,  and 
of  the  position  of  the  cause  on  the  calendar,  and  be  present 
when  it  is  called  for  trial.  It  is  true  that  Section  3661  of 
the  Code  of  1897  provides  that  the  clerk  shall  furnish  the 
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court  and  the  bar  with  a  Bufficient  number  of  printed  copied 
of  the  calendar.  These  copies  are  not  official  records. 
Gifford  V.  Cole,  57  Iowa  272.  It  is  true  that,  if  the  plain- 
tiff had  made  inquiry  of  the  clerk  and  had  been  given  In* 
correct  information  leading  to  a  conclusion  that  the  case 
would  nof  be  for  trial  at  the  December  term,  or  if  the 
calendar  required  to  be  furnished  by  the  clerk  had  given 
incorrect  information  touching  this  fact,  and  plaintiff  had 
relied  upon  the  information  so  given,  an  additional  ques- 
tion would  arise.  See  Logan  v.  Southally  137  Iowa  372. 
In  Hueston  v.  Preferred  Ace.  Ins.  Co.,  161  Iowa  521,  it 
was  said: 

"While  one  may  not  be  indulged  in  placing  full  reli- 
ance upon  the  bar  docket,  to  the  exclusion  of  ascertaining 
what  the  official  record  shows  as  to  the  status  of  causes 
in  which  he  may  be  interested,  yet  where  the  printed  docket 
is  misleading  to  the  attorney,  or  fails  to  give  to  him  the 
information  which  he  reasonably  may  expect  to  be  there, 
and  when,  upon  discovering  his  mistake,  immediate  action 
is  taken  to  protect  the  interests  of  his  client,  we  would  be 
reluctant  to  hold  that  the  trial  court,  with  its  knowledge 
of  the  situation  and  of  the  methods  of  practice  in  its  court, 
had  abused  discretion  in  setting  aside  a  default  and  judg- 
ment obtained  under  such  conditions." 

In  this  case,  the  action  of  the  court  in  setting  aside 
tbe  default  was  justified,  on  the  ground  that  the  bar  docket 
woB  the  means  of  information  upon  which  attorneys  have 
come  to  rely  as  showing  pending  causes,  and  that,  upon 
an  examination  of  the  copies  of  the  calendar  furnished 
by  the  clerk,  he  was  misled  into  thinking  that  the  case  was 
not  for  trial,  because  it  did  not  appear  on  the  list  of  cases 
noted  for  trial.  We  do  not  think  this  statute,  requiring 
tlie  clerk  to  furnish  the  court  and  bar  with  printed  copies 
of  the  calendar,  requires  the  clerk  to  do  more  than  furnish 
tliem  for  those  who  request  them,  or  to  place  them  in  a 
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position  where  those  who  desire  them  may  have  them  for 
examination.     It  is  not  his  duty  to  deliver  personally  to 
every  attorney  who  may  appear  for  a  litigant  in  the  court, 
a  bar  calendar,  nor  is  it  his  duty  to  search  the  records, 
ascertain  the  address,  and  mail  the  calendar  to  every  attor- 
ney who  appears  of  record  in  the  cause,  except  upon  re- 
quest.   Nor  do  we  think  that  an  attorney  having  a  cause 
pending  in  court  excuses  his  own  negligence  in  not  ascer- 
taining the  true  state  of  the  calendar  by  the  simple  show- 
ing that  the  clerk  failed  to  mail  him  a  printed  copy  of  the 
calendar.     It  does  not  appear  that  printed  copies  of  the 
calendar  were  not  prepared  by  the  clerk  and  ready  for 
every  attorney  who  desired  a  copy.     It  does  not  appear 
that  the  printed  copy  of  the  calendar  did  not  show  that 
this  case  was  assigned  for  trial.    Assuming  that  the  clerk, 
performed  this  statutory  duty,  we  must  also  assume  that  a 
copy  of  the  calendar  was  prepared  by  the  clerk,  and  that 
it  showed  upon  its  face  the  fact  that  this  case  was  noticed 
for  trial.    Nothing  to  the  contrary  appearing,  we  must  as- 
sume that  the  defendant  had  filed  with  the  clerk  a  trial 
notice.     By  the  slightest  effort  on  the  part  of  plaintiff  or 
his  counsel,  the  plaintiff  could  have  known,   long  before 
this  case  was  reached  for  trial,  the  fact  that  it  was  noticed 
for  trial.     It  is  asserted,  and  not  denied,  that  the  court 
had  been  in  session  nearly  two  weeks  before  this  case  waii 
reached.    The  trial  notice  must  have  been  on  file  ten  days 
before  the  court  went  into  session. 

We  think  the  court  was  justified  in  finding  that  the 
plaintiff  and  his  counsel  were  not  diligent;  that  they  were, 
in  fact,  negligent;  and  that  the  conditions  that  now  con- 
front them,  and  of  which  they  complain,  are  conditions 
brought  about  by  their  own  culpable  negligence.  We  think 
the  court  did  not  abuse  its  discretion.  In  fact,  we  do  not 
think  the  court,  under  the  record,  could  well  have  done 
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otherwise  than  it  did,  and  preserve  the  integrity  of  court 
procedure.    The  cause  is  therefore — Affirmed. 

Ladd,  Evans  and  Salinger^  JJ.,  concur. 


Anna  E.  Young,  Appellee,  v.  John  B.  Young,  Appellant. 

DIVOBOE:      Decree— Stipulation — Oonstruction.     A    defendant    in 

1  divorce  proceeding  who  is  bound  by  decree  and  stipulation  to 
defray  the  expense  of  his  minor  child  in  obtaining  an  educa- 
tion at  such  college  as  he  and  the  wife  and  child  might  agree 
on,  is  bound  for  such  expense,  though  he  was  not  consulted  as 
to  such  college,  but  knew  the  child  was  attending  a  certain 
college,  and  by  his  silence  acquiesced  in  9HCh  attendance, 

XDDOMENT:     Constmction— Decree  Following  Stipulation.     Princi- 

2  pie  recognized  that  a  decree  must  be  so  construed,  if  possible^ 
as  to  give  full  effect  to  all  its  provisiona 

I>IVOBOE:      Decree—Oonstmction — Spending    Money    for    Minor. 

3  Decree  construed,  and  held  to  impose  on  defendant  the  obliga- 
tion to  reimburse  the  mother  of  a  minor  child  for  spending 
money  and  money  for  incidental  purposes  furnished  to  said 
child  while  attending  college. 

PIiEADINa:     Issue,  Proof  and  Variance— Interest  on  Balance  Dae 

4  — AUowance  Without  Prayer.  The  allowance  of  interest  on  the 
sum  found  due  in  an  equity  cause  containing  no  general  prayer 
for  equitable  relief  and  no  specific  prayer  for  such  interest, 
depends  on  the  question  whether  substantial  justice  and  the 
giving  of  complete  relief  under  general  equitable  principles  de- 
mand such  allowance, 

PRINCIPLE  APPLIED:  A  husband  and  wife  were  divorced. 
A  stipulation  was  signed  and  a  decree  was  entered,  under  which 
the  defendant  was  bound  for  the  support  and  education  of  a 
minor  child.  The  language  of  the  stipulation  and  decree  was 
such  that  the  exact  measure  of  the  defendant's  obligation  was 
fairly  in  dispute.  He  made  certain  payments,  and  in  good  faith 
refused  to  make  others  which  he  claimed  were  not  within  the 
language  of  the  decree,  and  which  he  also  Justly  claimed  were 

I 

not  as  economical  as  the  wife  and  child  might  have  made  them. 
The  wife,  having  advanced  these  latter  items,  brought  suit  in 
equity  to  recover  the  same,  under  the  stipulation  and  decree, 
and  the  cause  was  voluntarily  tried  in  equity.    There  waa  no 
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• 

'  general  prayer  and  no  specific  prayer  fbr  interest  on  the  sum 
sued  for.  The  court  held  that  the  defendant  was  liable  for  said 
sums,  and  added  interest  from  the  time  the  balance  mi£:ht  have 
been  first  struck.  Defendant  appealed.  On  appeal,  held  that  the 
allowance  of  the  trial  court  was  right,  except  as  to  the  interest 
allowance, — that  interest  should  be  allowed  only  from  the  date 
when  the  appellate  court  finally  determined  the  amount  due. 

Appeal  from  Black  Hawk  District  Court, — Charles  W, 

MuLLAN,  Judge. 

Monday^  May  14,  1917. 

The  parties  were  divorced  in  1907.  A  stipulation  was 
entered  into  in  connection  with  the  decree  of  divorce.  This 
action  ib  based  upon  that  stipulation,  possibly  upon  the 
stipulation  and  the  decree.  In  this  action,  appellee  seeks 
to  hold  appellant  liable  on  account  of  certain  expenditures 
made  by  her  in  the  education  and  maintenance  of  the  child 
of  the  appellant.  Of  the  allowance  made  by  the  trial  court, 
the  appellant  here  and  now  complains. — Modified  and  Af* 
firmed. 

Williams  &  Clark,  for  appellant. 

f- 

X    Pickett,  Swisher  d  Ftirwell,  for  appellee. 

Salingee^  J. — I.  The  parties  were  divorced  on  June 
3,  1907.  The  appellant  contends  that  the  stipulation  and 
the  decree  are  not  identical  in  provision;  that  the  decree 
controls;  that  it  remains  effective  until  changed  upon  a 
direct  application  to  modify;  and  that  there  has  been  no 
such  application.  Conceding  this  to  be  true,  for  the  pur- 
poses of  statement,  we  are  confronted  with  the  claim  of 
appellant  that  the  allowances  made  by  the  court  and  now 
complained  of  work  a  collateral  and  unauthorized  modifi- 
cation of  the  decree.  See  t^hnw  v.  McHenry,  52  Iowa  182; 
Reid  V.  Reid,  74  Iowa  681 ;  Kinney  v.  Kinney ,  150  Iowa  225; 
White  V.  White,  75  Iowa  218.     In  other  words,  that  the 
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aJlowanGes  complained  of  are  unauthorized  by  any  projier 
construction  of  the  obligation  impo3ed  upon  the  appellant 
by  the  decree  and  so  much  of  the  stipulation  as  is  addi- 
tional to  and  not  in  conflict  with  the  decree. 

The  stipulation  and  decree,  properly  treated  with  re- 
lation to  each  other,  fix  the  mutual  obligations  as  follows: 

(a)  On  the  date  when  decree  is  granted,  appellee  is 
to  be  paid  |6,000.    It  seems  she  was. 

(b)  The  mother  is  to  have  temporary  custody  and  is 
to  do  all  in  her  power  to  keep  a  named  minor  daughter  in 
the  public  schools  of  West  Waterloo  until  her  graduation. 

(o)  In  view  of  the  intention  to  give  the  minor  child 
a  college  education,  it  is  agreed  that  the  college  or  univer- 
sity to  which  she  shall  be  sent  is  sybject  to  the  further 
agreement  of  the  parties  and  of  the  minor  child, 

(d)  The  father  is  required  to  pay  to  the  mother  for 
the  support  and  lodging  of  the  minor  child  |15  a  month, 
payable  monthly  in  advance,  to  be  paid  as  long  as  the 
minor  child  remains  in  the  custody  of  the  plaintiff,  and 
in  no  event  later  than  after  she  attains  Uer  majority.  Thiai 
payment  was  made. 

(e)  The  father  is  required  to.  provide  the  minor  child 
with  proper  and  suitable  clothing. 

(f)  The  father  is  to  pay  all  other  necessary  and  prop- 
er eixpenses  in  caring  for,  maintaining  and  educating  this 
child. 

It  appears  that  the  father  paid  at  the  rate  of  |5  a 
month  an  additional  sum,  amounting  to  |105,  between 
September,  1909,  and  until  the  child  reached  her  majority. 
In  thkt  same  period,  he  paid  for  dresses,  shoes,  etc.,  amounts* 
aggregating  f  102. 

•  The  ultimate  contention  of  the  appellant  is  that,  con- 
sidering the  |6,000  cash  paid,  and  the  said  other  payments, 
he  has  done  all  that  the  stipulation  and  decree  obligated 
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him  to  do^  and  that  it  was  error  to  make  allowances  ad- 
ditional to  theee  payments. 

The  child  was  graduated  from  the  high  school  in  the 
city  of  Waterloo  in  June^  1909^  at  the  age  of  16.  Appellee 
moved  from  Waterloo  to  Cedar  Falls,  her  former  home, 
and  took  her  daughter  with  her.  There  the  child  entered 
the  State  Teachers'  College  in  that  city. 

IL    It  is  strenuously  contended  that 
1.  DiTORcj :  de-      there  is  no  justification  for  making  an  al- 

cree :  stipu-  *  ° 

B?ruction?°"        lowance   on    account    of   the   expenditures 

made  to  maintain  the  minor  in  college;  that 
the  decree  provides  nothing  for  a  college  education,  be- 
yond authorizing  such  education,  if  the  parties  and  the 
minor  child  shall  later  agree  that  there  shall  be  college 
education,  and  where.  We  are  inclined  to  agree  with  the 
trial  judge  in  holding  that  mutual  acquiescence,  with  knowl- 
edge that  the  girl  was  attending  college,  operates  to  sup- 
ply such  agreement.  In  a  sense,  thus  holding  decides  a 
moot  question.  We  incline. to  the  opinion  that  what  ap- 
pellant complains  of  is  that  |644  was  allowed  for  board, 
lodging  and  laundry  while  the  girl  was  attending  college. 
The  complaint  seems  to  be  that,  though  it  required  that 
much  of  an  outlay  for  these  items  while  the  daughter  at- 
tended college,  the  father  should  not  be  charged  therewith, 
because  the  payments  imposed  upon  him  by  the  stipulation 
and  decree,  which  he  has  made,  fixed  the  limits  of  what  he 
was  required  to  pay  the  mother  for  such  items  as  board, 
lodging  and  laundry;  in  other  words,  that,  when  he  com- 
plied with  the  provisions  that  required  him  to  pay  the 
mother  for  the  support  and  lodging  of  the  child  at  the  rate 
of  tl5  a  month,  payable  monthly,  paying  that  much  ab- 
solved him  from  an  expenditure  for  such  purposes  beyond 
that  |15  a  month,  and  especially  if  the  additional  ex- 
penditure was  due  to  college  attendance.  We  have  said 
already  that  the  appellant  acquiesced  in  the  college  educa* 
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tion.  It  remains  to  be  seen  whether  paying  |15  a  month 
for  snpport  and  lodging  is  the  limit  of  his  obligation  in  that 
x«gard.    If  this  prorision  requiring  the  payment  of  fl5  a 

month  stood  alone,  that  might  be  so.    Bnt 
*  construction :      there  is  not  only  a  provision  that  he  shall 

decree  fol- 
lowing stipn-      pay  that  sum  for  snpport  and  lodging  of 

latlon.  ,  , 

the  mmor  child,  bnt  that  provision  itself  Is 
conpled  with  a  qualification  that  this  is  to  be  done  while 
the  minor  remains  in  the  custody  of  the  mother,  and  there 
is  a  further  provision  which,  on  the  theory  of  the  appellant, 
is  utterly  without  meaning,  and  that  is  that  he  is  "to  pay 
all  other  necessary  and  proper  expenses  incurred  in  caring 
for,  maintaining  and  educating  her."  This  does  not  mean 
merely  proper  and  suitable  clothing,  because  such  clothing 
is  specifically  provided  for.  We  think  the  true  construc- 
tion of  the  decree  is,  upon  this  record,  that,  while  the  child 
attends  college,  the  contribution  for  board,  lodging,  laun- 
dry and  the  like  is  not  limited  to  said  f  15  a  month.  As 
said,  upon  no  other  theory  can  all  of  the  decree  be  given 
effect. 

III.     The  following  items  were  allowed 
••  ?r7e?^cSn-^'^      and  are  objected  to:     September  1,  1909, 
BP^dUng  money   and  December  1,  1909,  |20  each  time,  |10 
or  m  no  .  ^^^  incidentals  and  tlO  for  spending  money, 

an  aggregate  of  |40 ;  January  5,  1910,  skates,  |1.75 1  March 
8,  1910,  incidentals,  flO,  spending  money  |10;  August  30, 
1910,  incidentals  |10,  spending  money  |10;  November  18, 

1910,  incidentals  tpIO,  spending  money  flO.  Still  another 
expenditure  of  flO  for  incidentals  and  flO  for  spending 
money  is  complained  of.    The  argument  puts  it  in  March, 

1911.  There  seems  to  be  no  such  charge  under  that  date, 
but  there  is  one  followed  by  March  5,  1911,  and  preceded 
by  the  date  line  November  2,  1911.  The  total  of  these  ap- 
pears to  be  1121.76.       -         .-..      .  _ 
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The  complaint  of  these  expenditures  is  that  they  can- 
not be  said  to  have  be^n  contemplated  by  any  construc- 
tion which  can  be  given  the  decree  of  divorce.  We  have 
said  enough  to  show  that  we  do  not  concur  in  that  view. 

IV.  The  district  court  found  that  there  was  due  the 
plaintiff  the  sum  of  f  1,577.79.  Against  this,  it  allowed  a 
credit  for  ^28.  To  make  up  the  allowance,  items  aggre- 
gating f  18  were  included,  for  which  expenditure  was  made 
after  the  daughter  had  attained  her  majority.  This  was 
unauthorized.    See  Snover  v.  Snovery  13  N.  J.  Ekj.  261. 

In  an  amendment  to  petition,  the  plaintiff  admits  that, 
for  the  two  years  in  question,  the  defendant  paid  for  the 
support  and  maintenance  of  the  daughter  f20  a  month,  or 
|480.  It  is  admitted  that  a  payment  for  extras,  aggr^at- 
ing  }102,  was  made.  Deducting  the  |18  from  the  allow- 
ance made,  and  deducting  from  the  remainder  the  sum  of 
$582,  which  is  the  aggregate  of  said  |480  and  |102,  and 
we  find  that,  upon  sustaining  the  theory  of  the  trial  court 
up  to  this  point,  the  judgment  should  have  been  for  f  967.79, 
instead  of  f  1,049.79. 

V.    The  trial  court  seems  to  have  al- 

*'  i^suerproof        lowcd  iutcrcst  upou  the  balance  found  due 

iS?cio8t*^on^^ *     as  to  the  time  when   such  balance  could 

anowSiic?"with-   first  be  struck.    Had  the  cause  been  tried  on 

out  prayer.        ^^^  ^^^  ^.^^^  ^^^.^  allowance  would  compel 

us  to  enter  upon  a  field  wherein  there  is  great  conflict  and 
confusion.  While  we  are  relieved  from  determining  wheth- 
er such  an  allowance  can  be  made  on  the  law  side  ii^ 
the  absence  of  a  specific  prayer  for  interest,  we  are  com- 
pelled, in  order  to  reach  what  we  do  have  for  decision,  to 
say  that  the  weight  of  authority  is  against  such  allowance 
in  an  action  at  law,  unless  interest  is  expressly  prayed  for. 
See  Krause  v.  flampion,  11  Iowa  457;  David  v,  Conard, 
1  G.  Greene  336;  Huhhard  v.  Blow,  4  Call  (Va.)  224; 
Brooke  v.  Oordan,  2  Call  (Va.)  177;  Schermerhorn  v.  Per- 
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man,  2  Bailey  (S.  C.)  173;  Beichart  v,  Beidleman,  17  Serg. 
&  B.'  (Pa.)  41;  Morley  v.  City  of  St.  Joseph,  (Mo.)  87  S.  W. 
1013 ;  In  re  Sherman,  53  N.  Y.  Supp.  376 ;  Adams  Exp.  Co. 
V.  Milton,  74  Ky.  49 ;  Shockley  v.  Fischer,  21  Mo.  App.  551 ; 
Mills  V.  Heeney,  35  111.  173;  Prescott  v.  Maxwell,  48  111. 
82;  Hanford  v.  Blessing,  60  111.  3^2; ^Western  Bank  v. 
Coldeway's  Exr.,  (Ky.)  94  S.  W.  1;  Sullivan  d  Co.  v. 
Owens,  (Tex.)  78  S.  W.  373;  First  Nat.  Bank  v.  Cleland, 
(Tex.)  82  S.  W.  337.  Even  where  a  petition  on  the  law 
side  prays  for  judgment  for  the  principal  due  on  a  promis- 
■sory  note,  and  for  interest,  the  allowance  of  interest  is 
limited  to  the  time  when  the  action  was  commenced.  An- 
derson V.  Kerr,  10  Iowa  236.  Interest  must  be  prayed  for 
expressly  or  by  necessary  implication.  Cameron  v.  Arm- 
strong, 8  Iowa  212 J  Dawson  v.  Oraham,  48  Iowa  378;  Fre- 
mont County  V.  Fremont  County  Bank,  145  Iowa  8.  .AH 
we  have  found  that  is  at  all  to  the  contrary  is  City  of 
Houston  V.  Luhhock,  (Tex.)  79  S.  W.  851;  Denise  v.  Swctt, 
142  N.  Y.  602;  Texas  d  St.  L.  R.  Co.  v.  Donnelly,  46  Ark. 
87 ;  Wyandotte  d  K.  C.  Oas  Co.  v.  Schliefer,  22  Kans.  468 ; 
Tucker  v.  Page,  69  111.  179 ;  Weedcn  v.  Berry,  10  B.  I.  2S8. 

While,  as  said,  we  are  making  no  pronouncement  upon 
the  allowance  of  interest  on  the  law  aide,  we  find  the  state 
of  the  law  upon  the  point  and  on  that  side  to  be  such  that,' 
if  the  allowance  here  made  is  to  be  sustained,  warrant 
therefor  must  be  found  in  some  rule  or  practice  that  pre- 
vails in  the  chancery  court,  and  what  we  are  determining 
is  whether  there  is  a  rule  or  practice  under  which  the 
interest  allowance  here  made  can  or  should  be  upheld. 

In  this  case,  the  petition  seeks  judgment  for  a  sum 
stated,  and  prays  "such  other  and  further  relief  as  may 
be  deemed  equitable  in  the  premises."  An  amendment  to 
petition  makes  a  deduction  from  the  amount  thus  claimed, 
and  prays  judgment  for  a  stated  sum  and  for  costs.  As 
to  what  may  be  allowed  in  that  state  of  the  pleadings, 

Vol.  179  la.— 80 
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Godwin  v.  McOehee,  19  Ala.  468,  at  475,  is  not  quite  de- 
cisive; for,  while  it  permits  interest  even  in  the  absence 
of  a  prayer  for  general  equitable  relief,  it  does  so  only  for 
interest  accruing  after  the  bill  is  filed.  It  is  as  to  such 
allowance  that  it  says : 

"In  general,  a  court  will  not  decree  interest'  on  a  bal- 
ance unless  it  is  specially  asked  for  in  the  bill,  but  this 
rule  applied  to  interest  due  at  the  time  the  bill  was  filed. 
Where  the  interest  accrues  subsequently,  it  is  the  practice 
of  the  court,  upon  further  directions,  to  order  the  interest 
to  be  computed,  although  there  is  no  prayer  in  the  bill  to 
that  effect."  • 

And  see  Turner  v.  Turner,  1  Jacob  &  Walker  39,  43. 
'  In  Sentell  v.  Hewitt,  (La.)  22  So.  242,  it  was  held 
that  legal  interest  due  was  properly  aljowed,  though  not 
claimed  in  the  prayer,  where  it  was  claimed  in  the  body 
of  a  reconventional  demand  made  in  a  chancery  court.  In 
Tall)Ott  V.  Manard,  (Tenn.)  59  S.  W.  340,  defendant  agreed 
to  procure  a  loan  for  complainant  for  a  stated  commission, 
and  a  trust  deed  was  drawn  for  the  principal  and  commis- 
sion. Defendant,  without  the  knowledge  of  the  complain- 
ant, made  the  loan  out  of  his  own  funds,  and  the  commis- 
sion was  carried  forward  into  a  renewal  note.  Finally,  on 
request  of  complainant,  defendant  took  an  absolute  deed 
to  the  property  in  discharge  of  the  renewal  note,  and  it 
was  held  that,  in  an  action  to  set  aside  the  deed,  complain- 
ant was,  under  prayer  for  general  relief,  entitled  to  recover 
the  commission,  with  interest.  In  Slaughter  v.  Coke  Coun- 
ty, (Tex.)  79  S.  W.  863,  a  chancery  suit,  it  was  decided  that 
interest  might  be  allowed  without  prayer  therefor  on  sums 
paid  a  county,  where  the  decree  set  aside  a  contract  for 
the  sale  of  land  by  that  county  for  fraud,  in  that  the  agent 
who  brought  about  the  sale  to  the  predecessor  of  the  de- 
fendant  in  title,  was  in  fact  the  agent  of  the  purchaser. 
Jn  a  suit  against  a  trustee  by  the  cestui,  the  court  maj^  on 
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priQ^eir  for  general  equitable  relief,  allow  interest  if  that 
appear  to  be  equitable  upon  the  facts  disclosed.  Olefin's 
Exrs^  V.  Cockey,  16  Md.  446.  So,  where  money  has  been 
received  by  a  party  which,  esc  aequo  lono,  he  ought  to  re- 
fund or  pay,  interest  is  implied  and  should  be  allowed  as 
matter  of  course,  whether  prayed  for  or  not.  Smith  v. 
QoObold,  4  Strobh.  Eq.  (S.  G.)  186,  There  may  be  such 
allowance  without  prayer,  if  it  should  be  made  as  a  matter 
of  substantial  justice  (Kohn  t\  SchiUdenfrei,  84  N.  Y.  Supp. 
370),  or  where  the  allowance  is  required  under  equitable 
principles  (22  Cyc.  1574).  In  Carter  v.  Lewis,  29  111.  500, 
complain,ants  alleged  that  certain  amounts  were  due  them, 
and  they  were  allowed  interest  thereon,  though  there  was 
no  general  prayer.  The  degree  was  modified,  with  the  state' 
ment  that  for  the  sums  claimed,  and  those  only,  could 
djecree  pass ;  that  there  was  no  claim  for  interest  or  costs 
set  up  in  the  bill,  and  that,  consequently,  complainants 
CQuM  recover  neither.  And  in  Clarhson  v.  Mitchell,  3  E.  D. 
Smith  (N.  Y.  Com.  Pleas)  269,  it  was  held  that  a  bene- 
ficiary who  seeks  interest  on  the  corpus  of  the  trust  estate, 
after  same  became  payable  to  him,  must  declare  his  right 
to  interest  as  a  matter  of  law,  in  order  to  have  interest 
allowed. 

We  are  of  opinion  that  whether  the  allowance  of  inter- 
est made  can  be  upheld  depends  upon  whether  substantial 
justice  and  the  giving  of  complete  relief  under  general 
equitable  principles  demand  such  allowance.  This  is  not 
a  case  wherein  one  bound  by  the  clear  terms  of  a  decree  to 
a  specified  maintenance  of  his  minor  child  contumaciously 
refuses  to  obey  the  decree,  and  thereby  forces  the  mother 
of  the  child  either  to  advance  the  moneya  necessary  to  sup- 
port and  educate  the  child  or  to  leave  it  without  support 
and  education.  The  suit  here  was  brought  after  the  mother 
had  made  the  necessary  expenditures,  and  a  recovery  might 
well  have  been  had  on  the  law  side  as  for  an  ordinary  de- 
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mand  based  upon  breach  of  contract.  While  we  uphold 
the  construction  of  the  decree  and  stipulation  which  the 
trial  court  declared,  it  still  was  a  fair  question  whether, 
under  the  express  terms  of  the  decree  and  stipulation, 
there  was  an  obligation  to  pay  more  than  had  been  paid 
by  the  father.  Passing  that,  the  decision  of  the  trial  judge 
intimates  strongly  that  it  is  possible  that  neither  the  moth- 
er nor  the  child  was  as  economical  as  she  might  have  been 
under  some  circumstances,  and  that  these  expenditures 
were  undoubtedly  influenced  by  a  desire  of  the  daughter  to 
go  in  the  best  society,  and  to  dress  as  well- as  other  girls 
in  her  class,  and  that,  because  of  this,  and  the  sharing 
therein  by  the  mother,  many  expenditures  were  made. 
While  we  incline  to  agree  with  the  further  declaration  of 
the  district  judge  that  in  all  this  there  was  nothing  wrong, 
yet  that  state  of  affairs  was  another  reason  why  the  re- 
sistance made  by  the  father  was  not  contumacious.  We 
think  that  the  demand  made  was  in  such  sense  unliquidated 
and  open  to  reasonable  dispute,  and  that  the  demand  it- 
self was  so  essentially  a  demand  at  law,  though  tried  b.« 
consent  in  equity,  as  that,  when  it  comes  to  a  penalty  by 
way  of  interest  on  the  balance  finally  found  due,  no  inter- 
est should  have  been  allowed  before  it  was  finally  deter- 
mined what  balance  was  due,  and  then  only  upon  such 
balance  from  the  time  it  was  ascerta'ined.  This  is  no  hold- 
ing, of  course,  that  in  no  case,  in  the  absence  of  prayer 
therefor,  might  a  larger  interest  aillowance  be  made,  but  a 
holding  that  such  allowance  was  not  justified  on  the  facts 
of  this  particular  case.  ** 

We  disclaim  any  intention  to  decide  at  what  point 
interest  should  be  exacted  where  the  same  is  prayed  for, 
aiid  where  interest  on  something  is  due  earlier  than  the  be- 
ginning of  the  action.  We  here  deal  with  a  case  where 
interest  was  not  expressly  prayed,  and  where  no  interest 
should  be  allowed  before  the  time  when  the  action  was  be- 
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gun.  If  here  we  allow  interest  earlier  than  the  time  at 
which  the  decision  is  made  in  this  court,  we  are,  in  effect, 
penalizing  the  defendant  for  having  appealed,  as  if  pay- 
ment had  been  unreasonablv  delaved  bv  him.  It  is  held 
in  Marsteller  v.  Crapp,  62  Ind.  359,  that  interest  should 
not  be  allowed  where  no  unreasonable  delay  in  payment 
is  shoT^Ti.  It  is  the  decision  here  that  establishes  for  the 
first  time  th^t  the  district  court  should  not  have  allowed 
interest  on  the  balance  found  due,  at  all.  Defendant  could 
not  avoid  paying  interest  by  making  payment,  because  to 
make  it  would  waive  an  appeal  that  he  was  entirely  justi- 
fied in  taking.  He  caused  no  delay  for  which  he  should 
be  penalized,  and  should  not  be  obliged  to  pay  interest 
during  the  time  he  was  seeking  to  have  determined  in  what 
amount  he  was  justly  indebted. 

Limiting  ourselves  to  the  pleadings,  and  the  record 
in  this  particular  case,  we  find  that  plaintiff  should  have 
decree  for  f967.79,  with  interest  thereon  at  6  per  cent  per 
annum  from  the  day  on  which  this  opinion  is  filed.  Of  the 
costs  taxed  in  this  court,  the  appellant  should  pay  two 
thirds,  and  the  appellee  one  third. 

As  thus  modified,  the  decree  below  is — Affirmed. 

Gaynor^  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 


Chicago,  Rock  Isi^vnd  &  Pacific  Railway  Company  et  al., 
■  Appellants,  v.  Pearl  City  Fuel  Company  et  al.,  Api)ellees. 

QmSTING  TITLE:  Proceeding  and  Belief —Scope  of  Inquiry— 
1  Bights  of  Occupying  Claimant.  An  occupying  claimant  may  not 
have  his  rights  adjusted  In  the  decree  -which  quiets  title,  the 
first  being  at  law,  the  latter  in  equity.  Much  less  has  the  court 
power,  on  the  sole  issue  as  to  who  owns  the  property,  to  enter 
a  decree  which  prov-ides  for  the  appraisement  of  the  improve- 
ments, and  which,  in  its  last  analysis,  compels  the  owner  of 
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the  real  estate,  at  the  option  of  the  defeated  claimant,  to  Iniy 
the  improvements. 

PRINCIPLE  APPLIED:     See  No.  2. 

JUDaMENT:    Ctonfonnity  to  Pleadings,   Etc.— 4)nieting  Title— Oo- 

2  cupylng  Claimant's  Act.  A  Judgment  or  decree  must  conform 
to  the  pleadings. 

PRINCIPLE  APPLIED:  Plaintiff  brought  action  to  quiet 
title.  Defendant  countered  with  a  plea  that  he  owned  the  prop- 
erty, (a)  by  adverse  possession  under  color  of  title,  and  (b)  by 
estoppel  on  plaintiff  because  of  plaintiff's  conduct  attending  the 
erection  of  certain  improvements  on  the  real  estate.  No  issue 
was  raised  as  to  the  value  of  the  real  estate  or  the  improve- 
ments. The  decree  entered  (1)  was  for  plaintiff,  and  (2)  pro- 
vided that  appraisers  should  be  appointed;  that  the  improve- 
ments should  be  appraised;  that  defendant  should  have  the 
double  option  to  remove  the  improvements  or  to  take  a  person- 
al judgment  against  plaintiff  for  the  value  thereof.  Held,  the 
latter  portion  of  the  decree  was  erroneous,  (1)  because  not 
conforming  to  the  pleading,  and  (2)  because  confusing  strictly 
legal  and  equitable  remedies. 

A0TIOK8:    Kature  and  Form-— Legal  and  Equitable— Decreeing  Un- 

3  authorized  Remedy.  A  strictly  and  exclusively  legal  remedy 
may  not  be  applied  in  an  equitable  proceeding,  especially  in  tlie 
absence  of  any  pleading. 

PRINCIPLE  APPLIED:     See  No.  2. 

Appeal  from  Muscatine  District  Court, — Wm.  Thbophilus^ 

Judge. 

Wednesday,  May  16,  1917. 

Action  in  equity  to  quiet  title  to  a  portion  of  the  right 
of  way  of  plaintiff  railway  company  within  the  corporate 
limits  of  the  city  of  Muscatine.  There  was  a  decree  quiet- 
ing in  plaintiffs  the  title  to  all  the  real  estate  involved  in 
the  suit.  Jacob  Qrinun  is  the  grantee  of  one  William  Q. 
Block,  and  in  the  conveyance,  Block  attempted  to  convey 
the  real  estate  in  dispute,  which  would  include  the  build- 
ings thereon,  to  Grimm.  The  decree  rendered  herein,  after 
quieting  title  in  plaintiffs^  made  a  finding  of  fact  that  Blook 
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made  valuable  improvements  upon  a  part  of  the  said  right 
of  way  as  to  which  title  was  quieted  in  plaintiff,  and  that, 
in  erecting  guch  improvements,  Block  was  under  the  im- 
pression that  he  had  a  right  to  construct  the  same;  that, 
since  the  plaintiff  railway  company  had  allowed  and  suf- 
fered the  iQiprovements  to  be  erected,  Block  and  his  gran- 
tees were  entitled  in  equity  either  to  the  value  of  the  im- 
provements or  the  right  to  remove  the  same,  and  defend- 
ants  were  given  six  months  to  find  and  prepare  a  new  place 
of  business,  and  for  removal  thereto.  Further  provisions 
of  the  decree  are  referred  to  in  the  opinion.  From  so  much 
of  the  decree  as  directs  a  personal  judgment  to  be  rendered 
against  the  plaintiff  upon  the  report  of  the  commissioners, 
and  from  the  alleged  judgment  so  entered,  the  plaintiffs 
appeal. — Reversed  and  Remanded. 

J.  O.  Kammerer,  F.  W.  Sargent  and  J.  G.  Oanible,  for 
appellants. 

No  appearance  for  appellees. 

Pebston,    J. — 1.    We    have    not    been 

^"  TITLE  •''pro-        favored  with  an    argument    for    appellees. 

wrier.*^«c5>e  of   The  notice  of  appeal  recites  that  the  appeal 

of*w!cupying  ^   is  from  the  judgment  and  decree  rendered 

claimant.  ,  ,_  .  ,-^-^-».  -,   m  <i 

m  said  cause  August  16,  1915,  and  from  the 
judgment  on  said  decree  which  was  entered  on  September 
11, 1915.  From  the  record  presented,  it  is  doubtful  whether 
any  judgment  was  rendered  on  September  11,  1915.  The 
original  decree  provided  for  the  appointment  of  appraisers 
and  that  they  should  report  to  the  court.  Their  report 
is  as  follows: 

"Report  of  Appraisers, 

"State  of  Iowa, 

'  ss. 


.1 


"Muscatine  County, 

"To  the  district  court  of  said  county:    We,  the  under- 
signed appraisers,  appointed  as  set  forth  in  the  foregoing 
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commission  to  value  and  appraise  certain  improvements, 
etc.,  therein  described,  erected  by  the  defendants  upon  afore- 
said premises  of  the  plaintiff,  and  having  examined  the  prem- 
ises, upon  our  oath  do  appraise  the  said  improvements  as 
follows,  to  wit :  The  improvements  situated  on  the  premises 
hereinbefore  described  at  the  sum  of  f2,486.  yVe  also  fix 
the  rental  value  of  said  improvements  for  six  months  at 
the  sum  of  199.44. 

"Given  under  our  hands,  this  11th  day  of  September, 
A.  D.  1915, 

"J.  E.  Howe    ) 
"Anton  Bersch)  Appraisers. 
"Geo.  Maurer    ) 
(12.20.     . 
"Fees  (f2.20 
(f2.20. 

"Filed   September  11,   1915,   R.   G.   Tipton,   Clerk. 

"Judgment  Entry,  See  Minute  Book  *Y*  at  page  337." 

This  is  all  the  record  we  find  as  to  any  personal  judg- 
ment against  plaintiffs,  and  we  think  it  does  not  show  a 
judgment.  However  this  may  be,  we  shall  see  later  in  the 
opinion  that,  if  a  personal  judgment  was  entered  as  ordered 
in  the  original  decree,  it  was  unauthorized  under  the 
statutes  in  such  a  case  as  this.  But  the  appeal  was  from 
that  part  of  the  original  decree  ordering  a  judgment.  In 
this  regard,  the  decree  provides: 

"Tlie  defendant  Jacob  Grimm  is  entitled  either  to  re- 
move the  improvements  erected  by  him  or  his  grantor,  the 
defendant  William  G.  Block,  upon  the  said  premises,  or 
to  be  paid  the  fair  and  reasonable  value  thereof,  at  his 
option — it  appearing  to  the  court  that  part  of  said  im- 
provements consists  of  concrete  work  and  cannot  be  re- 
moved without  great  damage  or  total  loss;  and,  if  the  said 
defendant  Grimm  elects  to  take  the  value  of  said  improve- 
ments in  lieu  of  removing  the  same,  he  shall  file  with  the 
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clerk  of  this  court  his  written  statement  to  that  effect  on 
or  before  the  8th  day  of  September,  1915,  and  a  failure  so  to 
do  shall  be  held  to  indicate  that  he  has  elected  to  remove 
such  improvements. 

"In  case  the  defendanj  Jacob  Grimm  shall  elect  to  take 
the  value  of  said  improvements  as  stated,  it  is  ordered 
that  J.  E.  Howe,  Anton  Bersch  and  George  Maurer,  three 
good,  competent,  disinterested,  resident  citizens  of  the 
city  of  Muscatine,  be,  and  are  hereby,  appointed  to  appraise 
and  fix  the  present  cash  market  value  of  the  said  improve- 
ments (after  viewing  the  same),  which  have  been  erected 
by  the  defendants  or  any  of  them  upon  the  said  premises 
of  the  plaintiff,  and  that  such  appraisers  file  their  report 
of  such  appraisement  on  or  before  the  15th  day  of  Septem- 
ber, 1915,  and  the  clerk  of  this  court  shall  issue  to  them  a 
commission  directing  them  so  to  do,  and  to  take  the  usual 
appraisers'  oath  before  proceeding  in  the  premises.  The 
said  appraisers  shall  also  fix  the  fair  rental  value  for  six 
months  of  the  said  improvements,  and  make  such  finding 
a  part  of  their  report  to  the  court. 

"The  defendant  Jacob  Grimm,  his  heirs  or  assigns, 
are  given  the  right  to  use  and  occupy  the  said  im])rove- 
ments  and  the  land  on  whi(*h  the  same  are  situated  until 
the  first  day  of  March,  1916,  and  in  case  the  said  defendant 
Orimm  shall  elect  to  take  the  appraised  value  of  such  im- 
provements in  lieu  of  removing  the  same,  he  shall  pay  six 
months'  rent,  as  fixed  by  such  appraisers,  for  such  use 
and  occupance  until  March  1,  1916,  and  the  said  rental 
shall  be  deducted  from  the  appraised  value  of  the  improve- 
ments fixed  by  said  appraisers;  and  judgment  shall  be  en- 
tered against  the  plaintiffs  in  favor  of  the  defendant  Jacob 
Grimm  for  the  amount  of  such  appraisal,  less  the  six 
months*  rental,  as  hereinbefore  set  forth,  and  the  clerk  is 
directed  to  enter  the  same  on  his  I'ecords  upon  the  filing  of 
the  report  of  such  appraisement;  and,  if  the  plaintiffs  shall 
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fail  to  pay  the  defendant  Jacob  Grimm  the  said  appraised 
value  of  the  said  improvements  on  or  before  the  first  day  of 
March,  1916  (in  case  he  has  so  elected  to  take  nnder  his 
option),  then  the  defendant  Jacob  Qrimm,  his  heirs  or  aa- 
signa,  shall  have  the  right  to  use  and  occupy  the  said  im- 
provements and  the  land  on  which  the  same  are  situated, 
free  and  exempt  of  any  rent,  until  the  said  appraised  value, 
less  the  said  six  months'  rental,  shall  have  been  fully  paid 
by  the  plaintiffs;  but  the  occupance  of  the  said  defendant 
Jacob  Grimm,  his  heirs  or  assigns,  shall  be  subject  to  the 
right  of  the  plaintiffs  as  herein  determined,  and  shall  not 
ripen  into  a  perfect  title." 

Thereafter,  and  on  September  2,  1915,  defendant  Jacob 
Grimm  filed  his  written  election  as  follows: 

"Gomes  now  Jacob  Grimm,  defendant  in  the  above 
entitled  cause,  and,  without  waiving  any  exception  taken 
to  the  rulings  of  this  court,  but  preserving  his  exception 
tt>  all  such  rulings,  including  the  final  decree  herein,  and 
preserving  his  right  to  appeal  from  such  rulings,  and  with- 
out prejudice  because  of  this  election  to  any  of  his  rights 
herein,  including  his  claim  to  the  fee  simple  title  to  the 
real  estate  described  in  the  answer  and  cross-petition  of 
Jacob  Grimm  filed  herein  on  March  23,  1915,  or  any  part 
thereof,  and  in  conformity  with  the  decree  of  this  court 
entered  herein  as  of  August  16,  1915,  this  defendant,  Jacob 
Grimm,  hereby  elects  to  take  the  value  of  the  improvements 
situated  upon  Lots  1  and  2  in  Block  109  of  the  city  of 
Muscatine,  or  that  part  of  said  lots  described  in  the  decree 
above  mentioned,  in  lieu  of  his  right  to  remove  the  same." 

The  defendants  have  not  appealed,  and  the  time  has 
expired. 

Appellants'  first  assignment  of  errors  is  that  the  court 
erred  in  rendering  a  money  judgment  in  favor  of  defendant 
Jacob  Grimm.  The  other  assignments  of  error  may  be  con- 
sidered together;  and  they  are  that  the  court  erred  in  pro- 
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viding  for  the  appointment  of  appraisers  to  ascertain  the 
value  of  the  improvements  and  in  providing  for  the  entrijr 
of  a  money  judgment  in  favor  of  defendant  Grimm  and  of 
his  election,  because:  (a)  Such  decree  was  without  the 
Issues  raised  by  the  pleading3;  (b)  there  was  no  evidence 
that  defendant  Grimm  had  constructed  said  improvements 
— on  the  contrary,  the  evidence  showed  that  such  improve- 
ments were  constructed  by  defendant  Block,  who  asked  no 
affirmative  relief;  (c)  the  defendant  (plaintiff)  has  been 
denied  a  trial  as  in  ordinary  actions  as  to  the  value  of  the 
real  estate  and  of  such  improvements;  (d)  there  is  no  pro- 
vision of  law  for  the  appraisement  of  value  and  entry  of 
judgment,  as  required  by  the  decree  of  the  court  in  thid 
cause. 

As  to  the  question  presented  in  regard  to  whether  the 
decree  was  without  the  issues  raised  by  the  pleadings  as 
claimed  by  appellants.  The  defendant  Block  filed  an  answer 
and  general  denial.  Defendant  Grimm,  however,  filed  an  an- 
swer and  cross-petition,  in  which  he  claimed  under  his  con- 
veyances the  title  to  the  land,  and,  among  other  things,  ad- 
mitted that  plaintiff  was  the  owner  of  that  part  of  Lots  2 
and  3  in  Block  109  which  is  now  occupied  by  the  right  of 
way  of  plaintiff  company,  as  shown  by  plat  attached  to  and 
made  a  part  of  the  warranty  deed  from  W.  Q.  Block  to 
Jacob  Grimm,  and  by  cross-petition  alleged  that  he  is  the 
absolute  owner  in  fee  simple  of  all  of  Lots  1  and  2  in 
Block  109,  except  so  much  of  said  lots  as  is  now  occupied 
by  the  right  of  way  of  the  plaintiff  company,  as  shown  by 
plat  made  a  part  of  the  warranty  deed  before  named,  to 
defendant;  alleged  that  he  and  his  grantors  acquired  title 
by  purchase  from  the  owners  of  said  real  estate,  and  that 
he  and  his  grantors  have  been  in  actual,  open,  notorious, 
exclusive,  continuous  and  adverse  possession  thereof  under 
claim  of  right  and  color  of  title  for  more  than  30  years. 
In  another  division  of  the  cross-petition,  he  alleged  that 
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the  boundary  lines  between  that  part  of  said  lots  so  owned 
hy  this  defendant  as  above  stated,  and  the  fight  of  way  of 
the  plaintiff,  have  been  distinctly  marked  by  the  erection  uf , 
permanent  improvements  upon  the  land  so  owned  by  this 
defendant,  and  said  lines  have  been  acquiesced  in  by  said 
plaintiff  for  more  than  20  yeavs  last  past,  and  that  plaintiff 
is  estopped  and  barred  by  the  erection  of  said  improvements 
from  having  or  claiming  any  right,  title  or  interest  in  and 
to  the  real  estate  so  owned  by  the  defendant;  and  alleged 
further,  in  another  division,  that  defendant  and  his  grant- 
ors have  built  and  erected  valuable  and  permanent  improve- 
ments upon  said  premises,   which  improvements  were  so 
built  and  erected  with  the  knowledge  of  said  plaintiff,  and 
that  the  defendant  will  be  greatly  injured  if  he  is  com- 
pelled to  remove  such  improvements,  and  that  plaintiff  is, 
therefore,  barred  and  estopped  from  claiming  any  right, 
title  or  interest  in  or  to  the  premises,  and  the  prayer  of 
his  cross-petition  is  that  his  title  in  and  to  said  lots  be  con- 
firmed in  defendant  against  the  adverse  claims  of  plaintiff, 
and  that  plaintiff  be  barred  and  estopped .  from  having  or 
claiming  any  right,  title  or  interest  in  and  to  said  prem- 
ises adverse  to  defendant,  and  that  the  boundaries  between 
the  right  of  way  of  plaintiff  and  that  part  of  said  lots  so 
owned  by  said  defendant  be  established  and  confirmed,  and 
for  general  equitable  relief. 

It  will  be  seen  from  this  that  defendant 

^'  con^ormuV  to      Griuim  was  claiming  title  to  the  land  itself, 

etc?f  quieting     au^  set  up  the  matter  of  the  buildings  and 

title :    Occupy-       .  ,  j.  i  •      x      i    • 

ing  ciaimanta'     improvements  as  an  estoppel  against  plain- 

tiff  from  claiming  title  to  the  land.  On  this 
point,  appellants  contend  that,  in  equity,  relief  granted 
must  be  consistent  with  the  facts  pleaded,  and  a  judgment 
or  decree  different  from  that  prayed  is  erroneous,  citing 
Bottorff  V.  Lewis,  121  Iowa  27,  33;  Johnston  v.  Myers,  138 
Iowa  497,  500;  and  that,  in  equity,  a  decree  must  conform 
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to  the  facts  pleaded  as  well  as  the  prayer  of  the  petition, 
for  the  defendant  is  entitled  to  his  day  in  court  upon  the 
issues  joined,  citing  Section  3775,  Code,  1897,  and  Johfis- 
ton  V.  Myers,  supra. 

In  addition  to  the  pleadings  before  set  out,  the  plain* 
tiffs,  in  their  answer  to  Qrimm's  cross-petition,  allege: 

''On  information  and  belief,  the  plaintiff  alleges  the 
fact  to  be  that  the  sheds  described  by  defendant  Oriinm  in 
his  cross-petition  were  erected  through  oral  permission  on 
the  part  of  the  then  officers  of  the  plaintiff  and  its  grantors 
to  remove  the  same  on  request,  and  with  full  knowledge  on 
the  part  of  the  grantors  of  the  said  defendant  Jacob 
Grimm;  that  the  said  sheds  and  buildings  were  not  on  the 
property  owned  by  the  said  grantors  of  Jacob  Grimm,  but 
were  on  the  right  of  way  and  property  of  the  piaintiff-s 
gran,tors,  and  that  the  holding  of  said  Jacob  Grimm  and  his 
grantors  has  not  been  advei^se  to  the  plaintiff  at  any  time, 
but  has  been  un4er  and  subject  to  the  title  of  the  plain- 
tiff and  its  grantors." 

There  is  testimony  upon  this  point,  some  of  which 
will  be  referred  to  as  briefly  as  may  be.  Witness  Block 
testified,  in  part,  that  he  saw  the  premises  in  1902;  that, 
at  that  time,  there  was  a  ahell  shed  80  feet  long  on  the 
west  side  of  the  railroad  tracks,  and  a  little  building  14 
feet  long  on  the  east  side;  that  the  sheds  were  rebuilt  the 
next  year,  and  that  they  built  two  houses  and  a  bam ;  that 
the  bam  is  now  located  where  it  was  originally  located  in 
1903;  that  defendant  Block  went  into  possession  of  all  the 
property  except  that  occupied  by  the  railway  company  by 
the  tracks,  and  claimed  to  own  all  of  it  except  what  the 
railway  company  occupies  with  the  tracks ;  that,  in  1908,  the 
sheds  originally  purchased  were  torn  down  and  rebuilt; 
they  were  put  on  concrete  foundations  and  floors,  and  a  new 
office  and  new  scale  were  also  constructed,  and  the  sheds 
that  were  built  in  1908  are  still  on  the  premises;  they  cover 
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the  same  ground  that  the  old  shed  did,  and  extend  farther 
north  and  farther  south  and  farther  west;  they  were  made 
larger.    He  says  further : 

"At  the  time  we  were  rebuilding,  the  railway  com- 
pany furnished  some  of  the  dirt  to  fill  the  ground  between 
the  retaining  wall  and  the  side  track  on  the  weat  side.  The 
floors  and  retaining  wall  are  of  a  permanent  character. 
The  upper  structure  is  frame  and  has  a  fireproof  roof.  In 
the  construction  of  the  sheds  we  spent  about  11,800.  The 
barn  cost  about  |1,100  in  1902.  The  lots  in  question  were 
not  of  great  value;  apart  from  the  trackage,  the  real  con- 
sideration I  paid  was  |750,  which  included  such  improve- 
ments as  there  were  on  the  ground." 

Defendant  Grimm  testified : 

"I  claim  title  to  all  of  Lots  1  and  2  in  Block  109  out- 
Bide  of  six  feet  of  the  center  of  both  switches  on  both  sides ; 
I  acquired  title  by  warranty  d^d  from  Mr.  Block  in  1912. 
•  *  *  The  shed  and  bam  were  on  the  premises  when 
I  got  them." 

The  decree  of  the  trial  court  found  the 
■  ttire  ani'form:   issues  presented  by  the  pleadings  in  favor  of 

I^STftl    &11Cl 

equitable:  do-     the  plaintiff  below,  appellant  here.    Title  to 

creelng  un-  , 

autborized  the  real  estate  m  controversy  was  quieted 

remedy. 

(n  the  plaintiff,  and  the  title  was  also  con- 
firmed, so  that  the  decree  determined  the  defense  present- 
ed, based  upon  adverse  possession,  under  color  of  title,  and 
as  based  upon  title  because  of  equitable  estoppel.  Unless 
these  defenses  were  determined  adversely  to  defendants,  the 
court  wrongfully  entered  the  decree  quieting  and  confirm- 
ing title  in  plaintiff.  But  this  question  is  not  now  open, 
and  is  immaterial  on  this  appeal  because  more  than  six 
months  have  elapsed  since  the  rendition  of  the  decree,  and 
defendants  have  not  attempted  to  appeal  therefrom ;  so  that 
It  would  seem  that  the  questions  involved  in  the  determina- 
tion of  title  to  the  real  property  are  foreclosed.    The  de- 


May  1917]    0.  R.  I.  &  P.  B.  Co.  v.  Pearl  City  Fuel  Co.    1279 

fendant  Block  asked  no  affirmative  relief.    His  grantee, 
Grimm,  one  of  the  defendants,  did  ask  relief,  to  the  extent, 
and  only  to  the  extent,  that  his  title  be  decreed  paramount 
to  that  of  plaintiff  because  of  an  alleged  equitable  estoppel. 
It  seems  that  the  court  attempted  to  apply  the  provisions 
of  the  Code  concerning  the  rights  of  occupying  claimants. 
2.    It  is  contended  by  appellants  at  this  point  that 
at  common  law  there  is  no  liability  on  the  part  of  the  own- 
er of  real  estate  for  improvements  made  in  good  faith  by 
an  occupying  claimant,  and  that  the  right  to  recover  there- 
for is  based  upon  the  statute,  and  the  claimant  must  bring 
liimself  within  its  provisions.     In  support  of  this  proposi- 
tion, they  cite  Luhquest  v.  Ten  Eyck,  40  Iowa  213.    And 
further,  that  the  Occupying  Claimants'  Act  provides  a  spe- 
cial remedy,  and  he  who  seeks  to  avail  himself  of  it  must 
bring  himself  within  the  statute  and  pursue  the  course 
therein  indicated.     Sections  2964  to  2971,  Code,  1897;  Ufidt 
V.  Uihlein,  116  Iowa  48.     And  see,  as  having  a  bearing, 
Jefferson  v.  Rust,  155  Iowa  133 — 137.     And  that  the  occupy- 
ing Claimants'  Act  does  not  contemplate  the  recovery  of 
any  personal  judgment  against    the    landowner,    Lindt  v. 
Uihlein,  supra;  Dungan  v.  Von  Pulil,  8  Iowa  263.     See,  aUo, 
McCormick  v.  Dumbarton  Realty  Co,,  156  Iowa  692,  695. 

Appellants  complain  that  they  were  denied  a  trial  as 
to  the  value  of  the  real  estate  and  said  improvements.  Sec. 
2964,  Code,  1897,  provides : 

"Where  an  occupant  of  real  estate  has  color  of  title 
thereto,  and  in  good  faith  has  made  valuable  improvements 
thereon,  and  is  afterwards  in  a  proper  action  found  not  to 
be  the  owner,  no  execution  shall  issue  to  put  the  plaintiff  in 
possession  of  the  same,  after  the  filing  of  a  petition  as  here- 
inafter provided,  until  the  provisions  of  this  chapter  have 
been  complied  with." 

Sec.  2965,  Code,  1897,  provides: 

**Such  petition  must  set  forth  the  grounds  on  which  the 
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defendant  seeks  relief,  stating  as  accurately  as  practicable 
the  value  of  the  real  estate,  exclusive  of  the  improvements 
thereon  made  by  the  claimant  or  his  grantors,  and  the  value 
of  such  improvements.  The  issues  joined  thereon  must  be 
tried  as  in  ordinary  actions,  and  the  value  of  the  real  estate 
and  of  such  improvements  must  be  separately  ascertained 
on  the  trial." 

Sec.  2966,  Code,  1897,  provides : 

"The  plaintiff  in  the  main  action  may  thereupon  pay 
the  appraised  value  of  the  improvements  and  take  the  prop- 
erty, but  should  he  fail  to  do  this  after  a  reasonable  time, 
to  be  fixed  by  the  court,  the  defendant  may  take  the  prop- 
erty upon  paying  its  value,  exclusive  of  the  improvements. 
If  this  is  not  done  within  a  reasonable  time,  to  be  fixed  by 
the  court,  the  parties  will  be  held  to  be  tenants  in  common 
of  all  the  real  estate,  including  the  improvements,  each 
holding  an  interest  proportionate  to  the  values  ascertained 
on  the  trial." 

These  statutes  were  not  complied  with.  No  such  peti- 
tion as  contemplated  by  the  statute  was  filed,  ^nd  no  issue 
was  raised  by  the  pleadings  as  to  the  value  of  the  improve- 
ments and  the  real  estate  as  contemplated  by  the  statute^ 
and  there  was  no  iv'ml  on  that  issue.  We  think  the  stat- 
ute does  not  contemplate  such  an  issue  in  the  main  action, 
before  the  determination  of  the  title  to  the  real  estate. 
Such  an  issue  in  the  main  action  would  be  premature,  and 
the  issue  wa»  not  raised  after  the  determination  on  the  mer- 
its. Doubtless,  such  a  petition  could  be  filed  thereafter, 
and  probably,  in  the  same  action,  because  it  has  been  held 
that  the  proceeding  by  the  occupying  claimant  is  ancillary 
to  the  main  suit.  CMpman  v.  Barger,  4  Dillon  (U*.  S.  Cir. 
Ct.)  557.  Under  the  statute,  the  issues  joined  on  the  ques- 
tion as  to  the  values  must  be  tried  as  in  ordinarv  actions, 
and  thereafter,  plaintiff  in  the  main  action  may  pay  the  ap- 
praised value  of  the  improvements  and  take  the  property; 
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and  if  he  fails  to  do  this,  the  defendant  may  take  the  prop- 
erty npon  paying  its  value,  exclusive  of  the  improvements. 
The  decree  in  this  case  wipes  out  the  "occupying  claimant*' 
remedy,  and  prevents  a  hearing  to  plaintiff  on  the  question 
of  the  values  of  the  property,  and  does  not  give  the  plain- 
tiff the  right  to  elect  to  take  the  improvements,  but  allows 
the  defendant  to  elect  to  take  the  value  thereof,  without  a 
hearing,  and  cuts  the  plaintiff  off.  In  this,  we  think  the 
trial  court  was  in  error,  and  that  the  personal  judgment 
ordered  in  the  decree,  and  the  entry  thereof,  if  judgment 
"was  entered,  was  without  the  issues  and  unauthorized,  and 
that  the  plaintiff  would  be  entitled  to  be  heard  in  case  such 
a  petition  as  the  statute  contemplates  had  been  filed. 

It  follows,  then,  that  that  part  of  the  decree  complained 
of  is  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings in  harmony  with  the  opinion,  if  proper  pleadings 
are  filed. — Reversed  and  Remanded, 

Gaynor,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 


James  A.  Nickbrson,  Appellee,  v.  A.  L.  Walker  et  al., 

Appellants. 

MASTEB  AND  SERVANT:     Too]s»    Macbinery,    AppUanoes,    Etc., 

1  —< 'Simple  AppUance^Bulo— TTnequal  Oppofftunlty  of  Master  and 
Servant  to  DiBOOver  Defects.  The  "simple  appliance"  rule,  to 
wit,  that  a  master  is  under  no  duty  to  inspect  simple  or  com- 
mon tools,  does  not  apply  when,  as  to  an  appliance  furnished 
by  the  master  for  use,  the  servant  is  not  so  favorably  situated 
to  observe  defects  as  the  master. 

PRINCIPLE  APPLIED:     See  No.  8. 

2£ASTEB  AND  SERVANT:     Tools,  MAchlnery,  Appliances,  Etc.^ 

2  Duty  of  Servant  to  Dispect.  A  servant  who  Is  under  no  duty 
to  personally  handle,  use  or  employ  an  appliance  may  justly 
assume  that  it  is  in  a  reasonably  safe  condition. 

PRINCIPLE  APPLIED:     See  No.  8. 

MASTER  AND  SERVANT:     Tocds,  Machinery,  Appliances,  Etc.— 

3  Defects— Purchase  From  Reputable  Maaufactorer— Effect.    The 

Vol.  179  la.— Jl 
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purchase  by  a  master  of  an  appliance  suitable  in  form  for  the 
purpose  for  wblch  it  is  to  be  used,  from  a  reputable  dealer  or 
manufacturer,  is  not  concltiaive  evidence  of  due  care.  The 
master  will  be  held  to  have  known  of  a  defect  which  might 
have  been  discovered  by  such  an  examination  as  an  ordinarily 
prudent  person  ordinarily  makes  upon  the  purchase  of  the  ap- 
pliance in  question. 

PRINCIPXjB  APPLIED:  It  was  no  part  of  the  duties  of  a 
servant  to  harness  a  heavy  draft  horse,  but  simply  to  use  the 
horse  after  it  was  harnessed.  In  compliance  with  the  master's 
directions,  the  servant  hitched  the  horse  to  a  wagon  loaded  with 
lumber,  and  started  to  drive  it  to  a  shed  where  it  was  to  be 
unloaded.  After  proceeding  a  short  distance,  another  servant 
in  some  manner  hit  the  horse.  The  horse  lunged  forward, 
the  hame  strap  broke,  the  horse  pulled  through  the  harness, 
the  servant  was  jerked  from  the  top  of  the  load  and  severely 
injured.  This  hame  strap  had  been  purchased  of  a  reputable 
harness  maker,  who  made  it  on  a  special  order  from  the  mas- 
ter, and  had  been  in  use  "a  few  weeks."  It  was  extra  large 
and  wide,  being  from  1%  to  1^4  inches  wide,  was  of  ordinary 
thickness,  and  was  such  a  strap  bs  is  ordinarily  used  on  the 
harness  of  a  heavy  draft  horse.  Concededly,  it  appeared  to  be 
fit  and  suitable  when  purchased.  Concededly,  it  had  been  well 
made.  Ebcpert  testimony  was  in  dispute  on  the  question  whether 
this  strap  had  been  burned  and  weakened  in  the  process  of 
tanning,  but,  concededly,  no  casual  examination  by  a  layman 
would  have  discovered  such  condition  from  its  external  ap- 
pearance. The  maker  strongly  contended  that  in  its  manu- 
facture nothing  whatever  indicated  that  the  leather  was  de- 
fective. Expert  evidence  tended  to  show  that  the  harness  maker 
ought  to  have  discovered  its  defective  condition  when  he 
made  it.  Aside  from  this  conflicting  testimony,  the  leather  was 
probably  defective.    Held: 

(a)  The  servant  might  justly  assume  that  the  harness  was 
In  a  reasonably  safe  condition. 

(b)  The  master  was  under  a  duty  to  inspect  the  strap  with- 
in the  scope  of  the  rule  announced  above;  but 

(c)  The  evidence  showed  that  he  had  made  such  an  inspeo- 
tion,  and  consequently  was  not  negligent 

Appeal  from  Black  Hawk  Disti-ict  Court. — H.  B.  Boies^ 

Judge. 

Wednesday^  May  16,  1917. 


J 
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Action  for  damages  resulted  in  judgment  for  plaintiff, 
from  which  defendant  appeals. — Reversed, 

Mears  d  Lovejoy^  for  appellants. 

Reed  &  Tuthill,  for  appellee. 

Ladd,  J. — The  copartnership  composed  of  A.  L.  and 
W.  R.  Walker,  known  as  the  Walker  Lumber  Company,  was 
engaged  in  the  retail  lumber  business  in  the  pitj  of  Water- 
loo. The  plaintiff,  Chas.  A.  Nickerson,  was  in  their  employ- 
ment. He  testified  that,  on  August  29,  1913,  lumber  had 
been  sorted  and  loaded  on  a  low-wheeled  one-horse  wagon, 
when  one  of  defendants  directed  him  to  hitch  the  bay  horse 
to  the  wagon  and  haul  the  lumber  to  the  shed  where  the 
carpenters  were  working — that  Hanks  would  show  him 
where  to  leave  it.  Thereupon,  he  hitched  the  horse  to  the 
wagon,  got  on,  and,  taking  the  lines,  stood  on  the  lumber 
as  he  drove,  following  Banks.  The  latter,  after  going 
ahead  some  distance,  stepped  aside,  and,  as  the  horse  came 
opposite  him,  ''ran  his  hammer  up  and  hit  the  horse  on  the 
side.  The  horse  gave  a  sudden  rush  in  the  harness,  and  I 
heard  a  kind  of  a  crash  and  that  was  all  I  knew."  One 
of  the  hame  straps  broke,  the  horse  pulled  through  the  har- 
ness and  dragged  Nickerson  to  the  ground,  seriously  in- 
juring him.  Plaintiff  alleged  in  his  petition  that  the  hame 
strap  was  of  poor  material,  rotten,  and  that  defendants 
were  n^ligent  in  failing  to  see  that  the  horse  was  prop- 
erly harnessed,  and  in  failing  to  furnish  a  harness  with 
hame  strap  of  sufficient  strength  so  that  it  would  not  break. 
These  allegations  were  put  in  issue  by  the  answer  and  sub- 
mitted to  the  jury,  the  court  instructing  that  there  was  no 
evidence  that  defendant  knew  of  any  defect  in  the  hame 
strap;  that  the  burden  of  proof  was  on  plaintiff  to  show 
by  a  preponderance  of  the  evidence : 

''That  the  hame  strap  connecting  the  harness  of  said 
horse  was  so  defective  as  to  render  it  unsafe  for  use  when 
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used  to  do  the  work  for  which  it  was  intended,  and  that 
defendants  ♦  •  •  in  the  exercise  of  reasonable  care 
on  their  part  should  have  known  of  its  defective  condition. 
Upon  the  question  of  whether  the  defendants  could  in  the 
exercise  of  ordinary  care  have  discovered  and  known  af  the 
defective  condition  of  said  hame  strap,  if  it  was  defective, 
you  are  instructed  that  the  defendants  were  required  to 
make  such  inspection  or  examination  of  their  harness  an<^« 
hame  strap  as  would  ordinarily  be  made  under  the  same 
or  like  circumstances  by  reasonably  careful  and  prudent 
persons,  who  were  in  the  exercise  of  ordinary  care  on  their 
part,  and  if  you  find  that  the  defendants  by  the  exercise 
of  ordinary  care  would  have  discovered  the  defect  in  the 
hame  strap,  if  it  was  defective,  then  they  were  n^iigent  in 
failing  to  discover  the  same.  But  if  you  find  from  the  evi- 
dence in  this  case  that  the  defect  in  the  hame  strap  which 
caused  the  breakage,  if  such  hame  strap  was  defective,  was 
a  latent  and  concealed  defect,  which  the  defendants  would 
not  have  discovered  by  the  exercise  of  ordinary  care  on  their 
part,  then  they  were  not  negligent  in  failing  to  discover 
ike  same.  The  defendants  were  not  insurers  of  the  plain- 
tiff, and  were  not  required  to  use  every  possible  precaution 
to  avoid  injury  to  the  plaintiff,  nor  to  make  accidental  in- 
jury to  the  plaintiff  impossible.  But  it  was  the  duty  of 
the  defendants  to  exercise  ordinary  care  to  furnish  plaintiff 
with  reasonably  safe  and  suitable  appliances  and  instru- 
mentalities with  which  to  do  the  work  required  of  him,  and 
if  the  defendants  failed  to  exercise  ordinarv  care  in  that 
respect,  they  were  negligent.  If  they  did  exercise  such  care^ 
they  were  not  negligent." 

Many  errors  are  assigned,  and  several  of  these  analyt- 
ically subdivided,  but  only  two  are  covered  by  brief  points 
or  argument,  and  these  are:  (1)  That  defendant  was  not 
proven  to  have  been  negligent,  and  therefore  the  court  erred 
in  not  directing  a  verdict  in  its  favor;  and  (2)  the  court 
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erred  in  not  so  doing,  for  that  .such  negligence,  if  proven, 
was  not  shown  to  have  been  the  proximate  cause. 

I.    Was  the  evidence  such  that  defend- 
1.  mastbr  and       ant  nujght  have  been  found  to  have  been  n^* 

SERTANT  :   tools,      _ .  .  -»        __-   .  .*•,  «  /-\.  m 

machinery,  ap-    ligent?    This  might  have  been  (1)  in  fur* 

pliances,  etc. : 

''Bimjpie  appii-  nishing  a  defective  hame  strap  originally, 
nnwai  opl  or  (2)  in  omitting  reasonable  inspection 
Srvimt'S^  thereafter,  and  hereby  failing  to  discover 
fictT*"^  ^®"        the  defect  which  would  have    been    ascer- 

tained  had  ordinary  diligence  in  this  respect 
been  exercised.  No  evidence  bearing  on  the  last  issue  #as 
adduced,  and,  as  the  burden  of  proof  was  on  plaintiff,  fur- 
ther attention  to  this  phase  of  the  case  is  unnecessary. 
That  the  master  is  required  to  exercise  reasonable  care  in 
furnishing  appliances  which,  if  handled  with  ordinary  pru- 
dence, can  be  used  with  safety  by  the  employee  in  the  per- 
formance of  the  task  assigned  him,  is  elementary  law  {Funk 
r.  Leonard  Cons.  Co.,  159  Iowa  320),  and  the  question  is 
whether  defendant  met  this  obligation.  The  plaintiff  was 
not  required  to  harness  or  care  for  the  horse,  but  merely  to 
handle  it  after  it  was  harnessed  by  someone  else.  The  hame 
straps  connect  the  hames  and  hold  them  on  the  collar  above 
and  below,  and  are  tightly  buckled,  so  that  casual  or  or- 
dinary observation,  such  as  a  driver  would  be  likely  to  be- 
stow, would  not  detect  defects  such  as  poor  quality  of  the 

leather  in  the  strap.    This  being  so,  he  was 

O     lUf  ASnTIBR    AND  « 

SERVANT :  tools,  not  bouud  to  inspect  or  test  the  strength  or 
pifances.'^^etc!?'  quality  of  the  harness  or  its  parts,  but  might 
servant  to  assume,  in  driving,  that,  as  a  whole,  it  was 

Inspect.  o7  7  7 

suitable  for  the  purposes  used.  The  facts, 
then,  do  not  involve  the  simple  or  common  tool  rule.  That 
rule  rests  upon  the  assumption  that  the  servant  is  in  as 
good  a  position  to  observe  any  defects  as  the  master^  and^ 
for  that  reason,  inspection  by  the  master  prior  to  furnish- 
ing the  tools  is  not  essential  to  his  adequate  protectioin. 
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Meyer  v.  Ladetoig,  130  Wis.  566  (13  L.  E.  A.  [N.  S.l  684). 
Gommon  tooIS;  such  as  hammer,  hand  saw,  chisel,  ladder, 
and  the  like,  are  seen  in  their  entirety  in  using,  and  defects, 
Decessarily,  are  as  apparent  to  the  servant  in  using  as  to 
the  master  on  inspection,  and,  as  both  necessarily  enjoy  the 
same  facilities  for  detecting  defects,  there  is  no  orcasi€)ii 
for  .one  to  protect  the  other.  In  other  words,  there  can  be 
no  difference  in  knowledge,  and  for  this  reason  the  doctrine 
of  respondeat  superior  does  not  apply.  For  collection  of 
ca^s  supporting  the  above,  see  Vanderpool  v.  Partridge^ 
(l%br.)  15  L.  B.  A.  (N.  S.)  668;  Sheridan  v.  Gorhnm  Affg, 
Co.,  (R.  I.)  13  L.  B.  A.  (N.  S.)  687;  Gulf,  C\  d  8.  F.  R.  Co. 
V.  Larkin,  98  Tex.  225  (1  L.  B.  A.  [N.  S.]  944) ;  Parker  v. 
Wood  Lwmber  Co.,  (Miss.)  40  L.  B.  A.  (N.  S.)  832;  Wil 
liams  V.  Garhutt  Lnmher  Co,,  132  Ga.  221  (64  S.  E.  65) ;  3 
Labatt's  Master  &  Servant,  Section  924  a. 

Here,  the  defect  in  the  harness  was  not  within  the  ob- 
servation of  one  merely  driving  the  horse,  already  har- 
nessed, nor  likely  to  be  detected  by  one  in  the  ordinary 
performance  of  duties  such  as  devolved  upon  plaintiff. 
Only  by  thorough  inspection  might  he  have  ascertained  the 
defect,  if  any  there  was,  in  the  hame  strap.  For  this  rea- 
son, as  previously  said,  the  common  or  -simple  tool  doctrine 
has  no  application. 

The  evidence  disclosed   that  the  hame 

®"  ^kr7an\  mS>18,   8trap  was  either  V/s  or  li^  inches  wide,  and 

pliancesr^'eu-? :     of  Ordinary  thickness,  and  was  such  a  strap 

chage  from         as  Ordinarily  is  used  on  the    harness   of    a 

reputable  manu-    ,  ,      -    ,  -rj      ,  ■•     ,  . 

facturer:  heavy  draft  horse.     It  also  appeared  that  it 

was  obtained  from  a  reputable  maker  of 
harness,  and,  because  of  this,  appellants  contend  that  they 
exercised  the  degree  of  care,  in  furnishing  appliances,  ex- 
acted by  the  law.  All  the  cases  hold  that  the  purchase  of 
appliances  suitable  in  form  for  the  purpose  to  be  used,  and 
of  a  reputable  dealer  or  manufacturer,  is  evidence  of  the 
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exercise  of  due  care  on  the  part  of  the  master,  and,  in  thd 
absence  of  other  proof,  obviates  the  necessity  of  any  techni- 
cal test  or  expert  inspection  by  or  for  the  master.    It  is 

• 

strong  evidence  of  the  exercise  of  the  d^ree  of  care  exacted 
of  the  employer,  and  undoubtedly  may  be  conclusive  in 
some  instances,  and  will  be  prima-facie  evidence  in  others. 
But  where  the  defect  might  have  been  ascertained  by  an  ex- 
amination such  as  a  prudent  person  ordinarily  makes  upon 
the  purchase  of  a  tool  or  appliance  of  the  kind,  we  are  of 
opinion  that  nothing  less  should  be  exacted  of  the  master. 
Certainly,  nothing  less  than  this  would  measure  the  degree 
of  care  and  prudence  exacted  of  him.  An  article  may  he 
of  approved  pattern,  and  procured  of  a  maker  of  repute, 
and  yet  prove  not  only  defective,  but  apparently  so,  on  the 
most  casual  observation  when  obtained  and  before  being 
placed.  To  relieve  the  master  of  the  duty  of  taking  notice 
of  what  an  ordinarily  prudent  person  would  observe  under 
like  circumstances  would  greatly  impair  the  doctrine  that 
the  duty  of  exercising  ordinarj^  care  in  furnishing  safe  ap- 
pliances is  nondelegable.  To  say  arbitrarily  that  the  meas- 
ure of  care  exacted  is  the  mere  buying  of  an  appliance  of 
approved  pattern  of  a  reputable  maker,  would  permit  the 
master,  indirectly,  in  buying,  to  cast  the  entire  responsi- 
bility on  the  maker.  That  he  has  so  bought  would  be  a 
strong  and  often  a  controlling  circumstance  evidencing  the 
exercise  of  due  care,  but,  as  said,  notwithstanding  this,  if 
the  defect  would  have  been  observed  upon  such  inspection  as 
persons  of  ordinary  prudence  would  bestow  in  buying,  the 
master  is  bound  to  see.  In  other  words,  as  is  said  in  the 
decisions,  this  is  such  a  circumstance  as  will  put  a  prudent 
man  on  inquiry,  and  cast  upon  him  the  burden  of  ascertain- 
ing the  probable  effect  of  the  defect  on  the  safety  of  his  em- 
ployees. Parker  v,  HaileyOla  Coal  Co.,  (Okla.)  40  L.  R. 
A.  (N.  S.)  1120;  Petroleum  Iron  Works  Co.  v.  Boyle ^  102 
O.  C.  A.  579;  1  Labatt  on  Master  and  Servant  (1st  Ed.) 
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327;  26  Oyc.  1189;  4  Thompson  on  Negligence,  Sec.  3990. 

The  master,  notwithstanding  so  purchasing  appliances, 
owes  the  duty  of  such  inspection  as  an  ordinarily  prudent 
person,  not  an  expert,  would  make  under  similar  circum- 
stances. If  the  defect  in  machinery  or  appliances  is  latent, 
so  as  not  to  be  discoverable  upon  ordinary  inspection,  the 
purchaser  has  filled  the  measure  of  care  exacted  in  purchas- 
ing of  suitable  pattern  for  the  purpose,  and  of  a  reputable 
manufacturer  or  dealer.  But  if  discoverable  in  the  exercise 
of  ordinary  care,  the  master  is  chargeable  with  knowledge 
of  the  defect,  and  must  suffer  the  consequences  of  furnish- 
ing such  an  instrumentality  to  his  employee.  A  technical 
inspection,  such  as  might  be  given  b^^  an  expert  or  one  en- 
gaged in  a  particular  line  of  employment,  is  not  required. 
Deane  v.  Roaring  Fork  E.  L.  d  P.  Co,,  5  Colo.  App.  521  (39 
Pac.  346).  As  said  in  Carlson  v.  Phoenix  Bridge  Co.,  55 
Hun  (N.  T.)  485: 

"A  minute  examination  and  test  would  have  detected 
the  latent  defect  in  the  iron  in  this  case,  yet  the  institution 
of  such  an  examination  would  evidence  extraordinary  vig- 
ilance and  caution,  and  that  is  not  ever  exacted  from  a  mas- 
ter in  respect  to  the  provision  of  implements  for  his  ser- 
vant. ♦  •  •  There  is  no  conceivable  defect  which  may 
not  be  discovered  by  some  possible  test.  The  law  is  de- 
signed for  application  to  the  ordinary  affairs  of  business 
and  everyday  life.  All  men  are  not  scientists,  and  all  are 
Justified  in  acting  upon  certain  assumptions  and  appear- 
ances. ♦  •  ♦  We  do  not  test  a  harness  or  a  wagon 
which  we  order  from  a  reputable  dealer  before  we  use  the 
same,  and  there  were  no  circumstances  surrounding  the 
manufacture  of  the  hook  in  question  which  would  induce 
a  prudent  man  to  depart  from  the  usual  course  of  pro- 
cedure, and  adopt  special  and  extraordinary  precautions/' 

On  appeal,  the  Court  of  Appeals,  in  132  N.  Y.  273  (30 
N.  E.  750),  added  that: 
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'*Wheii  articles  are  manufactured  by  a  process  ap- 
proved by  use  and  experience,  and  apparently  properly  fin- 
ished and  stamped,  it  is  not  usual  for  them  to  be  tested 
again  in  quality,  and  such  examinations  are  not  generally 
required  by  law.  ♦  ♦  •  All  the  best  iron  and  steel  is 
made  in  a  few  large  establishments.  The  evidence  shows 
that  all  practicable  tests  are  used  during  the  process  of 
manufacture,  and  the  completed  product  represents  the  best 
article  that  can  be  produced.  It  passes  into  the  hands  of 
dealers,  and  so  reaches  the  consumer^  If  the  best  refined 
iron  is  required,  the  purchaser  may  assume  that  the  tests 
necessary  to  produce  that  article  have  been  properly  made 
and  the  work  properly  done.  He  must  see  that  the  work 
he  undertakes  to  do  is  properly  performed,  but  If  the  tool 
breaks  from  an  internal  defect  in  the  material,  not  appar* 
ent  from  an  external  examination  of  the  iron,  or  in  the 
process  of  making  the  tool,  the  master  is  no  more  respon- 
sible than  he  would  be  if  he  had  purchased  it  ready  made  in 
the  market,  or  if  it  had  broken  from  an  external,  apparent 
defect  produced  by  use,  of  which  he  was  not  chargeable  with 
knowledge." 

See  Ronghan  v.  Boston  d  L.  Block  Co,,  161  Mass«  24 
(36  N.  E.  461) ;  Allison  Mfg.  Go.  t?.  McOormick,  118  Pa. 
519  (4  Am.  8t.  613).  All  exacted  is  that  the  master  make 
such  inspection  as  a  purchaser  of  ordinary  capacity  ordi- 
narily would  make  under  like  circumstances.  Such  proof 
of  approved  pattern  and  purcnase  of  a  reputable  dealer  or 
maker  is  held  by  some  courts  conclusive  proof  of  the  ex- 
ercise of  ordinary  care;  by  others,  prima-facie  evidence 
thereof;  and  by  others,  to  constitute  strong  evidence  there- 
of and  conclusive,  if  coupled  with  proof  of  such  inspection 
as  an  ordinarily  prudent  person,  not  an  expert,  would  make 
upon  the  purchase  of  a  like  instrument.  Many  mechanical 
instruments  are  of  a  character  ^uch  that  any  inspection 
other  than  by  an  expert,  or  tested  otherwise  than*  by  the 
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use  of  facilities  possessed  at  the  factory,  would  be  of  no  ad- 
vantage, and  as  to  these,  the  purchaser  necessarily  relies 
on  the  manufacturer  to  have  subjected  the  instrument  to 
such  tests  as  are  necessary  to  assure  safety  in  its  use.  A 
large  portion  of  the  decisions  declaring  evidence  of  having 
purchased  of  approved  pattern  and  from  a  reputable  maker 
are  of  this  class.  Whether  the  evidence  makes  out  prima- 
facie  proof  of  the  exercise  of  due  care  seldom  arises,  and 
an  examination  of  the  cases  sometimes  cited  as  so  holding 
discloses  that  the  point  was  not  touched.  See  Nordquist 
V.  Fuller,  182  Mass.  411  (65  N.  E.  834) ;  Oihson  v.  Miltoau^ 
kee  Light,  Heat  d  Traction  Co.,  144  Wis.  140  (128  N.  W. 
877) ;  Siegel  v.  Detroit,  G.  R.  d  M.  R.  Co.,  160  Mich.  270 
(125  N.  W.  6).  W^e  are  of  opinion  that  defendant  mu^t 
have  made  such  an  examination  of  the  strap  as  a  man  of 
ordinary  prudence  would  have  made  under  like  circum- 
stances. 

II.  The  evidence  is  undisputed  that  defendant  pur- 
chased the  hame  strap  of  approved  pattern  and  of  a  rep- 
utable dealer,  and  that  defendant  directed  an  employee  "to 
get  the  best  strap  that  they  could  get  in  the  shop,  and  if 
they  hadn't  a  big,  heavy  strap,  to  have  one  made  to  order." 
The  employee  called  on  the  Western  Harness  &  Supply 
Company,  and  informed  one  of  its  employees,  named  Benz, 
a  harness  maker  of  long  experience,  that  ^^he  wanted  an  ex- 
tra heavy  hame  strap  for  the  W^alker  Lumber  €onipany." 
Benz  testified  to  having  made  the  strap;  that  he  cut  it  from 
the  ordinary  stock  leather  in  the  shop ;  and  that  '4t  was  as 
good  stock  as  I  could  buy ;"  that  there  was  no  indication  of 
the  leather's  having  been  burned  or  weakened  or  otherwise 
injured  in  the  process  of  tanning,  or  that  it  was  other  than 
first  class  leather,  or  of  the  particular  strap's  cracking  on 
the  smooth  surface. 

« 

"Q.  You  may  examine  this  strap  and  say  to  the  jury 
whether,  at  the  time  that  you  made  the  strap  and  bent 


I 
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1 

around  this  buckle  tongue  and  sewed  it  down  in  the  way  in 
which  it  appears^  there  was  at  that  time  any  indication  of 
its  cracking,  even  where  it  was  bent  around  the  buckle.  A. 
Well,  the  leather  was  all  right.  If  it  would  crack  any 
place,  it  would  crack  in  there.  Q.  In  'striking  it  with  the 
hammer  there  and  bending  it  around  the  buckle,  and  there 
were  no  signs —  A.  Of  the  leather  being  burnt  or  cracked, 
because  it  would  be  cracked  when  we  struck  it  with  a  bam* 
mer  and  ptit  the  buckle  in.  Q.  Did  it  crack  at  the  time  you 
struck  it  with  the  hammer  and  bent  it  around  there  and 
sewed  it  down?  A.  No,  sir,  if  it  did  it  would  show  there. 
There  are  some  slight  cracks  there  now;  but  they  were  not 
there  at  the  time.  Even  good  leather  will  sometimes  crack 
when  we  bend  it  around  a  buckle  like  that  and  strike  it  with 
a  hammer  for  the  purpose  of  flattening  it  down.  That  is, 
if  the  blow  from  the  hammer  in  flattening  it  down  for  the 
purpose  of  sewing  it  is  unusually  hard,  or  a  hard  blow,  or 
^something  like  that,  it  may  crack  the  leather,  where  the  bend 
is.  And  the  fa^t  that  it  does  cradi:  a  little  at  the  surface 
where  the  bend  occurs,  is  no  indication  that  the  leather  is 
poor,  or  in  any  manner  injured  by  tanning  or  otherwisis. 
Surface  cracks  on  the  hard  or  smooth  side  upon  bending  is 
caused  a  great  many  times  by  bdng  too  dry,  by  being  kept 
in  a  dry  place." 

The  evidence  tended  to  show  that  the  Western  Har- 
ness  &  Supply  Company  purchased  only  first  class  material. 
Allen  testified  to  having  had  long  experience  as  harness 
maker,  and  that,  in  making  hame  straps  for  draft  horses, 
the  leather  should  be  "good,  solid,  firm  leather.  It  shouldn't 
be  leather  that  is  breakable;  should  be  firm,  pliable  leather.'' 
He  was  shown  the  two  pieces  of  the  broken  strap,  and  re- 
pressed the  opinion  that  the  leather  was  not  the  kind  of 
leather  ordinarily  used  in  making  hame  straps  for  draft 
horses,  and,  on  cross-examination,  explained  that,  in  what 
he  had  said,  tie  had  had  reference  to  the  way  it  had  been 
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dressed  or  tanned;  that  it  seemed  to  have  been  burnt  in 
tanning;  that  whatever  material  had  been  used  in  tanning 
had  rendered  it  ''hard  and  brittle  and  easy  to  crack  and 
break.  This  wonld  be  apparent  when  it  was  a  new  ^trap 
first  pnt  out  of  the  shop;  often  they  crack  on  the  grain 
when  you  bind  the  strap.  Still,  a  slight  crack  on  the  grain 
donH  always  injure  the  leather  materially.  Leather,  when 
being  bent  strongly,  may  show  a  little  surface  crack  on  the 
smooth  side  and  still  be  good  leather.  The  condition  of  the 
leather  produced  by  the  tanning  material  being  too  strong, 
so  as  to  burn  it,  would  be  apparent  ;when  the  leather  was 
'new." 

l^he  witness  testified  further  that  the  strap  was  extra 
large  and  wider  than  the  standard  by  a  quarter  of  an  inch; 
that— 

"There  isn't  anything  defective  or  wrong  about  the 
way  the  strap  has  been  made.  It  is  made  properly  and 
good  and  strong  in  every  way,  shape  and  manner.  The  only 
thing  wrong  is  the  manner  or  way  in  which  it  was  tanned, 
which  in  some  way  has  burnt  it  or  weakened  it.  Q.  But 
the  point  is  that,  just  looking  at  it  without  testing  it  to 
see  that  the  tanning  was  all  right,  it  wouldn't  be  apparent; 
that  is,  you  couldn't  have  taken  that  strap  when  it  was  new 
and  first  made,  and  by  just  looking  at  it  in  a  casual  way 
determine  there  was  anything  wrong  with  the  tanning, 
could  you  ?  A.  No.  Q.  In  other  words,  it  would  require 
more  or  less  of  an  expert  examination  to  determine  that 
there  was  anything  wrong  with  it,  wouldn't  it?  A.  When 
the  strap  was  made,  the  man  that  made  it  and  the  one  that 
cut  it  out  and  examined  that  strap  as  he  cut  it  should  have 
known." 

Lee,  who  also  ^iis  of  long  experience,  testified  that  there 
was  ''nothing  the  matter  with  the  leather  (in  the  strap) 
except  that  it  was  burnt  in  tanning.  I  think  from  my  ex- 
amination of  the  9trap  now  that  the  condition  in  which  I 
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find  the  strap's  surface  was  produced  by  the  tauuing  ma- 
terial;"  that — 

"By  bending  it,  you  could  see  it  was  cracked;  that  is 
the  way  that  you  do,  you  know,  with  a  hame  strap,  to  see 
whether  it  is  a  good  piece  of  stock  in  the  hame  strap.  That 
is  the  ordinary  way  that  an  expert,  a  harness  maker  or  a 
man  in  the  business,  would  tell.  I  don't  know  whether 
you  would,  but  a  man  who  knows — why,  that  is  about  the 
fir^t  thing  he  would  do  with  a  strap,  to  bend  it  to  see  if  the 
grain  had  been  burnt,  or  if  it  was  all  right,  in  that  manner. 
Q.  There  wouldn't  be  anything  about  the  appearance  of 
the  leather  in  ordinarily  looking  at  it,  without  applying 
this  bending  test,  to  indicate  that  it  wasn't  all  right?  A. 
No,  sir." 

Thus  far  we  are  without  evidence  that  the  hame  strap 
had  any  defect  other  than  such  as  would  be  discovered  by 
an  expert.     Shortly  after  the  accident,  defendant  exhibited 
the  pieces  of  strap  to  plaintiff's  son,  who,  according  to  A.  L. 
Walker,  exclaimed:    "That  looks  like  a  mighty  good  one;'' 
but  this  the  son  denied.     He  had  been  a  farmer  and  accus- 
tomed to  handle  horses  and  hame^ises,  had  noticed  hame 
straps  ordinarily  used  on  harness  for  draft  horses,  and 
tesjtified  concerning  the  strap  in  controversy  that  "it  was 
a  new  strap,  cut  from  new  leather,  but  it  was  spongy. 
It  was  cracked   when  you  bent  it,   as  though  it  hadn't 
been  tanned    right,    or    something.     I  'don't    know    any- 
thing about  that,  but  it  would  crack,  nevertheless."    The 
witness  did  not  point  out  in  what  manner  the  leather  ap- 
peared different  from  that  ordinarily  found  in  harness,  nor 
what  bending  was  necessary  to  make  the  leather  crack,  nor 
the  character  of  the  cracks  made.    The  testimony  of  this 
son,  then,  did  not  furnish  data  on  which  to  base  a  finding 
that  the  condition  of  the  strap  was  such  as  to  warn  an 
ordinary  user  of  harness  that  it  was  defective,  nor  was  it 
pretended  by  the  witnesses  Allen  and   Lee  that  persons 
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other  than  those  skilled  in  testing  and  inspecting  leather 
would  be  likely  to  discover  that  the  leather  in  the  strap  had 
not  been  properly  tanned.  Bearing  in  mind  that  defendant 
had  the  right  to  rely  upon  the  maker's  having  made  such 
tests  or  inspection  as  were  essential  to  ascertain  whether 
this  strap  was  of  the  quality  exacted  for  the  purpose  used, 
and  that  the  purchaser  was  not  required  to  give  it  an  expert 
examination  or  test,  and  was  required  to  make  only  such 
examination  as  a  purchaser  in  the  exercise  of  ordinary 
care  would  make  under  like  circumstances,  could  the  jury 
properly  have  found,  from  the  evidence  referred  to,  that  de- 
fendant was  negligent  in  not  discovering  that  the  strap  was 
of  defective  quality  and  not  of  sufficient  strength  for  the 
purposes  used?  A  careful  examination  of  all  the  evidence 
has  convinced  us  that  this ,  inquiry  must  be  answered  in 
the  negative.  The  witnesses  Allen  and  Lee  thought  the 
lapse  of  a  year  would  make  little  difference  in  the  strap, 
while  three  experts  called  by  defendant  testified  that  leather 
in  stock  was  generally  kept  in  cool  places  in  order  to  pre- 
vent it  from  drying  out ;  that  heat  dries  the  oil  out  and  ren- 
ders leather  brittle.  In  answer  to  hypothetical  questions, 
reciting  that  the  leather  had  been  in  a  desk  near  a  coal 
burner  since  shortly  after  the  accident  (as  to  which  the 
evidence  was  without  conflict),  these  witnesses  said  leather 
would  dry  out  so  that  the  surface  would  crack,  and  that, 
from  looking  at  the  pieces  of  this  hame  strap,  there  was 
nothing  about  them  to  indicate  that  the  leather  was  in- 
jured or  weakened  in  the  process  of  tanning. 

Undoubtedly,  the  strap  might  have  been  found  to  have 
been  defective  in  quality,  for  that  it  probably  would  not 
have  broken  after  only  a  few  weeks'  use,  the  evidence  being 
that  it  should  have  lasted  for  years.  But  thib  was  not  a 
necessary  conclusion,  for  the  horse  was  heavy,  the  start 
sudden,  and  the  strain  on  the  strap  may  have  been  so  ap- 
plied as  that  it  broke,  when,  but  for  the  peculiar  sitoation, 
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it  might  have  held.  And^  too,  there  was  no  showing  as  to 
the  manner  in  which  such  straps  ordinarily  are  inspected  by 
others  than  expert  harness  mAniifacturers  and  tanners.  It 
would  seem  that  about  all  that  ordinarily  would  be  done 
would  be  to  observe  the  external  appearance  of  the  strap, 
and  possibly  draw  it  through  the  hand  to  ascertain  if  it 
were  pliable.  Surely,  it  cannot  be  assumed  without  evi- 
dence that  a  non-expert,  in  the  exercise  of  ordinary  care, 
would  sharply  bend  the  strap  and  search  for  cracks  on  the 
surface,  before  making  use  of  it,  to  test  its  strength.  The 
evidence  that  it  appeared  suitable  for  the  purpose  bought 
when  procured  of  the  maker  is  tibdisputed,  and  we  are  of 
the  opinion  that  the  evidence  did  not  disclose  any  neglect 
on  the  part  of  defendant,  and  a  verdict  should  have  been 
directed  accordingly. — Reversed. 

Gaynor,  C.  J.,-  Evans  and  Salinger,  J  J.,  concur. 


J.  M.  Porter^  Appellant,  v.  Lydia  A.  Tracey  et  al..  Ap- 
pellees. 

WIIiLS:     Construction — ^Repugnant  Provisioiui — Fee   Coupled  With 

1  Limitation  on  Sale.  A  testator  may  devise  a  fee  and  validly 
prohibit,  for  a  reasonable  time,  the  sale  thereof,  except  by  unan- 
imous consent  of  the  devisees.  So  held  where  the  fee  estate 
devised  was  small,  where  the  devisees,  some  of  whom  were 
minors,  were  70  in  number,  and  where  a  partition  in  kind  was 
fmpracticable. 

WIUiS:     Construction — General  Principles.     The  following  princi- 

2  pies  for  the  construction  of  wills  are  recognized  and  applied: 

1.  That  a  devisee  acquires  no  interest  in  a  devise  until  the 
death  of  the  testator. 

2.  That  a  codicil  will  be  treated  as  though  it  had  been  bodily 
written  into  the  original  will. 

3.  Between  different  constructions  of  a  will,  that  construc- 
tion which  works  validity  will  be  applied,  rather  than  one  which 
works  invalidity. 
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4.  Partial  restraint  on  sale  is  not  repugnant  to  the  deviae 
of  a  fee. 

VnLLB:    Construction— Words  and  Pbrases— "Desire."     The  term 

3  "desire"  may.  in  a  testamentary  devise,  have  the  force  and 
effect  of  a  specific  mandatory  direction. 

WILLS:     Requisites  and  Validity— Bestraint  on  AUenatlon— Non- 

4  necessity  for  Trustees.  Temporary  restraints  on  the  alienation 
of  a  devised  fee,  the  title  to  which  is  in  no  manner  suspended, 
create  no  necessity  for  a  trusteeship  during  the  period  of  re^ 
strained  alienation. 

Appeal  from  Jasper  District  Court.— K.  E.  Willcockson, 

Judge. 

Wednesday,  Mat  16,  1917. 

Action  in  equity  for  partition  of  real  estate.  Defend- 
ants' demurrer  to  the  petition  having  been  sustained,  plain- 
tiff appeals. — Affirmed. 

E.  J.  Salmon  and  Oeorge  C.  Kipp,  for  appellant. 
E.  C.  Ogg  and  Clements  d  Clements,  for  appellee. 

Weaver,  J.— On  February  7,  1914,  one 

1.  Wills  :  cod-        ^'  J-  Porter  died,  seized  in  fee  of  certaia 

pa^anTpro*      described  lands  in  the  state  of  Iowa.    His 

coup?ed  with       will,  dated  December  14,  1911,  provided  for 

limitation   on        .,       j.    .    ..     ..  •  •  .        '  ,    .  -  , 

sale.  the  distribution  of  his  estate  as  follows: 

1.    Payment    of    debts    and     charges 
against  his  estate. 

2.  Bequest  of  fl,000  to  his  great  niece,  Marguerite 
Tracey. 

3.  Subject  to  the  foregoing  provisions,  he  devised  one 
ninth  of  his  entire  estate  to  his  half  brother,  Silas  Porter; 
one  ninth  to  the  heirs  of  his  half  brother,  Jared  Porter; 
one  ninth  to  the  heirs  of  his  sister,  Nancy  Yearous;  one 
ninth  to  the  heirs  of  his  brother,  James  Porter;  one  ninth 
in  equal  parts  to  two  named  dai^hters  of  his  brother, 
Isaac  Porter;  one  ninth  to  the  heirs  of  his  brother,  Cajspar 
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Poster;  one  ninth  to  the  heirs  of  his  brother,  Philip  Porter; 
one  ninth  to  the  heirs  of  his  sister,  Tamar  Beggs;  and  one 
ninth  to  the  heirs  of  his  brother,  William  Porter. 

On  July  12,  1912,  the  testator  executed  a  codicil  to  the 
foregoing  will,  providing  as  follows: 

1.  Directing  the  executors  to  pay  a  certain  prom- 
issory note  made  by  Ella  A.  Tracey  to  the  Monroe  National 
Bank  and  signed  by  himself  as  surety,  and  that  the  said 
Ella  A.  Tracey  be  released  from  any  and  all  claims,  direct 
or  indirect,  in  favor  of  the  testator  or  his  estate. 

2.  A  bequest  to  Ella  A.  Tracey  of  all  his  household 
goods  and  kitchen  furniture. 

3.  Changing  the  devise  made  in  the  will  in  favor  of 
two  named  daughters  of  his  brother  Isaac.  Porter  so  as  to 
give  another  daughter,  Sarah  Bosenow,  a  one-third  part  of 
such  devise. 

4.  The  fourth  and  last  paragraph  of  the  codicil  is  in 
the  following  form: 

"I  desire  that  none  of  the  real  estate  of  which  I  die 
seized  be  sold  for  at  least  five  years  after  my  death,  unless 
all  legatees  under  my  said  will  shall  sign  a  written  agree- 
ment or  consent  to  said  sale.'* 

The  testator  died  February  7,  1914,  after  which  the 
will  and  codicil  were  duly  admitted  to  probate.  On  July 
12,  1915,  the  plaintiff,  James  Porter,  the  son  and  only  heir 
of  Caspar  Porter,  deceased,  named  in  said  will,  began  this 
action  for  partition  of  the  lands  owned  by  the  testator, 
A.  J.  Porter,  at  the  time  of  his  decease.  The  petition  im- 
pleaded as  defendants  all  the  persons  appearing  to  be  en- 
titled to  any  interest  in  said  property  under  the  terms  of 
eaid  will,  and  set  forth  the  fractional  shares  or  parts  there- 
of owned  or  held  by  each  of  said  individuals,  claiming  for 
himself,  as  the  sole  heir  and  representative  of  Caspar  Por- 
ter, an  equal  one-ninth  part.  He  further  alleges  that  the 
property  cannot  be  equitably;  divided  in  kind,  .<nd  asks  that 

Vol  179  la.— 82  « 
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a  sale  thereof  be  ordered,  and  that  the  proceeds,  less  attor- 
ney's fees  and  costs,  be  distributed  to  the  several  legatees 
in  proportion  to  their  respective  shares.  To  this  action,  all 
the  defendants,  except  two  minors  and  Lydia  A.  Tracey, 
a  daughter  and  heir  of  Tamar  Beggs',  deceased,  mentioned  in 
said  will,  made  default.  Lydia  A.  Tracey  appeared  in  the 
proceeding  and  demurred  to  the  petition  generally,  and, 
the  court  having  sustained  the  demurrer  and  entered  judg- 
ment against  plaintiff  for  costs,  he  prosecutes  this  appeal. 

I.     Stated  briefly,  the  position    of    the 
2  Wills  •  con-       appcHaut  is  that  the  will  as  originally  writ- 
gcnerar^prin-       ^^^  8^^'^  *^  ^^^  dcvisees  a  fee  simple  or  ab- 
cipieg.  solute  title,  and  that  the  clause  of  the  cod- 

icil delaying  a  sale  of  the  property  for  five 
years  is  at  best  a  merely  precatory  provision  which,  "if  it 
be  construed  as  a  restriction  upon  alienation  during  the 
period  named,  is  inconsistent  with  the  estate  granted  in 
the  body  of  the  will,  and  therefore  void  and  of  no  effect." 

In  support  of  this  argument,  we  are  cited  to  the  fa- 
miliar authorities  that  a  grantor  or  devisor  of  a  fee  can- 
not burden  it  w^ith  rcvstraints  upon  its  alienation,  or  in 
other  words,  he  cannot  devise  an  absolute  estate  in  land 
and  at  the  same  time  limit  or  restrict  the  devisee's  right  of 
sale,  which  is  one  of  the  essential  elements  of  absolute  own- 
ership. He  cannot  give  the  whole  and  withhold  part. 
The  authorities  to  this  effect  are  quite  universally  fol- 
lowed by  the  courts,  and  we  need  not  take  time  to  collate  or 
discuss  them.  The  serious  inquiry  in  this  case  is  whetlier 
the  devise  is  within  the  rule  so  established;  or,  in  other 
words,  w^hether  there  is  any  insuperable  repugnancy  in  the 
terms  of  the  will,  when  read  and  construed  as  a  whole  in 
accordance  with  the  apparent  intent  of  the  testator. 

Counsel  for  appellant  seem  to  treat  the  will  and  the 
subsequent  codicil  thereto  as  distinct  and  separate  instru- 
ments, and  say  that  the  will  as  first  executed  devises  an 
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absolute  fee,  while  the  fourth  clause  of  the  codicil  is  a  man- 
ifest attempt  to  burden  such  fee  with  a  limitation  upon  the 
deyisees'  right  to  alienate  the  property.    We  think,  how- 
ever, that  the  will  and  codicil  must  be  read  together  as 
one  instrumient.     When  the  codicil  was  made,  neither  the 
plaintiff  nor  any  of  the  devisees  had  acquired  any  right  or 
interest  or  estate  under  the  will.    The  testator  had  the  right 
to  revoke  or  destroy  it  or  to  change  or  amend  its  terms  and 
attach  any  legal  condition  or  restriction  to  the  estate  he 
proposed  to  bestow  upon  his  devisees.    He  speaks  of  the 
codicil  as  an  "amendment"  to  his  will,  and  such,  indeed,  it 
is.    Taking  the  instrument  &s  a  whole,  it  is  to  be  read  and 
considered  precisely  as  if  the  provision  of  Paragraph  4  of 
the  codicil  had  been  attached  to  the  devise  in  its  original 
form.    To  arrive  at  the  apparent  intent  and  thought  of 
the  testator,  we  must,  as  we  have  already  suggested,  look  at 
the  will  as  amended  in  all  its  parts,  reading  it  in  the  light 
of  the  circumstances  attending  its  making,  so  far  as  they 
are  revealed  by  the  pleading  demurred  to.    He  appears  to 
have  hiad  neither  wife  nor  direct  heirs,  and  was  endeavor- 
ing to  distribute  his  bounty  with  a  considerable  degree  of 
equality  to  his  nearest  collateral  relatives,  one  brother  and 
the  descendants  of  his  deceased  brothers  and  sisters.    His 
landed  property  was  comparatively  small,  and  the  number 
of  his  beneficiaries  large,  being  about  70,  as  the  record 
shows.    None  of  the  fractional  interests  provided  for  in  the 
will  exceeded  one  ninth,  while  some  did  not  exceed  a  one 
hundred  and  sixty-second  part.    He  knew  that  a  partition 
or  division  of  the  land  in  kind  was  impracticable,  and  that 
such  partition  could  not  be  effectively  accomplished  except 
by    sale.'   Several    of    his    beneficiaries    were    minors.    It 
may  well  have  been  that  he  believed  that  the  natural  in- 
crease in  the  value  of  the  property  and  the  advance  toward 
maturity  of  his  minor  devisees  made  the  postponement  of 
sale  and  partition  for  a  few  years  a  precaution  which  would 
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serve  the  best  interests  of  all  concerned.  Such  provision,  if 
otherwise  lawful,  was  clearly  not  unreasonable.  And  thia, 
we  think,  is  the  sale  which  the  testator  intended  by  the 
provision  in  the  codicil  to  postpone.  Such  conclusion  is 
entirely  consistent  with  the  testamentary  language  em- 
ployed ;  and  it  is,  moreover,  a  well-established  rule  that,  if 
any  testamentary  provision  be  open  to  two  constructions, 
one  of  which  would  render  it  void  or  inoperative,  and  an- 
other which  would  render  it  valid^  the  latter  is  always  to 
be  taken  and  the  former  rejected,  and,  wherever  it  is  rea- 
sonably possible,  effect  will  be  given  to  every  clause  and 
word  of  the  writing.  We  have,  then,  to  ask  whether  a  pro- 
vision of  a  will  temporarily  postponing  the  sale  and  parti- 
tion of  lands  which  the  same  instrument  gives  to  two  or 
more  beneficiaries  in>  common  is  so  repugnant  to  the  estate 
devised  that  it  must  be  held  void.  That  there  are  author- 
ities which  so  hold,  we  think  will  have  to  be  admitted,  but 
in  our  judgment,  the  greater  weight  supports  the  other 
view.  Such  a  provision  in  a  will  is  not  in  restraint  of  alien- 
ation in  the  true  sense  of  the  word,  for  each  tenant  in  com- 
mon may  convey  his  share  at  pleasure.  Nor  does  it  pre- 
vent a  beneficial  enjoyment  of  its  profits.  Hunt  v.  Wright, 
47  N.  H.  396.  The  law  does  not  inhibit  conditions  upon 
the  conveyance  or  devise  of  a  fee  so  long  as  such  conditions 
are  not  of  a  character  to  destroy  or  nullify  the  very  estate 
with  which  the  grantor  or  devisor  undertakes  to  clothe  the 
grantee  or  devisee.  This  aspect  of  the  question  before  us  is 
very  fully  considered  by  the  Massachusetts  court,  speaking 
by  Parker,  J.,  in  Chray  v.  Blanchard,  8  Pick.  284.  After  cit- 
ing the  rule  which  avoids  conditions  repugnant  to  a  grant, 
the  court  says : 

'^But  if  the  condition  be  that  the  grantee  shall  not  alien 
to  any  particular  persons,  or  within  a  reasonable  limited 
period,  these  conditions  shall  stand,  not  being  inconsistent 
with  the  nature  of  the  estate  granted.    Coke-Litt.  223.  *  *  * 
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Partial  and  temporary  restrictions  as  to  the  use  may  be 
consistent  witti  the  estate  granted.^ 

Still  more  directly  in  point  is  the  following  from  Gray's 
Restraints  on  Alienation  of  Property  (2d  Ed.),  Sec. "30: 

"Whatever  the  true  doctrine  may  be,  a  prohibition 
against  partition  is  not  a  restraint  on  alienation,  as  the 
undivided  share  is  always  assignable." 

In  Hunt  V.  Wright,  supra,  the  court  also  quotes  from 
Piatt  on  Covenants,  404,  as  follows: 

"A  grantor,  when  he  conveys  an  estate  in  fee,  cannot 
annex  a  condition  to  his  grant  absolutely  restraining  alien- 
ation; •  •  •  Buch  restrictions  being  imposed  on  him 
to  prevent  perpetuities;  but  short  of  that  restriction,  both 
parties  may  model  it  in  what  manper  they  please." 

Possibly  the  quoted  declaration  is  overbroad,  but  it 
may  be  stated  much  less  sweepiugly  and  still  sustain  the  de- 
vise in  this  case,  including  the  temporary  restraint  on  en- 
forced partition.    Quite  in  point  with  the  case  at  bar  is 
the  case  of  Peterson  v.  Damoude,  (Neb.)   152  N.  W,  786. 
The  will  there  under  consideration  devised  land  to  the  tes- 
tator's wife  for  life,  and  thereafter  to  his  13  children,  add- 
ing to  the  devise  the  following,  "provided,  however,  that 
said  real  estate  shall  not  be  disposed  of  nor  divided  among 
my  children  prior  to  the  5th  day  of  October,  1921."    It  will 
be  seen  that  the  condition  that  the  property  "shall  not  be 
disposed  of  or  divided"  is  even  a  more  comprehensive  re- 
striction than  the  one  with  which  we  have  to  deal,  but  the 
court  reaffirms  and  sustains  the  rule  of  the  authorities 
above  cited,  holding  that  such  restriction  is  not  within  the 
rule  against  repugnancies.    In  Dee  v.  Dee,  212  111.  338,  354, 
the  court  holds  that,  while  "the  general  rule  is  that  an 
adult  tenant  in  common  may  demand  partition  as  a  matter 
of  right,    ♦    •    •     equity  will  not  award  partition  at  the 
suit  of  one  in  violation  of  his  own  agreement,  or  in  violation 
of  a  condition  or  restriction  imposed  upon  the  estate  by  one 
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through  whom  he  claims;  *  *  •  nor  is  sndi  a  condi- 
tion in  the  instrument  conveying  the  estate  invalid,  as  re- 
pugnant to  the  estate  granted,  or  as  against  public  policy.'' 
This  precedent  was  followed  and  affirmed  by  the  same 
court  in  Heminger  v.  Meissmer,  (111.)  103  N.  E.  565. 

In  Springer  v.  Savage,  143  111.  301,  the  testator  devised 
his  lands  in  express  terms  to  his  sons  and  daughters*  and 
then,  after  some  directions  as  to  the  method  of  arriving 
at  an  estimate  of  values  for  the  purposes  of  distribution,  he 
added  a  provision  as  follows: 

"I  want  it  positively  understood  that  my  landed  es- 
tate •  ♦  ♦  shall  not  be  sold,  under  any  consideration 
whatever,  as  long  as  any  one  or  more  of  my  sons  or  daugh- 
ters remain  single  and  denire  to  make  it  their  home,  unless 
80  agreed  by  them." 

Because  of  this  restriction,  the  court  refused  to  enforce 
partition.  See,  also,  Kepley  v.  Overton,  74  Ind.  448;  Hill 
V.  Jones,  65  Ala.  214;  Leyrer'a  Estate,  17  Pa.  Co.  Ct  132; 
Young  t?.  Young,  (Ky.)  49  S.  W.  1074;  Cahill  v.  CaMll,  62 
N.  J.  Eq.  157;  Wells  v.  Houston,  (Tex.)  56  S.  W.  233. 

We  are,  therefore,  disposed  to  hold  that  the  will  and 
codicil  in  this  case  are  to  be  construed  as  a  single  instru- 
ment, and  that,  when  so  construed,  it  operates  to  vest  the 
devisees  with  the  title  to  the  pro^jerty  as  tenants  in  common, 
subject,  however,  to  the  condition  that,  unless  it  be  by  com- 
mon consent,  a  sale  or  partition  thereof  cannot  be  enforced 
until  the  expiration  of  the  specified  five-year  period.  It 
follows  that  the  trial  court  rightly  refused  the  relief  prayed 
by  appellant.  Quite  in  point  in  principle  is  the  discussion 
by  the  court  in  Elherts  v.  Elberts,  159  Iowa  332. 

II.  Appellant  further  argues  that,  as  the  provision  of 
the  codicil  which  provides  for  the  five-year  suspension  of 
sale  and  partition  is  introduced  with  the  words,  "I  desire," 
it  should  be  held  to  be  only  precatory,  a  mere  wish  on  his 
part,  something  left  to  the  discretion  of  the  devisees,  but 
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which  they  were  not  bound  to  observe.  It  is  true  that 
compliance  with  a  testamentary  provision  which  is  preca- 
tory only  is  not  compulsory,  but,  before  the  court  will  so 
construe  the  testator's  language,  it  must  clearly  appear 
that  such  was  his  meaning.  The  words,  ^*I  desire,"  are 
found  very  frequently  in  wills,  and  while,  in  some  cases, 
they  have  been  held  to  express  a  mere  wish,  as  distinguished 
from  a  command,  they  have  much  more  often  been  accorded 
the  effect  of  a  specific  direction,  which  is  binding  upon  the 
executor  and  upon  the  beneficiaries.  Fop  example,  see  the 
following  illustrative  cases,  collated  in  Vol.  3,  Words  & 
Phrases,  p.  2028:  "I  desire"  has  been  held  to  be  "the  equiv- 
alent of  a  positive  direction."  Stewart  v,  Stewart,  61  N.  J. 
Eq.  25.  It  should  be  construed  as  a  command  in  polite 
form  (Weher  v.  Bryant,  161  Mass.  400).  Equivalent  of  the 
words,  "I  will."  Appeal  of  City  of  PMladelphia,  113  Pa. 
470.  See,  also,  Oyster  v.  KntUl,  137  Pa.  448;  Brasher  v. 
Marsh,  15  O.  St.  Ill;  In  re  Pforr's  Estate,  144  Cal.  121; 
Moseley  v.  Bolster,  201  Mass.  135;  Trustees  of  Pembroke 
Academy  v.  Epsom  School  Dist,,  75  N.  H.  408. 

There  is  nothing  in  the  context  of  these  words  in  the 
present  will  which  either  requires  or  justifies  the  construc- 
tion which  appellant  places  upon  them. 

III.    Counsel  appear  to  think  that  the 
*'  ^uiskes  and       effect  of  this  conclusion  is  to  leave  the  title 

vRlidltv  '  re- 

straint*  on  in  suspcnse  for  five  years  from  the  testa- 

alionatlon:  .,,  ,,^i,  ^^  .> 

non-necossity      tor  8  death,  and  that,  to  have  made  the  wish 

for  trustees.  «.       .  »^         .i* 

or  direction  of  the  testator  effective,  the  will 
should  have  provided  for  a  trustee  in  whom  the  estate 
should  vest  until  the  removal  of  the  restriction  upon  the 
sale  of  the  property.  But  the  position  thus  taken  is  not 
well  grounded.  The  will  became  effective  for  all  its  ex- 
pressed puri>osefi  immediately  upon  the  testator^s  death,  and 
title  to  the  property  passed  at  once  to  the  beneficiaries 
therein  named.    They  became  and  are  tenants  in  common 
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thereof,  entitled  to  poBseBdion,  nse,  rents  and  profits,  and 
their  rights  therein  are  subject  only  to  the  condition  that, 
in  the  absence  of  agreement  between  them,  their  tenancy 
in  common  cannot  be  changed  into  ownership  in  severalty 
until  the  end  of  five  years  from  the  testator's  death.  There 
is  no  occasion  for  the  intervention  of  a  trustee. 

The  result  of  this  holding  is  that  the  plaintiff  and  de- 
fendants get  precisely  what  the  testator  provided  for  them. 
In  accepting  the  gift  made  to  them  by  the  deceased,  thej 
must  take  it  with  all  the  legal  restrictions  which  he  saw 
fit  to  place  upon  it,  and  none  of  them  suffer  any  wrong 
because  the  court  refuses  to  decree  them  more. 

The  judgment  below  is  therefore — Affrmed. 

Gaynob,  0.  J.|  Preston  and  Stevens^  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  Ulysses  Oochran,  Appellant 

IKDIOTISBNT  AND  INFORMATION:    Beqnisltea  and  Soffleiency— 

1  Carrying  Concealed  Weapona— Negativing  Exceptions.  An  In- 
dictment for  carrying  concealed  weapons  need  not  negative  the 
exception  contained  in  Sec.  4775-1 2a,  Code  Supp.,  1913,  pro- 
viding that  the  act  shall  not  apply  to  "dealers  or  Jobbers/'  such 
exception  being  held,  in  view  of  the  entire  act,  to  apply  solely 
to  sales  of  weapons  and  not  to  carrying  of  weapons. 

EVIDENCE:     Documentary  Evidence — ^Becords  of  Connty  Secords 

2  -TCarrying  Concealed  Weapons.  A  county  recorder  is  not  re- 
quired, by  the  Concealed  Weapon  Act  (Sec.  4775-la  et  seq.. 
Code  Supp.,  1913),  to  keep  any  record  of  permits  to  carry  con- 
cealed weapons.  It  necessarily  follows  that  neither  the  testi- 
mony of  such  olBcer  founded  on  such  record  nor  the  record 
itself  is  substantive  evidence  that  no  such  permit  has  been 
granted.  See  Sec.  4630,  Code,  1897.  And  especially  does  prej- 
udice result  when  the  court,  in  the  instructions,  singles  oat  and 
emphasizes  such  testimony. 
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Appeal  from  Linn  District  Cow^.—Miho  P.  Smith,  Judge. 

Wednesday,  May  16,  1917. 

Dependant  was  convicted  of  the  crime  of  being  armed 
with  and  having  a  revolver  concealed  upon  his  person,  and 
was  sentenced  to  an  indeterminate  term  in  the  penitentiary 
at  Port  Madison. — Reversed. 

W.  R.  Watshaugh  and  Redmond  d  Stewart^  for  appel- 
lant. 

George  Cosson,  Attorney  General,  (?.  P.  Linville  and 
Atherton  B.  Clark,  for  appellee. 

Stevens,  J. — I.    The  indictment  charged 

la  Indictment 

AND  iNFoBMA-     the  dcfcndant  with  the  crime  of  being  armed 

TioN :  rcq-  , 

uisitea  and         With  and  having  a  revolver  concealed  upon 

safflciency  :  car- 

rying  con-  his  pcrson,  which  indictment,  omitting  the 

cealed    weapons :  *^  '  70 

°««««ving  ex-     formal  parts,  is  as  follows: 

"The  said  Ulysses  Cochran,  on  or  abont 
the  25th  day  of  July,  A.  D.  1915,  in  the  county  aforesaid, 
unlawfully  and  feloniously  did  go  armed  with  and  have  con- 
cealed upon  his  person,  without  a  lawful  permit  therefor, 
a  certain  dangerous  weapon,  to  wit,  a  revolver.    *    *    *" 

The  defendant  demurred  to  the  indictment,  which  de- 
murrer was  by  the  court  overruled,  and,  upon  trial,  the  de- 
fendant was  convicted  and  sentenced  as  stated  above. 

The  statute  upon  which  this  prosecution  is  based  is 
Section  4775-la  of  the  Supplement  to  the  Code,  1913,  and, 
so  far  as  material  to  the  discussion  of  this  question,  is  as 
follows : 

"It  shall  be  unlawful  for  any  person,  except  as  here- 
inafter provided,  to  go  armed  with  and  have  concealed  upon 
bis  person  a  dirk  •  *  •  or  other  offensive  and  danger- 
ous weapons  or  instruments  concealed  upon  his  person;  pro- 
yided  that  no  person  under  14  years  of  age  shall  be  allowed 
to  carry  firearms  of  any  description." 
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Defendant  contends  that  the  indictment  is  fatally  de- 
fective because  it  failed  to  allege  that  defendant  was  not  a 
"wholesale  dealer  or  jobber."  The  so-called  exception, 
which  it  is  claimed  should  hare  been  negatived  bv  the  alle- 
gations of  the  indictment,  is  contained  in  Section  4775-12a, 
Code  Supp.,  1913,  and  is  as  follows: 

"This  act  shall  not  affect  in  any  respect  wholesale 
dealers  or  jobbers." 

Counsel  assume  that  the  effect  of  the  latter  section  of 
the  statute  is  to  except  the  class  designated  therein  wholly 
from  the  operation  of  Section  4775-la,  supra.  This  con- 
stru(*tion  is  not  warranted,  when  the  several  sections  of  the 
statute  relating  to  the  subject  of  carrying  and  'selling 
dangerous  weapons  are  construed  together.  There  could 
be  no  purpose  on  the  part  of  the  legislature  in  exempting 
wholesale  dealers  and  jobbers  from  the  statute  prohibiting 
all  other  classes  of  citizens  from  being  armed  with  or  hav- 
ing concealed  upon  their  pers<m  a  dangerous  weapon  with- 
out first  obtaining  permission  from  some  one  of  the  officers 
authorized  by  law  to  grant  same.  The  above  statute  not 
only  prohibits  all  persons  from  being  armed  with  and  hav- 
ing concealed  upon  their  person  dangerous  weapons,  but 
Section  4775-9a  prohibits  dealers  from  "selling,  keeping  for 
sale  •  *  ♦  or  [to]  give  away  to  any  person  ♦  •  * 
any  revolver,  pistol,  or  pocket  billy  or  other  weapons  of  a 
like  character  which  can  be  concealed  on  the  person,"  with- 
out first  procuring  a  permit  from  an  official  having  author- 
ity to  issue  same.  The  section  following  prescribes  the 
duties  of  the  holder  of  a  permit  to  sell,  and  the  penalty  for 
the  violation  of  the  provisions  of  Section  4775-9a. 

The  evident  purpose  of  the  legislature,  in  enacting  Sefr 
tion  477o-12a,  was  to  exempt  wholesale  dealers  and  jobbers 
from  the  provision  of  the  statute  prohibiting  the  sale  of 
dangerous  weapons  without  having  first  procured  a  permit 
to  sell  the  same,  but  not  to  exempt  them  from  the  opera- 
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tion  of  the  statute  prohibiting  the  carrying  of  dangerous 
weapons.  It  is,  therefore,  clear  that  no  exception  was  cre- 
ated by  the  statute  which  it  was  necessary  for  the  State  to 
negative  in  the  indictment,  and  the  demiiri'er  was  properly 
overruled. 

IT.    The  county  recorder  was  called  as 
2.  evidenc'k:  a  witness  bv  the  State,  and  produced  a  book 

documentary 

evidence:  roc-     kept  by  him  and  known  as  the  "Dangerous 
^S""*/..^^?^"    Weapon  Record"  of  Linn  County.    He  tes- 


er :  carrying 

concealed 

weapons. 


concealed  titled  that  uo  report  of  the  issuance  of  a  per- 


mit to  the  defendant  to  go  armed  with  a 
dangerous  weapon  had  been  filed  in  his  office,  and  that  the 
record  which  was  admitted  in  evidence  contained  no  entry 
showing  the  issuance  of  any  such  permit  by  any  officer. 
The  record  fails  to  show  that  the  defendant  objected  to  the 
introduction  of  this  testimony,  but,  after  cross-examination 
of  the  witness,  he  moved  that  all  the  testimony  of  the  wit- 
nesses be  stricken  from  the  record,  upon  the  grounds  that 
same  was  secondary,  incompetent,  irrelevant,  immaterial, 
and  not  the  best  evidence  of  the  fact  a3  to  whether  a  permit 
had  been  issued  bv  lawful  authority  to  the  defendant  to 
carry  a  concealed  weapon,  which  motion  was  overruled. 
Appellant  now  complains  of  said  ruling. 

Section  4630,  Code,  1897,  authorizes  the  introduction 
of  records  kept  by  public  officers  when  the  keeping  of  such 
record  is  authorized  by  law.  It  is  contended  by  appellant 
that  the  county  recorder  is  not  required  by  law  to  keep  a 
record  of  permits  granting  to  indiyiduals  the  right  to  go 
armed. 

Section  4775-3a,  Code  Supp.,  1913,  provides: 
"The  chief  of  police  in  cities  of  the  first  and  second 
class,  special  charter  cities  and  cities  under  commission 
form,  or  where  there  is  no  organized  police  force,  in  coun- 
ties, towns  and  yillages  the  sheriff  or  mayor  shall  issue  a 
permit  to  carry  concealed  a  revolver    ♦     ♦    ♦    provided 
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that  in  the  judgment  of  said  oiHcials  such  permit  should  be 
granted." 

The  section  following  makes  it  the  duty  of  such  officials 
to  issue  a  permit  to  all  peace  officers  and  such  other  per- 
sons who,  in  the  judgment  of  the  officials,  should  be  per- 
mitted to  go  armed. 

Section  4775-5a,  Code  Supp.,  1913,  provides : 
"The  chief  of  police,  sheriff  or  mayor  shall  have  author- 
ity to  issue  permits  to  sell  and  shall  keep  a  correct  list  of 
all  persons  to  whom  permits  to  sell  are  issued,  together  with 
the  number  of  such  permit  and  the  date  each  is  revoked,  and 
furnish  the  county  recorder  a  copy  of  all  such  permits  is- 
sued and  revocations  made." 

Section  4775-6a,  Code  Supp.,  1913,  provides : 
"The  county  recorder  shall  keep  a  complete  record,  in  a 
book  provided  for  the  purpose  of  all  permits  issued,  and  rev- 
ocations made,  and  sales  of  pistols,  revolvers  and  pocket 
billies.  Such  record  shall  not  be  open  to  inspection  to 
any,  except  the  sheriff,  mayor,  or  chief  of  police  of  the 
county  or  municipality." 

It  will  be  observed  that  the  foregoing  statutes  require 
the  officer  issuing  a  permit  to  keep  a  record  only  of  such  as 
are  issued  to  dealers  to  sell.  Every  officer  issuing  a  permit 
to  sell  must  make  report  thereof  to  the  county  recorder, 
which  report  shall  include  a  copy  of  such  permit.  It  is, 
therefore,  the  duty  of  the  county  recorder  to  keep  a  record 
only  of  permits  issued  to  sell.  It  is  true  that  the  language 
of  Section  4775-6a  is  broad  enough  to  include  all  permits; 
but,  as  there  is  no  way  provided  for  furnishing  the  county 
recorder  with  information  as  to  the  number  of  permits  or 
the  persons  to  whom  issued,  no  record  could  be  kept  by  him 
thereof.  The  county  recorder  was  not  required  by  law  to 
keep  a  record  of  permits  issued  to  persons  to  go  armed, 
and  hence  the  admission  in  this  case  of  the  "Dangerous 
Weapon  Record,"  and  also  the  testimony  of  the  county  re- 
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corder,  was  clearly  error.    The  motion  to  strike  should 
have  been  sustained. 

The  court  singled  out,  called  special  attention  to  and 
emphasised  this  evidence  in  Instruction  9,  as  follows: 

"The  law  authorizes  the  chief  of  police  of  cities  and  the 
sheriff  of  the  county  and  mayors  of  towns  and  villages  to 
issue  permits  to  persons  whom  they  deem  worthy  to  carry 
deadly  weapons,  and  you  are  instructed  that  the  law  re- 
quires the  chief  of  police  of  cities,  the  sheriff  of  the  county, 
and  mayor  of  towns  and  villages,  when  they  issue  permits 
to  carry  weapons,  to  report  such  issuance  of  a  permit  at 
once  to  the  county  recorder  for  record;  and  the  presump- 
tion is  that  such  officer  has  done  his  duty  in  that  respect 
and  promptly  reported  the  permits  for  record."  . 

The  State  had  the  burden,  and  the  court  so  instructed 
the  jury,  of  showing  by  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  did  not  at  the  time  have  a  permit 
to  go  armed.  The  State  apparently  relied  upon  the  evi- 
dence of  the  county  recorder  to  meet  this  requirement  of 
the  proof.  The  above  instruction  emphasized  the  impor- 
tance of  this  testimony,  and  it  cannot  be  said  that  the  er- 
rors complained  of  were  not  prejudicial. 

Appellant  also  complains  of  some  of  the  instructions 
given  by  the  court,  and  of  its  refusal  to  give  certain  re- 
quested instructions;  and  other  alleged  errors  are  relied 
upon  by  appellant,  but  same  are  without  merit,  and  need 
not  be  further  considered  herein. — Reversed. 

Gaynor,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


WissMATH  Packing  Company,  Appellee,  v.  Mississippi  Riv- 
er Power  Company,  Appellant. 

MOBTOAGB8:    Bedemptton^-Katore  of  Bight  to  Bedeem— Damages 
X    Sabseqnent  to  Bale— By  Whom  Becovered.    The  right  to  redeem 
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property  from  foreclosure  sale,  though  a  right  possessing  value, 
is  not  property  in,  of  and  by  itself,  but  is  a  part  of,  inseparably 
connected  with,  and  that  which  necessarily  follows,  the  owner- 
ship of  the  physical  property  to  which  it  relates.  It  follows 
that  a  physical  act  which  injures  this  right  is,  primarily  and 
essentially,  an  injury  to  the  property  to  which  the  right  relates. 
It  follows  further  that,  when  this  injury  occurs  after  fore- 
closure sale  and  before  the  expiration  of  the  period  of  redemp- 
tion, the  damages  resulting  are  wholly  lost  to  the  mortgagor 
toho  fails  to  redeem.    Section  4065,  Code,  1897. 

PRINCIPLE  APPLIED:     The  following  facts  were  conceded 
or   assumed,   arguendo,   to   be  true.     Plaintiff,   a  corporation, 
owned  a  mortgage-encumbered  packing  plant  on  the  Mississippi 
Riv«r.     The  mortgage  was  foreclosed   and   the  property  sold. 
Plaintiff  was  financially  embarrassed,  and,  by  reason  thereof, 
was  wholly  unable  to  redeem  from  the  sale.     Plaintiff  inter- 
ested one  S.  in  the  plant*  and  S.  promised  to  loan  funds  suffi- 
cient to  effect  redemption.    Some  time  prior  to  this,  defendant, 
under  a  Federal  act  requiring  compensation  to  be  made  for 
"lands  or  other  property  taken,  overflowed  or  otherwise  dam- 
aged/' built  a  dam  across  said  river  at  a  point  some  miles  be- 
low said  packing  plant    This  construction  caused  a  change  in 
the  water  levels,  and,  after  said  mortgage  had  been  foreclosed 
and  the  property  sold,  and  before  the  period  for  redemption 
had  expired,  the  said  change  in  water  levels  caused  the  water 
(unintentionally  on  the  part  of  defendant)   to  back  through 
the  sewers  leading  from  said  packing  plant,  and  to  flood,  for  a 
few  weeks,  some  of  the  cellars  of  the  plant.     Said  S.  visited 
the  plant,  while  it  was  in  this  condition,  and,  on  discovering 
the  flooded  condition  of  the  cellars,  and  by  reason  thereof,  he 
refused  to  loan  the  funds  sufficient  to  effect  redemption.    The 
result  was  that  plaintiff  was  unable  to  redeem,  and  lost  the 
plant     Before  the  period  for  redemption  had  expired,  plaintiff 
brought  action  against  defendant,  on  the  theory:      (a)    That 
defendant  had  damaged  bis  right  to  redeem,  to  the  extent  of 
some  $90,000,  being  the  difference  between  the  amount  of  the 
encumbrance  and  the  value  of  the  plant;   (b)  that  this  damage 
was  "other  property,"  within  the  meaning  of  said  Federal  act; 
and  (c)  that  this  damage  was  separate  and  distinct  from  any 
damage  to  the  packing  plant,  and,  consequently,  x^aa  recoverable 
by  plaintiff,  and  not  by  the  deed  holder  under  the  foreclosure 
sale. 

Held,  the  injury  or  damage  to  the  right  to  redeem  was  es- 
sentially and  necessarily  an  injury  or  damage  to  the  plant  it- 
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self,  and  the  defendant  was  liable  for  the  proximate  damages 
to  the  plant  by  reason  of  the  flooding. 

Held,  the  damages,  being  an  Injury  to  the  plant,  were,  under 
no  condition,  recoverable  by  the  mortgagor  because  he  made  no 
redemption. 

Held,  plaintiff  might  not  plead  its  own  financial  distress  as 
an  element  of  its  cause  of  action. 

Heldt  plaintiff's  financial  distress,  and  not  the  flooding  of  the 
cellars,  was  the  proximate  cause  of  the  loss  of  the  plant. 

Heldy  the  damages  sought  to  be  recovered  by  plaintiff  were  re- 
mote, speculative,  and  not  proximate. 

MO&TOAGF&S:     Bedemption — Bight  to  Bedeem — Inherent  Nature  of 

2  Bight.  An  injury  to  the  riffht  to  redeem  mortgage-foreclosed 
property  is  essentially  and  necessarily  an  injury  to  the  physical 
property  itself. 

PRINCIPLE  APPLIED:     See  No.  1. 

MOBTOAOES:      Foreclosure — Sale — Subsequent  Damage  to  Property 

3  — Who  Entitled  to  Damages.  Damages  occurring  to  property 
after  foreclosure  of  mortgage  thereon,  and  prior  to  the  expira- 
tion of  the  period  for  redemption,  may  not  be  recovered  by  the 
mortgagor  who  fails  to  redeem^    Section  4065,  Code,  1897. 

PRINCIPLE  APPLIED:     See  No.  1. 

EMINENT  DOMAIN:     Compensation — Present  and  Future  Damages 

4  Included.  Principle  recognized  that  damages  to  private  property 
by  public  improvement  are  assessed  once  for  all,  and  include 
all  damages  sustained,  present  or  future,  by  reason  of  a  proper 
ufie  and  maintenance  of  such  improvement. 

ACTIONS:     Cause  of  Action — Nature — Financial  Distress  as  Element 

5  — k7orporatlons.  One  may  not,  in  an  action  for  damages  for  an 
uniTitentional  injury,  plead  his  own  financial  weakness  or  dis- 
tress as  an  element  of  his  cause  of  action.  And  especially  i$ 
this  true  of  a  corporation. 

PRINCIPLE  APPLIED:     See  No.  1. 

DAMAGES:     Speculative  Damages— Injury  to  Bight  of  Bedemption. 

6  Remote,  speculative  and  non-proximate  damages  are  not  re< 
covfirable.  So  held  where  plaintiff,  a  mortgagor  of  property, 
was,  by  reason  of  his  own  financial  distress,  unable  to  redeem, 
and  sought  to  hold  defendant  in  damages  for  unintentionally 
injuring  the  property  to  such  an  extent  that  plaintiff  was  pre- 
vented from  securing  a  loan  sufficient  to  effect  redemption. 

PRINCIPLE  APPLIED:     See  No.  1. 


1312  WissMATH  P.  Co.  V.  Misfl.  R.  p.  Co.   [179  Iowa 

DAMAGES:    Proziioate     Oaase — ^Flooding    of    Mortgage-foredoMd 

7    Property — ^Bedemptlon    Preyented.      Principle    recognized   that 

the  proximate  cause  of  an  injury  or  damage  is  that  cauae 

which  is  the  nearest,  most  direct,  and  immediate  cause,  and 

without  which  the  injury  or  damage  would  not  have  occurred. 

PRINCIPLE  APPLIED:     See  No.  1. 

'Appeal  from  Lee  District  Court. — W.  S.  Hamilton,  Judge. 

Wednesday,  Mat  16,  1917. 

Action  for  damages  for  alleged  injuries  to  a  right  of 
redemption  in  certain  real  estate.  There  was  a  general 
denial  by  the  defendant.  The  Jury  rendered  a  verdict  for 
plaintiff  for  J53,000,  and  the  defendant  appeals. — Reversed, 

James  O.  Davis,  Qeorge  B.  Stewart  and  J.  0.  Boyd, 
for  appellant. 

E.  G.  Weler,  A.  J.  Wissmath  and  J,  B.  Frailey,  for 
appellee. 

Evans,  J. — The  case  presented  by  the 

1.  MoBTGAOEs:        plaintiff  is  unique.     The  plaintiff  is  a  Mis- 
redemption  :         ^  ^  '^ 

fo^redeem^^**'  souri  Corporation,  and  the  defendant,  a 
fe*ilSS^'\5iaie :  Maine  corporation.  The  defendant  con- 
covrred™  ^^'       structed  the  public  improvement  popularly 

known  as  the  "Keokuk  Dam.''  This  im- 
provement was  constructed  by  defendant  under  authority 
of  an  act  of  Congress^  which  imposed,  however,  upon  the  de- 
fendant the  obligation  to  make  compensation  to  all  persons 
whose  property  might  be  taken  or  damaged  by  the  con- 
struction and  maintenance  of  such  improvement,  in  accord- 
ance with  the  laws  of  the  state  where  such  property  might 
be  situated,  the  improvement  in  question  extending  across 
the  Mississippi  Biver,  and  being,  therefore,  situated  partly 
in  Iowa  and  partly  in  Illinois. 

The  plaintiff  was  the  owaier  of  a  certain  packing  plant 
located  at  Fort  Madison,  near  the  Mississippi  River  and 
about  25  miles  above  the  dam.     This  plant  was  encumbered 
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by  two  mortgages,  and  these  mortgages  had  been  foreclosed 
and  an  execution  sale  had  thereunder  prior  to  the  injurieg 
complained  of.  Judgments  of  foreclosure  had  been  entered 
for  something  more  than  |56,000.  Execution  sate  was  had 
on  December  14,  1912,  and  the  property  was  bid  in  for 
the  amount  of  the  judgments.  , 

The  injuries  complained  of  by  plaintiff  first  occurred 
on  June  20,  1913,  and  continued  for  a  period  of  6  or  8 
weeks.  The  plaintiff  had  as  a  part  of  its  plant  eight  cellars, 
8  or  10  feet  deep.  These  communicated  with  sewers.  The 
claim  is  that,  into  three  of  these  cellars,  the  water  backed 
through  the  sewers  to  a  depth  of  5  or  6  inches,  and  that  this 
condition  continued  for  said  period.  It  is  claimed  also 
that  this  was  caused  by  the  raising  of  the  level  of  the  river, 
which  resulted  from  the  maintenance  of  the  dam.  The  de- 
fendant denies  that  such  was  the  cause  of  the  presence  of 
the  water,  and  the  record  of  the  government  gauges  shows 
that  at  no  time  in  1913  did  the  river  rise  high  enough  to 
enable  the  water  therefrom  to  enter  the  sewers  in  ques- 
tion. But  whatever  the  cause,  it  is  undisputed  that  it  was 
entirely  remedied  within  the  period  indicated,  and  that  no 
water  has  ever  since  appeared  in  such  cellars.  The  claim 
of  plaintiff  is  not  for  damages  done  to  the  plant.  But  it 
claims  that  because  of  the  flooding  of  such  cellars  the 
value  of  the  plant  was  depreciated,  and  that  it  was  for  that 
reason  unable  to  redeem  it  from  execution  sale,  and  unable 
to  interest  other  parties  in  a  purchase  or  lease  of  the  same. 
Paragraph  10  of  its  petition  is  as  follows : 

"That,  due  to  defendant's  failure  to  properly  protect 
said  plant,  water  was,  during  the  period  of  redemption, 
backed  up  in  plaintiff's  cellars,  and  that  it  was  known  to  de- 
fendant that,  if  said  property  was  not  protected,  that  the 
same  would  be  flooded  and  the  property  become  useless  for 
its  intended  purpose  and  w6uld  depreciate  in  value,  and 
that  said  property  during  the  period  of  redemption  be- 

Vol.  179  la.— 88 
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came  useless  for  its  intended  purposes  and  conld  not,  by 
reason  of  the  acts  hereinbefore  set  forth,  be  operated  as  a 
packing  plant,  and  depreciated  in  value  to  such  an  extent 
that  plaintiff  was  unable  to  redeem  the  property  and  was 
unable  to  interest  parties  to  purchase  said  plant  or  to  lease 
the  same,  or  to  put  the  same  in  operation  as  a  packing 
plant,  and  that,  by  reason  of  the  acts  herein  set  forth,  plain- 
tiff lost  his  right  of  redemption,  and  has  been  damaged  in 
the  sum  of  |93,500." 

The  plaintiff  introduced  evidence  to  the  effect  that  the 
plant  was  worth  |150,U00;  that  it  was  under  lease  for  a 
term  of  two  years  from  May  15,  i912,  to  one  Rchaper;  that, 
in  January,  1913,  Schaper  promised  to  furnish  the  monev 
necessary  to  make  redemption  from  the  execution  sale;  that, 
in  March  or  April,  1913,  Schaper  ceased  the  operation  of  the 
plant,  and  the  same  has  never  since  been  operated ;  that,  in 
August,  1913,  Schaper  refused  to  furnish  the  money  for  the 
purpose  of  redemption ;  that  the  reason  for  such  refusal  was 
that,  he  had  seen  the  water  in  the  cellars  and  was  influenced 
thei*eby  to  refuse  the  loan.  The  i-ecord  shows  also  that  this 
suit  was  begun  on  November  22,  1913,  while  the  right  of 
redemption  still  subsisted.  The  contention  in  argument 
for  the  defendant  is  that  the  damages  here  claimed  were 
remote  and  speculative;  that  the  facts  upon  which  plaintiff 
purports  to  found  such  claim  for  damages  were  not  proven; 
that  the  verdict,  on  any  theory,  was  grossly  excessive. 

In  support  of  defendant's  contention,  there  was  evi- 
dence to  the  effect  that  the  plant  was  of  eonjparatively  lit- 
tle value;  that  it  was  out  of  date,  having  been  built  more 
than  25  years  ago;  that  its  operation  was  attempted  by 
many  persons  successively,  and  that  none  ever  attained 
any  success  therein;  that  the  plant  was  idle  for  many  years; 
that  it  was  purchased  by  the  plaintiff  in  1909  for  |10,000; 
that  it  was  operated  for  2  or  3  years  by  the  plaintiff  very 
unsuccessfully,   add   was    finally    mortgaged,    as    already 
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stated,  for  the  payment  of  existing  debts;  that  it  was  then 
leased  to  Schapep  for  a  rental  of  40  per  cent  of  the  profits; 
that  the  president  of  the  company  became  an  employee  of 
Schaper's  in  the  operation  of  the  same;  that  there  were 
no  profits  from  the  operation  thereof  by  Schaper  and  that, 
therefore,  no  rent  was  earned;  that  Schaper  abandoned 
the  use  of  the  property  entirely  long  prior  to  Jnne  20,  1913 ; 
that  no  interest,  taxes  or  insurance  was  paid  by  the  plain- 
tiff after  the  execution  of  the  mortgages  under  which  exe- 
cution sale  was  later  had ;  that  the  immediate  cause  of  the 
abandonment  of  the  use  by  Schaper  was  undisputedly  that 
certain  improvements  were   required    by   the   Federal    in- 
spector w^hich  would  require  an  expenditure  of  f 300  or  |400, 
which  expenditure  both  Schaper  and  the  plaintiff  refused  to 
make;  that,  after  the  promise  made  by  Schaper  in  Janu- 
ary, 1913,  to  make  the  redemption,  the  subject  was  not  again 
mentioned  until  August,  although   the  parties  worked  to- 
gether daily;  that,  if  Schaper  promised  to  make  such  re- 
demption in  January  and  in  good  faith  intended  to  make 
the  same,  no  reason  is  made  to  appear  why  it  should  not 
have  been  done  forthwith;   that  the  promise  by   Schaper 
contemplated  the  purchase  by  him  jof  the  plant  for  the 
amount  of  the  debt  and  the  furnishing  of  employment  by 
him  to  the  president  of  the  company  in  the  operation  of 
the  same;  that  the  later  abandonment  of  the  use  of  the 
plant  by  Schaper  and  the  reasons  given  by  him  therefor 
were  contradictory  to  any  intention  of  further  operation  of 
the  plant  or  the  purchase  thereof;  and  that  the  conduct 
of  Wissn»ath,  president  and  manager  of  the  plaintiff  corpo- 
ration, was   inconsislent   with  any   intention  on   his  part 
to  redeem  from  the  execution  sale.    The  foregoing  will  in- 
dicate the  general  scope  of  the  issues  and  the  general  na- 
ture of  the  evidence. 

•    Speaking  negatively,  the  plaintiff  does  not  predicate 
its  claim  of  liability  against  the  defendant  upon  any  wrong- 
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ful  act  of  the  defendant's.  On  the  contrary,  all  that  was 
done  bj  the  defendant  was  admittedly  done  under  the  au- 
thority of  the  act  of  Congress  hereinbefore  referred  to. 
Nor  does  plaintiff  claim  damages  for  any  alleged  perma- 
nent injuries  to  the  real  estate,  nor  for  any  physical  injury 
thereto,  either  temporary  or  permanent,  because  such  dam- 
ages would  admittedly  accrue  under  our  statute  to  the  pur- 
chaser at  execution  sale,  if  redemption  from  such  sale  were 
not  made.  Nor  does  the  plaintiff  claim  damages  for  any 
interference  with  the  use  or  possession  of  the  premises  dur- 
ing the  year  of  redemption,  because  such  damages,  if  any, 
would  accrue  to  the  tenant.  Nor  does  the  plaintiff  claim 
that  the  alleged  depreciation  in  value  resulted  from  any 
injury  thereto  which  affected  its  general  market  value.  The 
last  analysis  of  its  claim  is  that  it  had  a  right  of  redemp- 
tion of  the  property;  that  it  was  financially  unable  to  exer- 
cise that  right;  that  Schaper  would  have  loaned  it  sufficient 
money  for  the  purpose  of  redemption  if  he  had  not  seen  the 
water  in  the  cellar;  that  the  presence  of  the  water  in  the 
cellar,  therefore,  was  an  injury  to  its  right  of  redemption, 
in  that  it  operated  as  an  interferience  with  Schaper's  con- 
tract to  loan  the  money.  The  case'  was  submitted,  there- 
fore, to  the  jury  upon  the  theory  that  the  extent  of  the  in- 
jury to  the  real  estate  and  the  extent  of  the  depreciation 
of  market  value  resulting  therefrom  were  each  immaterial; 
that,  if  the  presence  of  the  water  was  the  «ole  cause  of 
the  failure  of  the  plaintiff  to  obtain  a  loan  sufficient  to  make 
redemption,  then  the  plaintiff  was  entitled  to  recover  the 
difference  between  the  value  of  the  property  prior  to  June 
20,  1913,  and  the  amount  of  the  bid  at  execution  sale,  and 
this  regardless  of  the  extent  of  damage  to  the  property  it- 
self. In  other  words,  the  damage  and  the  cause  thereof 
were  wholly  psychological,  and  this  psychological  cause  was 
confined  in  its  operation  wholly  to  its  effect  upon  the  mind 
of  one  man,  Schaper.    The  testimony  in  support  of  the  con- 
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tract  for  a  loan  and  the  failure  thereof  was  given  by  the 
president  of  the  plaintiff  company  as  a  witness  and  by  Scha- 
per,  and  the  same  was  a^  follows,  omitting  all  objections: 

'^Wissmath:  Before  Mr.  Schaper  quit  the  bnilding  as 
a  tenant,  I  will  ask  you  to  state  whether  or  not  you  had 
a  talk  with  him  about  redeeming  the  property  or  making  a 
loan  to  the  Wissmath  Packing  Company  so  that  the  Wiss- 
math Packing  Company  could  redeem  it?  A*  Yes,  sir. 
Q.  And  when  was  this?  A.  The  latter  part  of  January^ 
1913.  Q.  What  was  that  conversation,  as  near  as  you  can 
give  it  ?  Q.  You  may  state  whether  or  not,  during  the  lat- 
ter part  of  January,  1913,  you  asked  Mr.  P.  C.  Schaper  to 
let  you,  or  the  Wissmath  Packing  Company,  have  a  suffi- 
cient amount  of  money  so  that  you  could  redeem  or  pay 
off  the  German  American  Bank  of  St.  Louis.  A.  Yes, 
sir,  I  asked  Mr.  Schaper.  Q.  Now,  I  will  ask  you  to  state 
whether  you  had  another  conversation  with  Mr.  Schaper 
about  furnishing  the  money,  and  when  that  was?  A.  Yes, 
sir,  I  did.  That  was  the  latter  part  of  July  or  first  of 
August,  1913.  Q.  What  did  you  say  to  him  then  about 
furnishing  the  money?  A.  I  asked  him  whether  he  was 
ready  to  furnish  that  money.  Q.  Now  were  you  success- 
ful in  obtaining  at  this  second  conversation  from  Mr.  Scha^ 
per  the  money?    A.    No,  sir." 

"Schaper:  You  may  state  whether  or  not  Charles 
Wissmath  ever  came  to  you  and  spoke  to  you  about  fur- 
nishing money  with  which  to  redeem  the  plant.  A.  He 
did.  This  talk  was  in  the  fore  part  of  January,  1913.  Q. 
What,  if  anything,  did  he  say  to  you?  A.  He  wanted  to 
know  if  I  could  furnish  the  money  sufficient  to  redeem  the 
plant.  Q.  What,  if  anything,  dfd  you  say  about  doing  so? 
A.  I  said  I  could.  Q.  State  whether  or  not  you  told 
him  you  would  furnish  a  sufficient  amount.  A.  I  said 
I  would,  after  due  consideration.  I  knew  the  amount  nec- 
essary to  redeem.     It  was  |56,000.    Q.    State  whether  or 
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not  you  had  sufficient  funds  so  that  you  could  have  fur- 
nished that  amount.    A.    Yes,  I  left  the  premises  about 
the  first  of  June,  1913.    Q.    Do  you  know  whether  or  not 
they  had  raised  the  Santa  Fe  shops,  or  were  raising  them? 
A.    They  were  raising  the  roundhouse  and  had  started  to 
raise  the  tracks   north  of  the  packing   plant.    Q.    Now, 
about  how  much  lower  were  the  cellars  of  the  plant  than 
the  tracks  they  were  raising?    A.     I  would  have  to  judge 
about  8  feet     When  I  left  that  plant,  it  was  in  a  condition 
to  be  operated  as  a  packing  plant.    After  I  left  the  plant, 
I  went  down  there  again  and  into  the  cellars.     I  didn't  see 
anything  different  until  the  latter  part  of  June,  1913,  I 
found  there  was  water  in  the  cellar.     I  know  a  low  place 
that  has  been  dug  out  in  the  hide  cellar.     Up  to  the  time 
I  left,  there  was  no  water  in  it.     I  saw  water  in  there  the 
latter  part  of  June.    The  pit  wa3  not  concreted ;  just  a  hole 
dug  out  in  the  ground.     I  don't  think  at  this  time  there 
was  an  embankment  built  at  the  south  of  the  plant.    Q. 
Now,  did  3'ou  ever  have  another  talk  with  Mr.  Wisamath 
about  redeeming  that  plant?    A.     He  came  to  me  early  in 
August  and   asked  me  whether  I   had  changed   my  mind 
about  furnishing  the  money  to  redeem  the  plant.     Q.     What 
did  you  say  to  him   then?    A.     Under  the  conditions,  I 
wouldn't    furnish    it — would    not    put    any    money    in    the 
plant.     Q.     Now,  what  were  the  conditions,  Mr.  Schaper. 
that   made   you   change  your  mind   about   furnishing   the 
money?     A.  I  saw  the  condition  of  the  cellar,  the  water 
in  it,  and  I  noticed  they  were  building  a  dyke  with  the  in- 
tention of  protecting  the  plant.     I  don't  know  just  when  it 
was  they  placed  pumps  down  near  the  dyke.     I  cannot  say 
whether  they  had  a  pump  before  that  time  to  take  the  water 
but  of  the  cellar.     The  dyke  had  not  been  built  at  that  time. 
Q.     Was  there,  at  the  time  you  refused  Mr.  Wissmath  the 
money  with  which  to  redeem,  any  protection  placed  aronml 
the  plant  by  the  water  power  company?    A.    No,  sir.    Q. 
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State  whether  or  not  if  the  physical  condition,  if  no  water 
had  been  backed  into  the  cellars  and  the  river  had  not  been 
raised,  the  tracks  and  shops  adjacent  had  not  been  raised, 
and  no  preparations  made  to  build  a  dyke,  if  then  and  in 
that  case  you  would  have  furnished  sufficient  money  to 
Charles  Wissmath  with  which  to  redeem  the  plant.  A. 
Yes.  Q.  Now,  Mr.  Schaper,  if  the  physical  conditions  of 
the  plant  had  remained  the  same  as  they  were  up  to  the 
time  you  quit  operating,  you  may  state  whether  you  would 
have  furnished  Mr.  Wissmath  the  money  with  which  to  re- 
deem. A.  Yes.  Q.  Mr.  Schaper,  are  you  acquainted  with 
the  reasonable  market  value  of  what  is  known  as  the  Wiss- 
math Packing  Plant  in  the  city  of  Fort  Madison,  Iowa,  just 
before  the  water  came  into  the  cellars,  as  it  did, — back  up 
in  the  sewers,  as  it  did?  A.  I  think  I  know  what  it  would 
have  been  worth  to  me.  Q.  Are  you  acquainted  with 
the  reasonable  market  value  of  what  is  known  as  the  Wiss- 
math Packing  Plant  in  the  city  of  Fort  Madison,  Iowa,  as 
a  packing  plant,  just  before  the  water,  if  any,  came  into 
the  cellars?  A.  Yes,  sir.  Q.  What  was  the  reasonable 
market  value?    A.    About  fl50,000.'' 

"Cross-Exaraination. 

"My  lease  was  for  a  period  of  two  years.  The  lease 
provided  for  iO  per  .cent  of  the  net  profits  as  the  rental  of 
the  plant.  I  never  paid  the  company  any  rent  under  this 
lease  because  there  was  no  profit.  I  operated  under  the 
lease  from  May  15, 1912,  until  March  15,  19t8.  During  that 
time  there  were  no  profits.  I  remember  when  the  foreclos- 
ure proceedings  commenced.  The  sale  was  December  19, 
1912.  I  was  not  present  at  the  sale. ,  I  knew  it  was  com- 
ing oflE-  I  knew  the  mortgage  amounted  to  f56,000,  but 
did  not  attend  the  sale  and  try  to  bid  on  it.  That  was  De- 
cember, 1912,  long  before  the  Santa  Fe  raised  any  tracks 
or  the  roundhouse,  long  before  the  dyke  was  started,  and 
long  before  any  water  was  raised.    Neither  Mr.  Wissmath 
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pairs.  In  January,  I  tried  to  get  Mr.  Wissmath  to  make 
them.  I  have  been  talking  abont  the  repairs  he  required 
in  January.  In  March,  he  made  other  requirements.  There 
were  requirements  pretty  near  every  week.  These  were 
not  complied  with,  and  he  went  away.  After  that,  we 
could  not  ship  any  meat  in  interstate  commerce.  The  re- 
pairs would  have  cost  f300  or  f400.  Neither  Mr.  Wissmath 
nor  I  were  willing  to  put  in  fSOO  or  |400  in  repairs  to  keep 
on  killing  and  shipping  in  interstate  commerce.  The  in- 
spector left,  and  the  plant  shut  down." 

Redirect  examination :  "In  the  January,  1913,  conver- 
sation with  Mr.  Wissmath,  he  was  to  be  employed  by  me 
and  I  was  to  have  a  trust  deed  or  mortgage.  Q.  Mr.  Stew- 
art also  asked  you  if  you  were  willing  to  put  up  the  money 
for  the  repairs  necessary  that  the  inspector  requested,  and 
you  said  'No,'  in  answer  to  that  question.  Now,  will  you 
explain  why?  A.  I  had  fully  made  up  my  mind  to  dis- 
continue at  that  time." 

The  foregoing  is  all  the  evidence  that  was  introduced  to 
support  the  allegation  that  the  presence  of  the  water  in 
the  plaintiffs  cellars  was  the  sole  cause  of  the  failure  to 
redeem.  If  we  could  accept  the  plaintiffs  theory  of  lia- 
bility as  a  legal  proposition,  we  should  find  it  diflScult  to 
say  that  such  evidence  was  sufficient  to  support  a  jury 
finding  of  the  fact  to  which  it  was  directed.  We  pass,  how- 
ever, to  a  consideration  of  the  soundness  of  plaikitififs  gen- 
eral theory  of  liability  of  the  defendant  for  the  damages 
claimed. 

1.  The  Act  of  Congress  under  which  the  defendant 
was  authorized  to  construct  the  dam  in  question  contained 
the  following  proviso: 

"That  compensation  shall  be  made  by  the  said  Keokuk 
and  Hamilton  Water  Power  Company  to  all  persons,  firms, 
or  corporations  whose  lands  or  other  property  may  be 
taken,  overflowed,  or  otherwise  damaged  by  the  construe- 
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tion^  maintenance  and  operation  of  the  said  works  in  ac« 
cordance  with  the  laws  of  the  state  where  such  land  or  other 
property  may  be  situated." 

The  parties  are  agreed  that  the  laws 
2.  MoBTOAOKs :,       of  Iowa  applicable  to  the  Congressional  Act 

redemption:  ^'^  ^ 

rfeht  to  re-        q^y^  those  pertaining  to  th#  condemnation 

deem :   in-  '^  ^ 

oVti'ght'.^^^^^     of  private  property   for   public  use.    Our 

Constitution  provides  that  private  property 
may  not  be  "taken"  for  public  use  without  just  compensa- 
tion's first  being  made.  The  (Congressional  Act  is  some- 
what broader  in  its  terms,  and  provides  for  compensation 
to  all  persons  **whose  lands  or  other  property  may  be 
taken,  overflowed  or  otherwise  damaged."  That  the  de- 
fendant would  be  liable  to  any  property  owner  for  appro- 
priate  and  proximate  damages  is  conceded.  Whether  the 
basis  of  its  liability  rests  theoretically  upon  contract  or 
tort  is  not  now  material  for  our  consideration.  Possibly 
it  could  be  made  to  rest  on  either  one;  upon  contract,  on 
the  theory  that  its  acceptance  of  the  provisions  of  the 
Congressional  Act  was  a  contractual  undertaking  in  be- 
half of  all  property  owners  affected;  upon  tort,  on  the 
theory  that  the  possession  of  property  "taken"  should  be 
deemed  a  continuing  trespass  until  compensation  be  actual- 
ly made.  The  plaintiflf  in  its  pleading  appears  to  have 
adopted  the  first  theory,  and  the  trial  court  submitted  the 
case  on  3uch  theory,  and  we  shall  likewise  adopt  it.  It  Is 
not  claimed  that  the  plaintiff's  packing  plant  was  "taken," 
within  the  meaning  of  the  Iowa  law,  but  it  is  claimed  that 
it  was  damaged,  within  the  meaning  of  the  Congressiohal 
Act.  The  parties  dispute  in  argument  whether  the  plain- 
tiff's so-called  "right  of  redemption'^  was  "other  property," 
within  the  meaning  of  the  Congressional  Act.  The  plain- 
tiff's theory  of  the  case  carves  out  of  the  fee  simple  estate 
the  "right  of  redemption,"  as  being  plaintiff's  distinctive 
and  exclusive  property.    The  defendant  contends  that  such 
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"right  of  redemption"   is  not  "land  or  other  property," 
within  the  meaning  of  the  Congressional  Act.    Defendant 
also  contends  that,  under  the  rule  of  ejuadem  generis,  the 
term '  "other  property"  must    be    construed    to    refer   to 
landed  property;  whereas  the  plaintiff  contends  that  the 
"right  of  redeiUption"  is  an  interest  in  real  estate,  and  in 
any  event  is  "property,"  and  that  the     rule  of    ejusdem 
generis  has  no  application.    The  packing  plant  was  land. 
The  plaintiff  was  the  owner  of  it  in  fee  simple.    If  the 
water  damaged  it,  it  was  a   damage  to  the  land.    The 
fact  that  the  plaintiff  had  encumbered   its  title  with  a 
mortgage  did  not  change  its  relation  to  the  fee  title.    By 
the  terms  of  the  mortgage,  it  had  a    right    to    pay    the 
debt  and  discharge  the  lien  at  any  time.     Independent  of 
the  terms  of  the  mortgage,  it  had  such  a  right  as  a  matter 
of  equity.    This  tiras  its  "right  of  redemption."    This  right 
would  continue  indefinitely  until  foreclosure  sale  and  until 
one  year  thereafter.    As  a  matter  of  terminology,  the  right 
of  redemption  tefore  sale  is  often  referred  to     as     the 
equitable  right  of  redemption,  and  the  right  after  execution 
sale  as  the  statutory  right  of  redemption.     Whether  exer- 
cised before  sale  or  after,  the  right  of  redemption  is  essen- 
tially the  same.    It  is  the  right  to  discharge  the  lien  by  pay- 
ment of  the  debt.    The  purchaser  at  execution  sale  holds  a 
lien,  and  a  lien  only,  until  his  right  to  a  deed  matures  by  the 
expiration  of  one  year.     The  mortgagor  holds  his  fee  sim- 
ple title  for  the  same  period.    It  was  expressly  so  held 
in  Dolan  v.  Midland  Blast  Furnace  Co.,  126  Iowa  254,  256. 
The  title  of  the  mortgagor  being  thus  complete,  the  "right 
of  redemption"  adds  nothing  to  his  title  or  estate,  and 
carves  nothing  out  of  it.    It  follows  that,  if  the  cellars 
were  flooded  as  a  result  of  the  maintenance  of  the  dam, 
the  i^esulting  damages  would  be  a  damage  to  land,  and 
the  defendant  would  be  liable  therefor  under  the  terms 
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of  the  Congredsional  Act.     It  would  like- 

^'  foredosnra:'       wise  follow  that  such  liability  would  inure 

qnent  damago      to   the  excluslve   benefit   of  the   plaintiff, 

to  property :  .  ^    -        . , 

who  entitled  to    were  it  not  for  the  provisions  of  our  statute 

damages. 

(Section  4065,  Code,  1897),  which  provides 
as  follows: 

<<When  real  estate  has  been  sold  on  execution,  the 
purchaser  thereof,  or  any  person  who  has  succeeded  to 
his  interest,  may,  after  his  estate  becomes  absolute,  recover 
damages  for  any  injury  to  the  property  committed  after 
the  sale  and  before  the  possession  is  delivered  under  the 
conveyance." 

The  purpose  and  effect  of  this  statute  is  to  protect 
the  execution  purchaser  against  intervening  waste  and 
spoliation  after  he  has  bound  himself  by  his  bid  and  before 
he  has  become  entitled  to  take  title  or  possession.  If,  before 
the  expiration  of  the  statutory  year  of  redemption,  the 
mortgagor  shall  redeem,  then  the  claim  of  the  execution 
purchaser  is  fully  discharged,  and  he  has  no  further  interest 
in  the  question  of  waste  or  damages.  In  other  words,  the 
statute  subjects  such  a  claim  for  damages  to  the  same  lien 
as  the  land  itself.  If  no  redemption  be  made,  then  the  ex- 
ecution purchaser  is  entitled  to  demand  all  the  property 
upon  which  he  placed  his  bid,  or  its  equivalent  in  the  form 
of  damages.  In  such  event,  thq  owner  of  the  land,  as  mort- 
gagor, loses  the  right  to  claim  intervening  damages  in 
the  same  wav  and  at  the  same  time  that  he  loses  his 
land,  vjiz.,  by  the  failure  to  redeem  from  the  debt  within 
one  year.  If  he  does  redeem,  then  both  the  land  and  the 
claim  for  intervening  damages  continue  to  be  his.  Under 
the  statute,  the  claim  for  damages  inures  to  the  benefit  of 
both  debtor  and  creditor.  The  claim  of  the  creditor  is  par- 
amount in  the  same  sense  that  his  lien  is  paramount  to  the 
debtor's  title.  Such  paramount  right,  however,  is  contin- 
gent only,  and  is  wholly  subject  to  the  will  and  act  of  the 
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debtor.  In  a  legal  sense^  it  is  at  all  times  within  the  power 
of  the  debtor  to  discharge  the  lien  of  the  creditor,  and  there- 
by to  protect  both  his  title  and  his  cause  of  action  for  dam- 
ages. In  this  case  there  was  no  redemption.  Under  the  stat- 
ute, therefore,  the  title  and  ownership  of  the  real  estate  and 
all  intervening  damages  thereto  vested  in  the  execution  pur- 
chaser. The  interest  of  the  debtor  in  both  was  wholly  extin- 
guished. Counsel  for  appellee  have  fully  perceived  the  diffi- 
culty confronting  them  at  this  point.  They  therefore  dis- 
claim intent  to  claim  damages  for  injury  to  the  real  estate 
or  to  the  possession  thereof.  They  contend,  however,  that 
their  client's  right  of  redemption  was  a  valuable  right,  meas- 
ured by  the  value  of  the  property  less  the  encumbrance,  and 
that  such  right  was  an  interest  in  real  estate. 

What  we  have  already  said  indicates  our  view  that  the 
right  of  redemption  is  not  an  estate  nor  an  interest  in  lands 
in  any  other  sense  than  that  it  is  a  necessary  incident  of 
ownership,  attaching  to  it  and  following  it  at  all  times. 
While  the  ownership  continues,  the  right  of  redemption  con- 
tinues.    When  the  ownership  ceases,  the  right  of  redemp- 
tion ceases  likewise,  of  necessity.    There  can  be  no  right 
of    redemption    without    ownership,  and  ownership    with- 
out a  right  of  redemption  would  not  be  ownership.     If 
the  plaintiff  suffered  any  damages  from  the  flooding  of 
the  cellars,  it  was  because  it  was  the  owner  of  the  plant. 
How,  then,  can  we  avoid  the  effect  of  the  statute  above 
quoted,  and  fail  to  say  that  whatever  damages  were  then 
suffered  have  gone  the  way  of  the  ownership,  to  the  exe- 
cution    purchaser?      Conceding     that    a     right     of     re- 
demption has  value,  as  contended,  such  value  is  precisely 
the  same  as  the  value  of.  ownership  subject  to  the  encum- 
brance,  and  such  was  the  measure  of  damage  submitted  by 
the  court  to  the  jury.    If  the  value  of  the  property  had  been 
*  totally  extinguished  by  the  injuries  complained  of,  the  meas- 
ure of  damage  to  the  owner  would  have  hem  i^cisely  the 
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same  as  that  adopted  herein.    The  fact  that  the  measure  of 
damage  for  the  loss  of  the  entire  property  and  that  for  the 
loss  of  right  of  redemption  are  identical,  is  of  itself  sug- 
gestive of  the  essential  identity  of  the  alleged  causes  of 
action   themselves.    Plaintiff  places   considerable  reliance 
upon  certain  language  used  in  the  case  of  Conway  v.  Bher- 
man,  78  Iowa  588.    The  holding  in  that  case  was  adverse 
to  the  plaintiff  therein,  and  therefore  to  the  theory  of  the 
plaintiff  herein.    A  directed  verdict  therein  was  sustained. 
In  the  discussion  of  the  case,  however,  it  was  said  that  the 
measure  of  damage  for  loss  of  a  right  of  redemption  would 
be  the  value  of  the  property  less  the  encumbrance.    It  was 
not  held  therein  that  a  cause  of  action  would  lie  for  the 
loss  of  a  right  of  redemption,  as  distinguished  from  the 
damage  to  the  property.     It  might  be  said,  however,  that 
this  was  the  implication  of  the  discussion.     It  should  be 
borne  in  mind,  however,  that  the  discussion  simply  pro- 
ceeded upon  the  assumption  or  theory  of  the  plaintiff,  and 
was  pointing  out  additional  defect  or  error.    For  the  pur- 
pose of  the  discussion,  the  general  theory  of  liability  put 
forward   by    plaintiff   therein   was   simply   assumed.    The 
question  which  is  now  before  us  was  not  passed  on  at  all. 
All  that  can  be  claimed,  therefore,  by  plaintiff  now  is  that 
the  measure  of  damage  adopted  in  the  case  at  bar  was  con- 
sistent with  the  Conicay  case.     If  we  could  sustain  plain- 
tiff's theory  of  liability,  the  measure  of  dam- 
4.  EMINENT  DO-       ages  adopted  would  seem  to  follow  logically. 

main:  comp<>n-        o  * 

gation :  present  Damages  to  private  property  by  public  im- 
^udeS^*  ^^         provement,  when  assessed,  are  assessed  once 

for  all,  and  include  all  damages  sustained 

by  the  owner,  present  or  future,  by  reason  of  a  proper  use 

and  maintenance  of  the  public  improvement.    Hileman  v. 

Chicago  G.  W.  R.  Co.,  113  Iowa  591;  Richardson  v.  City  of 

CctUerville,  137  Iowa  253,  255. 
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2.    Turning  to   another  phase  of  the 

5.  actions:  cause   case:    Can  it  be  said  in  any  legal  sense  that 

of  action  :  na-  -^     ^ 

distr*ero"a2^**^  ^^^  flooding  of  the  cellars  was  the  proxi- 
poratfons.*^^'^'  mate  cause  of  the  plaintiff's  loss  of  owner- 
ship of  its  plant  or  its  loss  of  its  right  of 
redemption?  The  plaintiff  puts  forward  as  an  element  in 
its  case  its  own  financial  inability  to  make  redemption,  ex- 
cept by  obtaining  credit  from  a  third  party  by  pledge  of 
the  property.  Because  of  such  financial  inability,  it  was 
rendered  dependent  upon  the  mood  and  temper  of  such 
third  party.  The  condition  of  the  cellars  being  fyich  as 
to  dissuade  such  third  party,  the  injury  to  the  plaintiff, 
as  contended,  necessarily  followed. 

In  order  to  simplify  the  discussion,  we 

6.  Damages:  will   for   a   moment   eliminate  entirely  the 

speculative  " 

damages:  In-       question  of  plaintiff's  inability,  and  inquire 
of  redemption,     into  the  legal  status  of  the  parties,  regard- 
^  less  of  such  question.     Suppose  that  Scha- 

per,  who  is  shown  to  have  abundant  means,  had  been  the 
owner  of  the  property,  and  therefore  the  owner  of  the 
right  of  redemption,  could  he  have  put  forward  the  claim 
that  the  presence  of  the  water  in  the  cellar  caused  him  to 
fear  to  exercise  his  right  of  redemption  and  that  thereby 
he  abandoned  and  lost  the  same;  and  could  he  have  made 
such  claim  the  basis  of  liability  on  the  part  of  the  defend- 
ant for  having  destroyed  his  right  of  redemption?  Under 
the  instructions  of  the  trial  court  herein,  he  could  not 
The  trial  court  instructed  the  jury  that  it  was  the  duty  of 
the  plaintiff  to  redeem  if  it  could,  and  to  use  all  reasonable 
efforts  to  obtain  the  means  to  redeem,  even  though  Bchaper 
had  refused  to  extend  credit.  Concededly,  if  the  plaintiff 
had  been  financially  able  to  redeem,  it  would  have  been 
required  to  redeem  as  a  condition  precedent  to  this  action. 
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If  it  had  redeemed,  It  could  have  recovered 
7.  dahaoss:  from  the   defendant    the    actual    damages 

proximate 

cause :  flooding    sustained  bv  the  flooding  of  the  cellars.    It 

of  morteraffe*  "^  *^ 

5l™l?f®^         could  not  have  recovered  the  value  of  its 

property : 

SJS?St*c!fl.''  so-called  "right  of  redemption."  Manifest- 
ly, a  recovery  of  the  amount  of  damages 
actually  inflicted  upon  the  premises  would  be  full  justice. 
If  such  would  be  the  limit  of  recovery  to  Schaper  as  owner 
and  redemptioner,  and  if  such  would  be  the  same  limit  of 
recovery  to  the  plaintiff  herein  if  it  had  redeemed,  why 
should  the  flnancial  inability  of  the  plaintiff  increase  the  li- 
ability of  the  defendant  for  the  same  act?  The  trial  court 
instructed  the  jury  that,  in  order  to  render  a  verdict  for  the 
plaintiff,  it  was  not  enough  to  show  that  the  flooding  of 
the  cellars  was  a  contributing  cause  to  the  loss  of  the  right 
of  redemption,  but  it  must  be  shown  that  it  was  the  sole 
cause.  So  far  as  appears  in  this  case,  the  actual  damage 
inflicted  upon  the  property  was  nominal.  How  can  it  be 
said  that  such  damage  was  the  sole  cause  of  the  loss  of  the 
right  of  redemption  by  plaintiff,  when  its  own  financial  in- 
ability to  redeem  is  put  forward  as  an  essential  element  in 
its  case?  The  record  does  not  disclose  what  its  actual 
financial  conditidn  was,  nor  the  amount  of  its  capital  stock. 
It  appears  only  in  a  general  way  that  it  was  not  able  finan- 
cially either  to  operate  the  plant  or  to  make  the  redemp- 
tion without  the  help  of  credit  from  Schaper.  The  pFaintiff 
is  a  corporation.  The  amount  of  its  capital  stock  was 
made  great  or  small  according  to  the  wish  of  its  promoters. 
Presumptively,  it  was  made  small — too  small  to  conduct 
the  business  for  which  it  was  organized.  Does  that  fact 
furnish  reason  why  a  different  rule  of  law  should  obtain' 
in  its  favor  as  regards  damages  inflicted  upon  its  property? 
Can  this  fact  be  made  an  element  of  its  case  whereby  a 
claim  for  damages,  which  would  have  been  comparatively 
small  if  held  by  a  corporation  of  adequate  means,  may  be 


1330  WissMATH  P.  Co.  V.  Miss.  R.  P.  Co.    [179  Iowa 

multiplied  many  fold  ?  What  was  done  in  this  case  was  to 
hold  the  defendant  liable  for  the  full  alleged  valu«  of  the 
plant,  less  the  encumbrance  thereon.  Why?  Because  the 
plaintiff  was  unahje  to  redeem  without  the  help  of  Schaper^ 
and  Schaper  would  not  help  because  he  had  seen  the  water. 
We  think  it  clear  that  the  nature  of  defendant's  liability 
for  the  flooding  of  the  cellars  waa  precisely  the  same  wheth- 
er the  plaintiff's  capital  was  large  or  small.  The  fact  that 
such  damage  inured  to  the  benefit  of  the  execution  purchas- 
er was  beyond  the  control  of  the  defendant. 

If  the  defendant  had  been  guilty  of  some  wrongful  i^ct 
dii-ected  against  the  plaintiff  because  of  its  actual  condition, 
a  diffei'ent  question  would  be  presented.    No  wrongful  act 
in   causing  the   injury   is  charged   against   the  defendant. 
Its  liability  is  predicated  upon  the  provisions  of  the  Con- 
gressional Act;  and  the  one  wrong  charged  against  it  now 
is  its  failure  to  pay  the  damages.     Under  our  statute,  above 
quoted,  the  plaintiff  was  in  no  position  to  demand  the  dam- 
ages until  he  had  redeemed.     Until  redemption  be  made,  the 
claim  of  the  execution  purchaser  was  superior.    That  fact 
appears  to  have  been  recognized  by  the  plaintiff,  and  no  de- 
mand for  damages  api)ears  to  have  been  made  prior  to  the 
bringing  of  this  suit.     The  authorities  cited  by  the  plain- 
tiff at  this  point  are  cases  of  intentional  and  malicious  in- 
terfei:ence  by  intermeddlers,  with  contracts  between  others. 
The  rule  put  forward  is  that,  where  one  intentionally  and 
maliciously  induces  another  to  breach  his  contract,  he  there- 
by becomes  a  party  to  the  breach  himself,  and  is  liable  for 
damages.     The  defendant  was  guilty  of  no  such  act.    If  it 
had  been,  its  liability  could  not  be  predicated  upon  the  pro- 
visions of  the  Congressional  Act.     Such  a  wrong  would  not 
be  a  damage  to  property.     If  the  defendant  were  guilty  of 
interference  with  a  contract,  it  could  become  liable  only  for 
such  damages  as  flowed  naturally  and  proximately  from  the 
breach.    But  an  action  for  such  damages  would  be  strictly 
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a  personal  action.  The  subject-matter  thereof  would  be  en- 
tirely foreign  to  the  Congressional  Act  and  to  the  condemna- 
tion statute.  It  is  clear  also  that  neither  the  pleadings  nor 
the  evidence  present  a  case  of  meddling  or  interference  with 
a  contract  on  the  part  of  the  defendant;  nor  do  they  pre- 
sent a  situation  where  the  plaintiff  may  put  forward  its 
financial  weakness  as  an  element  of  its  case.  A  state  of 
facts  which  would  warrant  a  consideration  of  a  plaintiff's 
financial  disability  in  his  favor,  is  particularly  pertinent  to 
wrongs  perpetrated  upon  a  natural  person  rather  than  upou 
an  artificial  person.  A  natural  person  may  be  subjected 
to  intentional  and  mali(*iouH  injuries  to  which  a  mere  cor- 
poration is  not  susceptible.  A  human  l)eing,  though  stripped 
of  property,  must  still  live  on  and  bear  the  inevitable 
burdens  of  his  life;  wife  and  child  must  be  sheltered  and 
fed;  daily  obligations  must  be  met;  the  grocer  and  the 
milkman  must  be  paid;  pride  of  character  and  sense  of 
honor  are  his  continuing  goad.  They  command  his  ener- 
gies, and  hold  him  to  a  continuing  service.  His  one  re- 
source is  his  earning  capacity  and  his  opportunity  for  em- 
ployment. A  wrongful  interference  with  his  contract  of 
employment  affords  him  a  right  of  action  for  damages 
against  the  wrongdoer.  An  action  for  damages  for  inter- 
ference with  contracts  has  its  particular  pertinency  to  con- 
tracts of  individual  employment.  In  such  a  case,  the  finan- 
cial condition  of  the  complainant  may  become  an  important 
considenition.  But  this  right  of  action  and  the  right  to  put 
forward  therein  financial  disability  as  an  element  of  the 
case  has  little  pertinency  to  a  corporate  plaintiff.  The 
amount  of  the  capital  of  a  corporation'  is  always  a  matter 
WMthin  the  volition  of  its  organizers  and  stockholders.  By 
the  same  volition,  it  may  be  increased  or  decreased.  If  it 
be  stripped  of  its  capital,  its  function  is  finished.  It  does 
not  seek  employment  and  never  becomes  a  wage  earner.  By 
force  of  its  insolvency  alone,  it  dies  artificially.    It  is,  there- 
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fore,  not  easily  subjected  to  malicious  wrongs,  and  is  in  no 
position  to  command  the  sympathy  of  the  law  for  the  pau- 
city of  its  assets.  The  doctrine  itself  which  the  plaintiff  in- 
Tokes  la  one  of  the  mercies  which  have  engrafted  them- 
selves here  and  there  upon  the  law  and  have  bent  its  straight 
lines  somewhat.  Such  doctrine  is  not  wholly  in  accord 
with  strict  legal  uniformity.  But  it  is  merciful  in  its  na- 
ture, and  finds  its  justification  in  the  higher  levels  of  eq- 
uity, and  perhaps  in  the  ancient  foundations  of  the  law. 
"To  do  jugtly  and  to  love  mercy"  is  the  Mosaic  floor  of  the 
structure  of  our  civilization.  But  mere  mercy  as  such  is  a 
response  not  to  artificial  entities,  but  to  fiesh  and  blood 
in  the  struggle  for  life.  For  cases  illustrative  of  the  appli- 
cation of  this  doctrine,  see  Hollenbeck  v,  Ristine,  114  Iowa 
358,  367 ;  Kock  v.  Burgess ,  167  Iowa  727 ;  Faunce  v.  Searles, 
(Minn.)  142  N.  W.  816;  Lucke  v.  Clothing  Cutters'  &  Trim- 
mers'  Assentbly,  (Md.)  19  L.  R.  A.  408.  See,  also  citations 
in  8  R.  C.  L.  632,  Sec.  174.  We  find  no  case  where  the  doc- 
trine has  found  application  to  an  artificial  person. 

In  this  case,  the  capital  of  the  plaintiff  corporation  was 
precisely  what  its  organizers  and  stockholders  made  it 
Their  implied  obligation  to  the  public  was  to  furnish  and 
maintain  it  with  sufficient  capital  to  conduct  the  business 
for  which  it  was  organized.  If  the  capital  of  the  corpora- 
tion was  not  suflScient  to  enable  it  to  pay  its  debts  and 
thereby  to  protect  its  property  against  execution  sale,  the 
loss  of  the  property  was  the  only  ultimate  alternative. 
There  was  no  legal  impediment  to  the  increase  of  the  cap- 
ital up  to  the  needs  of  the  corporation.  If  it  be  true  that 
the  plant  was  worth  twice  as  much  as  the  judgment  against 
it,  it  would  seem  to  be  the  first  requirement  of  business 
prudence  to  increase  the  capital  stock  sufficiently  to  en- 
able the  discharge  of  the  debt.  If  the  plaintiff  was  unable 
to  redeem  because  of  the  shortage  of  capital,  was  not  the 
shortage  of  capital  the  controlling  and  proximate  cause  of 
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the  loss  of  the  property?  In  any  events  there  is  no  room 
here  for  the  application  of  the  rule  that  financial  disability 
may  be  a  consideration  in  plaintiff's  favor,  and  this  is  so 
even  regardless  of  the  corporate  character  of  the  plaintiff. 

3.  Taking  the  view  most  favorable  to  the  plaintiff  of 
the  contract  with  Schaper  and  the  alleged  breach  thereof, 
it  was  a  promise  to  loan  money.  The  nature  of  the  con- 
tract was  'Such  that  the  breach  of  it  left  the  parties  as  it 
found  them.  If  the  plaintiff  had  sued  Schaper  for  the 
breach,  it  could  have  recovered  nothing  but  nominal  dam- 
ages. It  was  expressly  so  held  in  Thorp  v.  Bradley,  75 
Iowa  50.  In  the  cited  case,  the  defendant  was  alleged  to 
have  agreed  to  loan  money  for  the  purpose  of  enabling  the 
plaintiff  to  redeem  real  estate,  and  to  have  breached  such 
agreement,  whereby  the  plaintiff  lost  his  right  of  redemp- 
tion. It  was  held  that  only  nominal  damages  could  be  re- 
covered. To  the  same  effect  is  Lanib  v,  Buker,  34  Neb.  485, 
488.  If  there  could  be  no  recovery  against  Bchaper  for  the 
breach  of  such  agreement,  how  could  there  be  a  recovery 
against  the  defendant  for  unintentionally  causing  such 
breach?  The  holding  in  the  cited  cases  is  that  the  dam- 
ages claimed  were  remote  and  speculative,  and  not  proxi- 
mate.   And  such  is  the  situation  herein. 

4.  In  view  of  the  conclusion  reached  on  other  features 
of  the  case,  it  becomes  unnecessary  for  us  to  consider  the 
claim  that  the  verdict  was  excessive,  further  than  to  an- 
nounce our  conclusion  thereon.  We  think  the  verdict  was 
shockingly  excessive.  We  may  say,  also,  that,  if  we  were 
able  to  adopt  the  plaintiff's  general  theory  of  liability,  we 
should  have  to  say  that  the  evidence  was  of  very  doubtful 
sufficiency.  The  evidence  which  we  have  set  forth  above 
is  the  main  support  of  the  verdict.  The  beat  that  could  be 
said  for  it  is  that  it  is  a  gossamer  thread.  It  relates  wholly 
to  matters  fhat  are  and  were  within  the  breast  of  the  wit- 
nesses.   It  was  incapable  of  test  or  disproof,  save  by  the 
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contemporaneous  conduct  of  the  witnesses.  Such  conduct 
of  the  witnesses  was  glaringly  contradictory  to  their  tes- 
timony. The  magnitude  of  the  verdict  is  equalled  only  by 
the  tenuity  of  the  evidence. 

We  hold  that  the  damages,  if  any,  which  accrued 
against  the  defendant  were  those  only  which  arose  proxi- 
mately out  of  the  injury  to  the  plant  by  the  flooding  of  the 
cellar,  whether  such  injury  w^as  temporary  or  permanent; 
that  there  was  no  separate  and  divisible  injury  to  the  right 
of  redemption,  as  distinguished  from  the  injury  to  the  prop- 
erty and  to  the  ownership  thereof  and  to  the  right  of  pos- 
session; that  the  damages  claimed  for  alleged  interference 
with  the  contract  with  Schaper,  and  the  resulting  loss  of 
the  property  through  tlie  failure  to  redeem,  were  remote 
and  speculative,  and  not  proximate.  These  conclusions  have 
the  support  of  the  following  additional  authorities:  Du- 
buque W.  d  O.  Association  v.  City  &  Cotmty  of  Dubuque,  30 
Iowa  176;  Qeorgia  v.  Kepford^  45  Iowa  48,  50;  Harrison  v. 
Berkley,  (S.  C.)  47  Am.  Dec.  578;  Alabama  Power  Co,  v. 
Keystone  Lime  Co.,  (Ala.)  67  So.  883,  836;  Brink  t\  Wabash 
R.  Co.,  160  Mo.  93;  Gregory  i>.  Brooks,  35  Conn.  437,  446; 
Byrd  v.  English,  117  Ga.  191,  192;  Sawyer  v.  C-Qm^non- 
wealth,  (Mass.)  59  L.  R.  A.  726,  727. 

It  follows  from  these  conclusions  that  the  trial  court 
should  have  directed  a  verdict  for  the  defendant.  The  judg- 
ment below  is  accordingly — Reversed, 

All  the  justices  concur. 


Bessie  M.  Adams,  Administratrix,  Appellee,  v.  Chicaoo, 
Rock  Island  &  Pacific  Railway  Company,  Appellant. 

CABBIEBS:     Carriage    of    Passengers — Reasonable    Rules    "Witliout 
1    Opportunity  to  Comply  Therewith — Kegligenee.    A  carrier  may 
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not,  even  by  contract,  require  the  doing  of  reasonable  things  by 
a  passenger,  fall  to  furnish  the  passenger  reasonable  opportun- 
ity to  comply  therewith,  and  then  predicate  contributory  negli- 
gence per  se  on  a  violation  by  the  passenger  of  the  requirements. 
So  held  as  to  a  provision  In  a  contract  for  the  shipment  of  live 
stock  requiring  the  caretaker  to  ride  In  the  caboose. 

PRINCIPLE  APPLIED:      Stock  was  shipped  from  Chicago. 
The  contract,  of  which  the  caretaker  had  a  copy,  provided:   (a) 
That  the  shipper  should   load   and   unload   the  stock   and   as- 
sume  the  entire   care  thereof;    (b)    that  the   caretaker   could 
only  ride  on  the  train  carrying  the  stock;    (c)   that  the  care- 
taker should  ride  in  the  caboose  when  the  train  was  in  mo- 
tion;  (d)  that,  on  leaving  the  caboose,  the  caretaker  assumed 
all  risk  of  injury;    (e)  that  the  train  would  not  stop  or  start 
at  platforms  or  depots,  or  furnish   lights  for  the  caretaker. 
Stock  of  other  owners  was  shipped  in  the  same  train  under 
Identically  the  same  contracts — all  requiring  caretakers.     The 
stock   was  loaded   late  in  the  afternoon,  and,  in  making  up 
the   train,   the  car  was  switched  about  for  some   hours,   the 
cajretaker  remaining  In  the  car  with  the  stock  and  caring  for 
it.    The  train  was  a  "rush"  train,  and  stopped  only  in  yards, 
and  at  Irregular  periods,  to  set  out  or  take  on  cars,  or  to  pass 
other  trains.    When  the  train  did  stop,  the  caretaker  had  no 
knowledge  as  to  how  soon  it  would  start    The  train,  of  which 
the  caretaker's  car  was  in  about  the  middle,  consisted  of  29 
cars,  and  left  Chicago  about  dark,  at  which  time  a  "terminal" 
caboose,  apparently  not  furnished  for  passengers,  was  attached, 
but  without  notification  to  the  caretaker.     At  some  distance 
out   of   Chicago,   a   regular   caboose   was   attached,   but  again 
without   notification   to   the   caretaker.     At  no  time   did   the 
trainmen  notify  any  caretaker  that  he  must  ride  in  the  ca- 
boose, or  that  the  caboose  was  even  attached   to   the   train, 
and  no  caretaker  did  ride  in  the  caboose.    A  hot  box  set  flre 
to   the  car   In  which  the  caretaker  was   riding,   and  he  was 
killed. 

Held,  the  act  of  the  caretaker  in  riding  In  the  stock  car, 
under  the  said  circumstances,  did  not  constitute  contributory 
negligence  per  se, 

CABBIEBS:     Carriage  of  Passengers— Caretaker  of  Stock— Duty  to 
2    Protect.     The  protection  due  a  caretaker  in  actual  charge  of 
stock  is  in  no  wise  lessened  by  the  act  of  another  person,  who 
was  the  owner  of  the  stock,  in  wrongfully  or  unavoidably  re- 
maining in  the  car  with  the  stock* 


1336  Adams  v.  C.  E.  I.  &.  P.  R.  Co.       [179  Iowa 

CONTRACTS:     Validity-— Public  Policy-- Contracting  Against  One's 

d    Own  Kegllgence.    A  common  carrier  may  not,  even  as  to  inte^ 

state  commerce^  relieve   itself  by  contract  from  liability  for 

its  own  negligence.    So  held  as  to  a  contract  for  shipment  of 

stock. 

COUBTS:      Jurisdiction — ^Death    in    Foreign    State— Comity.     The 

4  courts*  of  the  state  have  jurisdiction  of  an  action  to  recoTer 
for  wrongful  death  occurring  in  a  foreign  state,  even  though 
a  contrary  rule  prevails  by  statute  in  the  state  where  death 
occurred. 

Appeal  from  Johnson  District  Court — Ralph  P.  Howbll, 

Judge. 

Wednesday,  February  14,  1917. 

Rehearing  Denied  Saturday,  May  19,  1917. 
Action  to  recover  damages  for  personal  injury.    Opin- 
ion states  the  facts.    Verdict  and  judgment  for  the  plaintiff 
in  the  court  below.    Defendant  appeals. — Affirmed. 

Messer,  Clearman  d  Olsen,  F.  W.  Sargent^  and  J.  (?. 
Oanibley  for  appellant. 

Dutcher  d  Davis  and  Ralph  Willia^mson,  for  appellee. 

Gaynor,     C.     J.— I.     This     action     is 

1.  carkiebs  :  brought  by  the  administratrix  of  the  estate 

passongers:         of  oue  Thomas  L.  Adams  to  recover  dam- 

ruips  with-         aces  for  his  death,   claimed  to  have  been 

out  oppor-  ^  -    .1        •■    *      J      i. 

tunity  to  caused  bv  the  negligence  of  the  deiendant. 

comply   there-  -^  "    "  „».,,. 

with:  negii-  jt  appears  that  one  Sam   Williamson 

gence.  *^^ 

shipped  six  heiid  of  cattle  to  the  Interna- 
tional Live  Stock  Show  in  Chicago,  from  Iowa  City,  in  No- 
vember, 1912,  and  took  Adams  along  with  him  to  help  care 
for  the  cattle.  He  sold  some  of  the  cattle  in  Chicago  and 
bought  others.  On  December  8th,  the  live  stock  show  hav- 
ing terminated,  Williamson,  intending  to  ship  these  cattle 
and  some  others  back  to  Iowa  City,  went  to  the  office  of 
the  defendant  company  in  Chicago  to  make  arrangements 
for  shipping  them  home.     He  got  the  same  car  in  which 


I 

I 
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the  cattle  were  shipped  to  Chicago.  He  entered  into  a  writ- 
ten contract  with  the  defendant  company  for  the  shipment 
of  the  cattle.  This  was  the  ordinary  live  stock  contract 
prepared  by  the  company  for  use  in  contracting  with  ship- 
pers for  the  transportation  of  cattle.  It  provided  that,  for 
the  consideration  and  mutual  covenants  and  conditions 
expressed  in  the  contract,  it  would  transport  for  William- 
son certain  cattle  in  a  box  car  from  the  Union  Stock  Yardj 
in  Illinois  to  Iowa  City,  consigned  to  Sam  Williamson. 
This  contract  was  executed  by  Williamson  and  the  com- 
pany. Among  other  things,  it  provided  that  Williamson 
should  assume  all  risk,  and  expense  of  feeding,  watering, 
bedding,  and  otherwise  caring  for  the  live  st04*k  covered  by 
the  contract,  while  in  the  cars,  yards,  pens  or  elsewhere,  he 
to  load  and  unload  the  same  at  his  own  expense  and  risk ; 
further,  that  the  contract  does  not  entitle  the  holder,  Sam 
Williamson,  or  any  other  person,  to  ride  on  any  train  ex- 
cept the  train  in  which  the  live  stock  is  transported,  and 
then  only  for  the  purpose  of  caring  for  such  live  stock ;  that 
the  person  or  persons  in  charge  of  the  live  stock  covered 
by  the  contract  should  remain  seated  in  the  caboose  car  at- 
tached to  the  train  while  the  same  was  in  motion,  and  that, 
whenever  such  person  or  persons  should  leave  the  caboose 
car^  or  pass  over  or  along  the  cars  or  tracks,  they  should 
do  so  at  their  own  risk  of  personal  injuries  from  every 
cause  whatever;  and  that  the  company  should  not  be  re- 
quired to  stop  or  start  this  train  or  caboose  car  at  depots  or 
platforms,  or  to  furnish  lights  for  the  accommodation  and 
safety  of  such  persons.  After  this  contract  was  executed 
by  Williamson  and  the  company,  one  of  defendant's  em- 
ployees brought  it  to  the  car  in  which  the  stock  were  to 
be  shipped  and  in  which  they  were  housed.  Adams  was 
there.  Williamson  was  not  there  at  the  time.  The  con- 
tract was  handed  to  Adams,  the  party  supposing  it  was 
Williamson.    This  was  brought  for  the  purpose  of  having 
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the  following  provision  on  the  back  of  the  contract  signed: 
"We,  the  undersigned,  owners,  or  in  charge  of  the  live 
stock  mentioned  in  the  within  contract,  in  consideration  of 
the  free  passage  granted  us  by  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company,  hereby  agree  that  said  company 
shall  not  be  liable  to  us  for  any  injury  or  damage  of  any 
kind  suffered  by  us  while  in  charge  of  said  live  stock  or  On 
our  return  passage.'* 

As  said  before,  the  employee  of  the  company  presented 
this  to  Adams,  who  was  in  the  car  in  whch  the  stock  was 
to  be  shipped.  Adams  signed  this  part  of  the  contract  in 
the  name  of  Williamson.  It  appears  to  have  been  signed 
in  duplicate;  one  copy  was  kept  by  Adams,  and  the  other 
by  the  company.  When  Williamson  came  to  the  car,  Ad- 
ams showed  him  this  contract  with  this  endorsement  on 
the  back,  which  Williamson  .examined  and  returned  to 
Adams,  and  Adams  retained  the  contract  in  his  possession. 
The  cattle  were  loaded  at  the  chutes  in  the  Union  Stock 
Yards,  Adams  and  Williamson  helping  in  the  loading,  and 
they  both  remained  with  the  cattle  in  the  car  while  it  re- 
mained in  the  yards.  The  cars  were  switched  about  in  the 
yards  for  some  hours  after  they  were  loaded,  presumably 
for  the  purpose  of  making  up  the  train. 

It  appears  from  the  testimony  that  it  was  the  pur- 
pose of  Williamson  that  Adams  should  act  as  caretaker  of 
this  shipment.  Adams  was  employed  by  Williamson  to 
take  care  of  the  cattle  on  their  journey  from  the  stock- 
yards to  Iowa  City.  This  was  a  rush  freight  train — stopped 
only  when  occasion  required  it,  to  set  out  or  take  on  other 
cars,  or  to  let  passenger  trains  pass  by.  It  was  a  train 
that  stopped  in  the  yards,  when  stopped  at  all.  It  was 
not  required  to  stop  at  platforms  or  passenger  depots.  The 
train,  after  being  switched  around  over  the  stockyards 
during  the  afternoon,  left  Chicago  about  five  o'clock.  It 
was  then  dark.    The  conductor  of  the  train  testifies: 
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"The  first  stop  was  at  Mokena,  30  miles  from  the  La 
Salle  Street  station.  The  next  was  at  New  Lenox,  34 
miles;  the  next  at  Joliet.  We  did  not  stop  in  the  yard. 
We  stopped  for  the  railway  crossing  at  Joliet.  The  next 
stop  was  at  Rockdale.  We  next  stopped  at  Morris,  62 
miles  from  Chicago;  then  at  Bureau,  85  miles  from  Chica- 
go ;  then  at  Utica,  94  miles  west ;  then  at  De  Pue,  110  miles 
from  Chicago;  then  at  Bureau  Junction,  114  miles;  then 
within  6  miles  of  Sheffield." 

At  Sheffield,  the  car  in  which  Williamson's  stock  "was 
shipped  was  found  to  be  on  fire.  It  was  there  that  plain- 
tiff's intestate  received  the  injuries  from  the  fire  that  caused 
his  death.  When  the  train  left  Chicago,  it  had  attached  to 
it  what  is  known  as  a  terminal  caboose.  The  car  in  which 
the  fire  occurred  which  caused  the  death  was  the  twenty- 
Fecond  car  from  the  caboose,  and  seventeen  cars  back  from 
the  engine.  It  is  claimed  that  the  fire  was  caused  by  a 
hot  box.  That  there  was  a  fire,  and  that  it  caused  the 
death  of  plaintiff's  intestate,  is  not  disputed.  There  were 
ten  loads  of  stock,  all  from  the  exhibition,  on  this  train. 
A  regular  stockman's  caboose  was  attached  to  the  train  at 
Blue  Island  or  Burr  Oak.  We  will  not  enter  into  a  dis- 
cussion of  the  evidence,  in  so  far  as  it  relates  to  the  neg- 
ligence of  the  defendant.  There  is  a  sharp  controversy 
upon  this  issue.  There  is  evidence,  however,  that  the  fire 
that  burned  the  car  in  which  deceased  was  riding,  orig- 
inated outside  the  car,  and  w^e  think  the  evidence  sufficient 
to  justify  a  finding  on  the  part  of  the  jury  that  the  fire 
originated  from  a  hot  box.  So  we  pass  this  question  to  the 
more  serious  questions  presented  by  this  record. 

The  contract  under  which  the  plaintiff's  intestate  was 
riding  provided  that  the  persons  in  charge  of  the  live  stock 
sbould  remain  seated  in  the  caboose  attached  to  the  train, 
while  the  train  was  in  motion.  Deceased  and  Williamson, 
at  the  time  of  the  fire,  were  riding  in  the  car  with  the  stock, 
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and  it  is  claimed  that  this  fact  defeats  recovery.  That 
p]aintiff*8  intestate  had  a  right  to  ride  upon  this  train  as 
caretaker  we  think  is  evidenced  by  the  contract  itself.  The 
contract  provides  that  it  does  not  entitle  the  holder  there- 
of, or  any  other  person,  to  ride  on  any  train  except  the 
train  on  which  the  live  stock  is  transported,  and  then  only 
for  the  purpose  of  caring  for  such  live  stock.  The  con- 
verse of  this  is  that  the  holder  of  the  contract,  or  other  per 
son,  may  ride  upon  the  train  on  which  the  stock  are  trans- 
ported, for  the  purpose  of  caring  for  the  stock.  It  contem- 
plates that  some  person  shall  be  in  charge  of  the  stock,  and 
that  some  person  shall  ride  upon  the  train  upon  which  the 
stock  are  transported;  for  it  says  in  the  fourth  paragraph 
of  the  contract  that: 

'The  person  transporting  stock  shall  assume  all  risk 
and  expense  of  feeding,  watering,  bedding,  and  otherwise 
caring  for  the  stock  while  in  the  cars,  yards,  pens,  or  else- 
where." 

This  is  a  continuing  duty,  and  relieves  the  company 
of  that  which  otherwise  would  be  its  duty.  Thus  we  have 
in  the  contract  that  the  person  in  charge  of  the  stock  shall 
ride  upon  the  train  in  which  the  stock  is  being  transported, 
and  shall  care  for  the  stock,  feed,  water  and  bed  it.  We 
have  deceased  rightfully  upon  the  train  under  this  con- 
tract, and  for  this  very  purpose.  We  assume,  therefore, 
that  Adanm  was  rightfully  on  the  train.  The  next  ques- 
tion then  is,  Mid  his  riding  in  the  car  tcith  the  stock  sub- 
ject him  to  all  risks  incident  to  riding  there,  and  defeat 
recovery  if  injured  while  riding  there,  because  of  that  other 
provision  of  the  contract  which  says  he  shall  ride  in  the  ca- 
boose attached  to  the  car? 

It  has  been  recognized  that  common  carriers,  because 
of  the  strict  accountability  to  which  they  are  held  for  in- 
jury to  passengers,  may  make  reasonable  rules  and  regu- 
lations governing  the  conduct  of  their  passengers,  and  en* 
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force  the  same  for  their  own  protection.  And  it  is  true,  as 
a  general  rale,  that^  where  the  company  has  made  reasona- 
bly safe  provisions  for  the  transportation  of  its  passengers, 
the  passengers  cannot,  in  violation  of  these  rules,  assume 
places  of  hazard  and  danger  without  assuming  the  risk  that 
is  incident  to  the  dangerous  positions  so  voluntarily  as- 
sumed. We  have  cases  where  it  is  held  that  one  assumes 
the  hazard  of  his  position  who  rides  upon  the  platform 
of  moving  trains,  when  the  company  has  made  provisions 
for  seating  passengers  within  the  coach.  These  are  fa- 
miliar rules,  and  need  no  citation  of  authorities;  but  they 
are  based  upon  the  assumption  that  the  company's  rules 
are  reasonable,  and  that  they  have  made  provision  for  the 
accommodation  of  the  passenger  without  the  necessity  of 
exposing  himself  to  the  greater  hazard.  The  bottom  prin- 
ciple upon  which  these  rules  rest,  is  that  the  company  has 
a  right  to  make  rules  reasonable  in  themselves  and  for  the 
protection  of  the  company  itself  against  liability;  but  all 
these  cases  assume  that  the  company  has  made  provisions 
for  the  safety  of  the  passenger,  known  to  the  passenger, 
and  that  the  incident  of  travel  did  not  require  the  exfiosure 
to  the  greater  hazard.  The  general  holding  is  that  a  pas- 
senger who  voluntarily  occupies  places  of  increased  hazard 
outside  the  portions  of  the  train  set  aside  for  his  carriage, 
and  is  injured  as  a  result  of  such  unnecessary  exposure, 
cannot  recover. 

We  may  assume,  for  the  purposes  of  this  case,  that  the 
company  had  a  right  to  make  the  rule  requiring  the  care- 
takers of  cattle  upon  its  trains  to  remain  in  the  caboose 
while  the  train  was  in  motion.  We  may  assume  that  this 
was  a  reasonable  provision,  and  one  that  the  caretaker 
could  be  required  to  observe,  and  we  may  assume  that,  if 
the  company  had,  with  the  knowledge  of  the  caretaker,  pro- 
vided a  caboose  in  which  to  ride,  the  company  could  have 
insisted  upon  his  keeping  himself  within  the  limits  of  the 
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provision,  and  that  he  could  not  rightfully  ride  on  other 
portions  of  the  train  when  such  provisions  were  made  for 
him  in  the  caboose.     We  have,  however,  in  this  case,  this 
state  of  facts:  The  cattle  were  loaded  at  the  stockyards 
early  in  the  afternoon — loaded  in  this  particular  car.    It 
was  the  duty  of  the  caretaker  to  remain  with  them  and  care 
for  them  while  in  the  stockyards.     To  accomplish  this,  we 
may  assume  that  it  was  necessary  for  him  to  remain  in  the 
car   with   the   stock   while   in    the   yards.    This   car   was 
shifted  back  and  forward  during  the  afternoon  while  the 
train  was  being  made  up.     It  was  necessary  that  he  re- 
main in  the  car  in  order  to  be  with  the  stock  during  this 
time.    No  caboose  of  any  kind  was  placed  on  the  train 
until  it  left  the  stockyards;  then  there  was  placed  on  the 
train  what  is  known  as  a  terminal  caboose.     It  does  not 
appear  from  the  record  whether  or  not  this  caboose  was  ar- 
ranged and   furnished  for  the  accommodation  of  passen- 
gers.    One  witness  said  it  was  made  to  carry  supplies,  and 
such  as  that.    The  caboose  for  stockmen  was  not  placed  on 
the  train  until  after  it  reached  Slue  Island.    The  train 
left  Blue  Island  at  4:55  in  the  afternoon,  and  did  not  stop 
thereafter  until  it  reached  Mokena,  14  miles  further  to  the 
west.     The  jury  might  well  find  that,  during  this  time,  no 
reasonable  opportunity  was  given  deceased  to  go  to  a  ca- 
boose if  he  had  known  one  to  be  there.     It  is  not  shown 
that  he  was  ever  notified  of  a  caboose;  that  one  had  been 
attached,  or  when  it  was  attached.     It  must   be   borne   in 
mind  that  this  was  a  rush  train ;  that  it  did  not  stop  at  de- 
pot platforms,  but  in  the  yards,  and  then  only  at  such 
places  and  for  such  a  length  of  time  as  was  found  neces- 
sary in  order  to  take  on  a  car,  or  to  take  off  a  car,  or  to  al- 
low  a  passenger  train  to  move  by.    No  opportunity  was 
given  the  deceased — no  assurance  was  given  the  deceased — 
that,  if  he  left  the  car  in  which  he  was  riding,  he  could,  at 
any  time,  reach  the  caboose  before  the  train  moved  on.     It 
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appears  that  there  were  ten  cars  of  cattle  on  this  train.  It 
appears  that  the  waybills  were  all  like  the  one  under  which 
this  stock  was  being  moved.  They  all,  then,  required  care- 
takers. The  conductor  savs  there  were  no  stockmen  or 
caretakers  in  the  caboose  at  any  time.  From  this  it  can 
well  be  assumed  that  the  conductor  knew  that  the  stockmen 
or  caretakers  were  on  the  train,  and  presumably  with  the 
cattle  in  their  charge,  or  placed  in  their  charge.  The  con- 
ductor gave  no  notice  to  these  parties,  nor  to  any  of  the 
parties,  that  they  were  required  to  ride  in  the  caboose.  To 
an  ordinary  man  it  would  seem  quite  as  safe  from  fire  or 
ordinary  injuries  from  the  wi^cking  of  a  train,  etc.,  to  ride 
with  the  cattle  in  a  car  in  the  center  of  a  train  as  it  would 
on  any  other  portion  of  the  train. 

Untrammeled  by  this  contract,  the  jury  might  well 
have  found  that  the  deceased  was  not  negligent  in  choosing 
this  particular  place  in  which  to  ride  on  the  train;  that  the 
hazards  were  not  increased;  and  that  the  danger  incident 
to  riding  there  was  not  greater  than  it  would  be  in  the  ca- 
boose. To  defeat  the  plaintiff  in  this  case,  it  must  be  said 
that  this  portion  of  the  contract^  requiring  him  to  ride 
in  the  caboose,  was  of  such  binding  force  that,  as  a  matter 
of  law,  he  was  guilty  of  contributory  negligence  in  riding 
with  the  cattle  in  the  car.  Before  one  can  be  charged  with 
contributory  negligence,  or  with  having  \oluntarily  as- 
sumed a  place  of  greater  hazard  than  was  involved  in  the 
place  provided  for  his  passage,  it  must  be  made  to  appear 
that  he  voluntarily  assumed  such  position,  with  an  oppor- 

I 

tunity  to  avail  himself  of  the  place  provided.  If  the  com- 
pany, by.  its  conduct,  after  providing  the  place  stipulated 
in  the  contract  for  his  occupancy,  so  conducted  itself  and  so 
arranged  its  affairs  that  the  deceased  could  not,  without 
great  hazard  to  himself  or  to  the  property  in  his  care,  have 
complied  with  the  terms  of  the  contract,  the  company  can- 
not be  heard  to  say  that  the  failure  to  so  comply  releases 
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it  from  the  obligation  to  respond  for  its  own  negligence. 
It  placed  the  conductor  in  charge  of  this  train,  with  power 
to  control  and  direct  its  movements.  It  placed  the  conduct- 
or in  charge  of  the  freight  committed  to  this  car.  It 
placed  the  conductor  in  charge  of  and  with  control  over  the 
passengers  it  assumed  to  transport. 

It  appears  that,  immediately  upon  the  attaching  of 
this  caboose  at  Blue  Island,  the  train  proceeded  westward, 
without  notice  to  anyone  riding  on  the  train  of  the  fact 
that  it  had  been  attached,  without  notifying  or  giving 
anyone  an  opportunity  to  pass  from  their  then  location  to 
what  the  company  now  insists  was  the  only  proper  place 
in  which  they  had  a  right  to  be  transported.  Can  it  be  said, 
under  the  circumstances,  that  the  defendant  had  furnished 
tliis  caboose  for  the  accommodation  of  these  passengers; 
that  the  passengers  were  bound  to  know,  without  notice  of 
this  fact,  and  avail  themselves  of  this  claimed  safer  place 
for  transportation,  when  the  company,  through  the  persons 
placed  by  it  in  charge  of  the  train,  took  no  care  to  notify 
these  people  of  the  fact  that  the  caboose  was  there  at  their 
disposal?  The  company  now  insists  that  it  was  the  only 
place  in  which  they  were  authorized,  under  the  contract, 
to  be  ^transported.  Did  the  company  mean  to  say  to  the 
shii)i)er  by  this  provision  of  the  contract:  "You  must  ride 
in  the  caboose  .and  nowhere  else;  we  will  place  your  car  in 
a  long  train;  you  must  feed,  water,  and  care  for  your  stock; 
we  will  not  stop  or  agree  to  stop  at  any  particular  place  bo 
that  you  may  do  this,  or  for  any  particular  length  of  time; 
we  will  not  furnish  you  lights;  if  you  leave  your  caboose 
and  go  to  your  -stock,  you  assume  all  the  risks  and  hazards 
incident  to  so  doing,  but  we  will  not  insist  upon  this  pro- 
vision of  the  contract  unless  some  accident  occurs?" 

The  courts  of  the  country  have  had  to  deal  with  ques- 
tions similar  to  the  one  here.  See  Chicago,  B.  d  Q.  R.  Co. 
V.  Dickson,  (III.)  32  N.  E.  380.    This  was  an  action  to  re- 
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cover  damages  bj  reason  of  personal  injuries  sustained  by 
a  shipper  of  stock  on  its  road.    The  court  said: 

"The  contract  of  shipment  prohibited  the  plaintiff 
from  riding  in  the  same  car  with  the  horses,  and  it  is 
insisted  that  the  court  erred  in  permitting  the  plaintiff  to 
prove  that  in  shipping  two  stallions  in  the  same  car  it  was 
necessary  for  someone  to  be  in  the  car  with  the  horses ;  and 
also  that  there  was  a  custom  existing  between  the  defendant 
company  and  shippers  »  »  ♦  that  a  person  might  ac- 
company the  stock,  and  take  care  of  the  same.  We  do  not 
regard  the  admission  of  thia  evidence  erroneous.  If  the 
plaintiff,  at  the  time  of  the  accident,  was  riding  in  a  car 
not  provided  for  passengers  such  as  he  was — one  where 
bis  presence  was  not  required  in  order  to  protect  his  prop- 
erty, and  in  a  car  which  he  was  prohibited  from  occupy- 
ing by  the  company — it  might  properly  be  claimed  that  he 
was  not  in  the  exercise  of  ordinary  care,  and  hence  guilty  of 
negligence  which  might  preclude  a  recovery.  On  the  other 
hand,  if  it  was  absolutely  necessary,  in  order  to  protect  plaili- 
tiff's  property,  for  plaintiff  to  ride  in  the  car  with  the  horses, 
and  the  company  had  waived  the  prohibitory  clause  in  the 
contract  of  shipment,  and  consented  that  plaintiff  might 
ride  in  the  same  car  with  the  horses,  evidence  tending  to 
prove  these  facts  was  competent  for  the  jury.  For  the  pur- 
pose of  showing  a  waiver,  the  constant  practice  of  the  com- 
pany to  allow  shippers  of  such  stock  to  ride  in  the  same  car 
with  the  stock  was  competent." 

See  Missouri  J  K.  d  T.  R.  Co.  p.  Cook,  (Tex.)  33  S.  W. 
669.  This  was  an  action  for  personal  injuries  received  by 
a  shipper  while  riding  in  a  stock  car  with  horses  shipped  by 
him.     In  that  case  it  was  said : 

"We  also  think  defendant  cannot  consistently  contend 
that  plaintiff  was  permitted  by  defendant  to  ride  in  the  car 
with  his  horse,  and  yet  that,  if  he  did  so,  defendant  would 
be  relieved  of  liability  for  its  own  negligence  in  case  he 

Vol.  179  la.— 85 
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availed  himself*  of  the  permisBion.  The  contract,  taking 
its  provisious  together,  amounted  to  a  prohibition  of  rid- 
ing elsewhere  than  in  the  caboose,  and  this  prohibition 
might  have  been  waived  by  the  consent  of  the  company  per- 
mitting the  thing  prohibited." 

To  the  same  effect,  see  also  Missouri,  K,  d  T.  R.  Co.  v. 
Avis,  (Tex.)  91  S.  W.  877.  It  is  contended,  however,  that, 
in  the  case  at  bar,  no  waiver  was  pleaded.  However  that 
may  be,  we  are  satisfied  that  the  facts  disclosed  in  this  rec- 
ord, to  which  we  have  adverted,  might  well  have  been  foun(l 
by  the  jury  sufficient  excuse  for  the  conduct  of  the  plain- 
tiff's intestate,  relieving  him  from  the  imputation  of  con- 
tributory negligence  in  failing  to  comply  with  the  require- 
ments of  the  contract  as  to  the  place  where  he  should  ride. 
He  w^as  caring  for  the  stock  when  the  train  started.  To 
care  for  the  stock  required  him  to  be  in  the  car  w^ith  the 
stock.  He  was  never  notified  that  a  caboose  had  been  at- 
tached. None  was  attached  while  the  car  remained  in  the 
yards.  The  jury  might  well  have  found  that  no  reasonable 
opportunity  was  given  the  deceased  to  reach  the  caboose 
after  the  train  started — no  opportunity  that  was  not  in- 
volved in  peril  to  himself  and  to  the  property  left  in  his 
charge.  He  was  rightfully  in  the  car  at  the  time  the  stock 
were  loaded,  and  while  the  same  were  in  the  yards.  No 
other  place  was  provided  by  the  company  for  him.  It  was 
made  hig  duty  to  care  for  the  stock.  The  drovers'  caboose 
•was  not  attached  until  after  the  train  had  passed  out  of 
the  vards,  and  this  without  notice  to  him  and  without  re- 
quest  to  him  to  ride  in  the  caboose. 

Independently  of  this  portion  of  the  -contract,  the  jurr 
might  well  have  said  that  the  place  occupied  by  him  was 
attended  with  no  more  hazard  than  would  have  been  a  place 
in  the  caboose.  Upon  this  point  see  Illinois  Central  R.  Co. 
V.  Beele,  (111.)  43  L.  R.  A.  210.  This  was  an  action  to  re- 
cover for  the  death  of  a  caretaker  accompanying   stock. 


May  1917]       Adamb  v.  0.  R.  I.  ft  P.  R.  Co.  1347 

! 

• 

The  contract  of  sh^ment  required  the  owner  to  feed,  water, 
and  care  for  the  stock  at  his  own  expense  and  risk.  It  fur- 
ther required  that  he  ride  in  the  caboose  attached  to  the 
train  conveying  the  stock;  In  passing  upon  the  question 
of  deceased's  contributory  negligence  in  b^ing  in  a  stock 
car  with  the  stock  at  the  time  of  the  injury,  the  Supreme 
Court  of  Illinois  said : 

"It  is  claimed  that  the  deceased  was  guilty  of  con- 
tributory negligence,  upon  the  alleged  ground  that  when 
injured  he  was  in  the  car  chartered  by  him,  where  his 
horses  and  household  goods  were,  instead  of  being  in  the 
caboose  attached  to  tlie  freight  train.  It  is  true  that  the 
contract  required  the  deceased  to  *ride  in  the  caboose  at- 
tached to  the  train  conveying  the  stock.'  But  the  contract 
also  states  that  *the  owner  will  feed,  water,  and  take  care 
of  his  stock  at  his  own  expense  and  risk.'  The  contract 
must  be  so  construed  as  to  be  consistent  with  itself.*  If 
the  deceased  was  obliged  to  feed,  water,  and  take  care  of 
his  stock,  he  had  the  right  to  go  into  the  car  where  the 
Btwk  was,  in  order  to  fnlfll  this  obligation.  Couireel  for 
appellant  claim  that  while  the  train  was  in  motion  it  was 
the  duty  of  the  deceased  to  be  in  the  caboose,  and  that  only 
when  the  train  stopped  did  he  have  any  right  to  go  to  his 
own  car  to  feed  and  water  his  stock.  The  evidence  tends 
to  show  that  when  the  train  stopped  at  La  Salle  the  de- 
ceased was  in  his  own  car,  and  was  there  engaged  in  water- 
ing his  stock,  and  was  assisted  in  so  doing  by  the  conductor 
and  brakenian  of  the  train.  While  he  was  thus  engaged  in 
feeding  and  watering  his  stock,  the  train  suddenly  started, 
and  did  not  again  stop  until  it  reached  the  place  where 
the  accident  occurred.  The  stop  made  at  La  Salle  would  ap- 
pear to  have  been  a  very  short  one,  and  not  long  enough 
to  enable  the  deceased  to  finish  the  acts  of  attention  which 
he  was  giving  to  his  stock.  It  was  a  fair  question  to  be 
submitted    to    the   jury,   whether,    under   all    the    circum- 
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stances,  the  servants  of  the  appellant  in  charge  of  the  train 
did  not  fail  to  give  the  deceased  sufficient  tinae  to  feed  and 
water  his  stock  and  return  to  the  caboose  before  the  train 
started.  After  the  train  started,  and  while  it  was  in  mo- 
tion, it  was  not  possible  for  him  to  reach  the  caboose.  It 
was  a.  question,  therefore,  for  the  jury  to  determine,  wheth- 
er or  not  the  deceased  was  guilty  of  contributory  negligence 
in  being  in  the  car,  and  whether  or  not  he  was  forced  to 
remain  there  by  reason  of  the  conduct  of  the  servants  of 
the  appellant,  in  causing  the  train  to  start  before  he  had 
finished  caring  for  the  stock.  If  there  had  been  no  pro- 
vision in  the  contract  of  shipment  requiring  the  deceased 
to  feed  and  water  his  stock,  it  would  have  been  the  duty 
of  the  appellant  to  do  so,  and  appellant  would  have  been 
liable  to  the  deceased  for  a  loss  or  injury  occurring  to  the 
stock  in  case  it  had  failed  to  discharge  this  duty.  But 
inasjnuch  as,  by  the  terms  of  the  contract,  the  duty  of  car- 
ing for  the  stock  was  assumed  by  the  deceased,  as  the  ship- 
per thereof,  the  appellant  was  under  obligations  to  afiford 
him  a  reasonable  opportunity  and  reasonable  facilities  for 
doing  what  the  contract  required  him  to  do." 

In  Florida  R.  &  N.  Co.  v.  Webster,  25  Pla.  394,  the  con- 
tract required  the  shipper  to  feed,  water,  and  care  for  his 
horses.  The  train  stopped  at  a  station;  he  went  into  the 
car  with  the  horses  for  that  purpose.  The  train  started 
before  he  had  finished.    The  court  said: 

"Suppose,  then,  we  admit  the  contention  of  the  appel- 
lant that  the  proper  place  for  appellee  when  the  train  was 
running,  was  in  the  passenger  car,  is  there  anything  in  the 
facts  to  excuse  and  justify  his  presence  in  his  own  car  at 
the  time  he  received  his  injuries?  The  time  was  about  the 
usual  feeding  hour,  early  in  the  morning.  He  had  gone  into 
his  car  to  feed  his  horses  at  a  place  where  the  regular  stop- 
page of  the  train  was  45  minutes;  but  after  stopping  only 
16  or  20  minutes  the  train  started  on  its  course,  while  he 
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was  still  in  the  car,  his  work  unfinished.  The  disaster  oc- 
curred when  the  train  had  ran  about  5  miles.  It  is  not 
shown  that  in  this  run  any  opportunity  was  furnished  for 
transferring  himself  to  the  passenger  car,  and  presumably 
in  so  short  a  ran  there  was  no  such  opportunity.  Thus  we 
find  him  in  his  own  car  under  circumstances  in  which  it 
was  reasonable  and  proper  he  should  be  there,  not  in  fault 
in  being  there  when  he  entered,  and  caught  remaining  there 
when,  though  another  car  was  at  his  service,  he  could  not 
help  himself.  It  is  hard  to  conceive  that  in  such  a  state 
of  facts  he  was  subject  to  blame  for  negligence,  and  we 
think  he  was  not." 

See  also  Southern.  R.  Co.  v.  Cullen,  (111.)  77  N.  B.  470; 
Chicago  &  A.  R.  Co.  v.  Winters^  (111.)  51  N.  E.  901;  Lake 
Shore  dM.  8.  R.  Co.  v.  Teeters,  (Ind.)  74  N.  E.  1014.  In 
this  last  case,  the  train  was  seventy-flve  cars  in  length,  "^ith 
a  caboose  attached.  The  train  was  wrecked  while  appellant 
was  riding  in  the  stock  car  with  his  stock.  The  contract 
for  transportation  provided  that  appellee  should  attend 
to,  care  for,  and  feed  his  stock  while  en  route,  and  load 
and  unload  the  same.  The  car  in  which  appellee  was  riding 
when  injured  was  the  fortieth  car  back  from  the  engine. 
The  Supreme  Court  of  Indiana  said : 

''Counsel  for  appellant  have  cited  a  number  of  cases 
where  the  person  injured  was  voluntarily  and  unnecessa- 
rily riding  in  a  place  of  danger,  where  a  proper  place  for 
carrying  passengers  was  provided  by  the  carrier.  But  we 
cannot  say  that  the  answers  to  the  interrogatories  (inter- 
rogatories submitted  to  the  jury)  show  that  appellee  was 
voluntarily  and  unnecessarily  riding  in  the  stock  car;  and, 
without  attempting  to  state  what  the  rule  should  be  in  such 
cases,  it  is  enough  to  say  that  the  rule  controlling  in  that 
class  of  cases  is  not  necessarily  controlling  in  this  case,  in 
so  far  as  the  facts  are  disclosed  by  the  answers  to  the  in- 
terrogatories." 
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The  court  further  said: 

"In  concluding  by  their  general  verdict  that  the  ap- 
pellee was  not  guilty  of  negligence  contributing  to  hig  in- 
jury in  riding  in  the  stock  car  instead,  of  the  caboose^  the 
jury  had  the  right  to  take  into  consideration,  with  the  other 
facts  and  circumstances  surrounding  him  at  the  time«  the 
location  of  the  car  in  the  train,  its  distance  from  the  ca- 
boose, and  the  duties  required  of  the  shipper  by  the  ship- 
ping  contract  with  reference  to  caring  for  the  stock." 

There  was  no  direct  provision  in  the  contract  requiring 
the  shipper  to  ride  in  the  caboose,  but  this  w^as  inferentially 
so;  for  the  contract  provided  that,  when  the  person  accom- 
panying the  stock  to  take  care  of  the  same  should  leave  the 
caboose  and  pass  over  along  the  cars  or  track,  he  should 
do  so  at  his  own  risk  of  personal  injury. 

See  Lake  Shore  d  M,  8.  R.  Co.  v.  Teeters,  (Ind.)  77  N. 
E.  599«  In  this  case,  the  contract  provided  the  same  as  in 
the  contract  at  bar,  touching  the  feeding  and  watering  of 
stock.  There  was  no  direct  rule  in  this  case  compelling  the 
plaintiff  to  ride  in  the  caboose.  At  the  time  of  the  injury, 
he  was  riding  in  the  car  with  the  stock.  In  that  case,  it 
was  said  that  the  transportation  contract  itself  was  suf- 
ficient to  charge  the  carrier  with  notice  that  the  plaintiff 
was  on  its  train  at  the  time  with  his  stock,  and  the  failure 
to  account  for  him  in  the  caboose  was  sufficient  to  charge 
the  carrier  with  notice  that  he  was  riding  in  the  stock  car. 
The  court  said: 

"Appellant's  counsel  cite  many  cases  in  which  it  has 
been  held  that  passengers  who  voluntarily  occupy  places  of 
increased,  hazard  outside  of  those  portions  of  the  train  in- 
tended for  their  carriage,  and  are  injured  as  a  result,  can- 
not recover,  and  it  is  also  contended  that  the  very  fact  that 
a  caboose  is  attached  to  a  freight  train  is  notice  that  the 
passenger  is  expected  to  travel  in  the  car.  If  a  passenger 
has   no   business  upon   other  portions   of   the  train,   the 
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rules  of  law  suggested  might  be  applied^  but  in  view  of 
the  nature  of  a  stockman's  duties  and  responsibilities,  we 
doubt  the  application  of  such  rules  as  to  him.'^ 

In  Kansas  d  A,  V.  R.  Co.  v.  Wh^te,  67  Fed.  481,  it  was 
said: 

^^Stockmen  charged  with  the  duty  of  looking  lifter  their 
stock  may  *  *  ♦  do  many  things  on  the  freight  train, 
without  being  guilty  of  negligence,  which,  if  done  by  one 
riding  on  a  passenger  train,  would  undoubtedly  constitute 
negligence." 

We  hold,  therefore,  that,  under  the  facts  of  this  case; 
it  was  a  fair  question  for  the  jury  whether  or  not  the  de- 
ceased was  rightfully  upon  the  train  at  the  time  he  was  in- 
jured, and  whether  or  not,  being  rightfully  upon  the  train, 
he  was  guilty  of  contributory  negligence  in  riding  in  the 
car  with  the  cattle,  instead  of  in  the  caboose.  The  court 
submitted  the^je  questions  to  the  jury,  and  the  jury  found 
in  favor  of  the  plaintiff.  We  see  no  ground  for  disturbing 
their  verdict  upon  this  point. 

II.     It  is  next  contended  by  appellant 
2,  Carriers:  that,  inasmuch    as   the   contract    with   the 

carriage  of  ' 

paasj-im'rra :         eomiKtnv  was  made  bv  Williamson,  and  in- 

cnretaker  of  '        "^  *  ' 

ll^^\I\!i^^        asmuch  as  Williamson  assumed  to  ride,  un- 
to protect.  ' 

der  the  contract,  as  caretaker  of  his  own 
stock,  the  deceased  was  not  rightfully  there,  either  upon 
the  train  or  in  the  car,  under  the  provisions  of  the  contract. 
Thi^  contention,'  too,  must  be  disposed  of  upon  the  facts  of 
this  particular  case.  It  is  true  that  the  contract  with  the 
company  was  made  by  Williamson;  that  Williamson  was 
the  owner  of  the  stock ;  that  he  rode  on  the  train  in  the  car 
with  the  stock  from  the  stockyards  to  the  point  where  the 
fire  occurred.  The  record  discloses,  however,  that  it  was 
not  Williamson  s  purpose  to  ride  on  the  train  as  caretaker 
of  the  stock;  that  he  had  selected  Adam^  for  thnt  purpose, 
and  had  placed  Adams  in  charge  of  the  »tock  under  the 
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contract;  that  it  was  his  purpose  not  to  ride  on  the  train 
as  caretaker  of  the  stock  or  to  assume  any  rights  of  trans- 
portation for  himself  under  the  contract.  He  was  with  the 
stock  at  the  time  it  was  loaded.  He  remained  with  the 
stock  in  the  yards.  When  the  train  left  the  yards,  he  claims 
it  was  his  purpose,  as  soon  as  he  could  avail  himself  of  an 
opportunity,  to  secure  for  himself  transportation  on  some 
of  defendant's  passenger  trains;  to  leave  this  train  and  se- 
cure transportation  on  a  passenger  train;  that,  because  of 
the  manner  in  which  the  train  was  moved  and  stopped,  no 
opportunity  was  given  him  to  get  to  a  station,  with  safety 
to  himself,  for  the  purpose  of  'securing  transportation  on 
a  passenger  train;  that  he  remained  in  the  car  from  neees^ 
sity,  or  because  it  seemed  to  him  to  be  necessary. 

However  that  may  be,  the  record  discloses  such  a  state 
of  facts  as  would  justify  the  jury  in  finding  that  Adams 
was  the  caretaker  of  the  stock ;  that  he  wa^i  riding  under  the 
contract  providing  for  a  caretaker  to  accompany  the  stock; 
and  his  rights  are  not  to  be  prejudiced  by  the  misconduct 
of  Williamson,  if  any  misconduct  there  was.  Williamson 
did  not  ride  or  assume  to  ride  as  caretaker.  The  contract 
provided  that  a  caretaker  should  be  transported  with  the 
cattle.  He  had  transferred  this  right  to  Adams,  and  Adams 
was  riding  under  the  contract  giving  to  him  this  right  to 
.  be  transported  as  caretaker.  We  see  no  ground  for  imput- 
ing any  wrong  to  Adams  that  would  relieve  the  company 
from  responsibility.  Adams  was  on  the  train  as  caretaker 
of  this  stock,  under  the  contract,  with  the  consent  of  Wil- 
liamson; and,  as  said  before,  it  was  for  the  jury  to  say, 
under  the  facts  of  this  case,  whether  he  was  guilty  of  con- 
tributory negligence  in  riding  in  the  car  with  the  stock  in- 
stead of  in  the  caboose.  The  contract  itself  granted  free 
passage  to  a  caretaker.  It  required  certain  duties  and  re- 
sponsibilities of  the  caretaker — to  attend  to  the  stock  while 
on  cars,  feed  and  water  the  same.    The  contract  was  suffi- 
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cient  to  charge  the  company  with  notice  that  a  caretaker 
was  on  the  train  in  charge  of  the  stock.  A  failure  to  ac- 
count for  him  in  the  caboose  would  naturally  lead  to  the  in- 
ference, in  view  of  the  duties  and  responsibilities  resting 
upon  a  caretaker,  that  he  wa^a  on  some  other  part  of  the 
train,  and  naturally  the  inference  would  be  that  he  was 
in  charge  of  the  stock,  the  care  of  which  was  imposed  upon 
him  by  the  contract.  Upon  this  point  see  Lake  Shore  d 
M.  8.  R.  Co.  V.  Teeters,  (Ind.)  77  N.  E.  604. 

Something  is  said  in  argument  to  the 
'  validity :  effect  that  the  company  is  released  from  lia- 

pabllc  policy : 

contracting         bility  bccause  of  the  stipulation  on  the  back 

against  one's 

own  negii-  of  the  contract  providinir  that  "the  under- 

signed  owners  in  charge  of  the  stock,  in  coa- 
sideration  of  free  passage,  agree  that  the  company  shall 
not  be  liable  for  injury  or  damage  of  any  kind  suffered  by 
us  while  in  charge  of  the  live  stock."  Why  this  provision 
was  inserted,  in  view  of  the  repeated  holdings  of  tl:e  courts 
that  a  common  carrier  cannot  relieve  itself  by  contract 
from  liability  for  its  own  negligence,  we  cannot  discover. 
It  seems  to  be  urged  that,  under  the  Carmack  Act,  those 
engaged  in  interstate  commerce  may  make  rules  with  the 
shippers  limiting  liability.  Of  course,  they  may  make  cer- 
tain rules  limiting  liability,  but  not  such  as  to  relieve 
them  froan  the  consequences  of  their  n^iigence.  They 
may  limit  the  amount  of  damages  that  may  be  recovered 
for  loss  or  negligence,  or  injury  to  freight;  they  may  limit 
the  time  in  which  actions  may  be  brought  under  contracts; 
but  the  authorities  do  not  hold  that  they  can  contract 
against  any  liability  for  negligence.  They  cannot  contract 
against  liability  for  the  consequences  that  follow  a  violation 
of  their  common  law  duty  in  transporting  passengers.  We 
hold,  therefore,  that  this  provision  on  the  back  of  the  con- 
tract is  void  and  against  public  policy.    See  Buckley  ik 
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Bangor  d  A.  R.  Co,,  113  Me.  164  (L.  R.  A.  [N.  S.]  1916A, 
617) ;  Solan  v.  CUcago,  M.  &  8t  P.  R.  Co.,  95  Iowa  260. 

It  is  next  contended  that  this  action 
*'  juHsdiction :       caujiot  be  maintained  in  this  state  for  the 
foreiKn  '^state :    reason  that  the  act  that  caused  the  death  oc- 
^'^  ^*  cnrped  in  Illinois,  and  that,  under  the  Illi- 

nois statutes,  no  action  for  wrongful  death  occurring  out- 
side the  state  can  be  brought  or  prosecuted  in  the  courts  of 
Illinois.  It  is  then  urged  that,  under  the  rule  of  comity, 
this  court  will  not  assume  jurisdiction  where  the  wrongful 
death  occurred  outside  this  state.  There  is  nothing  in  the 
statutes  of  this  state  prohibiting  a  citizen  of  this  state  from 
maintaining  an  action  in  the  courts  of  this  state  to  recover 
damages  for  a  death  resulting  from  a  wrongful  act  occur- 
ring outside  the  state.  It  is  the  general  rule  at  common 
law,  and  it  is  the  rule  in  every  state,  in  the  absence  of  a 
statute  to  the  contrary,  that,  a  right  of  action  having  ac- 
crued, it  may  be  pursued  in  any  court  that  has  jurisdiction 
of  the  subject  matter  and  can  obtain  jurisdiction  of  the 
parties.  As  said  in  Johnson  v.  Chicago  d  N,  W.  R,  Co.,  91 
Iowa  248,  quoting  from  the  Supreme  Court  of  Pennsylvania : 
"^The  statute  of  another  state  has  no  extraterritorial 
force,  but  rights  under  it  will  always,  In  comity,  be  en- 
forced, if  not  against  the  policy  of  the  laws  of  the  forum.' " 
We  think  there  is  nothing  in  this  contention  of  the  de- 
fendant's. This  court  had  jurisdiction  of  the  subject  mat- 
ter of  the  parties,  and  the  statutes  of  Illinois  had  no  extra- 
territorial force. 

Some  complaint  is  made  by  appellee  of  the  manner  in 
which  defendant  presented  this  case  to  the  court.  We  pass 
this  by  with  the  remark  that  all  the  matters  raised  by  the 
additional  argument  filed  after  appellee's  argument  was 
filed,  were,  we  think,  fairly  within  the  record  as  presented 
in  the  original  argument — at  least-  we  have  so  treated  them, 
preferring  to  dispose  of  the  case  upon  ^he  merits  of  the  con- 


May  1917]  Richards  v.  Cbosby.  1355 

troversy.    We  find  no  ground  for  interfering  with  the  ac- 
tion of  the  court  below,  and  the  catise  is — Affirmed. 

Ladd^  Evans  and  Salinger^  JJ.,  concur. 


E.  T.  Richards  et  al.,  Appellees,  v.  P.  L.  Crosby  et  al.,  Ap- 
pellants. 

TBOVBB  AND   CONVBBSION:     STidence---0uitcieiiey.     ETldence 

1  reviewed,  and  held  luffioieDt  to  eatablisli  a  resclaslon  bf  a  eon- 
tract  of  sale,  and  that,  consequently,  the  note  glv£n  for  the 
purchase  price  thereupon  became  the  property  of  the  maker 
thereof,  and  was  converted  by  the  former  payee  and  hia  co- 
conspirator to  their  own  use. 

CONSPIBACf7:       Civil     LiahUity — Acts     Constltatlng     Ctonspiracy. 

2  Principle  recognized  that  one  who  aids  and  abets  another  in 
the  accompliahment  of  an  unlawful  purpose  is  liable  to  the 
injured  party  as  a  principal. 

TBIAJi:    InstxQctionB — ^Form,    Bequisltes    and    Unfflctancy-r^OPBgect 
'3    But  Inexplicit^— Waiver.     Principle  recognized  that  the  lack  of 
fullness  and  explicitness  in  a  correct  instruction  Is  waived  by 
failure  to  request  the  giving  of  the  more  explicit  instr action. 

Appeal  from  Linn  District  Court. — Milo  P.  Smith,  Judge. 

Saturday,  May  19,  1917. 

Action  against  defendantH  for  the  alleged  conversion  of 
a  promissory  note.  Trial  to  a  jury,  and  a  verdict  and  judg- 
ment against  both  defendants.  The  defendant  William 
Crosby  appeals. — A  ffinn ed, 

F.  L.  Anderson,  for  appellant. 

Yoris  d  Haas,  for  appellees. 

pRHSTON,  J. — A  number  of  questions  are 
1.  Trover  and        assigned  as  error,  some  of-  which  appellees 

CONVERSION  :  "^  '  *^* 

BuffldwTcy.  contend  u-ere  not  properly  raised  in  tte  dis- 

trict court;  but  it  seems  to  be  conceded  by 
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both  sides  that  there  are  two  main  questions  presented  here 
for  determination:  First,  as  to  whether  there  is  evidence 
sufficient  to  go  to  the  jury  and  to  sustain  the  finding  as  to 
the  alleged  conversion  of  the  note  by  the  defendant  Wil- 
liam Crosby;  and  in  regard  to  Instruction  No.  4.  These 
will  be  taken  up  first,  and  the  other  questions  briefly  refer- 
red to  later. 

1.    The  theory  upon  which  plaintiff  presented  his  case 
is  substantially  this :    That  defendant  sold  plaintiff  a  span 
of  mules  under  a  warranty,  and  that  there  was  a  breach  of 
the  contract  justifying  a  rescission  of  the  sale,,  and  that 
there  not  only  was  ground  for  rescission,  but  that  there  was 
in  fact  a  rescission,  by  which  the  plaintiffs  and  the  defend- 
ants agreed  that  the  mules  should  be  returned  to  the  defend- 
ants, and  that  the  f425  note  given  by  plaintiffs  to  the  defend- 
ants for  the  mules  should  be  returned  to  plaintiffs;  that 
the  mules  were  returned,  but  that  the  defendants  refused 
to  turn  back  the  note;  that  plaintiffs  were  the  owners  and 
entitled  to  the  possession  of  said  note,  and  commenced  a  re- 
plevin suit  to  recover  the  possession  thereof,  but  that  de- 
fendants entered  into  a  conspiracy  to  prevent  plaintiffd 
from  recovering  their  n6te,  and  that,  acting  together,  de- 
fendant William  aiding  and  abetting  his  codefendant,  the? 
fraudulently  converted  said  note  and  negotiated  it  to  an 
innocent  holder;  and  that  F.  L.  Crosby  fraudulently  con- 
veyed other  property  of  his  to  appellant  and  attempted  to 
conceal  it  from  attachment,  and  fraudulently  aided  ancl 
assisted  William  Crosby  to  defeat  the  just  claim  of  plaintiffs 
by  concealing  said  property  and  escaping  from  the  jurisdic- 
tion of  the  courts  of  Iowa;  that  thereafter,  plaintiffs  were 
compelled  to  pay  the  note  to  the  transferee.    They  asked  to 
recover  the  damages  sustained  by  them  by  reason  of  the 
wrongful  acts  of  the  defendants. 

There  appears  to  be  but  little  dispute  as  to  the  facts 
down  to  the  time  when  the  mules  were  returned  to  defend- 
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ants  and  a  demand  made  for  the  note.  While  the  evidence 
is  in  conflict  at  some  points,  the  jnrj  could  have  found  the 
facts  to  be  substantially  a^  we  shall  state  them.  It  is 
thought  by  appellant  that  there  is  no  dispute  as  to  what 
toek  place  thereafter,  while  appellees  contend  that  the  cir- 
cumstances were  such  and  so  unusual  and  out  of  the  ordi- 
nary that  the  inferences  to  be  drawn  from  all  the  facts  and 
circumstances  are  such  that  different  conclusions  might  be 
reached  by  reasonable  men,  and  that,  on  this  appeal,  the 
evidence  must  be  given  the  strongest  interpretation  in 
favor  of  the  plaintiffs,  and  that,  under  these  rules,  the  case 
was  proper tly  submitted  to  the  jury,  and  that  the  verdict 
is  sustained  by  the  evidence.  A  contention  of  appellant's  is 
that  the  court  permitted  a  recovery  against  P.  L.  Crosby 
on  breach  of  contract  and  against  William  Crosby  for  tort, 
but  we  do  not  so  understand  the  record. 

Plaintiffs,  father  and  son,  live  at  Prairieburg,  in  the 
northeastern  part  of  Linn  County,  Defendant  P.  L.  Cros- 
by, is  a  resident  of  Mexico,  Missouri,  and  appellant,  Wil- 
liam, is  his  nephew,  and  a  resident  of  Prairieburg.  About 
March  1,  1915,  F.  L.  Cirosby  shipped  a  carload  of  mules,  18 
or  20  head,  from  his  home  in  Mexico,  Mi^ouri,  to  William 
Crosby  at  Prairieburg  for  sale.  This  was  prearranged  be- 
tween the  Crosbys,  and  William  rented  a  livery  barn,  where 
he  took  the  mules  upon  their  arrival.  The  evidence  tends 
to  show  that  F.  L.  Crosby  did  not  arrive  in  Prairieburg 
until  a  day  or  two  before  the  sale  of  the  span  of  mules  in 
question  to  plaintiffs.  This  sale  of  the  mules  was  on  March 
30th,  and  plaintiffs  gave  their  note  for  |425,  due  in  six 
months,  with  8  per  cent  interest.  The  testimony  shows 
that  the  note  was  good.  Between  the  time  of  the  arrival 
of  the  mules,  early  in  March,  and  the  arrival  of  P.  L.  Cros- 
by, the  latter  part  of  March,  William  was  selling  and  trad- 
ing the  mules  about  Prairieburg.  From  appearances  to 
third  persons,  William  might  have  been  handling  the  mules 
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on  his  own  account,  but  he  testifies  that  he  was  to  have  a 
commission  of  |5  on  each  mule  sold  within  80  days.  In 
the  early  part  of  March,  plaintiffs,  or  one  oL  them,  first  be- 
gan negotiations  with  appellant,  William  Crosby,  for  the 
span  of  .mules  in  question,  and  it  is  stated  that  defond^t 
warranted  the  mules  to  be  gentle  and  all  right.  We  shall 
not  go  into  the  testimony  as  to  whether  the  mules  were  aa 
warranted.  It  is  very  clear  from  the  testimony  that  they 
were  not  as  warranted.  There  is  testimony  that,  after 
they  were  tried,  and  the  appellant,  William  Crosby,  said  to 
F.  L.,  ^^Take  them  back  to  Missouri  and  make  the  man  we 
got  them  of  pay  the  freight  both  iwaya — they  are  guaranteed 
to  us,"  it  was  agi«ed  between  the  plaintiffs  and  the  defend- 
ants that  they  would  take  the  mules  back;  and  that  F.  L 
Crosby  said  to  them,  in  the  presence  of  appellant,  William, 
to  bring  the  mules  back  in  the  morning  and  get  their  paper; 
that  plaintiffs  did  as  agreed,  and  the  next  day  returned  the 
mules  to  the  Crosby  barn  at  Prairieburg.  Defendants  were 
both  present,  and  they  tied  the  mules  in  the  barn.  Then 
the  Crosbys  told  plaintiff  that  they  would  take  the  mules 
back  if  he  would  give  them  |25.  This,  plaintiff"  refused,  and 
demanded  the  surrender  of  the  note,  and  was  informed  that 
the  note  would  not  be  surrendered.  Appellant,  William, 
was  present,  and  took  part  in  the  conversation.  This  waa 
about  noon.  Plaintiff,  not  being  able  to  get  his  note,  went 
to  the  bank  and  telephoned  an  attorney.  A  relative  of  ap- 
pellanf  s  runs  the  telephone  station  in  Prairieburg^  and  ap- 
pellees' contention  is  that  William  got  the  information  that 
plaintiff  was  talking  to  an  attorney.  Plaintiff  started  for 
the  county  seat,  Marion,  a  little  later,  arriving  there  about 
two  o'clock  in  the  afternoon,  and  secured  a  writ  of  replevin 
for  the  note,  and  started  back  with  the  sheriff.  Plaintiff 
says  it  was  a  little  after  noon  when  he  left  Prairieburg  to 
go  to  Marion.  About  the  time  plaintiff  started  from  Prai- 
rieburg to  Marion,  the  defendants  engaged  one  Ed  Fish  to 
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take  them  to  Montieello,  in  Jones  Cou&ty,  12  miles  east  of 
Prairieburg,  where  P.  L.  Crosby  was  to  take  a  train  to  Mis- 
souri, and  defendants  left  for  Monticello  about  2  o'clock, 
arriving  there  about  3 :30.  Appellant,  William,  engaged  the 
anto  shortly  after  dinner.  Defendants  drove  directly  to  a 
bank  in  Monticello,  and  both  went  into  the  bank.  Ac- 
cording to  the  testimony  of  appellant  himself,  he  had  no 
business  to  go  to  Monticello  for  at  the  time  in  question,  and 
he  says  that  he  only  went  into  the  bank  because  they 
stopped  in  front  of  it,  and  says  also  that  he  did  not  know 
why  he  went  into  the  bank.  He  also  says  that  he  had  no 
business  at  the  attorney's  office,  where  they  went  soon  after. 
Defendant  F.  L.  Crosby  sold  the  note  at  the  bank,  and  then 
defendants  went  directly  to  the  office  of  a  lawyer,  and,  after 
consulting  him,  appellant,  William  Crosby,  executed  a  note 
to  his  uncle,  F.  L.,  for  |1,000,  due  on  demand,  and  with- 
out any  security,  and  claimed  to  have  bought  all  of  F.  L. 
Crosby's  stock  remaining  at  Prairieburg  except  one  team. 
A  few  minutes  thereafter,  this  team  was  traded  to  Fish, 
the  auto  driver,  for  Fish's  automobile,  and  Fish  testifies 
that  he  and  F.  L.  Crosby  negotiated  for  the  last  span  of 
mules  for  about  five  minutes.  After  the  trade,  F.  L.  Crosby 
went  to  the  automobile  and  looked  it  over  to  see  that  it  was 
all  right,  and  accepted  it,  according  to  the  testimony  of 
Fish,  who  says  also  that  the  mules  he  traded  for  at  Monti- 
cello were  in  the  bam  used  by  Crosby  at  Prairieburg,  but 
when  he  got  home,  the  mules  were  in  his  barn.  Although 
appellant  claimed  to  have  bought  the  property  of  F.  L.  Cros- 
by, he  was  making  arrangements,  the  same  afternoon,  to 
ship  the  stock  back  to  Missouri.  According  to  the  testi- 
mony of  Fish,  the  parties  left  Monticello  about  4:30  that 
afternoon,  and  he  and  F.  L.  drove  the  auto  to  Cedar  Rapids, 
where  F.  L.  took  supper,  and  then  went  on  with  the  car  to 
Missouri.  They  did  not  go  back  to  Prairieburg,  but  took 
a  road  that  carried  them  south  of  that  town.    There  is 
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testimony  tending  to  show  that,  on  the  way,  they  met  a 
party  and  arranged  to  inspect  the  horses  and  mules  appel- 
lant was  intending  to  ship  to  Missouri  on  the  following 
Monday — the  stock  he  claimed  to  have  just  bought ;  but  he 
did  not  ship  the  property,  and  he  says  the  reason  he  did 
not  was  because  of  plaintiffs'  attachment  of  two  mares,  al- 
though, under  the  testimony,  these  two  were  released  on 
the  same  Monday. 

After  plaintiff  had  obtained  his  writ  of  replevin,  and 
found  that  F.  L.  had  gone,  he  learned,  the  next  day,  April 
2d,  that  the  note  had  been  sold ;  and  on  that  date,  plaintiff, 
not  knowing  of  the  transfer  of  the  property  to  William, 
again  went  to  Marion  and  commenced  this  action  against 
F.  L.  Crosby  and  secured  a  writ  of  attachment,  and  again 
went  to  Prairieburg.     According  to  the  testimony  of  some 
of  the  witnesses,  the  plaintiff  was  then  informed  by  appel- 
lant, William  Crosby,  that  he  had  bought  all  of  his  uncle's 
property,  and  admitted  the  sale  of  the  note.    Plaintiff  tes- 
tifies that,  at  the  time  the  sheriff  levied  the  writ  of  attach- 
ment, he  talked  with  appellant  and  asked  him  what  their 
hurry  was  to  get  rid  of  the  note,  and  that  appellant,  William 
Crosby,  then  said,  "We  knew  that  you  would  stop  pay- 
ment on  that  note;''  and   witness  then  asked  appellant, 
"What  was  the  old  man's  hurry  in  leaving  for  Missouri  at 
midnight?"  and  he  said,  "We  knew  if  you  got  hitched  on 
here,  he  would  have  to  stand  trial  here,  and  if  he  got  to 
Missouri,  you  would  have  to  commence  suit  in  Missouri,  and 
we  could  put  the  case  off,  and  we  could  wear  you  out  and 

beat  you  that  way."  He  says  other  witnesses  were  present 
and  heard  this  conversation,  and  that  the  sheriff  then  asked^ 
"Do  you  think  that  is  the  right  way  to  do?"  and  that  Cros- 
by answered  that  he  thought  it  was.  Appellant  testifies 
that  the  attorney  advised  F.  L.  Crosby,  if  he  could  not 
make  a  settlement  with  plaintiffs,  to  go  home  where  his 
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home  was,  and  when  plajntiff  got  ready  to  settle,  he  would 
know  where  to  find  him;  and  that,  after  that  advice  was 
given,  he  bought  all  the  property  F.  L.  Crosby  had  except 
one  team.  No  bill  of  sale  was  made  to  William  Crosby  of 
the  remaining  animals. 

These  are  some  of  the  circumstances  which  we  cull 
from  the  record  bearing  upon  the  question  as  to  whether 
appellant  had  knowledge  of  the  purposes  of  F.  L.  Crosby, 
and  whether  he  aided  and  abetted  him  in  the  conversion 
of  the  note  and  disposition  of  the  property  to  defraud  plain- 
tiffs. Appellant  picks  out  some  of  the  circumstances,  and 
says  that  such  are  not  enough  to  make  appellant  liable, 
or  to  take  the  case  to  the  jury.  But  we  think  it  is  proper 
to  take  into  consideration  all  the  circumstances  shown  in 
the  record  as  bearing  upon  the  relations  between  the  two 
Crosbys,  and  to  our  minds,  the  entire  record  makes  it  a 
question  for  liie  jury  as  to  the  liability  of  William  Crosby, 
and  the  jury  was  justified  in  finding  that  the  Crosbys  were 
acting  together,  and  that  appellant  participated  in  the 
conversion  of  the  note. 

But  little  authority  is  cited  by  appellant  on  this  prop- 
osition, but  appellee  cites,  on  the  question  of  conspiracy,  that 
any  act  done  in  furtherance  of  the  common  design  becomes 
the  act  of  all,  and  each  conspirator  is  responsible  for  such 
act,  and  also  that  the  act  of  all  in  engaging  in,  advising, 
encouraging,  aiding  or  abetting  the  commission  of  a  tort 
makes  each  one  jointly  and  severally  liable  therefor.  Some 
of  the  cases  cited  on  this  proposition  are :  8  Cyc.  657 ;  1  Coo- 
ley  on  Torts  (3d  Ed.)  211,  223,  244;  Moore  v.  Fryman,  154 
Iowa  534,  at  537.  Appellee  also  cites  38  Cyc.  2054,  and  other 
cases,  to  the  proposition  that  one  who  joins  in  and  knowing- 
ly assists  in  the  conversion  of  chattels  is  liable  for  the  tort, 
even  though  he  receives  no  direct  benefit  therefrom,  and 
even  though  he  acted  as  agent  for  another.  See  also  Starr 
V.  Bankers'  Union,  (Neb.)  116  N.  W.  61;  Wing  v.  Milliken, 

Tol.  179  la.— 86 
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(Me.)  40  Atl.  138.  And  that  in  to^ts  the  relation  of  prin- 
cipal  and  agent  does  not  exist ;  they  are  all  wrongdoers,  and 
equally  liable  as  principals,  citing,  among  other  cases,  Car- 
raher  t\  Allen,  112  Iowa  168,  173;  Warder-Bushnett  Co,  v. 
Harris  J  81  Iowa  153.  Also,  38  Cyc.  2087,  and  Bo  we  v.  Palm- 
er ,  '(Utah)  102  Pac.  1007,  to  the  point  that  the  connection 
of  defendant  with  a  conversion  was  suflBciently  shown  by 
proof  of  any  facts  or  circumstances  which  will  j.ustify  an 
Inference  that  he  assisted  in  wrongfully  taking  the  goods, 
shared  in  the  proceeds  thereof  with  guilty  knowledge,  or 
participated  in  some  act  which  in  law  amounted  to  a  con- 
version. 

2.  Instruction  No.  4  is  quite  lengthy, 
civil  liability:  Covering  nearly  two  pages  of  the  printed 
tinjp  con-*    ""      abstract.     It   is   substantially    as    follows: 

The  first  jiart  informs  the  jury  that,  if.  they 
find  the  warranty  substantially  as  alleged,  and  that  there 
was  a  breach,  x)Iaintiffs  would  be  entitled  to  recover  of  F.  L. 
Crosby  the  amount  of  the  note  given,  with  interest;  or,  if 
the  jury  should  find  that,  after  a  trial  of  the  mules,  plain- 
tiffs informed  defendants  that  the  mules  were  balkv  and 

« 

vicious  and  bad  kickers  and  not  as  warranted,  and  defend- 
ants agreed  to  take  tliem  back  and  surrender  the  note,  then 
plaintiffs  would  be  entitled  to  recover  against  defendant 
P.  L.  Crosby;  and  then  states,  in  substance,  that,  if  the  jury 
ehould  find  that  defendant  F.  L.,  shortly  after  refusing  to 
deliver  the  note,  proceeded  to  make  the  sale  of  it,  placed 
it  in  the  hands  of  an  innocent  purchaser,  and  then  sold  all 
of  his  property  in  Linn  County  and  at  once  left  the  state, 
with  intent  to  delay  and  defeat  plaintiffs  in  collecting  from 
him  or  his  property  the  amount  of  the  note,  and  thus  to 
cheat  and  defraud  plaintiffs,  and  the  defendant  William 
Crosby  knew  his  codefendant's  purpose  in  concealing  the 
note  and  disposing  of  the  property  to  be  to  defraud  the  plain- 
tiffs, and  aided  and  abetted  him  in  the  scheme^  then  he  is 
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equally  .liable  with  F.  L.  Crosbj,  and  they  should  find  against 
him;  as  well  as  against  F.  L.,  to  the  amount  of  the  promis- 
sory note^  with  interest.  But  if  the  jury  should  fail  to  find 
that  appellai^t  Williain  Crosby  in  any  way  aided  or  abetted 
F.  L.  in.  getting  rid  of  his  property  here  and  in  selling  the 
note,  then  their  verdict  should  be  in  his  favor.  But  the 
mere  fact  that  appellant  bought  some  of  the  animals  of  his 
uncle  would  not  of  itself  alone  render  him  liable,  but  is  .a 
circumstance  for  them  to  consider  in  connection  with  other- 
facts  in  the  case. 

•   Appellant's  objections,  as  now  made,  to 
3-  TftiAL:  in-  this  instruction  are  that  plaintiffs  had  no 

structlons :  ^ 

coirect  but         **^^*  ^^^^^'  ^^^  ^^  ^^^^f  ^^^^^f  interest  or  claim 
wawerf**'  *^  *^®  other  auimals,  and  that  there  was  no 

testimony  showing  that  defendant  knew  of 
his  uncle's  intentions  with  respect  to  the  sale  of  the  note, 
and  no  testimony  that  be  aided  or  abetted  in  the  sale  of  the 

ft 

note,  or  in  the  sale  of  the  team  to  Fish,  and  that  mere  ad- 
vice by  William  to  F.  L.  was  not  enough  to  make  William 
personally  liable. 

Some  of  these  matters  have  been  referred  to  in  a  prior 
division  of  the  opinion;  that  is,  that,  after  the  agreed  res- 
cission and  return  of  the  mules,  the  note  would  not  belong 
to  the  defendants  or  either  of  them,  and  plaintiffs  were  en- 
titled to  the  possession  thereof.  As  to  the  other  part,  that 
there  is  no  testimony  showing  that  appellant  knew  of  his 
uncle's  intentions,  and  that  he  did  not  aid  or  abet  in  the 
sale  of  the  note  or  team,  we  have  already  referred  to  this 
at  considerable  length,  and  held  that  there  wa3  evidence, 
and  sufficient  evidence,  to  justify  the  jury  in  so  finding. 
This  really  is  the  more  important  point  argued  by  appellant 
in  his  objections  to  this  instruction.  It  is  also  said  by 
appellant  that  a  civil  liability  on  the  part  of  William  can- 
not be  predicated  upon  aiding  and  abetting,  and  that  the 
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court  should  have  defined  more  definitely  the  meaning  of  tlie 
words  "aided  and  abetted." 

Appellees  contend  that  the  exceptions  taken  by  appel-. 
Innt  at  the  trial  to  this  instruction  are  not  sufficient  to 
raise  the  questions^  or  at  least  some  of  them,  now  argued. 
The  exceptions  taken  at  the  trial  are,  substantially,  that 
the  note,  under  the  circumstances,  could  not  be  the  subject 
of  conversion  by  either  of  the  defendants;  that  the  sale  by 
F.  L.  Crosby  of  the  remaining  animals  to  William  and  Pish 
was  not  a  conversion  of  any  property  upon  which  plain- 
tiffs then  had  any  lien  or  right.  We  think  that  some  of 
the  questions  now  argued  in  regard  to  this  instruction  are 
not  covered  by  the  exceptions  taken  at  the  trial.  Some  of 
the  matters  argued  have  been  discussed  to  some  extent  in 
the  general  discussion  of  the  evidence  set  out  in  the  former 
paragraph  of  the  opinion,  and  necessarily  so.  We  may  add 
that  it  is  our  opinion  that  Instruction  No.  4,  as  applied  to 
the  evidence  in  this  case,  is  in  harmony  with  the  cases  in 
regard  to  conversion,  hereinbefore  referred  to.  Inatruc- 
tion  No.  4  does  not  make  appellant  liable  because  of  the 
sale  of  the  remaining  property  to  him.  But  the  question 
was  as  to  the  conversion  by  appellant  and  F.  L.*  Crosby, 
acting  together,  of  the  note,  and  the  court  permitted  the 
other  circumstances  to  be  considered  as  bearing  upon  that 
question,  and  we  think  properly  so. 

Appellant  offered  instructions,  but  none  of  those  offered 
defined  ^'aiding  and  abetting,"  and  we  think  that,  in  the 
absence  of  such  request,  the  jury  could  not  be  misled  by 
the  use  of  the  words  themselves. 

As  to  the  first  instruction  asked  by  appellant,  that  ap- 
pellant could  not  be  held  liable  because  of  any  breach  of 
warranty  in  the  contract  for  the  sale  of  mules,  etc.,  we  do 
not  uuderstand  the  instructions  to  make  appellant  liable 
for  that.  The  second  and  third  were  covered,  we  think,  by 
those  given  by  the  court.    The  fourth  instruction  asked 
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was  also  covered.  The  instructions  of  the  court  did  not 
authorize  a  recovery  against  appellant  because  of  his  acts 
or  conduct  after  the  sale  of  the  note  to  the  bank  by  F.  L. 
Crosby.  As  stated,  the  court  simply  permitted  other  acts 
of  the  appellant  and  P.  L.  Crosby  to  be  considered  as  bear- 
ing upon  the  main  question  of  the  conversion  of  the  note, 
and  whether  they  were  acting  together  in  their  purposes  and 
intentions,  and  knowledge  of  appellant  and  F.  L.  Crosby. 

Some  other  questions  have  been  argued,  but  we  think 
they  are  not  controlling,  and  there  is  a  question  as  to 
whether  they  were  raised  in  the  trial  court. 

It  is  our  conclusion  that  there  was  no  prejudicial  error, 
and  the  judgment  is,  therefore, — Affirmed. 

Qaynor,  0.  J.,  Wbavbb  and  Stbvbns,  JJ.,  concur. 


J.  R.  SMITH;  Appellee,  v.  W.  C.  Smith,  Appellant. 

FABTKEB8HIP:     The  BelatioDr— Subject  Matter.     Principle  recog- 

1  nlzed  that  a  partnership,  originally  so  organized  as  to  embrace 
one  venture  only,  may  be  expanded  by  mutual  acquiescence  so 
as  to  embrace  any  manner  of  business  that  would  make  a  profit 

PARTNERSHIP:      The   Relation— Eyidence   as   Between   Partners. 

2  Partners  may,  by  long  continued  practice,  conclusively  dem- 
onstrate that  th6ir  real  partnership  agreement  was  that  the  serv- 
ices, income  and  expense  of  one  should  balance  the  services,  in- 
come and  expense  of  the  other,  even  though  there  were  in- 
equalities therein.  So  held  where  neither  partner,  (or  27  years, 
was  charged  with  any  amount  withdrawn  nor  credited  with 
any  amount  deposited. 

DEEDS:     Presumption  of  Title — ^Evidence  to  Oywcome.    Principle 

3  recognized  that  a  presumption  of  ownership  follows  the  legal 
title,  and  that  the  evidence  to  overcome  such  presumption  must 
be  clear,  satisfactory  and  unequivocal. 

TRUSTS:    Resulting  Trusts— Parol  Evidence  to  Establish.    A  result- 

4  ing  trust  may  be  established  by  parol  evidence. 

PARTNERSHIP:     Firm  Property— Purchase  of  Lands  With  Title 

5  Taken  Individually— Resulting  Trust     A  resulting  trust  may 
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be  implied  from  the  fact  Uiat  partnership  funds  are  employed 
in  the  purchase  of  lands  and  title  taken  in  the  name  of  an 
individual. 

PABTNEBSfilP:     Firm  Praperty-— Partnership  Beal  Estate.     Prin- 

6  ciple  recognized  that  lands  held  by  a  partnership  are  to  be 
treated  as  personalty,  in  so  far,  at  least,  as  necessary  to  meet 
partnership  obligations  or  to  pay  any  balance  owed  to  one 
partner  upon  settlement  of  the  partnership  affairs. 

TBUSTS:    Resulting  Trusts — Partnership  Funds  in  Lands  With  Title 

7  in  Individual.  The  same  evidence  which  will  make  lands  part- 
nership property  for  the  purpose  of  paying  debts- and  adjusting 
the  equities  between  the  partners,  will  establish  it  as  such 
for  the  purpose  of  final  division. 

TBUSTS:     Resulting  Trusts — Element  of  Fraud — ^Partnership.     Bad 

8  faith  or  fraud  is  not  essential  to  the  establishment,  in  favor 
of  a  partnership,  of  a  resulting  trust  in  lands. 

PARTNERSHIP:     Firm  Property — ^Partnership  Funds  Employed  for 

9  Private  Purpose — Effect.  Lands  purchased  and  im'piroved  by 
one  partner  with  partnership  funds,  and  used  thereafter  for  a 
long  series  of  years  solely  for  family  purposes^  all  with  the 
knowledge  of  the  other  partner,  will  not  be  treated  as  partner- 
ship property,  no  rights  of  creditors  being  involved;  but  the 
purchaser  will  be  charged  for  the  amount  paid  therefor.  (This 
holding,  under  an  unusual  arrangement,  by  which  the  services, 
expenses  and  incqme  of  one  partner  were  to  balance  the  services* 
expenses  and  income  of  the  other  partner.) 

PARTNERSHIP:       Firm     Property — Real     Estate — Ownership — ^In- 

10  tention  of  Partners.  Record  reviewed,  and  held  that  certain 
land  transactions  and  the  profits  derived  therefrom  should  be 
treated  as  partnership  property,  even  though  the  individual 
property  of  one  of  the  partners  was  invested  in  the  initial 
transaction;  likewise,  that  other  lands  purchased  by  one  part- 
ner withx  partnership  funds  should,  as  between  the  partners, 
and  in  keeping  with  the  intentions  of  the  partners,  be  treated 
as  the  individual  property  of  the  one  purchasing. 

RECEIVERS:       Appointment  —  Jurisdiction  —  Partnership    Matters. 

11  No  receiver  should  be  appointed  in  an  action  to  settle  the 
division  of  partnership  property  when  the  rights  of  creditors 
are  not  involved,  and  both  partners  are  acting  in  good  faith 
and  are  solvent 
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Appeal  from  WHght  District  Court,— C.  G.  Lbk,  Judge. 

.  SATURDAY;  December  16,  1916. 

Rehearing  Denied  Saturday,  May  19,  1917. 

Suit  for  an  accounting  between  the  parties  and  to  set- 
tle the  title  to  lands  acquired  by  each.  On  hearing,  de- 
cree was  entered,  from  which  both  parties  appeal,  that  of 
defendant  being  first  [)erfected. — Modified  and  Remanded. 

Wesley  Martin  and  McOrath  &  Arvlierd,  for  appellant. 

Sylvester  Flynn  and  Nagle  d  Nagl€,  for  appellee. 

Ladd,  J. — The  parties  to  this  suit  are 
*' «ip'*^oia'tton f '     brothers.     When  the  case  was  heard  in  the 
SuSrV  district  court,  plaintiff  was  76,  and  defend- 

ant  71   years   of   age.    They   entered    into 
partnership  in  1881.    The  terms  thereof  are  in  dispute.    The 

■ 

plaintiff,  to  whom  we  shall  hereafter  refer  as  "J.  R.,"  tes- 
tified: 

"I  told  W,  C.  that  I  thought  I  ought  to  go  into  the 
cattle  business  on  niv  own  hook.  I  alwavs  made  more 
money  when  I  was  alone;  but  he  said,  ^Two  can  handle 
cattle  on  these  prairies  to  advantage,  and  we  had  better  go 
in  partnership;'  and  we  agreed  to  go  in  partnership  and 
buy  a  bunch  of  cattle  and  go  upon  the  prairie.'' 

The  defendant,  to  whom  we  shall  hereafter  refer  as 
*'W  C,"  gave  a  somewhat  different  version,  by  testifying 
that  J.  R.  '^spoke  of  about  12,000,  the  amount  of  money 
that  he  would  put  into  the  cattle  business  that  sammer.  In 
our  conversation  as  to  the  f  2,000  he  was  to  put  in,  we  were 
to  go  into  a  general  partnership  and  deal  in  any  manner  of 
business  that  would  make  us  a  profit." 

This  appears  to  have  been  the  only  conversation  they 
bad  on  the  subject,  and,  though  the  agreement  was  want* 
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ing  in  details^  especially  relating  to  what  each  should  in- 
vest, and  the  sharing  of  profits  and  losses,  they  did  busi- 
ness as  a  copartnership  for  27  years.    The  firm- engaged  in 
numerous  ventures,  thereby  strongly  confirming  the  testi- 
mony of  W.  C.  that  the  partnership  was  general  and  to  deal 
in  any  manner  of  business  that  would  make  a  profit.     J,  R. 
has  testified  as  though  the  partnership  ended  with   each 
venture,  and  has  computed  largely  from  memory  the  profits 
or  losses  in  each;  but  the  record  leaves  no  doubt  that  it  was 
continuous,  and   that,   though   memoranda  of  some   trans- 
actions may  have  been  kept  after  1890  by  the  individual 
members  of  the  firm,  no  accounts  were  ever  kept  by  the 
firm,  and  the  only  records  of  its  business  transactions  were 
those  of  the  banks  where  its  business  was  transacted.    Each 
withdrew  for  expenses  whatever  he  chose,  without  having 
the  same  charged  to  him.     Each  treated  the  other  with  the 
most  implicit  confidence,  and  was  left  free  to  transact  any 
business  undertaken  according  to  his  individual  judgment. 
During  the  27  years,  no  settlement  or  division  of  property 
was  had,  save  as  this  may  be  inferred  from  circumstances 
hereafter  to  be  considered,  and  all  monevs,  from  whatever 
source  received  by  firm  or  individual,  were  deposited  to  the 
firm's  credit,  after  an  account  was  opened  at  a  bank  in 
1883,  and  all  moneys  for  whatever  purpose  were  drawn 
therefrom.    The   business   was   done   largely   on   borrowed 
capital,  notes  for  which  usually  were  signed  by  Smith  Bros., 
but  frequently  by  one  of  them  only,  and  the  interest  and 
the  principal  when  paid  were  taken  from  the  firm  funds. 
In  1881,  when  the  jjartnership  agreement  was  entered 
into,  J.  R.  had  |2,000,  and  had  borrowed  fSOO,  which  sub- 
sequently was  paid  from  the  funds  of  the  firm.    W.  C.  had 
?8,375,  320  acres  of  land,  and  some  lots  in  Des  Moines.    All 
this  money,  with  enough  borrowed  to  make  |16,000,  was  in- 
vested in  cattle,  which  were  pastured  on  the  then  unculti- 
vated prairies  of  the  state.    The  firm  dealt  in  cattle  until 
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1888.  Later  on,  it  engaged  in  bujing  and  selling  hogs  for 
about  6  months.  In  connection  with  others,  it  bought*, 
picked  and  shipped  a  carload  of  chickens.  It  bought  and 
shipped  to  New  York  several  carloads  of  horses.  W.  C. 
managed  a  lumber  yard  for  about  2  years,  at  a  salary  of 
f  75  per  month,  which  he  deposited  in  the  bank  to  the  firm's 
credit.  In  1886,  J.  R.  bought  20  shares  of  capital  stock  in 
the  First  National  Bank  of  Eagle  Grove,  and  W.  C,  30 
shares.  Four  years  and  a  month  later,  the  charter  of  this 
bank  was  surrendered  and  the  Citizens  State  Bank  organ- 
ized, J.  R.  receiving  for  his  stock  |3,200  in  stock  of  the  lat- 
ter, and  W.  C,  |4,800  in  said  stock.  Shortly  afterwards, 
in  1890,  each  acquired  enough  stock  to  increase  his  holdings 
to  f6,000,  and  J.  R.  was  elected  cashier  thereof  and  served 
as  such  13^^  years.  In  the  fall  of  the  same  year,  the  firm 
purchased  a  grain  elevator,  and  improved  it  so  that  its 
cost  was  13,500.  It  was  operated  12  years  by  W.  C.  for  the 
firm,  and  then  sold  for  (5,000.  All  the  bank  stock  was  paid 
for  out  of  the  firm  account,  and  all  dividends  declared,  the 
salary  of  J.  R.  during  13%  years,  and  the  amount  paid  him 
for  services  in  liquidating  the  assets,  were  entered  to  the 
firm's  credit.  The  grain  business  was  done  in  the  name  of 
Smith  Bros.,  and  money  taken  from  its  funds  for  its  oper- 
ation, and  receipts  entered  to  its  credit.  Even  when  J.  R. 
was  representative,  and  W.  C.  senator,  in  the  General  As- 
sembly, the  salaries  received  over  expenses  were  deposited 
in  the  firm's  account.  From  this  outline,  it  is  apparent 
that  the  scope  of  the  partnership,  even  though  limited  or- 
iginally as  claimed  by  J.  R.,  changed  as  the  years  passed, 
so  as  to  include  enterprises  other  than  dealing  in  cattle, 
and  doubtless  not  originally  contemplated.  That  the  scope 
of  partnership  may  be  thus  expanded  by  mutual  assent  of 
the  members  is  beyond  question.  Any  business  that  they 
might  have  agreed  that  the  copartnership  engage  in  orig- 
inally could  be  taken  on  thereafter,  and  doing  so  may  be 
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evidenced  as  originally  bj  written  or  oral  agreement,  or 
implied  from  the  conduct  of  the  parties  and  what  wag  done 
by  the  firm.  England  v.  Curling,  8  Beav.  129;  30  Cyc.  363; 
Biiffum  V.  Buffum,  49  Me.  108  (77  Am.  Dec.  249) ;  Sullivan 
V.  Sullivan,  122  Wis.  326  (99  N.  W.  1022) ;  Sanger  v.  FrenOi, 
157  N.  Y.  213  (51  N.  E.  979). 

'  The    scope    of    the    partnership    wan 

'  the^^nfiati^n*:'     changed "  and  expanded  by  mutual  acquiefl- 

('Vlc|pilC6    (IB 

between  part-      ceuce  and  asscut  so  as  to  include  the  differ- 

ent  enterprises  enumerated.  Any  other  in- 
ference is  entirely  inconsistent  with  the  record,  and  we  have 
no  doubt  as  to  the  continued  existence  of  the  copartnership, 
and  that  each  member  faithfully  devoted  thereto  all  his 
property  and  services  for  the  period  of  27  years.  The  only 
inference  to  be  drawn  from  what  was  actually  done  is  that 
the  services  of  one  party  were  to  be  offset  against  those  of 
the  other,  and  their  respective  individual  incomes  and  ex- 
penses were  to  be  treated  the  same  way.  While  W.  C.  had 
put  most  into  the  firm,  it  is  likely  that  his  expenses  were 
somewhat  greater  than  those  of  J.  R.,  because  of  having  a 
family.  For  all  that  appears,  there  may  have  been  other  in- 
equalities ;  but  whether  there  were  or  not,  these  men  had  the 
right  to  enter  into  such  an  arrangement  as  prevailed  during 
the  long  period  of  their  association,  and  we  think  that  their 
practice  for  more  than  27  years,  during  which  time  no  charge 
for  expenses  to  the  one  withdrawing  funds  from  the  com- 
mon funds,  and  no  credit  for  the  income  to  the  one  deposit- 
ing the  same  were  made,  warrants  the  conclusion  that  snch 
was  their  understanding  of  the  relationship  assumed  be- 
tween them.  Moreover,  it  would  be  exceedingly  difficult, 
from  the  imperfect  data  to  be  derived  from  the  memories 
of  the  parties,  the  bank  accounts,  and  any  memoranda  kept 
by  either  or  both  of  them,  to  state  an  account  at  all  reliable, 
and  we  are  inclined  to  regard  the  result  attained  by  prac- 
tice  of  the  parties,  evidencing  the  sincerest  reciprocal  con- 
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fidence,  as  more  reliable  and  more  equitable  than  any  com- 
putation which  might  be  made  from  the  evidence  before  us. 
All  partnership  business  other  than  the  payment  of  the 
partnership  notes,  and  any  moneys  to  the  firm's  credit  with 
the  bank,  other  than  that  in  connection  with  lands,  was 
closed  before  1904.  Did  the  partnership  engage  in  buying, 
holding  and  selling  land?  Notwithstanding  the  fact  that 
all  business  other  than  this  terminated  in  the  year  just 
mentioned,  the  firm  continued  its  account  at  the  bank  as 
before,  and  both  deposited  and  withdrew  funds  as  before 
until  1909,  and  J.  R.,  nearly  2  years  thereafter.  No  settle- 
ment was  then  made  nor  the  firm  obligations  met.  The  rec- 
ord discloses  that  the  business  up  to  that  time  had  not 
been  done  at  a  loss.  Each  then  had  a  well  improved  farm 
near  Eagle  Grove,  representing  their  accumulations,  and  the 
obligations  of  the  firm  then  equalled,  if  they  did  not  ex- 
ceed, the  moneys  invested  in  other  lands.  Why  was  the 
business  continued  in  the  same  way  it  had  previously  been 
transacted  if  it  had  not  merely  changed  to  dealing  in  lands, 
as  it  had  previously  changed  from  one  enterprise  to  an- 
other? Partnership  funds  were  employed  to  buy,  expenses 
for  improvements  and  taxes  were  taken  therefrom  and  rents 
deposited  therein  and  individual  expenses  paid  therefrom, 
precisely  as  before.  That  the  partnership  continued  until 
1909  at  least,  and  that  both  parties  so  understood,  is  put 
beyond  all  question  by  this  record. 

II.  At  the  beginning  of  this  suit,  no  personal  projjerty 
remained  in  possession  of  the  partnership.  Its  outstanding 
obligations  amounted  to  about  |50,000,  not  to  mention  about 
f  13,000  paid  by  W.  C.  No  real  estate  stood  in  the  name  of 
the  firm,  but  a  large  acreage  had  been  purchased  in  the 
name  of  each  from  the  firm  funds,  as  seen,  acquired  by  the 
use  o?  the  credit  of  the  firm.  The  main  inquiry  is:  Are 
any  of  these  lands  property  of  the  copartnership,  and  if  so, 
what? 
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4.  Trusts  :  re- 
sulting trusts: 
parol  evi- 
dence to 
establish. 


In  the  absence  of  evidence  indicating  an 
^'  ?umlt\onTt       intention  to  the  contrary,  a  presumption  of 
deice  'to*oTer.     Ownership  follows  the  legal  title.    To  over- 
*''^™^'  come  this  presumption,  and  warrant  the  in- 

ference that  title  in  the  individual  partner  is  held  in  trust 
for  the  firm,  the  evidence  must  be  clear,  satisfactory  and  un- 
equivocal. Noel  v.  Noel,  1  Iowa  423 ;  Sunderland  t?.  Sunder- 
land, 19  Iowa  325;  Childs  v.  OHswold,  19  Iowa  362;  Mac 
Oregor  v.  Oo/rdner,  14  Iowa  326;  Burns  v.  Byrne,  45  Iowa 

285. 

Such  implied  or  resulting  trust  may  be 

established  by  parol  evidence.  Bryan*  v. 
Hendricks,  5  Iowa  256;  Nelson  v.  WorraUy 
20  Iowa  469;  Burden  v.  Sheridan,  36  Iowa 
125;  Amidon  v.  Snouffer,  139  Iowa  159. 
Proof  that  the  realty  in  question  was  purchased  with 
partnership  funds  and  title  taken  in  the  name  of  an  indi- 
vidual partner,  without  more,  is-  said,  in  City  of  Providence 
V.  Bullock,  14  R.  I.  353,  and  Philips  v.  Crammond,  2  Wash. 
C.  C.  441  (Fed.  Cas.  No.  11092),  to  be  prima-facie  evidence 
of  an  intention  to  treat  the  property  purchased  as  copart- 
nership property,  and,  in  McKinnon  v.  McKimvon,  56  Fed. 
409,  to  be  a  single  persuasive  circumstance  indicating  such 
intention, 

A  copartnership  is  a  separate  and  dis- 
tinct legal  entity.  Newnian  v.  Eldridge, 
(La.)  31  So.  688.  See  Schoonover  v.  Ob- 
home,  108  Iowa  453.  And  when  its  funds 
are  paid  for  land,  and  title  taken  in  the 
name  of  an  individual,  a  resulting  trust  is 
to  be  implied,  precisely  as  when  one  individual  pays  the 
purchase  price  and  another  takes  title  to  the  real  estate 
bought.  See  cases  cited,  and  I/atz  v.  Billick,  172  Iowa  543; 
Levi  t\  Karrick,  13  Iowa  344;  Paige  v.  Paige,  71  Iowa  318; 
Lindley  on  Partnership   (8th  Ed.),  p.    386;    1    Perrj    on 
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title  taken  in- 
dividually : 
resulting 
trust. 
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Trusts  (6th  Ed.),  Sec  127;  Forster  f>.  Hale,  5  Ves.  308. 

But,  as  said  in  several  cases,  the  infer- 

0.  pabtrbbbhip:     euce  to  be  drawn   therefrom   is  of  slight 

crty  Impart-        Weight,  because  of  the  way  real  estate  be- 

esute.^  ***         longing  to  a  partnership  is  regarded.    The 

authorities  in  this  country,  as  well  as  Eng- 
land,  agree  that  real  estate,  upon  being  acquired  by  a  co- 
partnership, is  to  be  treated  as  having  been  converted  into 
personalty,  to  the  extent  that  it  may  be  required 
to  meet  partnership  obligations  and  to  pay  any 
balance  owed  to  one  partner  by  the  other  in  the  set- 
tlement of  its  affairs,  but  as  to  what  remains  thereafter, 
opinions  differ  radically.  In  Thornton  v.  Dixon,  3  Bro.  Ch. 
*199,  Lord  Thurlow  decided  that  real  estate  remaining  at 
the  termination  of  the  partnership  was  to  be  treated  as  real 
estate,  and  would  descend  to  the  heirs;  and  this  is  the  doc- 
trine quite  generally  announced  in  this  country.  The  de- 
cisions are  collected  in  notes  to  Johnson  v.  Hogan,  (Mich.) 
37  L.  R.  A.  (N.  S.)  889;  Robinson  Bank  v.  Miller,  27  L.  R. 
A.  449  (111.) ;  Ooldthwaite  v.  Janney,  (Ala.)  48  Am.  St.  56, 
62. 

Later,  in  Totonsend  v.  D'evaynes,  1  Mont,  on  Part.,  Note 
2,  App.  96,  Lord  Eldon  expressed  the  view,  overruling  prior 
decisions,  that  real  estate  belonging  to  a  firm,  unless  the 
partnership  contained  articles  with  different  directions, 
is  to  be  considered  personal  property,  and  pass  to  the  per- 
sonal representative  of  a  deceased  partner  interested  there- 
in, and  such  has  been  the  law  of  England  since.  Buchan  v. 
Sumner,  47  Am.  Dec.  305. 

Because  of  such  equitable  conversion's 
7.  TBU8T«:^re-^       being  effected  upon  the  acquirement  of  real- 
?und«^m^\aDd»    *y  ^y  ^  copartnership,  cases  are  not  wanting 
indiTiduai.  *"      which  over-emphasize  the  degree  of  proof  es- 
sential to  establishing  an  implied  or  result- 
ing trust  in  its  favor  in  land,  title  to  which  has  been  taken 
in  the  name  of  a  partner.    The  same  evidence  which  would 
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make  land  partnership  property  fop  the  purpose  of  paying 
debts  and  adjusting  the  equities  between  the  partners,  how- 
ever, would  establish  it  as  such  for  the  purpose  of  final 
division;  and  in  either  event,  all  essential  is  that  the  evi- 
dence be  sufficient  to  clearly  and  unequivocally  establish 
the  fact.    Fairchtld  v.  Fairchild,  64  N.  Y.  471. 

Counsel  for  plaintiff  argue  that  a  find- 

8.  tbustr  :  TOr  ii^g  of  bad  faith  or  fraud  is  essential  to  the 
e?ement*of*'*" '  establishment  of  a  resulting  trust.  Such  is 
partnerghip.         not  the  law.     On  the  contrary,  the  courts 

uniformly  declare  that  whether  real  estate 
purchases  with  partnership  funds  shall  be  treated  as  part- 
nership property  depends  on  the  intention  of  the  part- 
ners, and  w^henever  this  can  be  ascertained,  that  intention 
will  be  given  effect.  Johnson  v.  Hogan,  (Mich.)  37  L.  R.  A. 
(N.  S.)  889,  and  note  in  which  decisions  are  collected.  Such 
intention  may  be  manifested  by  surrounding  circumstances, 
the  situation  of  the  parties,  the  manner  of  keeping  the  ac- 
counts, how  repairs,  improvements  and  taxes  have  been  paid, 
and  what  has  been  done  with  the  income — the  use  made 
thereof,  and  the  like.  Every  case  necessarily  depends  on 
its  own  peculiar  facts,  and  not  much  aid  may  be  had  from 
the  decisions,  save  by  way  of  analogy. 

Ill,     Prior  to  entering  into  the  part- 

9.  Partnership:     ncrship,  W.  C.  had  bought  320  acres  of  land 

firm   prop-  *^'  " 

<*{*Jy:  BJjtncr-  near  Eagle  Grove.  Subsequently  thereto,  he 
pHvatc^pii-'  purchased  three  tracts  contiguous  thereto, 
ItteA.  paying  therefor  $2,560  from  the  firm  funds. 

The  expenses  of  improving  the  farm  and 
paying  taxes  were  taken  from  the  same  source,  and  the  in- 
come deposited  as  a  part  of  the  firm  funds  until  1909.  That 
this  farm  of  560  acres  is  the  individual  property  of  W.  C. 
is  not  questioned.  In  1893,  W.  C.  bought  Lots  11  and  12  in 
Block  43  of  Eagle  Grove  for  f2,150,  and  expended  thereon 
for  improvements,  $2,250.    These  amounts  were  taken  from 
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partnership  funds.  Since  then^  he  has  occupied  it  with  his 
family  exclusively.  The  partnership  has  received  no  bene- 
fit whatever  therefrom.  The  only  circumstance  indicating 
a  tfirm  interest  therein  is  the  continued  payment  of  taxes 
levied  thereon,  and  for  any  repairs;  but  even  this  was 
not  inconsistent  with  individual  ownership,  under  their 
method  of  doing  business.  J.  R.  must  have  known  of  the 
withdrawal  of  the  money,  the  purchase  of  the  home,  that 
W.  C.  intended  the  property  for  himself  alone,  and  have 
acquiesced  therein.  We.  are  of  opinion  that,  as  between 
them,  the  claims  of  creditors  not  being  involved,  the  prop- 
erty should  be  regarded  as  that  of  W.  C,  and  a  charge  to 
him  made  of  the  sum  paid  therefor. 

In  March,  18.93,  W.  C.  exchanged  the 

10.  PABTNKRaHip:   Pes  Moines  lots  owned  by  him  prior  to  1881, 

erty :  real  for  320  acrcs  of  land  in  Hancock  County, 

ership':  In-         subject  to  mortgages  with  interest  and  tax- 

tention   of 

partners.  es  amouutiug  to  |5,000,   and  paid   tl,000 

difference  from  Smith  Bros.'  funds.  The 
lots  were  estimated  at  J5,()00.  The  income  from  this  land, 
during  the  three  years  following,  about  equalled  the  taxes, 
interest,  insurance  and  cost  of  improvements,  and  it  was 
then  sold,  subject  to  the  mortgages,  for  f6,000.  This  was 
deposited  to  the  credit  of  tlie  firm.  Some  days  later,  he 
acquired  a  farm  in  Humboldt  County  for  the  considera-i 
tion  of  |5,850,  but  lots  acquired  at  a  cost  of  f450  or  $500 
from  firm  funds  were  computed  as  part  payment,  at  |1,200. 
A  mortgage  of  |2,500  thereon  was  assumed,  and  also  a  judg- 
ment lien,  accrued  interest  and  taxes,  amounting  to  f558.- 
53.  Debts  of  vendor  amounting  to  |419.76  were  paid,  and 
a  note  for  |230  to  Verne  Smith  and  one  for  J551.79  to  the 
vendor  given,  and  $500  paid  in  cash.  Only  |919.76  in  cash 
was  paid  from  the  firm  funds  then,  but  the  notes,  judgment, 
interest,  taxes  and  mortgages  were  paid  therefrom  during 
several  years  following.    Nothing  in  the  record  tends  to 
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I 
show  a  purpose  to  reinvest  the  specific  moneys  acquired  for 
the  Des  Moines  lots.  The  proceeds  of  the  same,  like  those 
derived  from  the  sale  of  other  lands  hereinafter  referred 
to,  went  into  the  firm  account.  This  land  was  retained  13 
years.  It  was  improved  from  the  firm  funds  and  taxes  and 
interest  paid  therefrom,  and  rents  and  profits  deposited 
therein.  It  was  treated  precisely  as  if  it  were  partnership 
property,  like  other  property  claimed  by  W.  C.  to  belong  to 
the  partnership^  and  no  charges  to  W.  C.  made  nor  credita 
given  him;  and  we  are  of  opinion,  for  the  reasons  herein- 
after stated,  that,  notwithstanding  the  fact  that  title  was 
taken  in  the  name  of  W.  C,  it  should  be  regarded  as  belong- 
ing to  the  firm.  This  land  was  sold  in  1909  or  1910  for 
|14,400,  and  this  amount  appropriated  by  W.  C.  to  his  own 
use.  He  bought  other  land  with  part  of  it;  but,  as  partner- 
ship transactions  had  then  ceased,  and  he  evidently  there- 
after was  acting  for  himself,  he  should  be  charged  there- 
with rather  than  it  and  the  profits  derived  from  subsequent 
investments. 

In  1902,  W.  C.  acquired  in  his  name  two  half  sections 
of  land  in  Griggs  County,  N.  1).,  at  a  cost  to  the  firm  of 
Jl  1,000;  and  in  1900,  another  half  section  in  the  same  coon 
ty,  at  a  net  cost  to  the  firm  of  $5,620.  The  last  mentioned 
tract  has  been  sold,  since  the  last  trial,  for  |12,800,  of  which 
only  f2,000  was  paid  in  cash.  In  1905,  he  acquired  a  half 
section  in  Polk  County,  Minnesota.  In  1907,  he  purchased  a 
half  section  in  Bottineau  County.  A  quarter  section  ac- 
quired with  partnership  funds  was  exchanged  for  another 
quarter  section  in  Bottineau  County,  North  Dakota,  W.  C. 
receiving  f  1,000  as  difference,  which  he  retains.  As  defend- 
ant conceded  all  these  lands  to  be  partnership  property, 
there  is  no  occasion  for  entering  further  into  detail.  In 
1912,  W.  C.  exchanged  the  Minnesota  land  for  the  NE  Vk 
of  Section  7  and  the  SE  14  of  Section  6,  Township  160  N., 
Range  80,  in  Bottineau  County,  North  Dakota,  subject  to 
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an  incumbrance  of  about  {8,000,  and  took  back  a  mortgage 
of  (4,500  on  tMe  Minnesota  land.  Thi»  latter  mortgage 
has  since  been  foreclosed,  and  a  sheriff's  deed  taken  by  W.  C, 
As  we  understand  it,  he  has  paid  the  incumbrance  on  the  two 
quarters  described,  and  made  improvements,  amounting  in 
all  to  19^000,  out  of  his  individual  funds.  As  the  deal  was 
made  with  copartnership  knd,  we  think  this  land  rightly 
held  to  be  the  property  of  the  firm.  Aside  from  this,  there 
are  two  lots  in  Eagle  Grove,  other  than  his  homestead,  in 
his  name,  which  belong  to  the  firm. 

In  the  fall  of  1881,  J.  B.  bought  320  acres  near  Eagle 
Grove  for  |3,200,  paying  therefor  from  the  undivided  pro- 
ceeds of  the  sale  of  cattle  belonging  to  the  firm,  and  also  t^O 
for  expenses  in  making  the  purchase.  In  1884,  he  added 
an  adjoining  40  acres,  at  a  cost  of  (400,  and  (30  expenses 
in  perfecting  the  title.  This  land  was  improved  and  the 
taxes  paid  from  partnership  money,  and  all  the  income 
therefrom  was  deposited  to  the  credit  of  the  firm  until  De- 
cember, 1910.  The  evidence  shows  that  he  talked  with 
W.  C.  about  buying  this  land,  in  order  that  he  might  have 
a  farm  of  his  own,  and  that  W.  C.  advised  him  to  purchase 
it.  He  lived  there  much  of  his  time  in  the  years  shortly 
after  acquiring  it,  as  did  W.  C.  on  his  farm  near  by,  and 
each  has  uniformly  referred  to  this  farm  as  being  J.  B.'s. 
We  are  of  opinion  that  the  partners  intended  that  it  should 
be  held  by  him  individually. 

In  1897,  J.  B.  purchased  118.77  acres  of  land  in  Missis- 
sippi for  (828  from  the  firm  funds.  A  240-acre  tract  was 
bought  in  the  same  locality  in  1901,  at  a  cost  of  (1,000. 
These  sunus,  as  well  as  the  taxes  and  cost  of  improvements 
since,  were  taken  from  the  firm  funds,  and  the  incoipe  de- 
posited to  the  firm's  credit.  He  passed  two  winters  in  the 
South,  incidentally  lookjng  after  these  lands,  and,  aside 
from  the  circumstances  related,  nothing  appears  in  the  rec* 
ord  to  indicate  that  this  was  not  i^  partnership  transaction, 
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save  the  testimony  of  J.  R.  that  he  intended  it  for  himself, 
and  that  W-  C.  knew  it.  In  1902,  he  purchased  a  section 
in  Mercer  County,  North  Dakota,  for  tl^SOO,  and  during 
the  same  year,  exchanged  store  buildings  in  Eagle  Grove, 
acquired  with  firm  funds,  of  the  estimated  value  of  93,300, 
for  a  section  of  land  in  Qreggs  County  of  the  same  state, 
subject  to  a  mortgage  of  |4,000,  paying  another  t4,000  dif- 
ference. The  cash  payment  was  withdrawn  from  partner- 
ship funds,  and  the  mortgage  subsequently  paid  therefrom. 

V.  Ten  sections  of  land  in  Saskatchewan,  Canada, 
were  purchased  through  negotiations  by  W.  C,  and  by  agree- 
ment, the  agent  divided  these,  and  title  to  five  sections  was 
taken  in  each.  Having  themselves  agreed  on  a  division, 
even  though  paid  for  from  firm  moneys,  and  to  whom  each 
section  should  be  conveyed,  the  intention  that  each  should 
take  as  his  own  is  manifest.  These  lands  cannot  be  re- 
garded as  partnership  property. 

VI.  As  already  indicated,  we  are  inclined  to  regard 
the  lands  in  Mississippi,  North  Dakota  and  Minnesota,  a» 
well  as  what  is  known  as  the  Humboldt  Countv  farm,  and 
the  two  lots,  as  partnership  property.    There  are  several 
reasons  for  so  doing,  (a)  The  partnership  had  dealt  in  land 
prior  to  the  discontinuance  of  other  business,  some  time 
in  1903.     In  1893,  J.  R.  purchased  80  acres  of  one  Newcomb 
for  11,100,  took  the  deed  in  the  name  of  both,  paid  therefor 
from  the  funds  of  the  firm,  and,  after  retaining  it  several 
years,  sold  it  at  an  advance  of  |1,878,  the  rents  in  the  meao- 
time  exceeding  the  expenses  in  the  way  of  improvements 
and  taxes.    In  1900,  a  farm  of  140  acres  of  land  was  pur- 
chased by  W.  C.  for  |4,951,  and  title  taken  in  his  own 
name.    It  was  sold,  shortly  afterwards,  at  an  advance  of 
|1,069,  and  the  rents  amounted  to  fl69.    The  price  was 
taken    from    the    firm    funds    and    the   proceeds    credited 
therein.    Several  tracts — 9  quarters  at  least-^in  South  Da- 
kota were  purchased,  but  sold  after  the  date  mentioned; 
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and;  tiiongh  J.  R.  contends  that  those  taken  in  his  name 
were  his  individual  property,  all  were  purchased  from  the 
funds  of  the  firm,  and  the  proceeds  thereof,  when  sold,  de- 
posited to  the  credit  of  the  firm,  and  this  done  after  it  had 
ceased  engaging  in  any  business  enterprise  other  than  deal- 
ing in  land.  The  money  derived  from  the  sale  in  the  name 
of  J.  R.  was  not  invested  in  lands  purchased  in  North  Da- 
kota^  as  we  understand  J.  R.  to  claim,  for  these  sales  oc- 
curred several  years  after  the  North  Dakota  land  had  been 
acquired  in  his  name.  By  1906,  lands  had  been  bought 
and  sold  at  an  advance  or  a  total  profit  to  the  firm  of  over 
120,000.  These  deals  disclose  that,  without  any  expressed 
understanding,  other  than  at  the  beginning  of  the  copart- 
nership, it  had  drifted  into  dealing  somewhat  in  real  es- 
tate, (b)  The  partnership  was  continued  long  after  all 
business  other  than  caring  for  and  dealing  in  real  estate 
had  been  closed.  Why  deposit  all  the  rents  and  profits  and 
the  proceeds  of  the  land  when  sold  to  the  credit  of  the  firm, 
and  take  therefrom  moneys  for  repairs,  improvements  and 
taxes,  if  these  did  not  belong  to  the  firm,  and  were  not 
appropriate  charges  against  it?  The  course  of  business 
pursued  is  inconsistent  with  any  theory  other  than  that  they 
were  partners,  and  that  the  lands  bought  were  being  han- 
dled as  capital,  or  assets  of  the  firm,  (c)  The  manner  of 
handling  the  several  tracts  subsequent  to  their  purchase 
is  in  entire  harmony  with  the  presumption  arising  from 
their  purchase  with  firm  funds.  Of  course,  the  one  having 
title  generally  directed  the  making  of  improvements  and 
the  management  of  the  farm,  though  not  always;  but  each 
was  the  agent  of  the  firm  within  the  scope  of  its  business, 
and  appropriately  might  look  after  its  property.  Had  the 
money  withdrawn  and  invested  in  land  been  charged  on 
the  books  of  the  firm  to  the  partner  so  doing,  or  had  such 
partner  paid  from  his  private  purse  for  improvements  and 
taxes,  or  appropriated  to  his  own  use  the  rents  and  profits, 
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• 

we  should  have  an  entirely  different  case.  (A)  The  sums 
paid  for  these  lands  about  equal  the  money  borrowed  by 
Smith  Brothers,  and  the  partnership  was  probably  con- 
tinued to  handle  and  care  for  the  lands  and,  from  the  rents 
and  profits,  or  the  proceeds  when  sold,  to  meet  partnership 
obligations.  Everything  done  in  connection  therewith  is 
consistent  with  firm  ownership  and  management. 

On  the  other  hand,  many  witnesses  tesjify  to  hearing 
these  partners  refer  to  lands  in  the  other's  name  as  J.  R.'s 
or  W-  C.'s  farm,  and  in  one  instance,  W.  C.  signed  J.  R.'s 
name  to  a  lease,  by  himself  as  agent.  But  these  statements 
were  not  made  to  those  having  any  concern  in  the  owner- 
ship, and  might  well  have  been  for  identification,  or  as  in- 
dicating in  which  the  legal  title  stood.  No  such  statement 
appears  to  have  been  made  with  reference  to  whether  the 
land  belonged  to  one  of  them  or  the  partnership  composed 
of  both,  and  the  method  of  signing  the  lease,  in  view  of  the 
legal  title^'s  being  in  J.  B.,  is  not  of  much  significance.  A 
detailed  review  of  this  evidence  will  serve  no  useful  pur- 
pose. The  only  bearing  it  ha^  is  on  the  intention  with 
which  the  parties  acted  in  acquiring  title;  and,  even  though 
the  several  witnesses  accurately  remembered  and  repeated 
the  statements  made  by  each,  this  would  not  be  sufficient  to 
overcome  the  inference  to  be  drawn  from  what  was  actually 
done.  Nor  is  it  material  how  W.  G.  thought  the  affairs  of 
the  firm  would  be  likely  to  be  adjusted,  i.  e.,  by  having 
each  one  retain  the  lands  in  his  own  name,  in  so  far  as  fea- 
sible, in  dividing.  Such  a  supposition  furnishes  no  aid  to 
the  determination  of  what  these  parties  intended  in  acquir- 
ing the  lands.  The  amounts  paid  therefor  from  the  firm 
assets  were  not  charged  on  any  books  of  the  firm  to  the 
partner  withdrawing  same.  The  moneys  of  the  fijrm  were 
used  in  caring  therefor.  The  firm  enjoyed  the  income  de- 
rived therefrom.  Everything  done  in  connection  there- 
with, except  taking  title  in  the  name  of  the  individual  mem- 
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bers  of  the  firm,  was  consistent  with  ownership  by  the 
firm.  It  was  continued  in  existence  for  no  other  purpose 
than  that  of  handling  and  caring  for  lands  and  meeting  ob- 
ligations incurred  for  money  borrowed,  which  indirectly 
constituted  the  purchase  price;  and  it  is  only  fair  and  just 
that  out  of  these  lands  and  the  rents  and  profits  derived 
therefrom  the  firm  indebtedness  be  paid,  and  that  whatever 
remains  be  shared  equally  by  these  men,  whose  Joint  energy, 
industry  and  intelligence  have  achieved  an  unu-aual  success 
for  each.  We  are  of  opinion  that  the  lands  so  referred  to 
are  partnership  property. 

yil.  As  heretofore  stated,  J.  B.  furnished  as  part  of 
the  capital,  |2,0pO.  He  withdrew,  for  the  purchase  of  the 
farm,  {3,670.  J.  B.  then  withdrew  $1,670  more  than  he  paid 
in.  W.  G.  invested,  as  part  of  the  capital  of  the  firm,  (8,375, 
and  subsequently  paid  f5,000  received  for  the  Des  Moines 
lots  and  f9,000  paid  out  in  foreclosure  of  mortgage  on  Min- 
nesota land  and  getting  title  to  half  section  in  North  Da- 
kota. He  withdrew  |2,560  to  pay  for  tracts  of  land  added 
to  his  farm,  |4,400  to  purchase  a  home,  |1,000  received  on 
exchange  of  quarter  sections  in  North  Dakota,  and  $14,400 
received  for  the  Humboldt  County  farm.  On  computation, 
we  find  that  W.  C.  has  put  in  (16  more  than  he  has  taken 
out 

VIII.  The  partnership  account  was  closed  at  the 
bank  Dec.  21,  1910.  Prior  thereto,  J.  B.  had  deposited  all 
rents  received,  and  withdrawn  therefrom  all  expenses. 
W.  C.  had  done  the  same  until  1909,  and  thereafter  appears 
not  to  have  deposited  the  rents  from  his  farm  near  Eagle 
Grove  and  the  Humboldt  County  farm,  and  possibly  some 
other  lands.  All  rents  that  J.  B.  received  from  his  farm 
near  Eagle  Qrove  and  deposited  to  the  firm's  credit  after 
January  1,  1909,  less  whatever  sum  he  withdrew  for  ex- 
penses thereafter,  should  be  credited  to  him,  and  all  rents 
received  by  him  after  Dec.  21,  1910,  on  the  Mississippi  and 
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North  Dakota  lands  in  hU  name,  less  taxeR  paid  thereon 
and  expenses  incurred  in  connection  therewith  tip  to  the 
present  time,  should  be  ^charged  to  him.  W.  C.  must  ac- 
count for  rents  received  on  all  lands  in  his  name,  other 
than  the  farm  joear  Eagle  Grove,  after  Jan.  1,  1909,  and  not 
deposited  to  the  firm's  credit  prior  to  Dec.  21,  1909,  and 
also  thereafter  to  the  present  time,  deducting  taxes  and 
other  expenses  incurred  in  connection  therewith.  As  the 
.  cauKje  must  go  back  for  an  accounting  of  rents  and  ex- 
penses incurred  by  the  respective  parties  during  the  years 
since  decree  was  entered  in  the  district  court,  we  do  not 
make  the  comiMitation,  but  leave  the  matter  of  stating  the 
account  since  Jan.  1,  1909,  to  the  trial  court,  upon  evidence 
contained  in  the  record  before  us,  and  additional  data  fur- 
nished by  the  parties,  or  on  such  Evidence  as  may  be  ad- 
duced by  either  or  both  parties. 

IX.  The  copartnership  did  business  largely  on  bor- 
rowed money.  Its  indebtedness  at  the  time  of  the  hearing 
in  the  district  court  amounted  to  nearly  f50,000,  and  W.  C. 
had  paid,  up  to  Sept.  29,  1913,  J13443.40  besides.  Counsel 
for  plaintiff  took  exception  to  some  of  the  items  paid,  and 
also  suggested  that  some  of  the  debts  outstanding  should 
be  paid  by  W.  C.  alone.  All  were  debts  of  the  firm,  and 
even  though  for  what  the  money  borrowed  was  used  or  the 
debts  incurred  by  one  or  both  may  not  be  recalled,  neither 
would  be  relieved  from  contributing  to  their  satisfaction. 
That  the  f3,000  mortgage  on  defendant's  farm  should  be 
paid  by  the  firm  is  not  questioned.  The  trial  court  ordered 
all  such  obligations  paid,  and  this  is  approved; 

X.     Though  neither  party  prayed  there- 
11.  RBCBiviBsi       for,  the  district  court  appointed  a  receiver. 
?StedittioSV       Neither  of  the  partners  nor  the  firm  was 
SSoSri?^*'^         insolvent.    No   disposition   to   defeat   cred- 
itors was  mauife^ted,  nor  any  purpose  on 
the  part  of  either  partner  to  take  advantage  of  the  other. 
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It  was  merely  a  case  where  partners  were  unable  to  agree 
upon  an  adjustment  of  the  affairs,  and  necessarily  sub- 
mitted their  difference  to  the  courts.  There  was  no  occa- 
sion for  interference  with  the  control  of  the  property  by  a 
receiver.  Loomis  v.  McKenzie,  31  Iowa  425;  30  Cyc.  726 
et  seq,;  23  Am.  &  Eng.  Encyc.  of  Law  (2d  Ed.)  1018. 

The  result  is  that  the  decree  of  the  district  court  is 
modified  so  that  the  money  paid  for  his  home  is  charged 
to  W.  C.  and  the  property  adjudged  to  belong  to  him  in- 
stead of  to  the  partnership;  the  Htimboldt  County  land 
adjudged  to  belong  to  the  partnership  instead  of  to  W.  C. 
individually;  the  rents  collected  by  J.  R.  from  the  Miss- 
issippi and  North  Dakota  land  between  Jan.  1,  1909,  and 
Dec.  21,  1910,  to  belong  to  the  firm,  and  not  to  be  credited 
to  him  individually,  as  was  done  by  the  trial  court;  and 
the  order  appointing  a  receiver  reversed.  One  half  of  the 
costs  will  be  taxed  to  each  party,  and  the  cause -remanded 
for  an  accounting  of  rents  and  profits  and  expenses  up  to 
date..  The  proceeds  of  any  of  the  land  adjudged  to  belong 
to  the  partnerjihip  sold  by  either  party  will  be  treated  as 
the  equivalent  of  the  land. — Modified  and  Remanded. 

Gaynor,  C.  J.,  Evans  and  Raltnger,  JJ.,  concur. 


Fred  R.  Todd  Shoe  Company,  Appellee,  v.  Pierce  Shoe 

Company,  Appellant. 

SALES:    Warranties— Bescisslon  for  Breach  of  One  of  Seyeral  War- 

1  rantles.  Principle  recognized  that  proof  of  the  breach  of  one 
of  several  alleged  warranties  justifies  rescission. 

APPEAL  AND  EBBOB:     Harmless  Error— Sales— Beqoinng  Proof 

2  of  All  Warranties  Alleged.  It  is  harmless  error  to  require  proof 
of  the  making  and  breach  of  all  warranties  alleged,  in  order  to 
Justify  the  rescission  of  a  sale,  when  the  evidence  on  such 
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iBsue  Is  Buch  that  It  is  manifest  that  all  of  said  alleged  war- 
ranties were  made  or  none  of  them  were  made. 

SALES:     Warranties — Breach— Besclssion  Within  Beasonable  Time. 

5  Suggestions  of  a  vendor  that  vendee  place  the  goods  in  con- 
troversy on  sale,  and  that  vendor  would  later  adjust  any  de- 
fect in  quality,  will  not  Indefinitely  postpone  the  period  within 
which  vendee  must  rescind,  the  suggested  arrangement  not 
being  such  as  to  operate  as  a  waiver  of  the  right  to  rescind. 
Held,  whether  vendee  rescinded  within  a  reasonable  time,  was. 
under  the  record,  a  Jury  question. 

TRIAL:     Instxoctionfl — Form,   Bequiaites    and    SuAciency — Correct 
4    Though  Inexplicit — Special  Instruction,  Failure  to  Ask — ^Waiver. 

Instructions   correct,   though    Inexplicit,   are   sufficient.   In   the 
absence  of  a  request  for  more  e^tpUclt  ones. 

SALES:    Action  For  Price— Measure  of  Damages.    In  an  action  for 

6  the  price  of  goods  sold,  an  instruction  that,  if  the  Jury  found 
against  defendant  on  his  claim  of  rescission,  It  should  allow 
plaintiff  the  invoice  price,  waa  correct,  inasmuch  as  the  parties 
had  agreed  that  the  invoice  price  was  the  market  price,  and 
inasmuch  as  defendant  waived  all  damages  by  electing  to 
rescinf. 

APPEAL  AND  EBBOB:     Harmless  Error— Erroneous  Oomputatloii 
6    Against  Non-appellant.    Manifestly,  appellant  may  not  complain 
that  he  was  allowed  on  a  counterclaim  more  than  he  was  en- 
titled to  receive. 

Appeal  from  Pottawaitamie  District  Court. — Thomas  Ar- 

THUB;  Judge. 

Tuesday,  January  9,  1917. 
Bbhbarikg  Denied  Saturday,  May  19,  1917. 

Acn^ioN  for  balance  owed  on  shoes  purchased.  Defend- 
ant pleaded  rescission  and  return  of  a  part  thereof,  and 
claimed  damages  consequent  on  an  alleged  breach  of  war- 
ranty on  the  remainder.  There  was  a  verdict  for  less  than 
the  amount  sued  for,  and  judgment  thereon.  The  defendant 
appeals. — Affirmed. 

Mctyne  d  Oreen^  for  appellant^ 

Wright  d  Baldwin,  for  appellee. 
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Ladd^  J. — I. '  The  parties  hereto  are  cor- 

*'  ranSes-^ca^       poratioii'3,  and  agree  that  plaintiff  shipped 

biSJ?"  0^006     defendant  shoes  invoicing  |3,642.42,  and  has 

warnmttei.         '^een  paid^thereon  fl^OOO;  and,  unless  the 

defense  or  counterclaim  interposed  was  sus- 
tained, the  plaintiff  was  entitled  to  recover  |2,642.42,  with 
interest.  Both  of  these  are  based  on  an  alleged  warranty 
of  the  goods  sold  and  breach  thereof.  The  defendant 
claimed  to  have  rescinded  the  purchase  of  all  goods  not  dis- 
posed of,  the  invoice  price  of  which  equalled  the  amount 
sued  for,  and  asked  for  damages  by  way  of  counterclaim 
on  .those  retained  and  sold  to  its  customers.  Bee  Young 
and  Conant  Mfg.  Co.  v.  Wake  field,  121  Mass.  91;  Myer  d 
Dostal  r.  Wheeler  d  Co.,  65  Iowa  390. 

The  alleged  warranty  is  accurately  stated  in  the  fourth 
instruction,  exacting  that,  to  maintain  the  defense^  the  de* 
fendant  must  establish,  by  a  preponderance  of  the  evidence, 
the  following  matters: 

**First.  That,  at  the  time  it  purchased  the  shoes  in 
question  from  the  plaintiff,  that  the  plaintiff,  through  its 
agent,  H.  H.  Roosa,  contracted  and  guaranteed  with  the 
defendant  that  the  shoes,  so  purchased,  would  be  of  first- 
class  quality,  and  as  good  as  any  other  goods  of  similar 
price  and  quality  made  by  other  manufacturers;  and  that 
they  would  be  good,  merchantable  stocky  durable  and  well 
made;  and  that,  as  an  inducement  to  defendant  to  pur* 
chase  said  goods,  the  agent  of  the  plaintiff  promised  and 
affirmed  that  the  stock  in  the  shoes  so  purchased  would  be 
first-class,  and  that  the  linings  of  and  workmanship  on  said 
shoes  should  be  the  very  best,  and  that  all  of  said  shoes 
should  have  the  best  grade  of  sole  leather  bottoms,  and 
should  be  fully  equal  to  certain  samples  then  and  there 
shown  to  defendant  by  plaintiff's  agent. 

"Second.  That  the  shoes  so  purchased  were  not  of  the 
character  and  quality  as  represented  and  contracted  for. 
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That  in  truth  and  fact  the  stock  in  said  shoes  were  not  the 
best,  but,  on  the  contrary,  inferior,  and  the  bottoms  were 
not  the  best  grade  of  sole  leather,  but  a  very  poor  grade, 
nor  were  said  shoes  equal  to  the  samples  sho\iii  by  said 
agent,  but  on  the  contrary  were  much  inferior  thereto. 

"Third.  That  the  defendant,  within  a  reasonable  time 
after  he  had  learned  that  such  shoes  were  not  of  the  char- 
acter and  quality  as  represented  and  guaranteed  by  the 
plaintiff,  elected  to  rescind  the  contract  of  purchase  and 
return  the  goods  to  the  plaiutiflf,  and  did  return  said  shoes 
to  the  plaintiff. 

"The  burden  is  upon  the  defendant  to  establish  the  mat- 
ters above  stated,  and,  if  it  does  establish  such  matters 
by  a  preponderance  of  the  evidence,  its  defense  will  be  made 
out  against  plaintiff*s  claim.  If  the  defendant  fails  to  es- 
tablish such  matters,  such  defense  will  not  be  made  out,  and 
you  will  find  for  plaintiff  upon  its  claim  for  the  balance  due 
upon  said  account." 

Exception  is  taken  to  this  instruction, 
for  that,  as  is  said,  it  requires  that,  to  es- 
tablish the  right  to  rescind,  the  defendant 
must  establish  each  of  the  several  warran- 
ties alleged  and  prove  a  breach  of  said  war- 
ranties. It  is  open  to  the  criticism,  in  that  it  exacts  proof 
of  all  of  the  several  warranties.  This  was  error;  for,  if 
any  of  the  warranties  were  made  and  breached,  this  would 
have  furnished  sufficient  basis  for  a  rescission.  But  the 
witnesses  testifying  to  any  of  the  alleged  warranties  tes- 
tified that  all  of  them  had  been  made,  and  the  only  witness 
to  the  contrary  merely  said  he  did  not  remember  making 
any  guaranty,  and  then  that  none  was  made.  In  this  state 
of  the  record,  there  was  not  room  for  the  jury  to  find  that 
any  of  the  alleged  warranties  were  made  without  saying 
this  of  all  of  them.     Moreover,  the  jury,  in   finding  for 


2.  Appeal   and 
BRROR :  harm- 
leas   error : 
Balos :  re- 
quiring proof 
of  all   war- 
ran  ties    al- 
leged. 


Maj  1917]  Todd  Shoe  Co.  v.  Piercb  Rhob  Co.  1387 

less  than  the  amount  instructed  to  allow, 
••  fanfies:^*'*       '^  event  no  warranty  were  proved,  necesaa- 
^fsUiSn'wUh-       rily  found  that  warranties  such  as  alleged 
time!*"*^°***'*      were  made,  and  there  was  no  prejudice. 

II.  Pierce  testified: 
"At  the  time  T  bought  the  goods,  T  had  a  talk  with  Mr. 
Rooaa  as  to  what  would  be  done  if  any  of  the  goods  were 
defective,  and  he  said  they  would  stand  behind  every  pair 
of  shoes,  and  would  make  everything  good  that  was  not 
good.  After  that,  Mr.  Roosa  came  one  Sunday  forenoon, 
and  1  went  over  the  goods  with  him  carefully.  That  was  3 
or  4  weeks  after  I  ordered  them.  He  said  some  of  these 
goods  didn^'t  look  like  they  should;  *but  you  go  ahead  and 
mark  them  up  and  sell  them,  and  if  there  is  any  trouble 
with  them,  take  the  matter  up  with  me  and  not  with  the 
house,  and  I  will  make  everything  right.'  *' 

This  was  corroborated  by  another  witness.  Appellant 
contends  that,  in  view  of  this  evidence,  denied  by  the  agent, 
in  addition  to  the  third  paragraph  of  the  fourth  instruction, 
quoted  above,  and  also  the  eighth  instruction  to  the  same 
effect,  the  jury  should  have  been  told,  in  substance,  "that, 
if  plaintiff's  agent  told  defendant's  manager  (Pierce),  ^t 
the  time  when  the  latter  was  declining  to  accept  the  shoes, 
to  keep  them,  and  that  all  differences  would  be  adjusted  by 
him  thereafter,  that  plaintiff  had  waived  all  right  to  com- 
plain on  account  of  the  shoes'  being  so  kept." 

Doubtless  this  would  be  so  if  the  course  pursued  might 
also  be  said  to  have  waived  the  right  to  rescind.  But  the 
conversation,  if  it  occurred,  related  to  the  handling  of  the 
goods  while  retained,  and  not  to  what  should  be  done  in 
event  of  a  rescission ;  and  the  cases  cited,  relating  to  a  wai- 
ver of  the  return  of  the  property  in  that  event,  have  no 
bearing  on  the  issues.  The  suggestion  that  the  goods  be 
marked  and  placed  on  the  shelves  and  that  the  agent  would 
adjust,  if  made,  would  not,  alone,  indefinitely  postpone  the 
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period  within  which  defendant  must  rescind,  if  at  all,  but 
would  be  an  important  circumstance  in  determining  wheth- 
er defendant  had  elected  to  rescind  within  a  reasonable 
time;  for  -surely  he  might  not  proceed  indefinitely  under 
such  an  arrangement  and,  regardless  of  the  lapse  of  time. 
Anally  conclude  to  abandon  it  and  return  the  goods.  All 
contemplated  was  a  bona  fide  effort  to  dispose  of  the  goods 
upon  the  agent's  assurance  of  adjustment  of  loss  owing  to 
defects  therein;  and  if,  notwithstanding  such  effort,  the 
defendant  determined  to  rescind,  this  must  have  been  ef- 
;  fected  within  a  reasonable  time  after  discovering  the  de- 
fects, in  vl^w  of  all  the  evidence  in  the  case. 

The  shoes  were  designed  for  the  spring 

**  sSoctiona":  trade.    They  were  ordered  prior  to  March 

iu^'unS^'        19,  1914;  so  that  the  alleged  conversation 

Bufflcipncy  * 

correct  though    must  have  taken  place  in  the  fore  part  of 
sDeciai  In-  April  following.    The  goods  were  shipped 

Btnictlon.  fail-  ^  o  , 

ure  to  ask :        back  July  17th  or  18th  of  the  same  year, 

and  we  are  of  opinion  that  whether  this  was 
within  a  reasonable  time,  in:  view  of  all  the  circumstances 
shown  and  evidence  adduced,  was  for  the  jury  to  decide, 
attention  might  well  have  been  directed  to  the  alleged  ar- 
rangement, had  such  an  instruction  been  requested;  but, 
in  absence,  of  a  request,  we  think  the  portion  of  the  eighth 
instruction  sufficiently  covered  the  matter  so  considered: 
"Whether  the  defendant's  election  to  rescind  said  con- 
tract, if  you  find  he  had  a  right  to  rescind  such  contract, 
on  or  about  June  18,  1914,  the  date  of  the  delivery  of  the 
ahoes  at  the  Northwestern  freight  depot  at  Council  Bluffs, 
.  Iowa,  was  within  a  reasonable  time  after  it  had  discovered 
tbat  the  shoes  were  not  as  warranted,  or  not,  is  a  question 
for  you  to  decide  under  the  evidence,  and  in  the  considera- 
tion of  this  matter,  you  will  consider  what  was  said  by  the 
plaintiff  and  the  defendant,  concerning  the  shoes^  through 
their  agents  and  representatives,  and  what  was  done  by 
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the  defendant  with  respect  to  the  shoes  while  they  were  in 
its  possession^  the  length  of  time  which  intervened  between 
the  time  when  the  defendant  claims  to  have  learned  that 
the  shoes  were  not  of  the  quality  as  warranted  and  the  time 
when  he  returned  them  to  plaintiff  by  delivering  them  at 
the  depot  in  Council  Bluffs,  consigned  to  the  plaintiff,  and 
all  other  facts  and  circumstances  shown  in  evidence  throw- 
ing light  thereon." 

There  was  no  error  at  this  point. 

III.  The  court  directed  the  jury,   in 
^*  ?or*price*f**°"     event  it  found  against  defendant  on  the  is- 

ZmnTn'""^        ««e    of    rescisslon,    to    allow    plaintiff    the 

prices  at  which  the  goods  were  invoiced, 
naming  the  aggregate  amount  unpaid.  Appellant  claims 
that  only  the  market  value  of  the  goods,  as  they  were,  might 
be  recovered.  The  parties  had  agreed  that  the  invoice 
prices  were  the  market  value  of  the  goods  as  they  would 
have  been,  if  as  warranted;  and,  as  defendant  waived  all 
claim  for  damages,  by  electing  to  rescind,  the  measure  of  re- 
covery was  rightly  stated  in  the  instruction, 

IV.  The  verdict  leaves  no  doubt  that 
^*  KRBOBl'harm-      the  jury  found  for  plaintiff  on  the  issue  of 

I088  prror  * 

erroneous  com-    rescisdlou,   and   for  the  defendant  on   the 
asrainat  non-        counterclaim.     True,   the   verdict   was   for 

fiDpellaiit. 

12,262.16,  or  f  505.76  less  than  the  court  told 
the  jury  to  find,  in  event  they  found  for  plaijntiff  on  both 
issues,  and  only  f 447.50  was  claimed  on  the  counterclaim. 

« 

But  they  were  clearly  told,  several  times,  not  to  aljow 
plaintiff  anything  if  rescission  had  been  effected,  and,-, in 
returning  a  verdict  for  the  plaintiff,  necessarily  found  for 
it  on  that  issue.  In  making  the  reduction,  then,  the  jury 
must  have  found  for  the  defendant  on  the  counterclaim: 
1.  e.,  that  the  goods  were  warranted,  as  alleged;  that  they 
were  not  as  warranted ;  and  that,  on  those  retained,  it  had 
Buffered  damages  approximately  in  the  amount  subti'acted 


1 


1390  Welty  v.  Sparks.  [179  Iowa 

from  the  aggregate  of  the  invoice  prices,  with  interest. 
Evidently  the  jury  made  a  mistake  in  computation,  not 
prejudicial  to  appellant. — Affirmed. 

Oaynor,  0.  J.,  Evans  and  Salinger^  JJ.,  concur. 


6.  W.  Welty,  Appellee,  v.  P.  B.  Sparks,  Appellant. 

HUSBAND  AND  WIFE:     AlienAtion    of    Affectionfl— Oaiual   Con- 

1  nection..  Causal  connection  between  the  acts  of  one  accufled 
of  alienating  the  affections  of  the  spouse  of  another,  and  tiie 
actual  loss  of  affection  by  such  spouse  for  such  other  spouse, 
necessarily  lies  at  the  foundation  of  an  action  to  recover  dam- 
ages for  such  alleged  alienation.  Evidence  reviewed,  and  held 
insuflficlent  to  show  such  connection. 

HUSBAND  AND  WIFE:     Alienation  of  Affectlons^Evidenoa— Dec- 

2  laration  of  Alienated  Spouse.  In  an  action  for  damages  for  the 
alienation  of  the  affections  of  a  wife,  statements  by  the  wife 
to  her  husband  relative  to  what  the  defendant  had  said  and 
done,  bearing  on  such  alleged  alienation,  are  admissible,  if  ad- 
missible at  all,  solely  to  show  the  state  of  mind  of  the  wife,  bat 
not  as  substantive  evidence  that  the  defendant  had  actually 
done  said  things  or  said  said  things. 

Appeal  from  Fayette  District  Cowrt, — A.  N.  Hobson,  Judge* 

Satubday,  May  19,  1917. 

Action  at  law  to  recover  damages.  The  allied  cause 
of  action  is  stated  in  two  counts:  First,  that  defendant 
wrongfully  alienated  the  affections  of  plaintiff'-s  wife;  and, 
second,  that  defendant  seduced  and  debauched  plaintifiTs 
wife.  On  trial  in  the  district  court,  the  jury  found  for  the 
plaintiff  on  the  first  count  or  charge  only,  and  assessed  his 
recovery  at  |1,000.  From  the  juc^qjnient  entered  on  this 
verdict,  the  defendant  appeals. — Reversed  and  Remanded. 

Sager,  Sweet  d  Edwards  and  W.  J,  AinsiiX>rthy  for  ap- 
pellant. 

C.  B.  Hughes  and  W.  B,  Ingersoll,  for  appellee. 
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Weaver,  J. — The  principal  point  made  for  a  reversal 
of  the  judgment  below  is  that  the  record  is  without  suffi- 
cient evidence  to  support  the  verdict  of  the  jury.    As  above 
stated,  the  charge  made  by  the  plaintiff  as  a  basis  for  re- 
covery was  twofold :    First,  alieuation  of  the  wife's  aflFec- 
tions;  and,  second,  criminal  conversation  with  the  wife. 
In  support  of  the  second  count,  the  plaintiff  and  another 
witness  called  by  him  testified  that,  on  one  occasion,  they 
together  saw  the  defendant  and  plaintiff's  wife  in  the  act 
of  adultery.    While  this  testimony  is  characterized  by  some 
features  of  marked  improbability,  yet,  had  the  jury  believed 
it  and  found  in  plaintiff's  favor  on  that  issue,  the  finding 
could  not  have  been  said  to  be  without  support  in  the  evi 
dence.    But  the  jury  did  not  so  find;  in  other  words,  the 
plaintiff  did  not  make  good  his  charge  of  criminal  con* 
versation,  and,  if  his  recovery  of  damages  is  to  be  sustained 
at  all,  it  must  be  on  the  theory  that  the  evidence  shows 
some  wrongful  act  or  conduct  on  the  part  of  defendant  by 
which  he  induced  or  led  the  plaintiff's  wife  to  withdraw 
her  affections  from  her  husband. 

It  is  not  enough  to  show  or  prove  that 
1.  Husband  and      the  Wife  did  in  fact  become  alienated  from 

WIKK  I     XlliODA* 

tion  of  affoc-       her  husband,  nor  would  it  be  enough  to  show 

lions:  causal  ,  .    ^  ,     -.        ..i_ 

connection.  that  she  became  infatuated  with  or  trans- 

ferred her  affections  to  the  defendant,  but, 
before  the  latter  can  be  held  liable  for  damages,  it  must 
further  appear  by  a  preponderance  of  the  evidence  that  he 
wilfully,  wrongfully  or  intentionally  induced  such  aliena- 
tion. Bailey  v.  Kennedy,  148  Iowa  715,  720.  And  such 
indeed  is  the  law  as  laid  down  by  the  trial  court  in  its  charge 
to  the  jury.  Bringing  the  record  to  the  test  of  this  rule, 
we  are  constrained  to  hold  that  the  objection  made  by  the 
appellant  to  the  suffl(nency  of  the  evidence  is  well  taken, 
and  that  the  verdict  returned  thereon  cannot  be  permitted 
to  stand.    We  shall  not  attempt  to  rehearse  the  testimony. 
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It  is  sufficient  to  say  that,  if  we  exclude 

2.  Husband  and      from  our  Consideration  the  evidence. ojflfered 

tion  of  affec-       by  plaintiff  of  an  alleged  act  of  adulter? 

dence :  deciara-    between  hls  wife  and  defendant, — an  issue  of 

tion  of  alien- 
ated spouse.        fact  on  which  the  jury  found  against  him,— 

there  is  no  competent  evidence  whatever  of 
any  act  op  word  of  the  defendant  having  any  fair  tendencr 
to  show  a  purpose  on  his  part  to  alienate  the  affections  of 
the  wife  from  her  husband.  The  defendant  is  a  practicing 
physician,  and  became  acquainted  with  Mrs.  Welty  through 
a  professional  call  to  attend  her  in  confinement.  The  evi- 
dence further  tends  to  show  that  thereafter,  and  during  a 
period  of  several  months,  she  called  at  defendant's  oflSce 
on  various  occasions,  and  that  he  called  at  her  home  two 
or  three  times.  Except  as  to  the  last  of  these  calls  (the 
occasion  of  the  alleged  act  of  adultery,  concerning  which 
plaintiff  failed  to  convince  the  jury),  no  witness  for  the 
plaintiff  claims  to  have  been  present  or  to  have  the  slight- 
est knowledge  of  what  occurred  or  of  what  was  said  or 
done  at  such  interviews.  The  defendant  and  Mrs.  Welty 
unite  in  testifying  that  each  and  all  of  these  meetings  at 
the  defendant's  office  and  at  her  home  were  for  the  sole 
purpose  of  obtaining  professional  advice  and  treatment 
either  for  Mrs.  Welty  herself  or  for  her  children.  There 
is  no  evidence  of  any  meeting  between  these  persons  at 
any  other  time  or  place,  nor  of  any  other  communication 
or  correspondence  passing  between  them.  No  one  claims 
to  have  observed  any  manifestations  of  affection  or  of  un- 
becoming familiarity  between  them.  Excepting  the  one  al- 
leged incident  above  mentioned,  the  evidence  of  which  we 
think  must  be  disregarded  on  this  appeal,  plaintiff  and  his 
counsel  place  their  reliance  on  his  testimony  that,  about 
the  time  she  l)egan  consulting  with  the  defendant,  or  soon 
thereafter,  she  manifested  a  decreasing  interest  in  her  chil- 
dren and  husband  and  their  general  family  welfare;  that  she 
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refused  to  regard  his  objections  to  her  employment  of  the 
defendant's  services;  and  that  she  told  plaintiff  that  "Dr. 
Sparks  thought  she  was  too  nice  a  woman  to  be  on  a  farm." 
Now  it  may  be  conceded  that  this  and  possibly  other  evi- 
dence of  like  import  is  of  some  probative  value  as  tending 
to  show  the  wife's  condition  or  state  of  mind,  or  that  she 
had  in  some  degree  lost  her  wifely  regard  for  her  husband, 
but  it  in  no  manner  .tends  to  show  that  such  alienation,  if 
any,  was  chargeable  to  any  wrongful  act  done  or  wrong- 
ful influence  exercised  by  the  defendant.  Chdlda  v.  Muckler, 
105  Iowa  279;  Warren  v.  Graham,  174  Iowa  162;  Smith  v. 
Rice,  178,  Iowa  673.  It  requires  a  very  liberal  enlargement 
of  the  rules  of  evidence  to  permit  proof  of  hearsay  state- 
ments made  by  the  wife  to  her  husband,  not  in  the  pres- 
ence of  the  defendant,  concerning  the  conduct  of  the  lat- 
ter; but,  conceding  that  our  precedents  support  their  ad- 
missibility in  cases  of  this  character,  it  is,  nevertheless,  the 
established  rule  that  they  are  only  to  be  considered  to  show 
the  state  of  the  wife's  feelings  toward  her  husband,  and 
not  as  in  any  degree  tending  to  prove  that  defendant  did 
the  wrongful  acts  with  which  he  is  charged  by  the  plain- 
tiff. Indeed,  this  was  the  instruction  given  by  the  trial 
court,  and  should  have  governed  the  jury  in  its  deliberation 
on  its  verdict.  It  may  ale^o  be  said  that  the  wife  was  sub- 
ject to  just  criticism  if  she  in  fact  persisted  in  employ- 
ing the  defendant's  services  after  her  husband  objected 
thereto.  But  there  is  no  evidence  that  defendant  was  in 
any  way  responsible  for  such  persistence  on  her  part. 
Plaintiff  does  not  pretend  that  he  ever  made  his  objection 
known  to  the  defendant  until  the  very  last  visit  of  the  lat- 
ter to  his  home,  and  there  is  no  apparent  reason  to  believe 
that  defendant  knew  or  believed  that  his  services  were  ob* 
jectionable  to  the  plaintiff.  Indeed,  plaintiff  admits  that, 
upon  the  occasion  of  the  last  or  next  to  the  last  visit  made 
to  bis  home,  he  himself  called  the  defendant  to  treat  his 

Vol.  179  la.— 88 
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wife  for  a  sore  throat,  following  an  operation  to  which 
she  had  submitted  for  the  removal  of  her  tonsils.  He  says 
in  explanation: 

"In  the  shape  her  throat  was  in,  and  as  Sparks  did  the 
work,  as  she  said,  I  thought  it  no  more  than  right  that  he 
should  tend  to  it." 

This  circumstance  tends  stronglj  to  show  that  such  ob- 
jection as  he  might  have  had  to  the  defendant's  employment 
by  his  wife  was  not  of  a  very  serious  character.  This 
thought  is  furtlier  emphasized  by  the  fact  that,  having  called 
the  doctor  for  the  treatment  of  his  wife,  he  went  awaj-  from 
home,  leaving  her  to  receive  the  visit  alone.  While  the 
plaintiff,  by  his  own  testimony,  and  inferentially  by  one  or 
two  of  his  witnesses,  seeks  to  minimize  or  cast  doubt  upon 
the  wife's  ili  health  at  the  time  she  was  consulting  the  de- 
fendant, she  testifies  to  a  chronic  ailment  dating  back  to 
the  time  of  fier  first  confinement,  and,  with  respect  to  this 
condition,  she  is  corroborated  by  the  defendant  and  dis- 
puted by  no  one.  Plaintiff  admits  his  wife's  earlier  con- 
dition in  this  respect,  and  that  he  had,  on  one  or  more  oc- 
casions, taken  her  to  a  physician  for  treatment.  The  ex- 
pert testimony  in  the  case  is  to  the  effect  that  the  ailment 
of  which  plaintiff's  wife  complained  is  one  requiring  fre- 
quent and  prolonged  treatment,  and  that  the  treatment  ad- 
ministered therefor,  according  to  the  defendant's  statement, 
was  in  accordance  with  the  approved  practice  of  the  profes- 
sion. The  mere  fact  that  a  woman,  being  afflicted  or  be- 
lieving herself  afflicted  with  any  physical  trouble,  calls  upon 
a  physician  at  his  oflSce  or  calls  him  to  her  home  for  advice 
and  help,  does  not  in  itself  afford  the  slightest  groimd  for 
reflection  upon  her  character  or  the  character  of  the  phy- 
sician, nor  should  a  jury  be  allowed  to  draw  any  inference 
of  wrong  therefrom.  Thousands  of  pure  and  reputable 
women,  wives,  mothers  and  daughters,  above  all  reproach, 
are  making  such  calls  daily  everywhere,  and  to  permit  this 


May  1917]  Wblty  v.  Sparks.  1395 

most  delicate  and  responsible  relation  of  physician  and  pa- 
tient to  be  made  a  byword  for  the  tongue  of  scandal  is 
not  to  be  tolerated,  without  some  reasonable  degree  of  af- 
firmative proof  that  it  has  been  abused  or  made  the  screen 
or  cloak  for  lechery  or  other  immoral  or  unlawful  purpose. 
So  long  as  all  the  proof  adduced  concerning  the  relation  or 
association  of  the  physician  and  his  patient  is  consistent 
with  good  faith  and  pure  motives,  it  should  be  so  construed 
by  both  court  and  jury.  Such  rule  is  essential,  not  alone 
to  the  protection  of  an  honorable  profession,  but  to  the  pro- 
tection of  the  good  name  and  honor  of  womanhood  as  well. 

As  we  have  already  said,  the  trial  court  charged  the 
jury :  First,  that,  in  order  for  the  plaintifif  to  recover  on  the 
first  count  of  his  petition,  the  jury  must  find  that  the  de- 
fendant committed  some  of  the  wrongful  acts  therein 
charged  and  that  such  conduct  on  his  part  was  designed  and 
intended  to  alienate  the  affections  of  plaintiff's  wife  from 
her  husband,  and  thereby  he  did  effect  or  bring  about  such 
alienation;  and,  second,  that  the  testimony  by  plaintiff  of 
statements  alleged  to  have  been  made  to  him  by  his  wife 
was  not  to  be  considered  as  substantive  evidence  that  de- 
fendant had  in  fact  said  or  done  the  things  so  related  by 
her. 

Applying  the  law  as  we  have  hereinbefore  stated  it, 
and  as  given  by  the  trial  court  to  the  jury,  we  are  satis- 
fied that  the  court  erred  in  denying  the  defendant  a  new 
trial,  and  that  the  judgment  below  should  be  remanded 
for  further  proceedings  in  harmony  with  this  opinion. — Re- 
vei'sed. 

Gaynor^  C.  J.,  Preston  and  Stevens,  JJ.,  conour. 
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AccoED   AND   Satisfaction 

AOOORD  AND  SATISFACTION. 

Part  Payment. 

Intent.    There  can  be  no  accord  and  satisfaction  unless  both 

1  parties  act  knowingly  with  the  Intent  to  effect  the  accord. 
Shull  V.  McCrum,  17»— 1232. 

Iiiqaidated  and  Unliquidated  Claim.    The  payment  of  an  admit- 

2  ted  or  liquidated  claim  furnishes  no  consideration  for  an 
accord  and  satisfaction  of  another  claim  which  is  in  dis- 
pute, though  stated  to  be  "in  full"  (of  all  indebtedness), 
especially  where  the  creditor  specifically  states  that  he  will 
not  receive  the  payment  in  satisfaction  of  the  disputed 
claim.    Barr  v.  Clinton  B.  Works,  179—702. 

■ 

TJnliqnidated  01aim»— Gashing  Check.    The  cashing  of  a  check 

3  by  the  payee,  with  knowledge  that  the  maker  is  tendering 
it  in  full  and  complete  satisfaction  of  a  disputed,  unliqui- 
dated claim,  works  a  complete  accord  and  satisfaction, 
which  may  not  be  repudiated  by  a  subsequent  attempt  to 
return  the  money.    Shahan  v.  Bayer  Vehicle  Go.»  179 — ^923. 

Pleading. 

Sufficiency.    An  accord  and  satisfaction  is  sufficiently  pleaded 

4  by  an  answer  which  substantially  asserts  that  defendant 
determined  the  amount  which  it  claimed  it  was  owing 
plaintiff  *on  a  disputed^  unliquidated  claim;  that  defendant 
sent  plaintiff  a  check  tor  said  amount  along  with  a  state- 
ment that  such  amount  was  correct;  that  later,  and  before 
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Accord  and  Satisfaction  ContlDucd  to  AovRRftv  PoaABamox 

plaintiff  cashed  said  check,  defendant  again  informed  plain- 
tiff that  it  (defendant)  would  pay  no  greater  sum;  and 
that  plaintiff  thereafter  cashed  said  check.  Shahan  ▼. 
Bayer  Vehicle  Co.;  179—923. 

AOKNOWUSDOMENT. 

Operation  and  Effect. 

Presun4>tion— Burden  of  Proof  to  Bebut.  The  strong  and  per- 
suasive presumption  that  the  matters  rdcited  in  a  certifi- 
cate of  acknowledgment  are  true,  may  be  overthrown  by 
the  one  denying  the  execution  thereof.  Blachly  v.  New- 
bum,  179—790. 

ACTIONS. 

Nature  and  Elements. 

< 

Financial  Distress  as  Element — Corporations.    One  may  not.  In 

1  an .  action  for  damages  for  an  unintentional  injury,  plead 
.^is  own  financial  weakness  or  distress  as  an  element  of 
his  cause  of  action.  And,  especially  is  this  true  of  a  cor- 
poration,  Wissmath  P.  Co.  v.  Mississippi  R.  P.  Co.,  179— 
1309. 

Legal    and    Equitable— Decreeing    Unauthorized    Bemedy.      A 

2  strictly  and  exclusively' le^d^  remedy  may  not  be  applied 
in  an  equitable  proceeding,  especially  in  the  absence  of 
any  pleading.  C.  R.  I.  A  P.  R.  Co.  v.  Pearl  City  Fuel  Co.. 
179—1269. 

JOINI^ER. 

Negligence— Bight  to  Becover  of  One  Only.    Recovery  may  be 

3  had  against  one  only  of  two  Jointly  charged  with  negli- 
gence. (Sees.  3465,  3639,  Code,  1897.)  Duggan  v.  Chicago, 
M.  &  St.  P   R.  Co.,  179—1072. 

ADVERSE  POSSESSION. 

Public  Rights. 

Highways.    Principle  recognized  that  the  statute  of  limitations 
1    does  not  run  against  ffxe  public.    Kuehl  v.  Town  of-Bet- 
tendorf,  179— !• 
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Adverse  Posrbbsion  Continupd         to  Appeal  and  Esrob 

Hostile  Character  of  TVssession. 

Mistake — Effect,    Principle  recognized  that  possession  is  not  ad- 
2    verse  when  the  one  in  possession  intends  to  occupy  to  the 
true  line  only,  but  by  mistake  occupies  beyond  such  true 
line.    Morley  v.  Murphy,  179 — 853. 

ALIENATION  OP  APPECTIONS.      See     Husband     and 

Wife.  , 

•< 

APPEAL  AND  ERROR.     See  Criminal  Law. 

Decisions  Reviewable. 

Bnling  on  Demurrer — ^New  Trial.     The  correctness  of  a  ruling 

1  on  a  demurrer  may  be  raised  (^)  by  direct  appeal*  or  (b) 
by  motion  for  new  trial.  (See  Sections  3561,  3564,  3755, 
4101,  Code,  1897.)     Rice  v.  Friend  Bros.,  179—355. 

Order  For  New  TrlaL    An  order  granting  a  new  trial  because  of 

2  a  former  ruling  sustaining  a  demurrer  may  be  reviewed  on 
appeal,  even  though  the  order  for  new  trial  was  not  accom- 
panied by  an  order  sitting  aside  the  said  ruling  on  demur- 
rer. (See  Sections  3755,  4101,  Code,  1897.)  Rice  v.  Friend 
Bros.,  179—355. 

Review — Waiver,  EsTori'EL,  Etc. 

Order  Overruling  Motion  for  Directed  Verdict — Failure  to  Be- 
8  new.  Failure  to  renew,  at  the  close  of  all  the  evidence,  a 
former  motion  for  a  directed  verdict,  made  at  the  close  of 
plaintiff's  evidence  and  overruled,  works  a  waiver  of  said 
latter  ruling,  but  not  a  waiver  of  the  right  to  Insist  that 
the  verdict  (a)  is  without  support  In  the  evidence,  and  (b) 
Is  the  result  of  passion  and  prejudice.  State  ▼.  Chambers, 
179—436. 

Bejectlng  Issues— Expunging  Evidence.  Upon  the  submission  of 
4  one  issue  to  the  jury  and  the  rejection  of  other  Issues,  if 
the  party  in  whose  favor  the  ruling  is  made  desires  to  free 
the  record  of  the  evidence  bearing  on  the  rejected  issues,  he 
should  so  request  the  court.  Waukee  Sav.  Bk.  v.  Jones, 
179—261. 
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Bequesting   Instructions.     Requesting   Instructions   on    certain 

6  questions  workB  an  estoppel  to  thereafter  assert  that  there 
is  no  evidence  Justifying  the  submission  of  such  questions 
to  the  Jury.    Seevers  v.  Cleveland  Coal  Co„  179 — 235. 

Presentation  and  Reservation  of  Grounds. 

Motion  for  New  Trial — Specification  of  Error.  That  a  verdict 
(»  is  contrary  to  instructions,  is  not  raised  by  a  motion  for 
new  trial  which  makes  the  points  that  the  verdict  (a)  Is 
contrary  to  the  evidence,  (b)  is  the  result  of  passion  and 
prejudice,  and  (c)  is  contrary  to  law.  Seevers  v.  Cleve- 
land Coal  Co.,  179—235. 

Ziimiting  Testimony — ^Waiver.     Failure  to  in  some  manner  re- 

7  quest  the  court  to  specifically  limit  the  consideration  of 
testimony  to  the  particular  purpose  for  lohich  it  is  admig- 
sible,  may  work  a  waiver  of  the  objection  that  the  Jury 
considered  such  testimony  for  purposes  for  which  it  was 
not  admissible.    Hall  v.  City  of  Shenandoah,  179—1192. 

Sufficiency.    That  a  conversation  between  the  plaintiff,  holder 

8  of  a  note,  and  the  maker  of  the  note,  subsequent  to  the  pur- 
chase of  the  note  by  the  plaintiff,  does  not  tend  to  estab- 
lish notice  to  plaintiff  of  infirmities  in  the  note  before  the 
purchase,  is  not  embraced  in  the  objection  that  such  conver- 
sation is  irrelevant,  immaterial  and  incompetent.  Waukee 
Sav.  Bk.  y.  Jones,  179— 261« 

Excbitions. 

When  Preserved.  Exceptions  once  taken  need  not  be  repeated; 
B  in  other  words,  no  exception  need  be  taken  to  a  verdict  or 
Judgment  when,  prior  thereto,  an  exception  was  duly  taken 
to  an  error  which  inheres  in  the  Judgment,  and  when,  but 
for  such  error,  no  Judgment  would  have  been  entered. 
Shull  V.  McCrum,  179—1232. 

Abstracts  of  Bbcord. 

Presumption.    An  abstract  will  be  presumed  to  contain  the  ree- 
10    ord,  even  though  there  be  no  certificate  or  allegation  to  that 
effect    Shull  v.  McCrum,  179—1232. 
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Assignment  of  Errors. 


Boles.     Principle  recognized  that  an  assignment  of  errors  in 

11  purported  compliance  with  former  Section  4136,  Code,  1897 
(now  repealed),  is  not  the  equivalent  of  "the  errors  relied 
on  for  a  reversal"  required  by  Rule  53,  governing  appeals. 
Shull  V.  McCrum,  179—1232. 

Sni&ciency.    An  assignment  of  error  will  be  disregarded  which 

12  fails  to  point  out  in  some  fairly  definite  way  wherHn  the 
lower  court  committed  error.  Counsel  wholly  misses  the 
rules  when  he  compels  the  court  to  speculate  or  to  make  an 
independent  examination  In  order  to  determine  the  precise 
point  relied  on  for  reversal.    Pirkl  t.  Bllenberger,  179 — ^1122. 

Review,  Scope  op. 

Causes  Triable  De  Novo.    Principle  recognized  that  the  court  on 

13  appeal  will,  though  passing  on  the  cause  de  novo,  give 
weight  to  the  Judgment  of  the  trial  court  in  an  equitable 
cause.    Lingenfelter  v.  St.  Clair,  179 — 11. 

Injunction — Contempt — Certiorari.     On   certiorari   to   review   a 
13a  conviction  for  the  violation  of  an  Injunction,  the  hearing 

is  not  de  novo.     (Sees.  2407,  4468,  Code,  1897.)     Nies  v. 

Anderson,  179 — 326. 

Parties  Entitled  to  Allege  Error. 

Nonresponsive  Answer— Acquiescence.    The  presence  of  nonre- 

14  sponslve  answers  in  the  record  may  not  be  made  the  basis 
of  error  when  complainant  made  no  effort  to  clear  the  rec- 
ord of  such  objectionable  matter.  Rolfs  v.  Mullins,  179 — 
1228. 

Inviting  Action  Complained  of.    An  appellant  may  not  complain 

15  of  the  form  of  a  decree  which  was  entered  by  the  trial 
court  at  his  special  instance.  Bank  of  Percival  v.  Farm- 
ers' Nat  Bk.,  179—733. 

Presumptions. 

Ezdnsion  of  Queatioiis—- Necessity  to  Show  Prejudice.     Error 

16  may  not  be  predicated  upon  the  mere  exclusion  of  a  ques- 
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tion.    Some  offer  of  proof  must  appear  as  to  what  the  an- 
swer would  have  been.    Miller  v.  McConnell,  179 — 377. 

Filing  Notice  of  Trial.    On  appeal  it  will  be  presumed.  In  the 

17  absence  of  a  counter  showing,  that  an  order  of  the  lower 
court  setting  for  trial  a  cause  which  had  been  once  con- 
tinued was  preceded  by  the  proper  filing  of  a  notice  of  trial. 
(Section  3658,  Code,  1897.)     Weitzel  v.  Lieuwen,  179—1250. 

ExduslOD  of  Testimony— Necessity  to  Show  Prejudice.     Error 

18  may  not  be  predicated  on  the  exclusion  of  testimony,  unless 
the  record,  in  some  affirmative  manner,  shows  the  nature 
and  effect  thereof.    Biggs  v.  Carter,  179 — 284. 

Review — Discretion  of  Court. 

New  Trial.     An  order  granting  a  new  trial  is,  ordinarily,  all 

19  but  conclusive  on  the  appellate  court.  (Section  3755,  Code, 
1897.)     Rice  v.  Friend  Bros.,  179—355. 

Facts,  Verdicts  and  Findings. 

Fact  Stipulation  in  Lower  Court — Conclusiveness.    A  ruling  based 

20  on  a  fact  stipulation,  entered  in  the  lower  court,  may  not 
be  questioned  on  appeal.  In  re  Estate  of  Livingston,  179 — 
183. 

CondnsiYeness.    The  verdict  of  a  Jury  on  Irreconcilable  testl- 

21  mony  is  final  on  appeal.  Barr  v.  Clinton  B.  Works,  179 — 
702. 

Conclusiveness.     Jury  being  waived,  the  findings  of  the  court 

22  are  as  conclusive  as  would  have  been  that  of  the  Jury. 
Miller  V.  McConnell,  179—377. 

Conclusiveness  on  Appeal — ^NonappUcatlon  of  Rule.    The  rule  of 

23  conclusiveness  attending  findings  of  fact  by  the  trial  court 
in  a  law  action  has  no  application  when  the  matter  before 
such  court  is,  in  effect,  a  law  question.  Hallagan  v.  Dowell. 
179—172. 
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Equity  Oaii8«-— Hearing  De  Novo.    In  apite  of  the  deference  giv- 

24  en  by  the  appellate  court  to  the  flndlngs  of  fact  by  the  trial 
court,  even  In  an  equity  cause,  such  findings  will  be  over- 
ruled when  the  appellate  court  has  advantages  equal,  if  not 
superior,  to  the  trial  court  in  finding  the  real  truth  of  a 
pure  fact  case.    Wondt  v.  Haglestange,  179—476. 

Harmless  Error. 

Erroneous  Computation  Against  Nonappellant.     Manifestly,  ap- 

25  pellant  may  not  complain  that  he  was  allowed  on  a  counter- 
claim more  than  he  was  entitled  to  receive.  Todd  Shoe  Co. 
V.  Pierce  Shoe  Co.,  179—1383. 

Kondismissal  of  Unsupported  Counterclaim.     Overruling  a  mo- 

26  tion  to  dismiss  a  counterclaim  of  which  there  was  no  evi- 
dence is  harmless  when  the  Jury  rejected  the  counterclaim 

>  in  toto.    Baker  v.  Zimmerman,  179 — 272. 

Erroneous  Dismissal.     Assigning  a  wrong  reason  for  a  correct 

27  decision  Is  harmless  error.  Barlow  v.  Grand  Lodge,  179— 
1149. 

Ordinances  Declaratory  of  Common  Law — Exclusion.    The  ezclu- 

28  slon  of  an  ordinance  which  Is  simply  declaratory  of  the 
common  law  cannot  be  prejudicial.  Holfs  v.  Mullins,  179 — 
1223. 

Eztduding     Admissible     Evidence    oh    ITndlsputed    Condition. 

29  Harmless  error  results  from  improperly  excluding  evidence 
bearing  on  a  matter  fully  established,  In  keeping  with  the 
contention  of  the  one  complaining.  Hall  v.  City  of  Shen- 
andoah, 179—1192. 

Bales — ^Requiring  Proof  of  All  Warranties  Alleged.  It  Is  harm- 
80  less  error  to  require  proof  of  the  making  and  breach  of  all 
warranties  alleged.  In  order  to  Justify  the  rescission  of  a 
sale,  when  the  evidence  on  such  issue  is  such  that  it  Is 
inanifest  that  all  of  said  alleged  warranties  were  made  or 
none  of  them  were  made.  Todd  Shoe  Co.  v.  Pierce  Shoe 
Co..  179—1383. 
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More  Specific  Statements.  A  farm  laborer,  and  consequently 
81  one  not  within  the  operation  of  the  Workmen's  Ck>mi>ensa- 
tion  Act,  may  not  complain,  in  an  action  to  recover  for  his 
injury,  that  he  was  compelled  to  make  his  petition  more 
specific  by  alleging  (a)  whether  defendant  was  negligent, 
and  whether  such  negligence  was  the  proximate  cause  of 
the  injury,  and  (b)  whether  plaintiff  himself  was  free  from 
contributory  negligence.     Sylcord  v.  Horn,  179 — ^936. 

Subsequent  Appeals. 

Determination  of  Appeal-^Law  of  Oaee.  An  instruction,  the  cor- 
32  rect  form  of  which,  in  the  light  of  appellant's  attack  there- 
on, has  been  declared  on  one  appeal,  becomes  the  irrevoca- 
ble law  of  the  case;  on  second  appeal,  the  same  appellant 
will  not  be  permitted  to  launch  attacks  which  had  escaped 
his  attention  on  the  first  appeal.  Hall  v.  Citv  of  Shenan- 
doah, 179—1192. 

Reversal. 

Nominal  Damages  Only  Involved.  On  appeal  on  errors  not  per* 
83  taining  to  the  amount  of  recovery,  appellant  should  see  to 
it  that  the  record  shows  in  some  brief  manner  that  more 
than  nominal  damages  are  involved,  in  order  to  escape  the 
rule  of  nonreversal  for  nominal  damages.  Corning  v.  May- 
nard,  179—1065. 

Inconsistent  Decrees.    A. reversal  (all  parties  being  before  the 

34    court)    necessarily  follows  the  •  entry  of  a  decree  which 

grants  relief  to  one  litigant  and  refuses  the  same  relief  to 

another  litigant  occupying  identically   the  same  position. 

Cavanagh  v.  City  of  Des  Moines,  179 — 739. 

Special  Assessments— Absence  of  Evidence  as  to  Benefits.  On 
8(  an  appeal  from  an  order  wholly  canceling  a  sewer  assess- 
ipent  because  the  trial  court  improperly  assumed  to  find 
that  the  property  would  receive  no  benefit,  the  cause,  in  the 
absence  of  evidence  as  to  the  proper  amount  of  benefits, 
will  be.  reversed  for  Rearing  on  such  omitted  matter.  In  re 
Jefferson  Street  Sewer,  179—976. 
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ATTOBNET  AND  CLIENT. 

Compensation. 

Quantam  Meruit  or  Contract— Bvidttice.  Evidence  reylewed» 
and  held  to  Justify  the  court  In  charging  that  there  had 
been  no  specific  contract  as  to  compensation  which  an  at- 
torney should  receiTe,  and  that,  consequently,  he  was  en- 
titled to  recover  on  a  quantum  meruit  Shull  v.  McCrum* 
179—1232. 

BANKRUPT07. 

DiSCHARGEABLB  DbBTS. 

Judgments  Silent  as  to  Katore  of  Action  on  Which  Based— Bur- 
den of  Proof.  A  Judgment  creditor,  in  an  action  on  a  Judg- 
ment antedating  a  discharge  in  bankruptcy  of  the  Judg- 
ment defendant,  must,  when  the  Judgment  does  not  reveal 
the  nature  of  the  action  on  which  it  is  based,  show  affirma- 
tively, by  a  preponderance  of  the  evidence  and  by  the  rec- 
ord behind  the  judgment,  that  said  unrevealed  cause  of 
action  was  of  such  a  nature  that  the  Judgment  rendered 
thereon  was  nondlschargeable  under  the  Bankruptcy  Act 
Hallagan  v.  Dowell,  179—172.  • 

BA8TABDS. 

EVIDBNCB. 

Degree  of  Proof— Corroboration.  Principle  recognized  that,  In 
a  prosecution  under  the  Bastardy  Act,  corroboration  of  the 
complainant  is  not  absolutely  necessaiy.  State  v.  Groatt» 
179—658. 

BILLS  AND  NOTES.  See  Principal  and  Agent^  2. 
Delivbrt. 

Conditional  Delivery- Wrongful  Negotiation — Eifect.    No  recov- 
1    ery  may  be  had  on  a  negotiable  promissory  note,  wrong- 
fully negotiated  in  violation  of  a  conditional  delivery,  ex- 
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cept  hy  a  holder  in  due  course.     (See  'See.  9i60'at6.  COjAe 
Supp.,  1913.)     Waukee  Sev.  Bk.  y.  Jones,  179 — 261. 

Conditional  Delivery — ^Evidence.  On  the  issue  whether  a  note 
2  given  for  land  had  been  delivered  on  the  condition  that  it 
should  not  be  considered  an  absolute  obligation  until  the 
happening  of  a  named  event,  and  that  such  event  never 
happened,  evidence  is  competent:  (a)  that  the  maker  of 
the  note  never  received  any  deed  to  the  land;  and  (b)  that 
the  payee  of  the  note  conveyed  the  land  to  another.  Wau- 
kee Sav.  Bk.  y.  Jones,  179—261. 

Consideration. 

Presumption — ^Nonvoluntary  Act  of  Blaker.  No  presumption 
Z  arises  that  a  promissory  note  was  given  for  a  valuable 
consideration,  until  it  appears,  by  legal  presumption,  or  by 
evidence  (should  the  issues  so  require),  that  the  making  of 
the  note  was  the  voluntary  act  of  the  maker.  (Sec.  3060- 
a24,  Code  Supp.,  1913.)  'So  held  where  the  burden  of  proof 
to  show  consideration  affirmatively  was  cast  ui>on  the  payee, 
by  reason  of  the  fiduciary  relation  existing  between  payee 
and  maker.     Meginnes  v.  McChesney,  179 — ^563. 

Moral  OonsUleration — Note  of  Maker  as  Gift.     A  promissory 

4  note,  executed  and  delivered  by  the  maker  to  the  payee,  as 
a  gift,  even  though  in  fulfillment  of  a  moral  obligation,  may 
not  be  enforced  against  the  estate  of  the  maker.  (Harman 
V.  Harman,  167  Iowa  106,  overruled.)  Meginnes  v.  Mc- 
Chesney. 179—563. 

BoNA-FlDB  PURCHASBRS. 

Presumption.    One  who  has  possession  of  a  note  under  indorse- 

5  ment  to  him  is  presumed  to  be  a  holder  in  good  faith  and 
without  notice,  until  evidence  appears  that  in  some  manner 
taints  the  note  or  shows  that  it  was  yhi^neXMj  put  •lata 
circulation.    Biggs  v.  Carter,  179 — 284. 

Tainted  Note — ^Burden  of  Proof.    Proof  that  a  note  was,  in  its 

6  inception,  tainted  with  fraud,  throws  the, burden  of  proof 
upon  the  holder  to  make  affirmative  showing  that  he  is  a 
holder  In  due  course.    Waukee  Sav.  Bk.  v.  Jones.  179— 26L 
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Paymbnt  and  Discharge. 

ETidenoe-^officleiicy.    B«vidence  reviewed,  and  held  to  Bustaln 

7  the  plea  that  certain  sums  received  by  the  holder  of  a  note 
should  be  Indorsed  thereon  as  payments.  Wendt  v.  Hagle- 
stange,  179— i76;.  Roberts  v*  Ozias,  17^—1141. 

BOUNDABIES. 

Descriptions, 

"Bank"  of  Stream— Deeds.    A  deed  of  land  "lying  and  being 

1  on  the  right  bank  of  White  Breast  Stream  (or  in  the  bend 
thereof)"  conveys  to  the  center  of  the  stream,  the  grantor 
80  owning,  and  the  deed  being  silent  as  to  any  intention  to 
reserve  the  strip  lying  between  the  top  of  the  bank  and 
center  of  the  stream,  or  any  part  thereof.  Kerr  v.  Fee, 
179—1097. 

Presumptions. 

Qoyemmental  Lines.    Principle  recognized  that,  in  a  controversy 

2  between  adjoining  landowners  as  to  the  true  boundary,  the 
court,  nothing  further  appearing,  will  presume  that  the 
governmental  lines  constitute  such  true  boundary.  Morley 
V.  Murphy,  179—853. 

ACQUIBSCBNCB. 

Lonf'Ckmtinned  Becognition-^fiirect.     The   recognition,   for   a 

8  period  of  forty  years,  of  a  hedge  as  the  boundary  line  be- 
t|7een:  farms,  and  the  cultivation,  during  such  period,  of  the 
land  up  to  said  hedge,  creates  an  Irrevocable  boundary  line 
by  acquiescence.     Stevenson  v.  Robuck,  179—461. 

Established  Lines  Kot  Oyertmmed  by  Naked  Parol  Agreement. 
4  A  parol  agreement  to  relocate  a  boundary  lin&  already  es- 
tablished by  acquiescence  is  nonenforceable  unless  accom- 
panied (a)  by  some  present  c4)nslderation,  (b)  by  posses- 
sion, or  (c)  by  improvements  in  reliance  thereon.  Steven- 
Hon  v.*  Robuck,  179 — 461. 
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Ctonflicttng  Qovemniental  Linee.  Governmental  lines  become 
6  quite  Immaterial  when  the  adjoining  parties  have  fixed  a 
different  line  and  both  hare  acquiesced  therein  for  10  years 
or  more^  even  though  one  of  the  parties  thereby  secured 
more  land  than  his  deed  calls  for.  (Sec.  4228,  Code* 
1897.)    Morley  v.  Murphy,  179—868. 

Konapplication  of  Doctrine  to  the  Public.  The  doctrine  of 
6  boundary  lines  by  acquiescence  as  applied  between  Indi- 
viduals does  not  apply  where  one  of  the  parties  is  a  govern- 
mental agency  and  the  subject  matter  Is  one  in  which  the 
public  has  a  vested  interest  Kuehl  v.  Town  of  Betten- 
dorf,  179 — 1. 

BROKERS. 

AUTHORITT. 

Usual  and  Customary  Methods.     An  agent  who  has  authority 

1  from  his  principal  to  sell  property  may  adopt  the  usual  and 
customary  methods  whereby  that  sale  may  be  accomplished; 
for  instance,  when  situated  at  great  distance  from  the  prop- 
erty, he  may  employ  other  brokers  to  find  purchasers. 
Seevers  v.  Cleveland  Coal  Co.,  179—235. 

Compensation. 

Beasonable  Value  of  Services — ^When  Inadmissible.    Evidence  of 

2  the  reasonable  value  of  services  is  inadmissible  In  an  ac- 
tion wherein  plaintiff  bases  his  right  to  recover  for  serv- 
ices, solely  on  the  existence  of  an  express  contract  for  a 
specified  and  agreed  price,  and  defendant  bases  his  entire 
defense  on  the  ground  thcU  no  contract  of  any  kind  teat 
made  loith  plaintift.  Seevers  v.  Cleveland  Coal  Co.,  179 — 
236. 

Sffectlng  Sale — Evidence.  Letters  passing  between  those  who 
8  represented  the  purchaser  are  admissible  as  part  of  the 
res  gestae,  on  the  question  (a)  whether  the  broker  pro- 
cured the  purchaser  In  question,  and  (b)  whether  the  pur- 
chaser knew  of  the  broker's  agency  and  treated  with  him 
as  such.     Seevers  v.  Cleveland  Coal  Co.,  179— 28S, 
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BITBDEN  or  PROOF.  See  Bankruptcy;  Bills  and 
Notes,  6;  Drains,  3,  7;  Fraud;  Homestead,  2;  Insur- 
ance, 6,  11;  Mines  and  Minerals,  1,  2;  Partition,  2; 
Trial,  16;  Wills,  8. 

CARRIERS. 

Carriage  of  Goods. 

Special  Oontracts— Negligent  Delay.     An  oral  contract  of  ahip- 

1  ment  should  be  wholly  withdrawn  from  the  Jury  when  it 
is  such  that  the  court  must  instruct  that  it  is  a  nullity,  (a) 
because  imposing  no  obligation  on  the  carrier^  or  (b)  be- 
cause providing  for  unlawful  preferences.  Hill  y.  M.  ft  St. 
L.  R.  Co.,  179—406. , 

Contracting  A^lnst  One's  Own  Negligence.    A  common  carrier 

2  may  not,  even  as  to  interstate  commeice,  relieve  itself  by 
contract  from  liability  for  Its  own  negligence.  Adams  y. 
C.  R.  I.  ft  P.  R.  Co.,  179—1334. 

Carriage  op  Passengers. 

Seasonable  Bules  Without  Opportunity  to  Comply  Therewith — 

3  Negligence.  A  carrier  may  not,  even  by  contract,  require 
the  doing  of  reasonable  things  by  a  passenger,  fail  to  fur- 
nish the  passenger  reasonable  opportunity  to  comply  there- 
with, and  then  predicate  contributory  negligence  per  se  on 
a  violation  by  the  passenger  of  the  requirements.  Adams  v. 
C.  R.  I.  ft  P.  R.  Co.,  179—1884. 

Caretaker' of  Stock — ^Duty  to  Protect.    The  protection  due  a  care- 

4  taker  in  actual  charge  of  stock  is  in  no  wise  lessened  by 
the  act  of  another  person,  who  was  the  owner  of  the  stock, 
in  wrongfully  or  unavoidably  remaining  in  the  car  with 
the  stock.    Adams  v.  C.  R.  I.  ft  P.  R.  Co.,  179 — ^1884. 

CERTIORARI.  See  Appeal  and  Error,  13a;  Intoxicat- 
ing Liquors,  10. 

When  Writ  Lies. 

Soldiers'  Preference  Act — ^Wrongftd  Discharge.     Mandamus  is 

1    available  to  test  the  refusal  to  grant  a  preference  under 

the  Soldiers'  Preference  Act;  certiorari  is  available  to  test 

the  discharge  of  one  holding  such  preference.     Whether 

Vol.  179  Ia.— 89 
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mandamuB  Is  available  in  the  latter  case,  quaere,  (Section 
1056-al5,  Code  Supplement,  1913.)  Butin  v.  Civil  Service 
Com.,  179—1048. 

Retroactive  Modification  of  Divorce  Decree.    Certiorari  will  lie 

2  to  review  the  illegal  action  of  the  trial  court  in  entering  a 
retroactive  modification  of  a  decree  of  divorce.  (Sec  4154, 
Code,  1897.)     Delbridge  v.  Sears,  179—526. 

Proceedings,  Etc. 

Scope    ef    Review— Soldiers'    Preference    Act — ^Wrongful    Dis- 

3  charge.  The  scope  of  the  review,  under  a  writ  of  certiorari, 
to  test  the  rightfulness  of  a  discharge  under  the  Soldiers* 
Preference  Act,  is  not,  as  in  ordinary  cases  of  certiorari, 
limited  to  evidence  bearing  solely  on  whether  Jurisdiction 
has  been  exceeded,  or  there  has  been  other  illegality,  but 
embraces  a  consideration  of  anything  which  legitimately 
bears  on  whether  the  dlschlirge  was,  for  any  reason,  wrong- 
ful. (Section  1056-al6,  Code  Supplement,  1913.)  Butin  v. 
Civil  Service  Com.,  179—1048. 

OITIES  AND  TOWNS.      See  Municipal  (:k)RPORATiONs. 
OOMMEBCE.    See  Carriers. 
COMPROMISE  AND  SETTLEMENT. 

Nature  and  Requisites. 

Nature  and  Bequisitea — ^Mistake  or  Fraud—Effect.  A  plea  of 
'  compromise  and  settlement  necessarily  fails  when  it  ap* 
pears  that  the  payment  was  made  in  full  performance  of  an 
undisputed  previous  contract,  and  that  the  amount  of  the 
payment  waa  adjusted  in  accordance  with  an  untrue  state- 
ment of  the  one  so  pleading.    Gosswiller  v.  Jansen,  179 — 806. 

OONSPIRACT. 

Civil  Liability. 

Acts  Constituting  Oon^iracy.     Principle  recognized   that  one 
who  aids  and  abets  another  in  the  accomplishment  of  an 
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unlawful  purpose  is  liable  to  the  injured  party  as  a  princi- 
pal.   Richards  y.  Crosby,  179 — 1355. 

CONSTITUTIONAL  LAW. 

Obligation  op  Contracts. 

Creation  of  Liens.  Freedom  of  contract  does  not  prevent  the 
regulation  of  contracts  and  the  imposition  of  liens  by  stat- 
utes wnich  furnish  due  protection  to  all  parties.    AAlfs  W. 

P.  &  P.  Co.  V.  Bowker,  179—726. 
* 

OONTINUANOE. 

Pendency  op  Action. 

Order  of  Trial — Staying  One  of  Two  Actions.  The  court  may 
very  properly  stay  all  proceedings  in  one  action  until  the 
trial  and  determination  of  another  action  between  the  same 
parties,  when  the  trial  of  such  other  action  may  be  deter- 
minative of  the  entire  controversy.  Thomas  v.  Timonds, 
179—609. 

CONTRACTS. 

Nature  and  Essentials. 

Ineqnitablenees.    Principle  recognized  that  a  contract  fully  un- 

1  derstood  by  the  parties  and  free  from  fraud  is  binding, 
though  inequitable.    Schultz  v.  Lidtka,  179 — 652. 

Consideration. 

Moral  OonsidAratlon.    A  moral  obligation  is  not  a  sufficient  con- 

2  sideration  for  a  promise.    Meginnes  v.  McChesney,  179 — 568. 

Part  Payment  of  Legal  Obligation.     Principle  recognised  that 

3  an  acceptance  of  a  part  of  that  which  is  legally  due  does 
not  waive  the  right  to  insist  upon  the  full  amount  Del- 
bridge  V.  Sears,  179 — 526. 
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Fulfilling  EzUrtlng  Obligatioxi.    Merely  fulfillingr  an  existiBg  ob- 

4  ligation  will  not  supply  a  new  consideration  for  an  adfr 
tional  promise.    Awe  v.  Gadd,  179 — 520. 

Construction. 

Performance  of  SerYicea— Payments  to  be  Present  Sattifadia 

5  Only.  An  agreement  that  payments  for  services  slionld  be 
considered  as  a  present  satisfaction  only,  and  that  the  o&» 
obligated  to  pay  should,  at  some  other  time  and  in  flome 
other  way»  pay  an  additional  compensation,  sufScient,  with 
such  former  payments,  to  equal  the  value  of  the  servieo, 
furnishes  a  valid  consideration  for  a  note  given  to  come 
such  additional  compensation.  Meginnee  v.  McChesnef. 
179—563. 

Implications  as  Part  of  Contract.    The  law  enters  as  a  silent 

6  factor  into  every  contract  That  which  is  implied  by  law 
becomes  a  part  of  the  ioritten  contract^  the  same  in  gen- 
eral as  if  it  were  written  therein.  Matthys  v.  Donelson. 
179—1111. 

Ck>nfllcting  Oonstructions  of  Plain  Words.     The  principle  that 

7  when  the  terms  of  an  agreement  have  been  intended  in  a 
different  sense  by  the  parties,  that  sense  is  to  prevail 
against  either  party  in  which  he  had  reason  to  suppose  the 
other  party  understood  it,  has  no  application  to  contract 
provisions  couched  in  plain  and  unamhigiioua  tcords.  (Sec. 
4617i  Code,  1897.)     Comptograph  Go.  v.  Burroughs,  179 — S3. 

Construction  Against  Party  Using  Words.    Principle  recognized 

8  that  the  party  who  arbitrarily  dictates  the  words  In  which 
a  contract  is  expressed,  must  abide  by  a  construction  most 
strongly  in  favor  of  the  other  party.  Teeple  v.  Fraternal 
Bankers'  Res.  Society,  179 — 65. 


Law's  Dislike  for  Forfeitures.  A  contract  which  attaches  an 
9  express  condition  of  forfeiture  for  certain  enumerated  con> 
ditions  will  not  be  construed  as  working  a  forfeiture  for 
and  on  account  of  other  conditions  not  contained  in  said 
enumeration.  Teeple  v.  Fraternal  Bankers'  Res.  Society, 
179—66. 
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tiOMim  Severable  Ooatracts.    Severable  contracts  are  tbOBe  the  consld* 

nuidents  ^^    erations  of  which  are,  by  their  terms,  susceptible  of  appor- 

-520.  tlonment  or  division  on  either  side,  so  as  to  correflpon^  to 

the  several  parts  or  portions  of  the  consideration  on  the 
ether  side.    Comptograph  Co.  v.  Burroughs,  179 — 83. 


ie  fmi  Conditions. 

vHjM'  Conditions  Precedent — ^Partial  Performance — ^Acceiitance  of 
^^'  11  Benefits.  Acceptance  of  the  benefits  of  a  partial  but  non- 
ius, ^:^  substantial  performance  of  a  condition  precedent  does  not 
^in^-  '  deprive  the  acceptor  of  the  right,  before  he  pays,  to  de- 
LiJtt^.  mand  full  performance  of  such  condition.  Comptograph 
IDS  f '  Co.  V.  Burroughs,  179 — ^83. 


Waiver  of  Oondltlon— -Hostile  Attitude  of  Contracting  Party. 

12    One  who  is  under  contract  obligations  to  pay  ri^alties  in 

^^  the  manufacture  of  machines  in  the  event  that  the  court 

^^  holds  certain  alleged  patents  on  the  machine  valid,  may 

^^  appear  before  the  court  in  the  test  suits  and  contend  for 

the  invalidity  of  the  patents  without  in  any  wise  lessening 
his  rights  under  the  contract.     Comptograph  Co.  v.  Bur- 
^pr  roughs,  179 — 83. 

r- 

jjc  Modification  and  Mergbr. 

^  Evidence.    The  plea  that  a  written  contract  was  set  aside  and 

#  13    an  oral  one  substituted  therefor  is  not  sustained  by  evi- 

dence of  indefinite  and  uncertain  conversations  between  the 
!'•:  parties.    Awe  v.  Gadd,  179 — 520. 


Performancsi  OR  Breach. 

Selling  Subject  Matter  of  Contract — Justification.  A  party  to  a 
14  contract  may  not  dispose  of  the  subject  matter  of  the  con- 
tract and  hold  the  other  In  damages  as  for  a  failure  or 
refusal  to  perform,  until  the  conduct  of  such  other  party 
has  been  such  as  to  evince  an  unqualified  intention  not  to 
perform  the  contract.    Miller  v.  McConnell,  179 — 377. 
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FnUUling  BxUrting  Obligatton.    Merely  fulfilling  an  existing  ob- 

4  ligation  will  not  supply  a  new  consideration  for  an  addi- 
tional promise.    Awe  y.  Gadd,  179 — 520. 

Construction. 

Performance  of  BerylceB — ^Payments  to  be  Present  Satisfactioii 

5  Only.  An  agreement  that  payments  for  services  should  be 
considered  as  a  present  satisfaction  only,  and  that  the  one 
obligated  to  pay  should,  at  some  other  time  and  In  some 
other  way,  pay  an  additional  compensation,  suflScient,  with 
such  former  payments,  to  equal  the  value  of  the  services, 
furnishes  a  valid  consideration  for  a  note  given  to  cover 
such  additional  compensation.  Meginnea  v.  McChesney, 
17»— 663. 

Implications  as  Part  of  Contract.    The  law  enters  as  a  silent 

6  factor  into  every  contract  That  which  is  implied  by  law 
becomes  a  part  of  the  written  contract,  the  same  in  gen- 
eral as  if  it  were  written  therein.  Matthys  v.  Donelson, 
179—1111. 

Conflicting  Constructions  of  Plain  Words.     The  principle  that, 

7  when  the  terms  of  an  agreement  have  been  Intended  in  a 
different  sense  by  the  parties,  that  sense  is  to  prevail 
against  either  party  in  which  he  had  reason  to  suppose  the 
other  party  understood  it,  has  no  application  to  contract 
provisions  couched  in  plain  and  unambiguous  toords.  (Sec, 
4617,  Code,  1897.)     Gomptograph  Co.  v.  Burroughs,  179 — 83. 

Construction  Against  Party  Using  Words.    Principle  recognized 

8  that  the  party  who  arbitrarily  dictates  the  words  in  which 
a  contract  is  expressed,  must  abide  by  a  construction  most 
strongly  in  favor  of  the  other  party.  Teeple  v.  Fraternal 
Bankers'  Res.  Society,  179 — 65. 

Law's  Dislike  for  Forfeitures.     A  contract  which  attaches  an 

9  express  condition  of  forfeiture  for  certain  enumerated  con- 
ditions will  not  be  construed  as  working  a  forfeiture  for 
and  on  account  of  other  conditions  not  contained  in  said 
enumeration.  Teeple  v.  Fraternal  Bankers'  Res.  Society, 
179—65. 
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86T«rable  Oontracti.    Severable  contracte  are  those  the  conald- 
10    erations  of  which  are,  by  their  terms,  susceptible  of  appor- 
tionment or  division  on  either  side,  so  as  to  correspond  to 
the  several  parts  or  portions  of  the  consideration  on  the 
ether  side.    Comptograph  Co.  v.  Burroughs,  179 — ^83. 


Conditions. 

Oonditions     Precedent— Partial     Performance-— Acceptance     of 
11    Benefits.    Acceptance  of  the  benefits  of  a  partial  but  non- 
substantial  performance  of  a  condition  precedent  does  not 
'     deprive  the  acceptor  of  the  right,  before  he  pays,  to  de- 
mand full  performance  of  such  condition.     Comptograph 
Co.  V.  Burroughs,  179 — ^83. 


Waiver  of  Oondltlon — ^HostUe  Attitude  of  Contracting  Party. 

12  One  who  is  under  contract  obligations  to  pay  royalties  In 
the  manufacture  of  machines  in  the  event  that  the  court 
holds  certain  alleged  patents  on  the  machine  valid,  may 
appear  before  the  court  in  the  test  suits  and  contend  for 
the  invalidity  of  the  patents  without  in  any  wise  lessening 
his  rights  under  the  contract.  Comptograph  Co.  v.  Bur- 
roughs, 179 — 83. 


Modification  and  Merger. 

Evidence.    The  plea  that  a  written  contract  was  set  aside  and 

13  an  oral  one  substituted  therefor  is  not  sustained  by  evi- 
dence of  indefinite  and  uncertain  conversations  between  the 
parties.    Awe  v.  Oadd,  179 — 520. 

Performancii  OR  Breach. 

Selling  Subject  Blatter  of  Contract — Justification.    A  party  to  a 

14  contract  may  not  dispose  of  the  subject  matter  of  the  con- 
tract and  hold  the  other  in  damages  as  for  a  failure  or 
refusal  to  perform,  until  the  conduct  of  such  other  party 
has  been  such  as  to  evince  an  unqualified  intention  not  to 
perform  the  contract.    Miller  v.  McConnell,  179 — 377. 
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C0NVEB8I0N.     See  Trover  and  Conversion. 

Nature  and  Grounds. 

Not  Predlcable  on  Mere  Option  to  Purchase.  Equitable  conyer- 
Bion  of  real  estate  into  personalty  may  not  be  predicated  on 
a  mere  option  to  purchase;  nor,  when  such  option  is  ac- 
tually exercised,  will  the  conversion  thereby  effected  relate 
back  to  the  date  of  the  option  contract.  Inghram  v.  Chan- 
dler, 179—304. 

OOBPORATIONS.     Bee  Actions,  1. 
COSTS. 

Security  for  Payment. 

SnbBtitution  of  Resident  Plaintiff.  The  good-faith  substitution 
of  a  resident  plaintiff  in  lieu  of  a  nonresident  one,  subse- 
quent to  the  filing  of  a  motion  for  cost  bond,  but  before 
ruling  thereon,  justifies  the  overruling  of  said  motion. 
(Sec.  3847,  Code,  1897.)     Chaloupka  v.  Martin,  179—1178. 

OOUNTEROLAIM.    See  Set-off  and  Counterclaim. 
COUNTIES. 

Claims  Against. 

Presenting;  Unliquidated  Claims.  In  an  action  by  a  sheriff  to 
recover  of  a  county  for  "waiting  on  and  washing  for  pris- 
oners," plaintiff  should  state  when  and  in  what  manner 
he  demanded  payment  from  the  board  of  supervisors.  Hc- 
Cord  V.  Page  County,  179 — 1032. 

OOUBTS. 

Jurisdiction. 

Death  in  Foreign  8tate--Ck>mit7.  The  courts  of  the  state  have 
jurisdiction   of  an  action  to  recover  for  wrongful  death 
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occurring  in  a  foreign  state,  even  though  a  contrary  rule 
prevails  hy  statute  In  the  state  where  death  occurred. 
Adams  V.  C.  R.  L  ft  P.  R.  Ck>.,  179—1334. 

COVENANTS. 

Covenants  of  Title. 

'    Incumhrances — Special  Assessments.    Contract  covenants  against 

1  "liens  or  incumbrances/'  and  escrow  deeds  executed  with 
like  covenants  or  warranties,  are  not  breached  by  the  sub- 
sequent levy  of  special  assessments  prior  to  the  release  of 
the  deeds  from  escrow.    Cornelius  v.  Kromminga,  179 — 712. 

Drainage  Easement.    Neither  the  covenant  of  warranty  of  good 

2  and  merchantable  title,  clear  of  all  Incumbrances,  nor  a 
contract  promising  conveyance  with  such  covenants  of  war- 
ranty is  breached  by  the  fact  that  an  easement  for  a  public 
drainage  improvement  has  been  established  over  said  land. 
Johnston  V.  Robertson,  179 — 838. 

CBIMINAL  LAW.     See  False  Pretenses  ;  Indictment  and 
Information. 

Nature  and  Elements. 

Specific  Intent  to  IiUuro--Bule  of  Natural  Ck)n8eqaences.    Unin- 

1  tentionally  and  unknowingly  injuring  another  by  gross  and 
reckless  carelessness  is  not  the  equivalent  of  a  specific  in- 
tent to  injure  such  other.    State  v.  Richardson,  179 — ^770. 

Trial — Reception  of  Evidence. 

Defendant  as  Witness — ^Improper  Cross-examination.    Where  the 

2  court  erroneously  refused  to  permit  defendant,  charged  with 
obtaining  property  from  a  county  by  false  pretenses,  to 
show  that  he  had  made  expenditures  for  and  on  behalf  of 
his  assistants  which,  with  the  cash  paid  them,  equaled  the 
amount  he  had  drawn  from  the  county,  it  was  especially 
erroneous  for  the  court  to  permit  the  State,  on  cross-ex- 
amination, and  prior  to  the  time  the  defendant  had  men- 
tioned his  said  expenditures,  to  show  that  part  of  said 
expenditures  had  been  furnished  by  the  county.  State  v. 
Chambers,  179—436. 
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Trial — Province  op  Court  and  Jury. 

ABBnmptiLon  of  Fact  Favorable  to  Acduod.    The  court  should, 

3  in  its  instructions,  assume  as  true  an  undisputed  fact  fa> 
Yorable  to  the  accused.    State  v.  Chambers,  179—486. 

Assumption  of  Existence  of  Intent.    The  existence  on  the  part 

4  of  the  accused  of  an  intent  to  defraud,  must  not,  under 
any  state  of  evidence,  be  directly  or  indirectly  assumed. 
State  V.  Chambers,  179 — 486. 

Specific  Intent  as  Jury  Question.  The  existence  of  a  specific  in- 
.  5  tent  as  an  element  of  crime  is  essentially,  and  at  all  times, 
a  question  of  fact  for  the  jury;  therefore,  the  court  may  not 
instruct  the  Jury  that,  upon  the  finding  of  certain  facts, 
they  shall  find  the  existence  of  the  specific  intent  State  v. 
Richardson,  179—770. 

Punishment.    The  court  may  properly  enlighten  the  jury,  in  a 

6  prosecution  for  false  pretenses,  as  to  maximum  punish- 
ment provided  for  the  offense,  and,  with  equal  propriety, 
may  tell  them  that  they  have  ndthlng  to  do  with  the  extent 
of  punishment.    State  v.  Chambers,  179 — 436. 

Trial — Instructions. 

Bedting  Charge.   An  instruction  which  is  a  mere  recital  of  what 

7  the  indictment  charges  is  not  erroneous  because  the  court 
does  not  in  the  same  breath  inform  the  jury  as  to  the  ele- 
ments of  the  offense.    State  v.  Chambers,  179—436. 

Applicability  to  Evidence.     An  instruction  inapplicable  on  a 

8  vital  point  to  the  evidence  is  necessarily  reversible  error. 
So  held  where,  on  a  charge  of  false  pretenses,  the  instrue- 
tlons  authorized  conviction  on  proof  of  only  a  part  of  con- 
nected and  inseparable  representations.  State  v.  Chambers, 
179—436. 

Appeal — Reservation  op  Grounds. 

Erroneous  Exclusion  of  Evidence.    If  testimony  be  erroneously 

9  excluded,  proper  exception  should  be  taken  to  such  exdu- 
slon,  not  to  the  refusal  of  the  court  to  instruct  as  to  the 
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effect  of  such  evidence  had  It  been  received.    State  v.  Cham- 
bers, 179 — 436. 

Belated  Objections.    An  objection  to  an  instruction  not  made  in 

10  the  trial  court  will  not  be  considered  on  appeal.  State  v. 
Chambers,  179 — 436. 

Appeal — Parties  Entitled- to  Allege  Error. 

Inviting  Error>-E8toppeL    One  may  not  voluntarily  inject. an 

11  issue  into  the  trial  in  the  lower  court,  introduce  testimony 
thereon,  and  ask  instruction  with  reference  thereto,  and 
then  on  appeal  assert  that  the  issue  waa  immaterial  and 
prejudicial  to  him,  and  that  there  was  error  in  allowing 
his  antagonist  to  introduce  testimony  on^said  issue.  State 
V.  Chambers,  179 — 436. 

Appeal — Review,  Scope  op. 

Wrong  Theory  of  Trial — ^Failure  to  Bequest  Specific   Instmc- 

12  tions.  One  may,  on  appeal,  contend  (a)  that  he  was  tried  on 
the  wrong  theory,  (b)  that  he  was  not  guilty,  and  (c)  that 
neither  the  evidence  nor  the  law  sustains  the  conviction, 
even  though  he  asked  no  specific  instructiona  on  final  sub- 
mission to  the  Jury,  and  even  though  the  general  questions 
involved  in  his  defense  were  covered  by  the  instructions 
given.    State  v.  Richardson,  179 — 770. 

DA1IA.0BS.      See  Nuisance,  1,  3 ;  Sales,  14. 

Direct  or  Remote,  Etc. 

Specnlatlve  Damages — ^Injury  to  Bight  of  Bedemption.  Remote, 
1  speculative  and  nonproximate  damages  are  not  recoverable. 
So  held  where  plaintiff,  a  mortgagor  of  property,  was,  by 
reason  of  his  own  financial  distress,  unable  to  redeem,  and 
sought  to  hold  defendant  in  damages  for  unintentionally 
injuring  the  property  to  such  an  extent  that  plaintiff  was 
prevented  from  securing  a  loan  sufficient  to  effect  redemp- 
tion.   Wissmath  P.  Co.  v.  Mississippi  R.  P.  Co.,  179—1309. 
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Mitigation,  Etc. 

ABsault  and  Battery.    Matters  In  mitigation  of  the  damages  at- 

2  tending  an  assault  are  wholly  inadmissible  as  a  matter  o{ 
law,  when  the  circumstances  of  the  assault  show  beyond 
question  that  the  assailant  had  ample  time  for  the  cooling 
of  his  blood,  and  committed  the  assault  from  anger  and  a 
desire  for  revenge.  (Sec.  3593,  Code,  1897.)  Finn  y.  Stod- 
dard, 179—904. 

Exemplary  Damages. 

Seduction — Double  Recovery.     It  is  no  defense  to  a  claim  by  a 

3  parent  for  exemplary  damages  for  the  seduction  of  hb 
minor  child,  that  the  wrongdoer  may  also  be  liable  to  a 
claim  for 'like  damages  in  an  action  by  the  Injured  female. 
Reutkemeier  v.  Nolte,  179 — 342. 

Measure  of  Damages. 

Deficiency  in  Land  Bought — ^Fraudulent  BepresentationB.     The 

4  measure  of  damages  for  deficiency  in  land  bought,  and  for 
fraudulent  representations  as  to  its  quality,  is  twofold,  to 

*  wit: 

1.  A  sum  equal  to  the  amount  paid  for  the  land  which 
was  not  received;  and 

2.  A  sum  equal  to  the  difference,  at  the  time  of  the  con- 
veyance, between  the  actual  value  of  the  land  which  wu 
actually  received,  and  the  value  of  such  land  had  it  been 
as  represented.    Billick  v.  Davidson,  179 — 1153. 

Unlawful  Destruction  of  Trees.    One  may  not,  for  an  injury  to 

5  property,  contend  for  a  measure  of  damages  not  supported 
by  his  evidence.  So  held  where  defendant,  who  had  wrong- 
fully destroyed  the  shade  trees  of  another,  contended  for  a 
measure  of  damages  based  on  the  difference  In  value  of 
the  property  with  the  trees  properly  trimmed,  and  the 
value  of  the  property  with  the  trees  destroyed,  there  being 
no  evidence,  however,  that  defendant  had  any  right  even 
to  trim  the  trees.    Newland  v.  Iowa  R.  ft  L,  Co.,  179— 22«. 
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Pleading. 

Pecimiary  Loflfl — ^BxpenBos.    Damages  not  covered  by  the  plead- 
6    Ings  are  not  recoverable.    Roddy  y.  Gazette  Co.»  179 — 50. 

DEDICATION. 

ACCBPTANCB. 

Want  of  Municipal  Body  to  Accept.    "User"  of  dedicated  streets 

1  and  alleys  by  the  public  is  sufficient  to  hold  the  grant  until 
such  time  as  there  may  be  a  legally  organized  municipal 
body  and  acceptance  thereby.  Kuehl  v.  Town  of  Betten- 
dorf,  179—1. 

Public  Highways — ^Presumption.     Principle  recognized  that  an 

2  acceptance  by  the  public  of  a  dedication  of  ground  for  a 
public  highway  is  presumed  to  be  as  broad  as  the  grant. 
Kuehl  V.  Town  of  Bettendorf,  179 — 1. 

Opbration  and  Effect. 

Public  Highways.    One  who  purchases  lots  by  plat  descriptions 

3  acquires  in  all  the  streets  of  the  plat  an  interest  which  can 
only  be  terminated  by  a  valid  vacation.  Kuehl  v.  Town  of 
Bettendorf,   179—1. 

DEEDS. 

Execution. 

When  Title  Passes— Blank  as  To  Chrantee.     A  warranty  deed, 

1  blank  as  to  grantee ^  executed  and  delivered  on  receipt  by 
grantor  of  full  consideration  for  the  land  conveyed,  di- 
vests grantor  of  all  title,  and  precludes  subsequently  at- 
taching liens  from  working  a  breach  of  grantor's  war- 
ranty.   Halvorson  v.  MuUin,  179 — 293. 

SuiAciency  of  Evidence.     Evidence  reviewed,  and  held  insuffl- 

2  cient  to  establish  the  execution  of  the  deed  in  question; 
that  the  evidence  established  that  the  deed  was  a  forgery. 
Blachly  V.  Newburn,  179 — 790. 
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Estates  and  Interests  Created. 

Frdsomption  of  Title.    Principle  recogniKed  that  a  preeumptioii 
3    of  ownership  follows  the  legal  title,  and  that  the  evidence 
to  overcome  such  presumption  must  he  clear,  satisfactory 
and  unequivocal.     Smith  v.  Smith,  179 — 1365. 

DESCENT  AND  DISTRIBUTION. 

Surviving  Spouse. 

Property  Suhject  to  Dower — Guardianship  Property.    A  surviv- 

1  ing  spouse  is  not  entitled  to  dower  in  property  held  in  trust 
hy  deceased  as  guardian.    In  re  Estate  of  Stude,  179 — ^7S5. 

Dower  and  Curtesy — Judicial  Sale.    A  disclaimer  hy  the  owner 

2  of  an  estate  per  autre  vie  of  all  interest  in  the  estate,  fol- 
lowed by  a  Judicial  sale  of  the  premises  under  partition  pro- 
ceedings, and  a  distribution  of  the  proceeds  among  the  re- 
maindermen, effectually  extinguishes  such  estate,  and  con- 
sequently all  contingent  interest  of  dower  or  curtesy  in  the 
surviving  spouse  of  the  former  owner  of  such  estate,  even 
though  such  spouse,  holder  of  such  contingent  interest,  toas 
not  a  party  to  the  partition  proceeding,  (Sec.  3866,  Code, 
1897.)     Frahm  v.  Seaman,  179 — 144. 

Estates  Per  Autre  Vie — ^Dower  and  Curtesy.    Whether  an  estate 

3  during  the  life  of  another  (estate  per  autre  vie)  is  a  "legal 
or  equitable"  estate,  within  the  meaning  of  our  so-called 
dower  and  curtesy  statute  (Sec.  3366,  Code,  1897),  quaere. 
Frahm  v.  Seaman,  179 — 144. 

Debts  of  Intestate,  Etc. 

Absence  of  Issue — One-sixth  Interest.     The  one-sixth  interest, 

4  over  and  above  the  distributive  one  third,  which,  in  the  ab- 
sence of  issue,  a  surviving  spouse  takes  in  the  estate  of  an 
intestate,  is  subject  to  the  contracts  of  such  intestate.  Sec 
3379,  Code,  1897.    Monroe  v.  Servis,  179 — 583. 

DITCHES.     See  Drains. 
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DIVOBOE. 

Qbounds. 

Ihcompatlbility  of  Temper.     Principle  recognized  that  incom- 

1  patibility  of  temper  and  coarseness  of  grain  which  disregard 
the  amenities  of  married  life,  are  not,  of  themselves, 
grounds  for  divorce.    Smith  v.  Smith,  179 — 723. 

Jurisdiction. 

Konresidence  of  BoUi  Parties.     Jariadiction  of  proceeding  for 

2  divorce  is  not  obtained  in  the  absence  of  bona  fide  residence 
in  the  county,  animo  manendi,  of  at  least  one  of  the  par- 
ties.   Williamson  V.  Williamson,  179 — 489. 

Residence  of  Parties  in  Case  of  Iflatn^  Separation.    The  general 

3  principle  that  the  residence  or  domicile  of  a  wife  follows 
that  of  her  husband,  does  not  apply  where  there  was  a 
mutual  agreement  to  separate  and  a  compliance  therewith 
for  many  years,  the  wife  never  having  been  within  this 
state,  where  the  husband  actually  resided.  It  follows  that, 
in  an  action  for  divorce  by  the  husband,  service  by  publi- 
cation was  authorized.  (Sec,  3534,  Par.  8|  Gode,  1897.) 
Sudbury  v.  Sudbury,  179—1089. 

Konconclnsivenees  of  Finding  on  Question  of  Besideiice.    The 

4  granting  of  a  decree  of  divorce  necessarily  embraces  a  find- 
ing that  the  recipient  of  the  decree  Is  a  resident  of  the 
county;  but  such  finding,  when  induced  by  fraud  and  per- 
jury, on  ex  parte  hearing,  on  service  by  publication,  is  not 
conclusive.    Williamson  v.  Williamson,  179—489. 

DSCRBB. 

Construction — Spending  Honey  for.  Minor.     Decree  construed, 

5  and  held  to  impose  on  defendant  the  obligation  to  reim- 
burse the  mother  of  a  minor  child  for  spending  money  and 
money  for  incidental  purposes  furnished  to  said  child  while 
attending  college.  Young  v.  Young,  179 — 1259. 

Oonstruction.    A  defendant  in  divorce  proceeding  who  is  bound 

6  by  decree  and  stlpulalion  to  defray  the  expense  of  his  minor 
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child  in  obtaining  an  education  at  such  college  aa  lie  and  the 
wife  and  child  might  agree  on,  \b  bound  for  such  expense, 
though  he  was  not  consulted  as  to  such  college,  but  knew 
the  child  was  attending  a  certain  college,  and  by  his  silence 
acquiesced  in  such  attendance.    Young  v.  Young,  179 — 1259. 

Action  to   Annul— -Laches.     Laches,   sufficient  to   preclude  the 

7  right  to  annul  and  set  aside  a  fraudulent  decree  of  di- 
vorce, cannot  be  predicated  on  a  delay  working  no  disad- 
vantage to  anyone.    Dennis  v.  Harris,  179 — 121. 

Decree  Obtained  by  Duress — ^Annulment  After  Death.    A  decree 

8  of  divorce,  entered  in  an  action  involuntarily  brought  by 
the  plaintiff  therein  because  of  ths  duress  of  the  other 
spouse,  may,  in  order  to  protect  property  rights  and  defeat 
the  fraud,  be  set  aside,  on  application  of  the  plaintifT  in 
whose  favor  the  decree  was  entered,  even  though  the  guilty 
sj^ouse  be  dead.    Dennis  v.  Harris,  179 — 121. 

Alimony. 

OonduBiveness  of  Adjudication.    Principle  recognized  that  a  de- 

9  cree  of  divorce,  providing  stated  alimony,  is  a  conclusive 
adjudication  of  the  conditions  existing  at  the  date  of  the 
decree.    Delbridge  v.  Sears,  179 — 526. 

Action  to  Annul  Decree — Retention  of  Alimony.    Retention,  of 

10  alimony  does  not  necessarily  work  an  estoppel  to  set  aside 
a  divorce  decree  on  the  ground  of  fraud.  Dennis  v.  Har- 
rU,  179—121. 

CtrSTODY  AND  SUPPORT  OF  CHILDREN. 

Jurisdiction  to  Decree  Support  to  Defaulting  Defendant.    Juris- 

11  diction  exists,  in  entering  divorce  decree  in  favor  of  plain- 
tiff, to  decree,  against  plaintiff  and  in  favor  of  a  nonap- 
pearing,  nonresident  defendant,  support  for  children  in  de- 
fendant's custody,  though  plaintiff's  pleadings  are  silent  on 
the  subject  of  support.  (Sec.  S180,  Code,  1897.)  Kell  v. 
Kell,  179—647. 

Monthly  Payments — ^Penalty  For  Noncompliance.     Decreeing  a 

12  lump  sum  as  support  for  children,  payable  in  monthly  in- 
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stallments,  with  proviso  that  the  nonpayment  of  an  inetall- 
ment  should  ipso  facto  work  the  maturity  of  the  entire 
lump  sum,  is  condemned.    Kell  y.  Kell,  179—647. 

Betroactive  Modification.    Retroactive  modifications  of  a  decree 

13    of  divorce  are  not  permissible  under  Section  3180,  Code, 

1897.    So  held  where  the  court  assumed' to  cancel  past  due 

and  unpaid  installments  of  alimony.     Delbridge  v.  Sears, 

179—526. 


DOWEB.     See  Descent  and  Distjiibution  ;  Paetition,   1: 
Wills,  21,  22. 

DRAINS. 


Establishment. 

Bight  of  Way— Nature  of  Taking.     The  taking  of  lands  for  a 

1  public  drainage  improvement  does  not  deprive  the  owner  of 
title  to  the  land  taken.  (See  Sec.  1989-a2,  Code  Supp.,  1913.) 
Johnston  v.  Robertson,  179 — 838. 

Damages — Bight  of  Equitable  Owner*     An  equitable  owner  of 

2  real  estate  under  an  executory  contract  of  purchase  has 
ample  right  to  file  a  claim  for  damages  consequent  on  the 
construction,  through  said  land,  of  a  public  drainage  im- 
provement. It  follows  that  the  legal  owner  who  has 
contracted  to  sell  and  who  holds  the  legal  title  in  trust  for 
the  vendee  pending  the  execution  of  a  conveyance,  and  who 
acts  in  good  faith  and  without  concealment,  is  under  no 
obligation  to  file  a  claim  for  the  benefit  of  said  equitable 
owner,  who  does  not  claim  that  he  was  not  aware  of  the 
pendency  of  such  drainage  proceedings.  (See  Sec.  1989-a3, 
Code  Supp.,  1913.)     Johnston  v.  Robertson,  179 — 838. 

Appeal — ^Bzcessive  Oost — Burden  of  Proof.    On.  appeal  from  an 

3  order  establishing  a  public  drainage  improvement,  appel- 
lant has  the  burden  of  clearly  showing  that  the  district 
was  improperly  established.  Mapel  v.  Board  of  Super- 
visors, 179—981. 
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Inequitable  Adjiurtmetit  of  Burdens.    The  tendency  to  saddle  an 

4  unjust  portion  of  the  expense  of  redeeming  wet  and  swampy 
lands,  by  drainage,  on  the  dominant  estate,  which  is  less 
benefited,  if  benefited  at  all,  is  condemned.  Thielen  y. 
Board,  179—248. 

Comparison  of  Benefits — Elements  of  Comparison.    In  determin- 

5  ing  whether  a  given  tract  of  land  has  been  charged  with 
an  excessive  portion  of  the  total  cost  of  a  drain,  the  com- 
parison of  benefits  received  by  the  tract  in  question  with 
the  benefits  received  by  other  tracts  (the  assessments  on 
which  are  admittedly  nonexcessive)  necessitates  a  careful 
consideration  of  the  following: 

1.  The  relative  productiveness  of  the  lands  before  aud 
after  the  drain  is  constructed. 

2.  The  relative  drainage  enjoyed  by  the  lands  before  the 
drain  is  constructed,  the  nature  thereof,  whether  artifi- 
cial or  natural,  and  the  extent,  permanency  and  adequacy 
thereof. 

3.  The  relative  outlet  advantages  afforded  by  the  drain. 
Thielen  v.  Board,  179—248. 

Ratio  of  Benefits — ^When   Not  Controlling  in  Subsequent  Pro- 

6  ceedings.  The  ratio  of  assessments  adopted  in  the  original 
construction  of  a  drainage  improvement  is  by  no  means 
the  ratio  necessarily  controlling  in  assessing  the  cost  of  a 
new  Improvement  within  a  newly  formed  district  embrac- 
ing the  former  district.  Therefore,  where  the  newly  cre- 
ated district  embraced  a  former  district,  the  levy  of  a  lump 
sum  for  the  new  improvement  on  the  lands  within  the  old 
district,  on  the  theory  of  apportioning  said  sum  in  the  same 
ratio  as  was  imposed  on  the  property  owners  for  the  orig- 
inal improvement,  was  a  nullity.  (Sec.  1989-al2,  Code 
Supplement,  1913.)     Chrlstenson  v.  Board,  179 — 745. 

Appeal — ^Burden  of  Proof  as  to  Inequitableuess.    Assessments  of 

7  benefits  will  not  be  interfered  with  by  the  appellate  court 
except  on  convincing  proof  of  their  incquit(iblen€B8,  and, 
even  in  view  of  such  proof,  the  court  will  proceed  with  cau- 
tion, lest,  in  correcting,  the  error  be  reversed.  Thielen  v. 
Board,  179 — 248, 
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ENT  DOMAIN.  See  Drains,  1;  Municipal  Cobpoba- 

TIONS,  1. 

Propebty  Subject  to  Appropbiation. 

Railway  Depot  Grounds— PaUic  Streets.    Lands  already  held  for 

1  public  use,  either  under  condemnation  proceedings  or  under 
deed  ot  conveyance,  may  not,  in  the  absence  of  a  statute  so 
authorizing,  be  again  condemned  for  another  public  use 
which  is  inconsistent  with  the  first  or  former  use.  So  held 
where  a  city  sought  to  condemn  a  part  of  railway  depot 
grounds  for  a  public  street,  not  across  said  grounds,  but 
along  the  side  thereof.  Town  of  Alvord  v.  Great  Northern 
R.  Co.,  179—465. 

Bailroad  Bight  of  Way— Necessity.     On  the  question  whether 

2  a  railway  has  so  overestimated  the  extent  of  ground  held 
by  it  for  depot  grounds  aa  to  open  the  door  to  condemna- 
tion of  a  portion  thereof  for  street  piirposes,  the  following 
principles  are  recognized: 

1.  Present  needs  are  not  the  sole  test. 

2.  The  courts  will  be  reluctant  to  interfere  with  the  judg- 
ment of  the  managing  officers  of  the  railway  as  to  the  ex- 
tent of  lands  necessary  for  railway  purposes.  Town  of  Al- 
vord V.  Great  Northern  R.  Co.,  179—465. 

Compensation. 

Present  and  Future  Damages  Included.     Principle  recognized 

3  that  damages  to  private  property  by  public  improvement 
are  assessed  once  for  all,  and  include  all  damages  sustained, 
present  or  future,  by.  reason  of  a  proper  use  and  mainte- 
nance of  such  improvement.  Wissmath  P.  Co.  v.  Mississippi 
R,  P.  Co.,  179—1309. 

Appeal — ^Issues  Determinable.    On  appeal  from  an  assessment  of 

4  damages,  appellant  may  litigate  the  question  of  the  power 
and  authority  to  condemn.  (See  Sec.  2011,  Code,  1897.) 
Town  of  Alvord  v.  Great  Northern  R*  Co.,  179—466. 

Title  ob  Rights  Acquibbd.' 

Condemnation  or  Deed  of  Conveyance.    The  right  of  a  railway 

5  in  and  to  its  right  of  way  is  the  same  whether  acquired  by 
Vol.  179  Ia.— 90 
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condemnation  or  by  deed  of  conveyance.    Town  of  AlTord 
V.  Great  Northern  R.  Co.,  179—465. 

EQUITY.   See  Actions,  2;  Judgment,  9;  Pleading,  10. 
Jurisdiction. 

Voluntary  Offer  to  Do  Eqnity^^-^Sniifting  of  Poeition.  Litigants 
who  voluntarily  offer  to  do  equity,  irrespective  of  any  legal 
authority  requiring  them  to  so  do,  may  not,  after  the  court 
has  entered  reasonable  orders  with  reference  thereto,  shift 
their  position  and  claim  th&t  such  orders  are  witl&out  any 
legal  authority.     Kepler  v.  Border,  179 — 318. 

ESTOPPEL. 

Equitable  Estoppel. 

Acts  Done  or  Omitted,  and  Change  of  Position.    Acceptance  by 

1  heirs  and  devisees  of  the  benefits  of  an  order  of  the  pro- 
bate court,  with  failure  tc  interpose  any  objections  to  said 
order  until  other  parties,  in  reliance  on  said  order,  had 
changed  their  position,  works  an  estoppel  to  then  object 
to  said  order.  Citizens*  St.  Bk.  v.  Victoria  Sanatorium, 
179—671. 

Highway  Boundaries — Fences  and  Trees,    The  planting  of  trees 

2  and  the  building  of  fences,  without  objection  by  the  public 
authorities,  will  not  estop  the  public  to  claim  that  such 
trees  and  fences  are  within  the  public  highway.  Kuehl  v. 
Town  of  Bettendorf,  179 — 1. 

Shifting  of  Position.  Arguendo,  it  is  suggested  that,  if  a  liti- 
'i  gant  secured  an  order  declaring  a  will  inoperative  because 
the  title  to  property  on  which  the  will  would  operate  bad  al- 
ready passed  to  devisee  under  former  deeds,  such  litigant 
would  thereafter  be  estopped  to  question  the  effectiveness 
of  such  deeds  to  pass  title.    Thomas  v.  Timonds,  179 — 509, 

EVIDENCE.      See  Brokers,  3;    Husband  and  Wifb,   3; 
Libel  and  Slander,  3;  Nuisance,  2,  3;  Trial. 

■ 

Judicial  Notice.. 
Direction  of  Wind.    The  courts  will  take  judicial  notice  that  In 
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1  this  climate  the  windjs  during  the  different  seaaons  blow 
from  every  direction.    Boyd  v.  City  of  Oskaloosa,  179 — 387. 

Method  of  Shipping  Stock.    The  courts  will  take  judicial  notice 

2  that,  in  many  instances,  animals  purchased  of  one  person 
are.  In  shipping,  intermingled  with  stock  bought  of  other 
persons.    Rhynas  v.  Keck,  179 — 422.  . 

Incorporation  of  Cities  and  Towns.    Courts  take  judicial  notice 

3  of  the  incorporation  of  cities  and  towns.  In  the  absence  of 
a  direct  attack  on  such  order  of  incorporation.  (Section 
603,  Code,  1897.)     Newland  v.  Iowa  R.  A  L.  Co.,  179—228. 

** Sound  Price.**     Courts  will  not  take  judicial  notice  of  what 

4  constitutes  a  "sound"  price  for  hogs,  especially  in  a  given 
locality  and  on  a  given  day.    Rhynaa  v.  Keck,  179 — 422. 

Presumptions. 

Common  and   Kecessary  Public   Improvements— Authority.     In 

5  the  absence  of  proof  to  the  contrary,  it  will  be  presumed 
that  a  sewer  manhole  existing  in  a  public  street  was  con- 
structed or  authorized  by  the  city.  Wolford  v.  City  of 
Grinnell,  179—689. 

Fiduciary  Belations — ^Fraud — Consideration.     Initially,  the  law 

6  presumes  two  facts,  in  an  action  on  a  written  obligation 
beneficial  to  the  one  seeking  to  enforce  it,  viz.: 

(1)  That  the  transactionv  was  just  and  fair  and  the  volun- 
tary act  of  the  maker; 

(2)  That  the  obligation  was  given  for  a  valid  considera- 
tion. Defendant  reverses  both  presumptions,  provided  he 
shows  that,  at  the  time  of  the  transaction,  such  a  fiduciary 
relation  ezigfted  between  the  parties  as  to  render  It  reason- 
ably certain  that  they  did  not  deal  on  terms  of  equality, 
and  that  unfair  advantage  in  the  transaction  is  probable. 
Meginnes  v.  McChesney,  179—563. 

Highways— Driving  on  Lef t-Hand  Side.    The  naked  act  of  driv- 

7  ing  on  the  left-hand  side  of  a  highway  does  not  necessarily 
give  rise  to  a  presumption  of  negligence  on  the  part  of  the 
one  so  driving.    Baker  v.  Zimmerman,  179 — 272. 
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Wolfart  of  Obild.    The  law  strongiy  preBumea  that  the  welfare 

8  of  a  child  will  be  best  subBenred  in  the  care  and  control  of 
its  parents.  But  the  pretumptian  is  rehuttable.  Rlstins  y. 
Sparboe,  179—1133. 

Belbvancy,  Materiality  and  Oompbtsncy. 

Facts   Not   in  Issue — ^Interwoven   Transactions.     Facts    which, 

9  though  not  in  issue,  are  so  interwoven  with  a  fact  in  issue 
as  to  be  a  part  of  the  same  transaction,  and  qualify  or 
explain  it,  are  relevant  and  generally  admissible.  So  held 
in  an  action  on  a  contract  for  commissions  for  the  sale  of 
lands,  it  being  held  that  other  and  different  contracts  for 
commissions  with  other  companies  allied  with  defendant  in 
the  same  general  plan  and  scheme,  were  admissible.  Seev- 
ers  V.  Cleveland  Ck>al  Co.,  179 — 235. 

Issue,  Proof  and  Variance.  Where  plaintiff  pleaded  solely  for 
9a  a  recovery  of  liquidated  damages  provided  for  in  a  con- 
tract of  sale,  evidence  relating  to  defendant's  statements 
in  regard  to  reimbursing  plaintiff  for  commissions  paid  by 
plaintiff  in  effecting  the  contract,  is  inadmissible  because 
not  applicable  to  the  issues.    Miller  v.  McConnell,  179 — ^377. 

Existence  of  Franchise.     A  statement  by  a  witness  that  "we 

10  have  authority  under  our  franchise  to  trim  trees,  etc./' 
manifestly  is  insufficient  to  establish  the  existence  of  such 
franchise.    Newland  v.  Iowa  R.  &  L.  Co.,  179 — 228. 

Acreage.    The  acreage  of  a  tract  of  land  is  manifestly  not  shown 

11  by  testimony  that  a  tenant  resided  thereon,  and  is  paying 
a  certain  rental  for  a  certain  number  of  acres.  Billick  t. 
Davidson,  179 — 1153. 

Best  and  Secondary. 

Konoriginal  Entry  Books-— Sefreshlng  Memory.     A  nonorlglnal 

12  entry  book,  the  accuracy  of  which  is  verified,  may  be  used 
by  a  witness  to  refresh  his  memory,  and  is  admissible  in 
connection  with  the  testimony  of  the  witness.  Nelson  t. 
C.  F.  Adams  Co.,  179 — 686. 

Stti&ciency  of  Search  for  Primary  Evidence.     An  unsuccessful 

13  search  through  the  papers  of  a  deceased  for  a  paper  be- 
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longing  to  and  In  the  possession  of  the  deceased  during  his 
lifetime,  without  demand  for  its  production  from  others, 
who  would  have  no  occasion,  or  right  to  its  possession,  lays 
Bufllclent  foundation  for  secondary  evidence.  Meglnnes  v. 
McChesney,  179—568. 

Location  of  Lands.     A  real  estate  property  owner  may  very 

14  properly  be  permitted  to  state,  generally,  that  his  property 
is  within  the  limits  of  an  incorporated  town,  no  issue  as 
to  boundary  lines  existing.  Newland  v.  Iowa  R.  ft  L.  Co., 
179—228. 

Admissions. 

Books  of  Accounts  of  Adverse  Party.     Entries  in  the  books 

15  of  accounts  kept  by  the  adverse  party,  and  in  the  nature  of 
admissions  on  a  material  issue,  are  admissible.  Roberts  v. 
Ozias,  179—1141. 

Admissions  by  Attorney.     Admissions  of  an  attorney  at  law, 

16  within  the  scope  of  his  employment,  are,  if  relevant  and 
material,  admissible  against  the  client.  Meglnnes  v.  Mc- 
Chesney, 179—563. 

General  Managers  and  Presidents.    Admissions  of  the  president 

17  and  general  manager  of  a  corporation,  with  respect  to  mat- 
ters of  business  of  the  corporation,  are  admissible  when 
material  and  relevant.  Seevers  v.  Cleveland  Coal  Co.,  179 — 
285. 


Declarations. 

Self-Serving  Declarations.    Self-serving  declarations  are  not  ad- 
18    missible  to  show  that  a  party  has  always  told  a  consistent 
story.     Llngenfelter  v.  St  Clair,  179—11. 

Seduction— ^Declaration  of  Bflinor.    In  an  action  by  a  parent  for 
18a  damages  by  reason  of  the  seduction  of  his  minor  child, 
declarations  of  the  minor  to  third  persons  as  to  the  cause 
of  her  condition  are  not  admissible  as  substantive  testi- 
mony against  the  parent.    Reutkemeler  v.  Nolte,  179 — 842. 


1430  Indbx^  Vol.  179. 

EviDBNCB  Continued 

Hbarsay. 

Libel  and  Slander.    Evidence  of  what  a  witness  overheard  other 

19  people  say  with  reference  to  an  alleged  libel  is  inadmissible 
hearsay.    Roddy  v.  Gazette  Co.,  179 — 50. 

Cause  of  Deathi—Oplnlon  of  Ooroner.    The  opinion  of  a  coroner, 

20  expressed  in  a  report  to  the  State  Board  of  Health,  to  the 
effect  that  deceased  came  to  his  death  from  suicide,  is 
hearsay.     Michaiek  v.  Modem  B.  of  A.,  179 — 33. 

Documentary. 

Private  Maps  or  Diagrams.    Private  maps  or  diagrams,  shown 

21  to  be  correct  representations  of  relevant  and  material  phys- 
ical objects,  may  be  exhibited  to  the  Jury  and  referred  to  by 
witnesses  as  an  aid  to  the  Jury  in  understanding  the  testi- 
mony, and  may  be  received  in  evidence,  but  without  right 
in  the  Jury  to  receive  the  same  on  final  submission.  Baker 
V.  Zimmerman,  179—272. 

Foreign  Statutes.     Printed  copies  of  the  statutes  of  a  foreign 

22  state,  purporting  or  proved  to  have  been  adopted  by  the 
legislature  of  said  state  and  printed  under  its  authority, 
are  admissible  in  the  courts  of  this  state  as  presumptively 
correct.     Blvin  v.  Powell,  179 — 899. 

Records  of  County  Beoorder — Carrying  Concealed  Weapons.    A 

23  county  recorder  is  not  required,  by  the  Concealed  Weapon 
Act  (Sec.  4775-la  et  seq.,  Code  Supp.,  1913),  to  keep  any 
record  of  permits  to  carry  concealed  weapons.  It  necessa- 
rily  follows  that  neither  the  testimony  of  such  officer  found- 
ed on  such  record  nor  the  record  itself  is  substantive  evi- 
dence that  no  such  permit  has  been  granted.  (See  Sec.  4630, 
Code,  1897.)     State  v.  Cochran,  179—1304. 

Books  of  Foreign  Corporations — ^Failure  to  Produce.  In  the 
23a  trial  of  an  action  against  a  foreign  corporation,  in  default 
for  want  of  answer,  the  court,  on  issues  involving  the  books 
of  the  concern,  may  order  the  books  produced,  and,  on 
failure  to  produce  them,  may  order  the  plaintiff's  plead- 
ing to  be  taken  as  true,  or,  in  lieu  of  such  action,  may  re- 
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ceive  any  other  competent  evidence  to  establisli  the  facts. 
(Sees.  1635,  4654-4668»  Code,  1897.)  Frlck  y.  Hartford 
Life  Ins.  Co.,  179--149. 

Parol  as  Affboting  Writing. 

Conditional  Deliversr.    Parol  evidence  Is  competent  to  show  that 

24  a  negotiable  promissory  note  was  delivered  with  the  agree- 
ment and  on  the  condition  that  it  was  not  to  become  a  bind- 
ing obligation  until  the  happening  of  a  certain  event  or 
contingency,  and  that  such  event  or  contingency  has  never 
happened.    Waukee  Sav.  Bk.  v.  Jones,  179 — 261. 

Preliminary   Negotiations.     What  precedes   the   making  of   a 

25  solemn  written  agreement,  if  not  incorporated  Into  it,  is, 
in  the  absence  of  fraud,  accident  or  mistake,  conclusively 
regarded  as  intentionally  rejected.  And  this  rule  excludes 
evidence  of  a  mutually  erroneous  construction  placed  upon 
plain  and  unambiguous  language  prior  to  the  signing  of  the 
contract.    Comptograph  Co.  v.  Burroughs,  179 — 83. 

Agreement  as  to  Endorsements.    A  promissory  note  is  in  no  wise 

26  varied  by  oral  evidence  to  the  effect  that  certain  funds, 
belonging  to  the  makers,  and  to  be  subsequently  collected' 
by  the  payee,  should  be  endorsed  on  the  note.  Roberts  v. 
Ozias,  179—1141. 

Opinion  Evidence. 

Value — ^Hearsay.     Necessarily,  a  knowledge  of  values  is  large- 

27  ly  acquired  from  sources  other  than  the  personal  experience 
of  the  witness.    Reutkemeier  v.  Nolte,  179 — 342. 

Bodily  or  Mental  Condition  of  Person.     A  nonexpert  witness 

28  may  not  state  that  another  looked  to  him  "as  if  she  whs 
on  the  verge  of  a  nervous  breakdown."  Roddy  v.  Gazette 
Co.,  179—50. 

Opinions  as  to  Opinions.    A  witness  may  not  give  his  opinion 

29  as  to  what  another  person  believed.  So  held  where  plain- 
tiff in  a  libel  charge  was  erroneously  permitted  to  show 
that  the  public  in  their  conduct  toward  her  led  her  to  be- 


1432  Index,  Vol.  179. 

EVIDUNCE    Continued  to  EXKCUTORS    and    AOMINrSTBATORS 

lieve  that  they  believed  the  article  published  was  true — 
that  they  (the  public)  Indicated  to  her  (plaintiff)  that  they 
believed  the  article  to  be  true.  Roddy  v.  Gazette  Co.,  179 — 
50. 

Custom  and  Usage.    Evidence  reviewed,  and  held  wholly  Insuffi- 

30  clent  to  establish  a  custom  or  general  usage  among  dealers 
in  goods  sold  on  the  installment  plan,  to  empower  their 
superintendents  to  employ  livery  service  at  the  expense  of 
such  dealers.    Nelson  v.  C.  F.  Adams  Co.,  179 — 586. 

Value — Owner  of  Property — Competency.    Ownership  of  property 

31  In  question  carries  competency  to  testify  as  to  its  value. 
Newland  v.  Iowa  R.  &  L.  Co.,  179 — 22S. 

Weight  and  Sufficiency. 

Value.    If  Items  of  services  are  such  that  a  jury  would  probab- 

32  ly  be  familiar  therewith,  proof  of  payment  may  be  suffi- 
cient to  carry  the  question  of  reasonableness  to  the  jury. 
Reutkemeler  v.  Nolte,  179 — 342. 

EXCEPTIONS.    See  Appeal  and  Error. 
EXEOUTOBS  AND  ADMINISTRATOBS. 

Appointment,  Etc. 

Preference — Competency.    One  ordinarily  entitled  to  preference 

1  In  appointment  as  administrator  loses  such  right  by  mental 
Incompetency.  It  follows  that  the  appointment  of  an  ad- 
mittedly competent  administrator  will  not  be  set  aside,  on 
the  application  of  such  incompetent,  in  favor  of  one  selected 
by  such  Incompetent,  even  though  the  appointment  assailed 
was  made  prior  to  the  expiration  of  the  time  in  which  the 
incompetent  might  have  exercised  his  preference  had  he 
been  sane.  (Sec.  3297,  Code,  1897.)  In  re  Estate  of  Fer- 
guson,  179—1208. 

Preference — Guardian  of  Kezt  of  Kin.     The  guardian  of  the 

2  property  of  next  of  kin  to  a  deceased  is  not,  ipso  facto. 
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entitled  to  any  preference  In  appointment  aa  administrator 
of  said  deceased.  (Sec.  3297,  Code,  1897.)  In  re  Estate  of 
Ferguson,  179—1208. 

Jurisdiction  of  Oourt — ** Residence."    One  who  has  a  fixed  abid* 

3  ing  place  in  a  particular  county,  with  no  present  intention 
of  leaving,  and  there  lives  with  his  family,  is  a  "resident" 
of  such  county,  within  the  meaning  of  the  statute  con- 
ferring Jurisdiction  to  appoint  administrators.  (Sec.  225, 
Code,  1897.)     In  re  Estate  of  Rowe,  179—541. 

Jurisdiction  of  Oourt— Residence  of  Deceased.    The  district  court 

4  may  not  assume  original  probate  Jurisdiction  over  the  es- 
tate of  a  deceased  nonresident  of  the  county.  (Section  225, 
Code,  1897.)     In  re  Estate  of  Rowe^  179 — 641. 

Management  op  Estate. 

Release  of  Liens — Jurisdiction  of  Oourt.    The  probate  court,  on 

5  a  good-faith  application  by  an  executor  or  administrator, 
and  toithout  notice  to  heirs  or  devisees,  has  Jurisdiction 
to  enter  an  order  directing  its  said  officer  as  to  the  man- 
ner in  which  to  proceed  in  order  to  best  preserve  and  pro- 
tect the  estate.  So  held  where  the  court  directed  the  ad- 
ministrator to  release  mortgage  liens  in  favor  of  the  es- 
tate. (Section  3265,  Code,  1897.)  Citizens'  St.  Bk.  v. 
Victoria  Sanatorium,  179—671. 

Real  Property  and  Interests  Ther^.    Principle  recognized  that 

6  the  application  of  the  doctrine  of  the  equitable  conversion 
of  real  estate  into  personalty  is  to  carry  out  the  actual 
intent  of  a  testator,  or  one  contracting,  not  to  defeat  such 
intention,    Inghram  v.  Chandler,  179 — 304. 

Claims. 

Amendment  After  Expiration  of  Time  Limit.    A  claim  in  pro- 

7  bate,  based  on  an  express  promise  to  pay  for  certain  ser- 
vices, and  duly  filed  within  the  statutory  time,  may,  after 
the  time  for  filing  claims  has  elapsed,  be  so  amended  as 
to  enable  claimant  to  recover  either  on  the  express  promise 
or  on  a  quantum  meruit.    In  re  Estate  of  Howell,  179 — 969. 
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Evidence,  Burden  op  Proof,  Etc. 

Fidadary  Belatlon — ^From  What  Oircnmstaaces  Inferred.  A 
2  fiduciary  relation,  such  as  to  raise  a  presumption  of  frand 
and  *  reversal  of  the  ordinary  rules  of  burden  of  proof, 
will  not  be  inferred  solely  from  the  relation  of  master 
and  servant,  nor  solely  from  friendship.  Meginnes  v.  Mc- 
Chesney,  179 — 568. 

FRAUDS,  STATUTE  OF. 

Debt  or  Default  of  Another. 

Assignee  of  Account  Met  With  Plea  of  Breach  of  Warranty.  An 
assignee  of  an  account  for  goods  sold  may  not  escape  a 
plea  of  breach  of  warranty,  with  consequent  damages,  by 
claiming  that  the  enforcement  of  the  claim  for  damages 
against  him  would  compel  him  to  "answer  for  the  debt, 
default  or  miscarriage  of  another,"  to  wit,  the  original 
vendor.  (Section  4625,  Par.  3,  Code,  1897.)  Rice  v.  Friend 
Bros,  179—355. 

FRAUDULENT  CONVEYANCES. 

Grounds  of  Invalidity. 

Intent — ^Knowledge  of  Pehtors'  Involved  Conditions— Bvidence. 

Evidence  of  quite  involved  transactions,  attending  the  giv- 
ing of  deeds  and  mortgages,  reviewed,  and  held  to  present 
the  case  of  a  bona  fide  creditor  seeking  in  good  faith  to 
protect  his  interest,  without  knowledge  of  the  debtors' 
financial  obligations  to  other  creditors.  Benton  County 
Sav.  Bk.  V.  First  Nat  Bk.,  179—993. 

aUARDIAN  AND  WARD.     See  Wills,  2. 

Appointment — Operation  and  Effect. 

Temporary  Appointment — ^Effect.     Temporary  guardianship  un- 
1    der  ex  parte  showing  creates  no  presumption  whatever  as 
to  the  ward's  mental  condition.    Thomas  v.  Tlmonds,  179 — 
609. 
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Custody  and  Care  op  Estate. 

Title  to  Trust  Funds.    The  title  of  a  ward  to  guardianship  trust 

2  funds  is  not  lost  by  the  act  of  the  guardian  in  using  such 
funds  in  his  own  private  business,  even  though  it  appears 
that  interest  on  the  funds  was  exacted  from  the  guardian 
by  order  of  court.  So  held  where  deceased  had  been  guar- 
dian of  minora  and  the  amount  of  the  widow's  dower  or 
dlstributlye  share  depended  on  whether  the  guardian  ever 
acquired  title  to  the  guardianship  trust  funds.  In  re  Es- 
tate of  Stude,  179—745. 

Principles.     The  following  principles  gOTemlng  guardians  and 

3  guardianship  matters,  are  recognized,  to  wit: 

1.  The  title  to  guardianship  property  remains  in  *  the 
ward. 

2.  Actions,  save  for  injury  to  possession,  are  to  be  bronght 
in  the  name  of  the  ward  rather  than  in  that  of  the 
guardian. 

3.  For  a  guardian  to  invest  in  trade  or  to  speculate  on 
his  own  behalf  would  be  a  breach  of  duty  on  the  part  of 
the  guardian. 

4.  A  guardian  must  at  all  times  exercise  reasonable 
diligence  to  keep  the  funds  of  the  ward  loaned  under 
orders  of  the  court.    In  re  Estate  of  Stude,  179 — 785. 

HianwAYB. 

Prescriptive  Highways. 

Becognition  of  Streets — Effect.    One  who  by  his  conduct  recog- 

1  nizes  the  existence  of  public  streets  and  alleys,,  may  not 
be  heard  to  say  that,  during  such  period  of  recognition, 
he  was  holding  parts  of  the  same  adversely  to  the  public. 
(This  is  on  the  concession,  arguendo,  that  the  statute  of 
limitations  may  run  against  the  public.)  Kuehl  v.  Town 
of  Bettendorf,  179—1. 

Establibhmbnt. 

Width  of  Highway.     The  board  of  supervlsora  may  establish 

2  a  highway  at  a  width  of  60  feet, '  Irrespective  of  the  limits 
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fixed  in  the  petition.     (Sec.  1483,  Code  Supp.,  1913.)    Hart- 
ley V.  Board,  179—814. 

Petition — ^Filing — SuAciency.     Petitions   for   the  establishment 

3  of  highways  are  "filed,"  within  the  requirements  of  the 
statute,  when  left  with  the  auditor  and  hy  him  duly 
presented  to  the  boarA  of  supervisors.  No  formal  filing 
mark  is  necessary.  (Sec.  1484,  Code,  1897.)  Hartley  t. 
Board.  179—814. 

Oommlssioner — Time  Umlt  for  Ck>mmeiicin9  Examination.    The 

4  statutory  requirement  that  the  county  auditor  fix  the  time 
when  the  commissioner  shall  commence  the  examination  as 
to  the  expediency  of  the  proposed  highway,  is  directory 
only.    Hartley  v.  Board,  179 — 814. 

Oommission — ^When  Effective.    A  paper  in  the  form  of  a  com- 

5  mission  to  the  one  designated  to  examine  into  the  ex- 
pediency of  a  proposed  highway  has  no  life,  and  ther^ore 
no  legal  effect,  untU  delivered  to  the  said  contmtMtoner. 
Hartley  v.  Board,  179—814. 

Notice  to  Owners  and  Occupants — Appearance.     Appearance  of 

6  a  nonresident  landowner  to  a  proceeding  to  establish  a  high- 
way through  or  along  his  land,  obviates  any  necessity  for 
notice  on  the  mere  occupants  of  the  land.  (Sec.  1495,  Code 
Supp.,  1913.)  Hartley  v.  Board,  179—814;  Yengel  v.  Allen 
179—633. 

Appraisers  of  Damages — Appointment.     Appraisers  of  damages 

7  need  not  be  appointed  imwediately  upon  the  expiration  of 
the  time  for  filing  claims  for  damages.  Hartley  v.  Board. 
179—814. 

Bnildings  and  Orchards.     Nonpermanent  buildings  erected  in 

8  the  path  of  a  proposed  highway  after  the  filing  of  a  peti- 
tion therefor,  and  the  non-bearing  remnants  of  an  orchard, 
are  no  impediments  to  the  establishment  of  the  highway. 
Hartley  v.   Board,  179—814. 

Surveys,   Etc. — Non-necessity.     No   survey   or  marking  oat  is 

9  necessary  when  the  precise  location  of  the  road  is  desig- 
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nated.     (Section  1489,  Code,  1897.)     Yengel  v.  Allen,  179— 
633. 

Bridges — ^ProYiflion  Nonjnrisdlctlonal.     The  statutory  provision 

10  for  a  report  as  to  the  number  and  cost  of  bridges  necessary 
on  a  proposed  highway  is  directory  only.  (Section  1493, 
Code,  1897.)     Yengel  v.  Allen,  179—633. 

Location — ^Mlle  Posts,  Stakes,  Etc. — ^Non-necessity.     Mile  posts, 

11  stakes,  etc.,  are  only  required  where  sui\eys  are  required. 
(Section  1490,  Code,.  1897.)     Yengel  v.  Allen,  17^—633. 

Location — Fatal  Indefiniteness.     An  order  establishing  a  high- 

12  way  must  locate  the  highway  with  precision.  An  order 
accompanied  by  no  plats  or  surveys,  and  from  which  it  is 
utterly  impossible  to  determine  the  location,  is  fatally  de- 
fective.   Yengel  v.  Allen,  179—633. 

Location— Nonjoinlng  Section  Lines — ^Presumption.     Where  the 

13  petition,  report  and  order  called  for  a  continuous  road 
along  a  north  and  south  line  lying  between  four  sections, 
and  said  line  between  the  two  north  sections  did  not  ex- 
actly join  with  the  line  be  ween  the  two  south  sections,  it 
will  be  presumed:  (a)  That  the  said  lines  are  already 
connected  by  an  east  and  west  road;  or  (b)  that  the  con- 
nection between  the  two  nonjoinlng  ends  is  to  be  made 
on  the  east  and  west  section  line.  Yengel  v.  Allen,  179 — 
633. 

Conditions.     C>onditions  other  than  technical  payment  of  dam- 

14  ages  awarded  may  be  exacted  as  a  condition  to  the  estab- 
lishment of  a  highway.    Yengel.  v.  Allen,  179 — 638. 

* 

Conditions   Imposed — Certainty  Beqnired.     The   orders   of   the 

15  board  of  supervisors,  in  establishing  a  highway,  to  the  effect 
that  the  same  be  placed  in  a  certain  condition,  will  not 
be  construed  as  placing  such  burden  personally  upon  the 
petitioners,  in  the  absence  of  clear  and  definite  language 
to  that  effect.    Yengel  v.  Allen,  179 — 633. 

Conditions — ^Delay  in  Fulfilling — ^Effect.     Delay  on  the  part  of 

16  petitioners  in  paying  the  damages  consequent  on  the  estab- 
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lishment  of  a  highway,  as  required,  In  no  wise  affects  the 
legality  of  said  establishment  when  the  delay  is  occasioned 
by  litigation  concerning  the  amount  of  said  damages.  Ten- 
gel  V.  Allen,  179—633. 

Conditions— Failure  to  Fix  Time  Limit.    The  statutory  require- 

17  ment  that  the  board  fix  a  day  on  which  the  conditions 
imposed  on  the  establishment  of  a  highway  be  complied 
with,  is  directory.  (Sec.  1502,  Code,  1897.)  Yengel  y. 
Allen,  179^638. 

Abandonment. 

Nonuser — ^Effect.     Abandonment   of   a  public  highway  is  not 

18  shown  by  nonuser  and  nonimprovement  of  the  highway 
during  a  time  when  it  was  not  needed.  Kuehl  v.  Town 
of  Bettendorf,  179—1. 

Construction,  Improvement  and  Kbpair. 

Of   Necessity— Dominant    Estate    Owner   Need   Not    Maintain. 

19  Principle  recognized  that  the  owner  of  a  dominant  estate^ 
through  which  extends  a  highway  of  necessity  for  the  use 
of  others  is  under  no  obligation  to  maintain  such  highway. 
Kepler  v.  Border,  179—318. 

UsB  AND  Law  of  Road. 

Applicability  of  Statute.    The  statute  (Section  1569,  Ck)de  Sup- 

20  plement,  1913)  requiring  persons  on  horseback  or  in  re- 
hicles,  meeting  each  other  on  the  highway,  to  give  one 
half  of  the  beaten  path  by  turning  to  the  right,  applies 
only  when  travelers  on  a  single  highway  approach  each 
other  from  opposite  directions.  Buzick  v.  Todman,  179— 
1019. 

Operating  Automobile  on  Left-hand  Side — ^Negligence.    Principle 

21  recognized  that  one  who  operates  his  automobile  on  the 
left-hand  side  of  the  highway  may  be  guilty  of  negligence- 
(Section  1571-ml8,  Code  Supplement. .  1918.)  Busick  t. 
Todman,  179 — 1019. 
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Driving  on  Left-hand  Side — Effect     One  may  drive  his  horse 

22  in  any  part  of  the  street,  provided  that,  upon  meeting 
another  coming  from  the  opposite  direction,  he  give  one 
half  the  traveled  way  and  keep  to  the  right  of  the  center 
thereof.    Buzick  v.  Todman,  179 — 1019. 

Traveling  cm  Left  Side  Kot  Kecessaiily  TJtalawfaL    One  driving 

23  on  the  left-hand  side  of  a  road,  and  failing  to  turn  to  the 
right  upon  meeting  another/  is  not  liable  for  damages  to 
such  other  person,  unless  the  failure  to  turn  to  the  right 
was  the  proximate  cause  of  the  damage.  Baker  v.  Zim- 
merman, 179 — 272. 

When  Obligation  Arises.    Even  though  a  driver  is  on  the  left 

24  side  of  a  road,  he  is  under  no  obligation  to  "turn  to  the 
right"  until  he  comes  Into  such  position  with  another  that 
a  collision  will,  or  apparently  will,  result  unless  the  course 
of  travel  is  changed.    Baker  v.  Zimmerman,  179 — 272. 

Driving  on  Wrong  Side— Negligence-— Bnrden  of  Proof.    The  fact 

26    that  a  collision  occurs  while  defendant  is  driving  on  the 

left-hand  side  of  the  highway,  does  not  necessarily  cast 

upon  defendant  the  burden  to  show  that  he  wsa  free  from 

negligence.     Baker  v.  Zimmerman,  179 — 272. 

4 

Vehicles  and  Pedestrians — ^Bight  of  Precedence.    An  ordinance 
26    providing  that   "pedestrians  are  given   the   right  of  way 
over  crossings  at  street  intersections"  Is  no  legal  authoriza- 
tion to  such  pedestrian,  in  crossing  streets,  to  remain  ob- 
livious to  all  surroundings.    Holfs  v.  Mullins,  179 — 1228. 

HOMESTEAD.      See  Mechanics'  Libx^  2. 

Acquisition  and  Establishment. 

Equitable  Owner — ^Pre-existing  Liabilities.  The  acquisition  of 
1  property  under  eguitahle  ownership  and  the  actual  use  of 
said  property  as  a  home  render  said  homestead  invulner- 
able to  attack  for  debt  accruing  subsequent  to  such  acquisi- 
tion and  use,  and  prior  to  the  acquisition  of  the  legal  title. 
Evidence, .  somewhat  unusual,  reviewed,  and  held  suffioient 
to  sustain  the  trial  court  in  holding  that  equitable  owner- 
ship was  shown.  Perry  v.  Adams,  179 — ^1215. 
Vol.  179  IA.--91 


1442  Index,  Vol.  179. 

HoMESTBAD  Continued  to  Indictment  and  Infobkation 

Liabilities  Enforceable  Against. 

Pre-existing  Liability — ^Burden  of  Proof.  He  who  seeks  to  sub- 
2  Ject  the  admitted  homestead  of  a  debtor  to  the  satisfaction 
of  Judgments  against  a  debtor  has  the  burden  to  show 
that  the  Indebtedness  evidenced  by  the  judgments  accrued 
prior  to  the  acquisition  of  the  homestead.  (Section  2976, 
Code,  1897.)     Perry  v.  Adams,  179-— 1215. 

HUSBAND  AND  WIFE. 

Mutual  Rights. 

Division  of  Property.     It  is  not  within  ihe  province  of  this 

1  court  to  enforce,  between  husband  and  wife,  a  division  of 
property  on  the  hearing  of  an  unsiistained  action  for 
divorce.    Smith  v.  Smith,  179—723. 

Enticing  and  Alienating. 

Causal  Connection.    Causal  connection  between  the  acts  of  one 

2  accused  of  alienating  the  affections  of  the  spouse  of  another, 
and  the  actual  loss  of  affectfon  by  such  spouse  for  such 
other  spouse,  necessarily  lies  at  the  foundation  of  an  action 

*  to  recover  damages  for  such  alleged. alienation.     Welty  v. 
Sparks,  179—1390. 


Evidence — ^Declaration  of  Alienated  Spouse.  In  an  action  for 
3  damages  for.  the  alienation  of,  the  affections  of  a  wife, 
statements  by  the  wife  to  her  husband  relative  to  what  the 
defendant  had  said  and  done,  bearing  on  such  alleged  alien- 
ation, are  admissible,  if  admissible  at  all,  solely  to  show  the 
state  of  mind  of  the  wife,  but  not  as  substantive  evidence 
that  the  defendant  had  actually  done  said  things  or  said 
said  things.    Welty  v.  Sparks,  179—1390. 

INOUMBBANOES.    See  Covenants. 

INDICTMENT  AND  INFORMATION. 

Requisites  and  Sufficiency. 

Carrying  Concealed  Weapons — ^Negativing  Exceptions.  An  in- 
dictment for  carrying  concealed  weapons  need  not  negative 
the  exception  contained  in  Sec.  4775-12a,  Code  Supp.,  1913, 
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providing  that  the  act  shall  not  apply  to  "dealers  or  Job- 
bers/' such  exception  being  held,  in  view  of  the  entire 
act,  to  apply  soliely  to  sales  of  weapons  and  not  to  carrying 
of  weapons.     State  v.  Cochran,  179—1304. 

INSTRUCTIONS.    See  Criminal  Law;  Trial. 
INSURANOB. 

Control  and  Regulation. 


Nonresident  Companies — Liabilities  and  Ihities.  Nonresident 
1  life  insurance  companies,  doing  business  in  this  state  in 
accordance  with  the  laws  thereof,  are  subject  to  the  same 
liabilities,  restrictions  and  duties  as  resident  corporations. 
(Sec.  1639,  Code,  1897.)  FYick  v.  Hartford  Life  Ins.  Co., 
179—149. 


Foreign  Oompanies — State  Courts — Jurisdiction.  A  court  of 
2  equity  of  this  state,  on  proper  service  or  appearance,  has, 
in  an  action  by  an  individual  policy  holder.  Jurisdiction, 
not  only  of  a  foreign  non mutual  life  insurance  company, 
but  Jurisdiction:  (a)  to  enjoin  assessments  on  a  policy  of 
insurance  in  violation  of  the  contract  terms  thereof;  (b)  to 
determine  the  amount  of  assessments  illegally  exacted 
(whether  such  determination  be  called  an  "accounting"  or 
not);  and  (c)  to  render  personal  Judgment  for  the  amount 
of  such  illegal  exaction,  provided  such  determination  in- 
volves (1)  no  interference  with  the  internal  management  of 
the  affairs  of  the  company,  and  (2)  no  interference  with 
the  discretionary  powers  of  its  officers.  Frick  v.  Hartford 
Life  Ins.  Co..  179—149. 


Judgment  against  Foreign  Companies — Enforcement.  The  pos- 
3  sibility  that  a  foreign  insurance  corporation,  doing  business 
in  this  state  and  subject  to  the  laws  thereof,  may  not  com- 
ply with  a  proper  decree  of  a  court  of  this  state,  is  no 
reason  why  the  decree  should  not  be  entered.  Frick  v. 
Hartford  Life  Ins.  Co.,  179—149. 
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Avoidance  op  Policy. 

.  Wuruitias  and  BopreBenUtloiui.    A  statement  or  azurtrer  In  an 

4  application  for,  or  policy  of.  Insurance  will  not  be  con- 
strued as  a  "warranty/'  even  though  repeatedly  reiterated 
therein  to  he  atich,  (1)  if,  from  the  nature  of  the  subject 
of  inqi^iry,  such  answer  or  statement  must  necessarily  be 
an  expression  of  opinion  by  the  insured,  or  (2)  if,  upon 
any  reasonable  theory,  such  answer  or  statement  may  be 
treated  as  no  more  than  a  "representation."  Teeple  y. 
Fraternal  Bankers'  Res.  Society,  179 — 66.  See  Murphy  t. 
National  Trav.  Ben.  Assn.  179 — 213. 

Fklse  Representation  Made  in  Oood  Faith.    Principle  recognized 

5  and  applied  that  a  false  representation,  if  made  in  good 
faith  .by  an  insured,  will  not  avoid  the  policy.  Teeple  ▼. 
Fraternal  Bankers'  Res.  Society,  179- -65.  See  Murphy  v. 
National  Trav.  Ben.  Assn.  179 — 213. 

Risk  and  Gausb  of  Loss. 

Suicide — ^Burden  of  Proof.    One  seeking  to  recover  on  a  life  in- 

6  Burance  policy,  and  met  with  the  defense  of  death  by  sui- 
cide, need  not  set  up  or  prove  the  truth  of  any  particular 
theory  of  the  exact  manner  in  which  deceased  met  his 
death.  The  burden  is  on  the  defendant  by  his  evidence 
to  elimvnaie  every  other  reasonable  theory  of  death  other- 
wiae  than  by  suicide,  Michaiek  v.  Modem  B.  of  A.,  179 — 
83. 

Suicide— Admissions  in  Proofs  of  Death.    Statements  in  proofs 

7  of  death  that  deceased  came  to  his  death  by  suicide  are  an 
admission  and  receivable  against  plaintiff,  but  create  no  es- 
toppel, and  are  subject  to  explanation.  Michaiek  v.  Modem 
B.  of  A.,  179—33. 

Suicide — ^Presumption.     The  strong  presumption  against  death 

8  from  suicide  furnishes  affirmative  evidence  of  death  from 
natural  or  accidental  causes,  and  can  be  overcome  only  by 
evidence  so  strong,  clear,  and  persuasive  as  to  exclude 
every  reasonable  hypothesis  df  natural  or  accidental  death. 
And  this  is  true  even  though  deceased  came  to  his  death 
from  the  discharge  of  a  weapon  admittedly  in  his  ovm 
hands,    Michaiek  v.  Modem  B.  of  A.,  179 — 33. 
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Accident  Insurance. 

Action  on  Policy— Waiver  of  Defense.  The  provision  of  an 
9  accident  policy  that  death  benefits  are  payable  provided 
death  occurs  within  90  days  after  Injury  occurs,  la  not 
waived  by  a  written  rejection  of  the  claim  for  death  bene- 
fits assigning  as  a  reason  therefor  **ihat  the  death  totu  not 
the  result  of  accidental  means  toithin  the  meaning  and 
intent  of  the  policy,*'  Thompson  v.  Iowa  S.  T.  M.  Assn., 
179—608. 


Construction  of  Policy— Warranties  and  Sepresentatimis.  A 
10  statement  In  an  application  for  membership  In  an  associa- 
tion furnishing  Insurance  for  accidents  that  applicant's 
income  was  "at  least  |760  annually"  Is,  under  the  terms 
of  the  application  In  question,  a  "representation"  and  not 
a  "warranty."  Murphy  v.  National  Trav.  Ben.  Assn.,  179 — 
213.     See  Teeple  v.  Fraternal  Bankers'  Res.  Soc.,  179 — 65. 


Falsity  of  Bepreeentation — Burden  of  Proof.    False  representa- 
11    tlons,  to  avoid  a  policy  of  insurance,  must  be  false  to  the 

knowledge  of  the  insured,  and  the  Insurer  has  the  burden 

to  so  show,  by  clear,  satisfactory  and  convincing  evidence. 

Murphy  v.  National  Trav.  Ben.  Assn.,  179 — 213.    See  Teeple 

V.  Fraternal  Bankers'  Res.  Soc,  179 — 66. 


Mutual  Benefit. 

Breach  of  Contract — ^Measure  of  Damages.  A  member  of  a  pure- 
12  ly  mutual  beneficiary  society,  whose  membership  for  30 
years  has  been  attended  with  the  benefits  of  life  insur- 
ance effected  solely  by  means  of  assessments  upon  the  mem- 
bership generally,  and  whose  assessments  have  been  so 
applied,  may  not,  upon  the  breach  of  the  contract  of  In- 
surance by  the  society,  recover  the  sum  total  of  the  assess- 
ments paid  by  him.  The  measure  of  his  relief  is  to  he 
equitably  protected  in  his  membership  in  accordance  with 
the  terms  of  the  breached  contract.  Barlow  v.  Qrand  Lodge, 
179—1149. 
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INTOXIOATINa  LIQUORS. 

Injunction. 

Fermentation  of  Liqnor  After  Seizure.    Where  a  beverage  was 

1  analyzed  within  24  hours  after  it  was  purchased,  and  then 
revealed  4.48  per  cent  of  alcohol  by  volume,  the  plea  that 
such  alcohol  was  caused  by  fermentation  after  it  was  pur- 
chased will  not  be  entertained,  in  the  absence  of  evidence 
as  to  the  extent  to  which  such  beverage  was  exposed  to  the 
air  and  heat  after  such  purchase.  Barber  v.  Buonanni  Co., 
179—642;  State  v.  Silka,  179—663. 

Good-faith  Abandonment  of  Business.     Disregard  of  tlie  plea 

2  that  one  should  not  be  enjoined  from  the  sale,  etc,  of  in- 
toxicating liquors  because  of  good-faith  abandonment  of 
the  business,  is  a  matter  resting  quite  largely  in  the  dis- 
creticu  of  the  trial  court.  Barber  v.  Buonanni  Co.,  179— 
642. 

Temporary  Hearing — Costs.     On  the  hearing,  In  vacation,  for 

3  temporary  injunction  against  one  of  several  defendants, 
it  is  quite  proper  for  the  court  to  provide  that  the  costs  of 
said  particular  hearing  shall  be  taxed  against  said  defend- 
ant, and  not  against  his  co-defendants.  State  v.  Silka, 
179—663. 

Improper  Form  of  Decree.     A  decree  should  not  be  entered 

4  against  the  sale  of  a  particular  named  beverage  which  is 
known  by  a  nonstatutory  name,  and  which  may  or  may  not 
contain  alcohol,  depending  on  conditions  of  heat,  etc  The 
decree  should  be  against  the  sale  of  any  beverage  contain- 
ing alcohol,  regardless  of  name.     State  v.  Silka,  179 — 663. 

Motive  of  Prosecution.    The  all-important  consideration  is  not 

5  the  motive  actuating  a  prosecution,  but  the  sufficiency  of 
the  evidence  to  show  guilt  or  innocence.  Barber  v.  Buon- 
anni Co.,  179—642. 

Contempt. 

Presumption  of  Illegal  Sale  Not  Conclusive.     The  presamptioB 

6  of  illegal  sale  or  intent  to  sell  which,  at  best,   prevails 
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against  the  owner  of  a  hotel  by  reason  of  finding  Intoxl* 
eating  liquors  therein,  Is  rebuttable  In  a  quasi  criminal 
prosecution  for  cofUempt,  and  is  wholly  overthrown  by 
proof  that  such  owner  did  not,  directly  or  indirectly,  know 
of  such  sales,  and  did  not,  directly  or  Indirectly,  consent 
to  such  sale  or  keeping  for  sale.  (Sec.  2427,  Code,  1897.) 
Nies  V.  Anderson,  179 — 326. 

Sales  by  Tenant — ^Knowledge  or  Consent  of  Landlord.    A  land- 

7  lord  who  has  no  knowledge,  directly  or  indirectly,  of  sales 
of  intoxicating  liquors  on  his  premises  and  by  his  tenant, 
and  who  does  not,  directly  or  indirectly,  consent  to  such 
sales,  may  not  be  convicted  of  contempt.  (Sec.  2407,  Code, 
1897.)     Nles  v.  Anderson,  179 — 326. 

Participation  in  Illegal  Sales.    Evidence  reviewed,  and  held  to 

8  establish  defendant's  direct  participation  In  the  installa- 
tion of  a  drinking  place  and  the  securing  of  liquors  for  sale 
therein.  (Sec.  24t)7,  Code,  1897.)  Nies  v.  Anderson,  179 — 
326;  McClure  v.  Ayres,  179—852. 

Percentage  of  Alcohol  in  Article  Sold.    If  an  article  sold  as  a 

9  beverage  contains  any  appreciable  amount  of  alcohol,  its 
sale  is  illegal,  irrespective  of  the  good  faith  of  the  seller. 
(Sec.  2382,  Code  Supp.,  1913.)     Nies  v.  Anderson,  179—326. 

Certiorari — Bules  of  Beyiew.    On  certiorari  to  review  a  convlc- 
10    tion  for  violating  an  injunction,  the  following  rules  of  re- 
view will  be  applied: 

1.  The  findings  of  the  trial  court,  while  given  weight, 
will  not  be  given  the  weight  which  would  be  given  to  a 
verdict, 

2.  Guilt  need  not  appear  beyond  a  reasonable  doubt,  but 
the  evidence  must  more  than  preponderate.  (Sees.  2407, 
4468,  Code,  1897.)     Nies  v.  Anderson,  17^—326. 

Violating  Temporary  Injunction — ^Existence  of  Permanent  lu- 
ll Junction.  Proceedings  to  punish  for  contempt  In  violating 
a  temporary  injunction  against  the  unlawful  trafficking  in 
Intoxicating  liquors,  may  not  be  defeated  by  a  showing 
that,  prior  to  the  issuance  of  said  temporary  injunction,  de- 
fendant had  been  permanently  enjoined.  (Sees.  2405,  2407, 
Code,  1897.)     Nles  v.  Anderson,  179—326. 
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JOINT  ADVENTURES. 

Mutual  Bights. 

Oonstraction  of  Agreement.    The  mere  fact  that  one  Joint  ad- 

1  venturer,  in  furtherance  of  the  adventure,  advances  moner 
to  his  co-adventurers  as  a  loan,  is  not  necessarily  incon- 
sistent with  a  Joint  interest,  on  the  part  of  the  one  so  loan- 
ing, in  the  profits  of  the  business.  Nelson  v.  Lindaey. 
179—862. 

Liability  of  Parties — ^Third  Persons.    One  entering  into  a  Joint 

2  adventure  with  another  may  not  repudiate  the  good-faith 
acts  of  such  other  which  are  clearly  within  the  scope  of 
such  Joint-  adventure;  much  less  may  he  repudiate  such 
acts  when  he  had  actual  notice  of  such  acts  prior  to  and 
at  the  time  they  occurred,  and  made  no  objection  thereto. 
Nelson  v.  Llndsey,  179—862. 

JUDGMENT. 

Jurisdiction  of  Court. 

Trial  in  Equity  Instead  of  Law.    A  trial  and  determination  in 

1  equity  while  an  adequate  remedy  exists  at  law  is  not  a  nul- 
lity.   It  is  error  only.    Qrimm  v.  Sargent,  179 — ^750. 

Conformity  to  Plradings. 

Must  0<mfonn.    A  decree  in  equity  must  conform  to  the  plead- 

2  ings.  Matters  aside  the  pleadings  will  be  expunged  on  ap- 
peal. Kepler. V.  Border,  179 — 318;  Chicago,  R.  I.  *  P.  R. 
Co.  V.  Pearl  City  Fuel  Co.,  179—1209. 

Voluntary  Issues.    Litigants  who  voluntarily  try  issues  outside 

3  the  pleadings  arei  bound  by  the  result  thereof;  a  fortiori 
when  there  are  Issues  within  the  pleadings,  though  clusuii- 
ly  and  inartlficlally  drawn.    Grimm  v.  Sargent,  179 — ^750. 
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Ambndmbnt,  Correction,  Etc. 

Statutes  Ooyerning.    A  transfer  of  a  cause  from  law  to  equity, 
4    in  order  to  effectuate  certain  corrections  in  a  pleaded  judg- 
ment, is  controlled  by  the  statutes  which  deal  with  cor- 
rections of  records  for  mistakes.    (Sections  243,  4091,  Code, 
1897.)     Grimm  v.  Sargent,  179 — 760. 

Unfounded.  Belief  of  Judge  and  Attorney.  The  helief  of  the 
6  court  and  of  the  attorney  for  plalntifC  that  no  notice  of 
suit  had  been  serred  on  defendant,  furnishes  no  basis  for 
the  correction  of  a  judgment  entered  in  defendant's  favor, 
when  the  record  shows  that  defendant  responded  to  the 
pleadings  filed  against  him,  moved  for  a  directed  verdict 
at  the  close  of  the  evidence,  and  otherwise  participated  in 
the  trial.    Grimm  v.  Sargent,  179 — 750. 

Proceedings  Allowable.    The  correction  of  a  judgment  which  has 
6    been  pleaded  in  bar  by  defendant,  so  that  it  will  not  consti- 
tute an  adjudication  against  plaintiff,  may  be  effected  by  a 
direct  transfer,  on  motion,  to  equity,  and  a  hearing  there- 
in.   Grimm  v.  Sargent,  179 — 750. 


Opening  or  Vacating. 

Justifiable  Judgment  Procured  by  Fraud.     Principle  recognized 

7  that,  in  the  absence  of  any  showing  of  defense  to  a  judg- 
ment, the  same  should  not  be  disturbed,  even  under  a  plea 
of  fraud  in  procuring  it    Chaloupka  v«  Martin,  179 — 1178. 

Duress — ^Ignorance  of  Law.    Manifestly,  legal  duress  may  not  be 

8  predicated  on  ignorance  of  the  law,  or  on  failure  to  read 
the  process,  or  to  consult  counsel.  Yocum  v.  Taylor,  179 — 
695. 


Independent  Action  in  Equity.    An  independent  action  in  equity 

9    to  set  aside  a  voidable  judgment  will  not  lie  unless  based  on 

statutory  grounds,  and  then  only  in  case  the  applicant  first 

exhausts  his  remedy  at  law.     (Sections  3440,  4091,  Oode, 

1897.)     Yocum  V.  Taylor.  179—695. 
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Void  Judgment — ^DiTorce.    Lapse  of  time  does  not,  of  itself,  bar 

10  a  motion  to  set  aside  a  void  decree.  Williamson  v.  Wil- 
liamson, 179—489. 

Neglisrence — ^Insufficient  Explanation.     An   attorney   who  takes 

11  no  steps  to  learn  whether  a  trial  notice  has  been  filed  by 
his  antagonist,  or  whether  the  cause  has  been  set  for  trial, 
and  relies  on  the  clerk  of  another  county  where  the  caose 
is  pending  to  send  him  a  printed  calendar  and  a  notifica- 
tion of  the  time  of  trial,  without  any  arrangement  that  the 
clerk  would  so  do,  is  guilty  of  such  negligence  as  will  jus- 
tify the  trial  court  in  refusing  to  set  aside  a  judgment  en- 
tered in  the  absence  of  the  nonappearing  parties.  Weitzel 
V.  Lieuwen,  179—1250. 

Void  Judgment — ^Procedure.    The  proper  procedure  to  set  aside 

12  a  void  judgment  is  by  motion.  Williamson  v.  William- 
son, 179—489. 

COLLATERATi  ATTACK. 

* 

Existence  of  Both  Temporary  and  Permanent  Injunction.    Prin- 

13  ciple  recognized  that  a  judgment  may  not  be  collaterally 
attacked.     Nies  v.  Anderson,  179 — 326. 

Construction. 

Decree  Following  Stipulation.     Principle  recognized  that  a  de- 

14  cree  must  be  so  construed,  if  possible,  as  to  give  full  elfect 
to  all  its  provisions.    Young  v.  Young,  179 — 1259. 

Merger  and  Bar. 

Stipulations    Antedating    Judgment.      Stipulations    and    agree* 

15  ments  of  the  parties  to  a  judgment  antedating  the  entry 
thereof,  and  not  embodied  therein,  are  merged  in  the  judg* 
ment  entry.    Delbridge  v.  Sears,  179 — 526. 

Conclusiveness. 

Judgment   in   Favor   of    Partnership   and   Individual   Memben 

16  Thereof.    Where  a  partnership  and  its  members,  as  snelu 
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and  individually,  are  Impleaded,  and  there  Is  Judgment  for 
each  and  all,  each  may  use  that  judgment  as  a  bar,  freed 
from  all  Inquiry  as  to  the  particular  ground  upon  which 
the  Judgment  proceeded  for  some  or  all  of  his  co-defend- 
ants.   Qrimm  v.  Sargent,  179 — ^750. 

Defense — Frand.     E^vidence  reviewed,  in  an  action  on  a  Judg- 

17  ment,  and  held  insufficient  to  show  that  defendant  was 
fraudulently  induced  not  to  make  defense  to  the  original 
action.    Chaloupka  v.  Martin,  17d — 1173. 

Matter  Actually  Adjudicated— Appeal.    Principle  recognized  that 

18  a  Judgment  or  opinion  of  the  Supreme  Court  may  not  have 
operation  beyond  the  particular  question  litigated  on  ap- 
peal. Ransom  v.  Pottawattamie  County,  168  Iowa  670,  re- 
viewed, and  dicta  therein  indicated.  In  re  Estate  of  Bybee, 
17&— 1089. 


Lien. 


4.     f 


Married  Woman  Described  by  Name  of  Husband.    A  Judgment 

19  in  which  the  defendant  (a  married  woman)  is  described  by 
a  name  consisting  of  the  surname  and  Christian  name  of 
her  husband,  with  the  prefix  "Mrs,"  is  valid,  and  becomes 
a  lien  upon  the  lands  owned  by  such  defendant.  (Sec.  8801, 
Code,  1897.)     McDonnell  v.  Winthrop  St.  Bk.,  179 — 561. 

Actions  on  Judgments.  , 

roreign  Dormant  Judgments.    A  foreign  Judgment,  dormant  and 

20  nonrevivable,  but  not  barred  by  the  statute  of  limitation  of 
such  foreign  state,  will  support  an  action  in  this  state  at 
any  time  within  20  years  from  Its  date.  Chaloupka  v. 
Martin,  179—1173. 

JUSTICES  OF  THE  PEACE,      ^ee  Time. 

Appeal. 

Errors  or  Omissions  in  Docket  Entries — Oorrection.    On  appeal 
1    from  a  Judgment  of  a  Justice  of  the  peace,  errors  or  omt^ 
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sions  In  the  docket  entries  of  the  justice  may  be  corrected 
or  supplied  by  the  district  court  (Sea  4657,  Code,  1897.) 
Peet  V.  Fleming,  179—757. 

Koneffect  of  Errors  Before  Justice.     On  appeal  from  a  judg- 

2  ment  of  a  justice  of  the  peace,  it  is  quite  immaterial  (a) 
whether  the  parties,  on  the  trial  before  the  justice,  acqui- 
esced in  oral  pleadings  when  they  should  have  been  in 
writing  and  verified,  or  (b)  whether  the  justice  erroneous- 
ly permitted  oral  pleadings  when  they  should  have  been  In 
writing  and  verified.     Peet  v,  Fleming,  179 — 757. 

Transcript^  Verdict  as  Fart  of — Oonstruction.    The  verdict  of  the 

3  jury  in  Justice  court,  in  the  absence  of  any  docket  entries 
thereon  by  the  justice,  may  be  resorted  to,  on  appeal,  to 
determine  whether  the  defendant  on  the  trial  before  the 
justice  had  actually  filed  a  counterclaim.  Peet  v.  Flem- 
ing, 179—757. 

Omission  In  Docket  Entries — ^Affidavits — Ctompetency.    Oh  appeal 

4  from  a  judgment  of  a  justice  of  the  peace,  affidavits  are 
competent  to  show  an  omission  in  the  docket  entries  of  the 
justice.    Peet  v.  Fleming,  179—757. 

LANDLORD  AND  TENANT. 

Rent. 

Abandonment  by  Tenant — ^Be-entry  and  Be-leasing  by  Landlord 

1  — ^Effect.  A  landlord  who,  for  the  benefit  of  the  tenant  and 
to  avoid  l088f  re-enters  and  re-leases  premises  abandoned  by 
the  tenant  prior  to  the  expiration  of  the  lease,  does  not, 
even  in  the  absence  of  notice  to  the  tenant  of  the  purpose 
of  such  re-entry,  etc.,  thereby,  and  by  operation  of  law.  re- 
lease the  tenant  from  the  obligation  to  pay  future  accruing 
rent.    Hickman  v.  Breadford,  179—827. 

Abandonment   by   Tenant — Expense   Attending    Be-leasing.     A 

2  landlord  who  re-enters  premises  abandoned  by  the  tenant 
prior  to  the  expiration  of  the  lease,  and,  for  the  benefit  of 
the  tenant  and  to  avoid  loss,  re-leases,  with  attendant  nec- 
essary  expense   for   nonpermanent   repairs   to   the  prewar 
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i8e9,  is  entitled,  in  an  action  against  the  abandoning  tenant, 
to  predit  for  such  expense.  Hickman  y.  Breadford,  179 — 
827. 

LIBEL  AND  SLANDER. 

IjIbbls  per  se. 

Words  Otherwise  Innocent.    A  publication  consisting  of  words 

1  eminently  fit  and  proper  in  themselves  may,  when  tested 
in  the  light  of  the  facts  and  circumstances  surrounding  and 
attending  the  publication,  constitute  a  libel  per  se.  Libel 
per  se  defined.    Hughes  v.  Samuels  Bros.,  179 — 1077. 

Pleading. 

Special  Damages.     A  general  plea  of  damages  is  allHiufflcient, 

2  if  the  natural  tendency  of  the  words  of  a  malicious  publica- 
tion be,  either  of  themselves,  ^hen  standing  alone,  or  in 
connection  with  the  circumstances  attending  and  surround- 
ing the  publication,  to  detract  from  the  good  name  and 
reputation  of  the  person  concerning  whom  they  are  pub- 
lished.   Hughes  V.  Samuels  Bros.,  179 — 1077. 

Evidence. 

Articles  Reprimanding  Defendant.    On  the  trial  of  a  libel  charge, 

3  plaintiff  may  not  Introduce  in  evidence  other  published 
articles  by  other  newspapers  reprimanding  defendant  for 
the  original  publication.    Roddy  v.  Gazette  Co.,  179 — 60. 

LIMITATION  OF  ACTIONS.     See    Adverse    Pobsbssion; 
Judgment,  20. 

Computation  of  Period. 

Claims  Against  County — Quarterly  Report.  The  statute  of  Umi- 
1  tations  on  a  claim  by  a  sheriff  against  a  county  ''for  wait- 
ing on  and  caring  for  prisoners/'  commences,  a$  to  each 
quarter  of  each  year,  to  run  from  the  date  when  the  sheriff 
should,  under  Section  508,  Code  Supplement,  1913,  have  filed 
a  iiuarterly  Itemized  report  covering  the  claim.  McCord  v. 
Page  County,  179—1082. 
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Bz  Contractu  or  Ex  D^cto— Preeomption.    Uncertainty  whether 

2  an  action,  in  view  of  the  pleadlngB,  is  ex  contractu  or  ex 
delicto^  will  be  resolved  in  favor  of  the  former  when  neces- 
sary in  order  to  avoid  the  statute  of  limitations,  Matthys 
V.  Donelson,  179 — 1111. 

Operation  and  Effect  of  Bar. 

Bight  of  Plaintiff  to  Plead  Barred  Action  in  Beply.    Plaintirs 

3  right  to  plead  in  his  reply  a  barred  cause  of  action  In  de- 
fense, or  as  an  offset  to  defendant's  counterclaim,  is  equal 
to  defendant's  right  to  plead  in  his  atistoer  a  barred  cause 
of  action  In  defense,  or  as  an  offset  to  plaintifTs  cause  of 
action.  (See  Sees.  3457,  3670,  3576,  3577,  Code,  1897.)  Mat- 
thys V.  Donelson,  179 — 1111. 

PlBADINO. 

Amendment  Setting  Vp  New  Cause  of  Action— Demurrer.    Prin- 

4  ciple  recognized  that  a  demurrer  to  an  amended  and  sub- 
stituted petition  which  sets  up  a  cause  of  action,  separate 
and  distinct  from  that  pleaded  in  the  original  petition, 
should  be  sustained  when  such  new  cause  of  action  is 
barred  by  the  statute  of  limitations.  Matthys  v.  Donelson, 
179—1111. 

HOANDAMUS.     See  Certiorari^  1. 
MASTER  AND  SERVANT. 

WoRKMBN^s  Compensation  Act. 

''Farm  Laborers."    An  employee  assisting  an  independent  con- 

1  tractor  in  the  operation  of  a  com  shredder  on  a  farm  is  a 
"laborer  engaged  in  agricultural  pursuits,"  and  therefore 
not  within  the  operation  of  the ,  Workmen's  Compensation 
Act.  (Sec.  2477-m,  Code  Supp.,  1913.)  Sylcord  v.  Horn, 
179—936. 

Befusal  to  Insure  Liability— Effect.    Whether  the  mere  act  of 

2  an  employer  in  refusing  to  insure  or  secure  his  liability 
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constitutes  a  rejection  of  the  Workmen's  Compensation  Act, 
quaere,    Sylcord  v.  Horn,  179 — 936. 

The  Relation. 

Creation  and  Bzistence — Consent  of  Blaster.  Principle  reaffirmed 
2a  that  one  who  in  good  faith  enters  upon  the  master's  work, 
at  the  request  of  a  servant  in  actual  charge  of  the  work, 
and  with  the  express  or  Implied  consent  of  the  master,  is 
entitled  to  the  protection  due  a  servant,  even  though  he 
may  not  he  entitled  to  recover  wages  from  the  master. 
Winn  V.  Town  of  Anthon,  179—620. 

Services  and  Compensation. 

Performance  of  Services — Acceptance— Effect.     The  plea  by  a 

3  master  of  failure  of  performance  on  the  part  of  a  servant 
will  not  be  entertained  when  the  master  admits  that  he  ac- 
cepted the  services  rendered  and,  without  deduction  or 
counterclaim,  paid  therefor  what  he  deemed  was  due.  Barr 
V.  Clinton  B.  Works,  179—702. 

Payment  and  Beceipt — Presumption.    One  who,  after  the  ezpira- 

4  tion  of  a  written  contract  for  services,  continues  to  receive 
the  same  wages  as  formerly  received  under  the  contract, 
and  receipts  for  such  wages  in  full,  is  presumed  to  have  re- 
ceived full  satisfaction  for  such  services;  but  the  presump- 
tion is  rebuttable.     Meginnes  v.  McChesney,  179 — 563. 

Tools,  Machinery,  Etc. 

Defects— Purchase  From  Bepntable  Mannfactorer.    The  purchase 

5  by  a  master  of  an  appliance  suitable  in  form  for  the  pur- 
pose for  which  it  is  to  be  used,  from  a  reputable  dealer  or 
manufacturer,  is  not  conclusive  evidence  of  due  care.  The 
master  will  be  held  to  have  known  of  a  defect  which  might 
have  been  discovered  by  such  an  examination  as  an  ordi- 
narily prudent  person  ordinarily  makes  upon  the  purchase 
of  the  appliance  in  question.  Nickerson  v.  Walker,  179 — 
1281. 
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" Simple  Appliance"  Bnle.    The  "simple  appliance"  rule,  to  wit, 

6  that  a  master  is  under  no  duty  to  inspect  simple  or  com- 
mon tools,  does  not  apply  when,  as  to  an  appliance  fur- 
nished by  the  master  for  use,  the  servant  Is  not  so  favor- 
ably situated  to  observe  defects  as  the  master.  Nickerson 
V.  Walker,  179—1281. 

IKity  of  Servant  to  Inspect.    A  servant  who  is  under  no  duty 

7  to  personally  handle,  use  or  employ  an  appliance  may  just- 
ly assume  that  it  is  in  a  reasonably  safe  condition.  Nicker- 
son V.  Walker,  179—1281. 

Failure  to  Use  Available  Tools,  Etc.    Kegligence  on  the  part  of 

8  the  master  may  not  be  predicated  on  the  nonequipment  of 
a  tool  with  a  safety  device  when  such  device  was  present 
and  accessible  to  the  servant.  Rhodes  v.  C.  R.  I.  ft  P.  R. 
Co..  179—599. 

Place  of  Work. 

Servant  Making  Own  Place— Choosing  Unsuitable  Material.    The 

9  master  cannot  be  said  to  be  negligent  when,  to  an  experi- 
enced workman,  he  furnishes  suitable  and  sufficient  mate- 
rials for  the  purpose  of  enabling  the  servant  to  make  his 
own  particular  place  in  which  to  work,  in  his  own  manner, 
and  the  servant  deliberately  or  carelessly  chooses  unsafe 
or  insecure  materials  instead  of  the  safe  and  secure  mate- 
rials.   Garrigan  v.  Union  Pac.  R.  Co.,  179 — 1053. 

Servant's  Duty  to  Make  Place  Safe.    A  master  is  not  liable  to  a 

10  servant  for  injury  attending  the  use  of  a  scaffold,  erected  by 
someone  other. than  the  master,  when  the  master  had  fur- 
nished ample  and  sufficient  material  with  which  to  erect 
scaffolds,  and  the  servant  chose  to  use  the  one  in  ques- 
tion without  effort  to  improve  its  visible  condition.  Holzer 
V.  McManus  ft  Tucker,  179—1206. 

Warning  and  Instructing  Servant. 

Simple  Tools — Obvious  Dangers.    A  master  Is  under  no  duty  to 

11  warn  one  familiar  with  the  methods  and  duty  of  a  freight 
trucker^  of  the  danger  attending  the  use  of  an  ordinary 
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freight  truck,  nor  to  promulgate  rules  goyeming  the  in- 
dividual conduct  of  an  employee  In  the  ordinary  use  of 
such  tool.    Rhodes  v.  C.  R.  I.  ft  P.  R.  Co.,  179 — 699. 

Vicb-Principalb. 

Kegligence  of  roreman.    A  master  who  has  assigned  to  his  fore- 

12  man  the  duty  of  sorting  different  material  for  melting,  is 
responsible  for  the  act  of  the  foreman  in  directing  the 
servant  to  melt  materials  known  by  the  foreman  to  be  lia- 
ble to  explode.    Jeez  v.  McDonald  Mfg.  Co.,  179 — 198. 

Fellow  Servants. 

Insufficient  Help— Causal  Connection.     A   servant  may   claim 

13  nothing  from  lack  of  adequate  help  when  no  causal  con- 
nection exists  between  such  lack  of  help  and  the  accident 
Rhodes  v.  C.  R.  I.  ft  P.  R.  Co.,  179 — 599. 

Actions — Evidence,  Etc 

Kegligence  of  Master — Contributory  Kegligence.     Evidence  re- 

14  viewed,  and  held  to  present  a  jury  question  as  to  the  mas- 
ter's negligence  in  directing  a  servant  to  place  in  a  melting 
pot  articles  which  were  liable  to  explode,  or  in  bo  placing 
them  that  they  would  naturally  be  placed  in  said  pot; 
likewise,  a  jury  question  as  to  plaintiff's  contribuory  negli- 
gence in  placing  said  articles  in  the  pot.  Jeez  v.  McDon- 
ald Mfg.  Co.,  179—193. 

IfflECHANIOS'  LIEN. 

Nature,  Grounds,  Etc. 

Constitutionality.    The  mechanics'  lien  statute  is  not  unconsti- 

1  tutional  because  giving  liens  to  subcontractors  who  have 
no  contract  relations  with  the  owner.  Aalfs  W.  P.  ft  P. 
Co.  V.  Bowker,  179—726. 

Right  to  Lien. 

Homestead — ^Wlfe  as  Stranger  to  Contract.    A  homestead  is  sub- 

2  ject  to  a  mechanics'  lien  for  materials,  etc.,  furnished  under 
*    *         a  contract  with  the  owner,  even  though  the  spouse  of  the 

Vol.  179  lA.— 92 
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owner  does  not  join  in  said  contract.     (See  Sections  2974, 
2975,  Code,  1897.)    Aalfs  W.  P.  ft  P.  Co.  v.  Bowker.  179—726. 

Filing   After   SO    Days — ^Extent    of   Right.     A   subcontractor's 

3  rights,  as  against  the  owner,  on  claims  filed  after  30  days, 
etc.,  are  measured  by  the  amount  due  from  the  owner  to  the 
principal  contractor  at  the  time  the  owner  receives  written 
notice  of  such  filing;  and  this  is  true  even  though,  after 
the  expiration  of  said  30  days,  the  owner  had  learned  of 
said  subcontractor's  claim,  and  even  though,  after  said 
time,  the  owner,  on  the  authorization  of  the  principal  con- 
tractor, had  paid  other  subcontractors  more  than  was  le- 
gally chargeable  to  the  owner's  property.  Price  v.  Carl, 
179—497. 

Extent  of  Lien — Existing  Equities — ^Purchaser  at  Foredosnre.    A 

4  mechanics'  lien  and  the  title  acquired  under  foreclosure 
thereof  are  subject  to  the  equities  relating  to  boundary 
lines  existing  between  the  lien  debtor  and  an  adjoining 
landowner.     Sax  v.  McCormick,  179 — 764^ 

FORBCLOSURB. 

Notice  Of  Outstanding  Equities.     A  purchaser  under  the  fore- 

5  closure  of  a  mechanics'  lien  is  charged  with  notice  of  the 
territorial  limitations  of  the  defendant  in  foreclosure: 

(a)  By  reason  of  the  fact  that  the  lands  of  the  defend- 
ant in  foreclosure  are  fenced  on  all  sides; 

(b)  By  the  fact  that  an  adjoining  landowner  is  in  pos- 
session of  the  land  up  to  said  fences;  and 

(c)  By  the  fact  that  the  defendant  in  foreclosure  exer- 
cised no  acts  of  ownership  over  the  land  outside  said 
fences.    Sax  v.  McCormick,  179 — 764. 

lONES  AND  MINERALS. 

Leases,  Etc. 

Actions  For  Boyalty — Burden  of  Proof.    A  20-year  coal  mining 

1    lease,  wherein  lessee,  with  no  surface  rights,  agreed  to  pay, 

annually,  after  3  years,  the  sum  of  $1,000  as  a  minimum 

annual  royalty,  docs  not  impose  on  the  lessor  the  burden  of 
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proof  to  show,  as  a  condition  to  the  recovery  of  such  mini- 
mum royalty,  that  the  premises  contain  merchantable, 
minable  or  workable  coal.  Rowland  v.  Anderson  Coal  Co., 
179—987. 

Royalties— Action  to  Becoysp-^Presence  of  OoaL  A  lessor, 
/  2  seeking  to  recover  minimum  royalties  under  a  mining  lease 
wherein  lessee  expressly  promises  to  so  pay,  regardless  of 
the  amount  of  coal  mined,  is  under  no  obligation  to  show 
the  presence  of  coal  beneath  said  land  sufficient  to  justify 
such  royalties,  when  lessee  failed  to  avail  himself  of  the 
right  to  surrender  the  lease,  because  of  the  absence  of  coal, 
but  retained  all  his  rights  thereunder  for  the  purpose  of 
sale  to  another.  Saylor  P.  L.  Co.  v.  Olenwood  Coal  Co., 
17^—919. 

Alleged  Conflicting  Provisions — ^Effect.  An  action  to  recover 
3  minimum  royalties  under  a  mining  lease  expressly  prom- 
ising to  pay  the  same  is  not  defeated  by  a  subsequent  pro- 
vision in  the  lease  that  "a  failure  to  comply  with  the  said 
conditions  shall  not  render  (defendant)  liable  to  any  dam- 
ages other  than  the  forfeiture  of  this  contract."  Saylor  P. 
L.  Co.  V.  Glen  wood  Coal  Co.,  179—919. 

MOBTaAOES. 

Transfer  op  Property. 

Trading  *' Equity  For  Equity*' — ^Assumption  of  Mortgage  Debt. 

1  A  trade  of  property  strictly  "equity  for  equity"  imposes  no 
obligation  on  a  grantee  to  pay  a  mortgage  on  the  property 
received.  To  impose  such  obligation,  it  must  appear  that 
the  grantee  retained  the  amount  of  the  mortgage  as  part  of 
the  consideration  which  he  was  to  pay  for  the  property. 
Halvorson  v.  Mullin,  179 — 293. 

Assumption   of   Mortgage   Debt^Transferee    in   Blank.     Even 

2  though  one  receiving  a  conveyance  of  land  through  a*  deed. 
blank  as  to  grantee,  might  be  obligated  to  pay  the  amount 
of  a  mortgage  on  the  property  as  part  of  the  consideration 
he  was  to  pay,  yet  this  obligation  is  not  passed  on  to  a 
auhsequent  grantee,  to  whom  the  property  is  conveyed  by 
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the  former  unnamed  grantee  by  the  expedient  of  filling  in 
the  name  of  such  subsequent  purchaser  in  the  deed  aa  gran- 
tee,  (a)  unless  said  deed  by  its  terms  imposed  such  obliga- 
tion, or  (b)  unless  it  is  shown  that  the  payment  of  such 
mortgage  debt  was  part  of  the  consideration  which  said 
subsequent  purchaser  was  to  pay.  HalTorson  ▼.  HnlUn, 
17»— 298. 


FOBBCLOSURB. 

BnhsiMiaent  Damages  to  Property— Who  Entitled  to  Bamages. 
8  Damages  occurring  to  property  after  foreclosure  of  mort- 
gage thereon,  and  prior  to  the  expiration  of  the  period  for 
redemption,  may  not  be  recovered  by  the  mortgagor  who 
fails  to  redeem.  (Section  4066,  Code,  1897.)  Wissmath  P. 
Co.  V.  Mississippi  R.  P.  Co.,  179—1809. 


Rbdbmption. 

Iliharent  Nature  of  Bight.    An  injury  to  the  right  to  redeem 
4    mortgage-foreclosed  property  Is  essentially  and  necessarily 
an  injury  to  the  physical  property  itself.  .  Wissmath  P.  Co. 
y.  Mississippi  R.  P.  Co.,  179—1809. 

MUNICIPAL  COBPOBATIONS. 

Public  Improvbmbnts. 

Taking  Part  of  Private  Property  and  Assessing  Benefits  on  B»- 
1  maindei — Constitutional  Law.  (1)  The  defijiite  constitu- 
tional provision  tfiat  the  compensation  payable  for  private 
property  taken  for  public  purposes  shall  not  he  reduced  bv 
benefits  received  by  such  owner  by  reason  of  the  improve- 
ment resulting  from  stuih  taking ^  and  (2)  the  equally  def- 
inite and  undoubted  constitutional  power  to  tax,  generally^ 
or  by  means  of  special  assessments,  are  distinct  and  sep- 
arate provisions,  govern  distinct  and  separate  proceedings, 
are  of  equal  sanctity;  and,  in  so  far  as  they  present  any 
apparent  verbal  conflict,  the  former  must  be  construed  as 
limited  by  the  latter. 
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It  follows  that  a  statute  whiolu  under  the  power  of  emi- 
nent domain,  authorizes  the  taking  of  private  property  for 
a  public  street  on  payment  of  the  resulting  damages,  la  not 
violative  of  the  Constitution  because,  under  the  taxing  pow- 
er, in  order  to  pay  for  such  Improvement,  it  authorizes  as- 
sessments, according  to  benefits,  against  all  property  spe- 
cially benefited,  including  that  part  of  the  property  of  such 
owner  tohich  remained  after  such  taking.  (See  Const., 
Art.  1,  Sec.  18,  Art.  7,  Sec.  7;  Sec.  751,  Code  Supplemental 
Supp.,  1915.)     Hutchlns  V.  Hanna,  179—912. 

Legislative  Act  in  Orderihg — ^Review  by  Courts.    The  legislative 

2  act  of  a  city  in  ordering  a  sewer  raises  a  conclusive  pre- 
sumption that  the  property  within  the  legal  zone  of  the 
Improvement  will,  in  some  degree^  be  benefited.  It  follows 
that  the  court  will  lend  ear  to  the  complaint  of  overassess- 
ment — not  to  a  denial  of  any  assessment.  Dickinson  v. 
City  of  Waterloo,  179 — ^946;  In  re  Jefferson  Street  Sewer, 
179—976. 

Besolntlon  of  Necessity — ^Notice — Snillcieiicy.     A  notice  of  the 

3  pendency  of  a  resolution  of  necessity,  relative  to  paving.  Is 
sufficient  if  it  contains  the  matters  which  the  statute  spe- 
cifically says  It  shall  contain,  together  with  any  other  mat- 
ter unavoidably  implied.  (Sec.  810,  SuppL  Supp.,  1916.) 
Spaltl  V.  Town  of  Oakland,  179 — 59. 

Ordering  *'Bepairs"  and  Performing  "Seconstraction" — ^Effect 

4  — Injunction.  Jurisdiction  to  repair  a  street  improvement, 
once  attaching  under  proper  proceedings  of  the  council,  is 
not  lost  because  part  of  the  work,  though  of  the  same  gen- 
eral nature  as  the  repair  work,  really  constitutes  a  reconr 
struction.  Inasmuch  as  the  city  has  power  to  either  repair 
or  reconstruct  (Sees.  751,  792,  Code  Supp.,  1918),  it  follows 
that  the  act  of  reconstructing  part  of  the  improvement  in- 
stead 6f  repairing  it  is  an  "irregularity"  only,  and  injunc- 
tion will  not  lie  to  restrain  the  levy  of  an  assessment,  and 
the  sole  remedy  of  the  objecting  property  owners  is  to  reach 
such  "irregularity"  by  objectlonp  filed  with  the  council,  and 
to  appeal  if  the  order  of  the  council  be  adverse.  (Sec.  824, 
Code,  1897.)     Ellyson  v.  City  of  Des  Moines,  179— -882. 

Assessmisnta-^-Nature  of  Benefits  Kecoguiaed.     Principle  recog- 

5  nlzed  that  benefits  fiowing  from  public  improvements,  and 
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for  the  cost  of  which  assessments  are  authorized,  need  not 
be  present  and  immediate.  In  re  Jefferson  Street  Sewer, 
179—975. 

Assessment  of  Benefits — ^Benefits  Exceeding  Cost.     An  assess- 

6  ment  of  benefits  against  a  particular  lot  is  not  necessarily 
limited  to  the  actual  cost  of  the  Improvement  fronting  such 
lot.  (Sec.  792-a,  Code  Supp.,  1913.)  Carpenter  y.  City  of 
Hamburg,  179—1168. 

Assessment  of  Benefits— Lnmp  Sum  Assessment  Against  Entire 

7  Tract.  An  assessment  of  the  entire  cost  of  a  street  improve- 
ment, in  a  lump  sum,  sigalnst  each  and  all  the  lots  in  a 
tract  of  land.  Is  a  nullity.  (Sections  821  to  823,  inc.,  Code, 
1897.)     Cavanagh  v.  City  of  Des  Moines,  179—739. 

Assessment  of  Benefits — ^Void  Assessment.     It  is  not  necessary 

8  to  appeal  from  the  action  of  the  city  council  in  an  assess- 
ment proceeding  which  is  void.  Cavanagh  v.  City  of  Dee 
Moines,  179—739. 

Assessments — ^Acts  Necessary  to  Ctonstitate  Lien.  The  filing  with 
8a  the  county*  auditor  of  the  notices  and  certificates  relative 
to  the  proposing,  and  due  and  final  authorization,  of  street 
improvements,  is  Jthe  exclusive  method,  as  between  vendor 
and  vendee,  for  making  assessments  for  such  improve- 
ments. Hens  upon  the  lands.  It  follows  that  assessments 
which  find  their  way  into  the  regular  tax  lists,  without 
such  flling,  are  not  liens.  (Section  816,  Code,  1897.)  Hal- 
vorson  v.  Mullln,  179—293. 

Stbbbts,  Etc. 

Obttmctions — ^PresumptiML    Principle  recognizea  that  one  right- 

9  fully  using  a  public  street  has  a  right  to  presume  that  it 
is  free  from  dangerous  obstructions.  Wolford  v.  City  of 
Grinnell,  179—689. 

Obstructions — ^Negligence.    Evidence  that  a  city  maintained  in 

10    a  public  street  a  sewer  manhole  extending  from  8  to  16 

inches  above  the  level  of  the  street,  and  allowed  the  same 

to  be  overgrown  with  weeds,  presents,  at  the  least,  a  jury 
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question  on  the  issue  of  negligence,  even  in  the  absence  of 
evidence  that  the  city  authorized  the  construction.  (Sec- 
tion 753,  Code,  1897.)    Wolford  v.  City  of  Grinnell,  179—689. 


Obstruction  In  Street — Occurrences  Subsequent  to  Injury— Com- 
11  petency.  Evidence  that  people  fell  over  an  obstruction  In  a 
street  after  the  occurrence  of  an  Injury  in  question  is  not 
admissible  to  show  either  (a)  negligence  on  the  part  of  the 
city,  or  (b)  notice  to  the  city;  but  it  is  not  prejudicially 
erroneous  to  incidentally  receive  such  evidence  for  the  pur- 
pose of  showing  how  and  in  what  manner  the  eoHstence  of 
the  obstruction  was  impressed  upon  the  mind  of  the  wit- 
ness.   Hall  V.  City  of  Shenandoah,  179—1192. 


Change  of  Orade — Damages — ^When  Action  Accrues.    A  right  of 
12    action  for  change  of  grade  accrues  only  when  the  city  phys- 
ically carries  out  the  change,    Vilas  v.  C.  M.  ft  St.  P.  R.  Co., 
179—1244. 


Change  of  Orade— Damages — ^Nonreliaace  on  Ordinance.    A  prop- 

13    erty  owner  may  not  base  a  claim  for  damages  for  change 

of  grade  of  a  street  on  a  grade  ordinance  which  he  has 

never  in  any  way  relied  on,    Vilas  v.  C.  M.  ft  St.  P.  R.  Co., 

179—1244. 


Shade  Trees — ^Right  of  Property  Owner — ^Pleading.  The  right  of 
14  the  property  owner  in  shade  trees  maintained  by  him  in 
the  public  street  in  front  of  his  property  being  superior  to 
all  other  rights,  save  that  of  the  public  to  improve  the  street, 
such  owner,  suing  for  damages  for  the  destruction  of  such 
trees  by  a  private  party  or  concern,  need  not  allege  that 
such  destruction  was  wrongful  or  unlawful.  No  presump- 
tion prevails  tJiat  such  destruction  was  rightful,  Newland 
V.  Iowa  R.  ft  L.  Co.,  179—228. 


Shade  Trees— Bight  to  "Trim."    The  right  to  trim  shade  trees 

15    bordering  a  public  street  does  not  embrace  the  right  to 

destroy  them.    Newland  v.  Iowa  R.  ft  L.  Co.,  179 — 228. 
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NABKES. 

Assumed  Names. 

Name  Other  ThAn  Baptismal  Name.  Principle  recognized  that 
one  may  become  bo  generally  known  by  a  name  other  than 
the  baptismal  name  as  to  Justify  proceedings  against  him 
under  such  assumed  name.  McDonnell  v.  Winthrop  St  Bk., 
179—551. 

NEaLIGENOE.  See  Actions,  3;  Highways,  20-26;  Judg- 
ment 11;  Master  and  Servant;  Municipal  Corpora- 
tions, 9-11 ;  Railroads. 

Acts  or  Omissions  Constituting. 

Use  of  Highwasrs — ^Looking  and  laistening.    While  a  person  may 

1  not,  under  given  circumstances,  and  in  order  to  escape  the 
charge  of  negligence,  be  under  any  duty,  as  a  matter  of 
law,  to  look  and  listen  for  vehicles  which  may  be  approach- 
ing in  a  public  highway*  yet  the  Jury  may  very  properly 
find  that  such  person,  a«  a  matter  of  fact,  was  negligent 
because  he  did  not  look  and  listen.  Rolfs  v.  Mulllns,  179 — 
1223. 

Violation  of  Automobile  Statutes.    A  verdict  against  the  opera- 

2  tor  of  an  automobile  is  Justified  on  a  showing  that  the  ma- 
chine was  operated  (a)  at  a  speed  in  excess  of  that  per- 
mitted by  a  city  ordinance,  or  (b)  on  the  left-hand  side  of 
the  street,  or  (c)  without  passing  to  the  right  of,  and  be- 
yond, the  center  of  the  street  when  turning  to  the  left, 
with  resulting  injury  to  another  rightfully  In  the  street  and 
free  from  contributory  negligence.  (Section  1571-ml8,  Code 
Supplement,  1913.)     Walterick  v.  Hamilton,  179—607. 

"Last  Clear  Chance"  Rule. 

Accident  at  Crossing — Stopping  of  Train.  The  doctrine  of  "last 
.  3  clear  chance"  has  no  application  when  plaintifTs  peril  was 
actually  discovered  at  a  time  when  no  possible  time  re- 
mained in  which  to  stop  the  train  or  sufficiently  reduce  its 
speed  to  avoid  the  accident.  Duggan  v.  Chicago,  M.  ft  St  P. 
R.  Co.,  179—1072. 
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TTnlawfol  Operation  of  AntomobUe.    That  an  automobile  was  be- 

'  4    ing  unlawfully  operated,  in  that  it  had  not  been  registered 

as  by  law  provided,  is  no  defense  to  an  action  for  damages 

for  negligently  injuring  it     Wolford  v.  City  of  Grlnnell, 

179—689. 

Absence  of  Oausal  Oonnection.    No  causal  connection  between 

5  negligence  proven  and  injury  received,  no  liability  on  the 
part  of  defendant    Johnson  v.  Turner  Imp.  Co.,  179 — 647. 

Contributory  Neoligbncb. 

Failure  to  Observe  and  Avoid  Danger — ^Utanecessary  Use  of  Un- 

6  safe  Materials.  Where  a  master  places  an  experienced 
workman  in  a  reasonably  safe  place,  and  gives  the  servant 
control  over  the  place  and  over  the  conduct  of  the  business 
assigned  to  him  in  the  place,  and  it  becomes  unsafe  by  rea- 
son of  the  careless  manner  in  which  the  servant  performs 
his  work,  any  injury  which  proceeds  from  such  condi- 
tion of  unsafety  is  to  be  ascribed  to  the  negligence  of  the 
servant,  and  not  to  the  master.  Carrigan  v.  Union  Pac.  R. 
Co.,  179—1058. 

Highways — ^Failure  to  Give  Statutory  Signals.    The  operator  of 

7  a  motor  vehicle  is  guilty  of  contributory  negligence  who 
fails,  when  his  view  Is  obstructed,  to  give  the  statutory  sig- 
nals of  his  presence,  and  a  collision  results  by  reason  of 
such  failure.  (See  Section  1571'ml8,  Code  Supplement, 
1913.)     Corning  v.  Maynard,  179 — 1065. 

Emergencies,    Principle  recognized  that  one  is  not  necessarily 

8  guilty  of  contributory  negligence  because,  in  an  emergency, 
he  chooses  the  more  dangerous  of  two  ways  in  which  to  es- 
cape injury.    Walterick  v.  Hamilton,  179 — 607. 

Disregard  of  Known  Danger.    One  who  has  adequate  knowledge 

9  of  the  danger  threatening  him  by  reason  of  the  negligent 
acts  of  another,  and  makes  no  effort  to  avoid  such  danger, 
though  having  ample  time  to  do  so,  is  guilty  <^  contribu- 
tory negligence.    Buzick  v.  Todman,  179 — 1019. 
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EVIDBNCB. 

Sufficiency  to  Create  Jury  Question — ^Automobile  OoUision.    Evl- 
10    dence  reviewed,  and  held  to  present  a  jury  question  wheth- 
er defendant  was  negligent  in  the  operation  of  his  automo- 
bile which  killed  deceased.    Rolfs  v.  Mullins,  17^—1223. 

NEGOTIABLE  INSTRUMENTS.      See  Bills  and  Notes. 
NEW  TBIAL.    See  Appeal  and  Error,  1,  2,  6,  19. 

Nature  op  Remedy. 

Discretion  of  Ctourt — Non-record  Matters.     Principle  recognized 

1  that  ofttimes  non-record  matters  observed  by  the  trial  court 
during  the  trial  may  Justify  the  ordering  of  a  new  trial— 
an  order  which  the  appellate  court  will  overturn  in  very 
rare  cases.  (Section  3755,  Code,  1897.)  Reed  v.  Town  of 
Wellsburg,  179—593. 

Grounds. 

Perjury.    Perjury  in  the  trial  of  the  issues  pending  is  not  such 

2  fraud  as  authorizes  the  granting  of  a  new  trial.  Sudbury 
V.  Sudbhry,  179—1039;  Croghan  v.  Umplebaugh,  179—1187. 

Newly  Discovered  Evidence— NonprobabiUty  of  Different  Besult. 

3  The  judgment  of  the  trial  court  that  a  different  result  on 
retrial  would  not  be  probable,  even  in  view  of  newly  dis- 
covered evidence,  will  not  ordinarily  be  interfered  with. 
Walterick  v.  Hamilton,  179—607. 

Newly    Discovered    Evidence — ^Noncmnulative    Evidence.      Bvi- 

4  dence  that,  several  days  after  an  accident,  an  injured  party 
stated  that,  "if  I  had  been  looking  where  I  was  going,  this 
would  not  have  happened,"  is  not  cumulative  to  like  state- 
ments made  at  the  time  of  the  accident,  when  the  injured 
party  was  so  dazed  that  he  was  not  responsible  for  what  he 
then  said.    Walterick  v.  Hamilton,  179 — 607. 

Misconduct  of  Jury — ^Inadequate  Consideration.     An  order  for 

5  new  trial  because  of  inadequate  consideration  of  the  case 


Index,  Vol.  179.  1467 

Nbw  Trial  Continued  so  NuiSAirci: 

by  the  jury  is  peculiarly  within  the  power  and  discretion 
of  the  trial  court    Williamson  v.  Bunkers,  179 — 485. 

'Conduct  of  Jury — ^Prompt  Bebuke  of  Improper  Argument.  A 
5a  new  trial  will  not  be  granted  for  improper  argument  in- 
dulged in  by  a  juror,  when  such  argument  was  promptly  re- 
buked by  the  foreman  and  was  thereafter  evidently  disre- 
garded, especially  when  the  verdict  was  not  excessive. 
Walterick  v.  Hamilton,  17»— 607. 

Frocebdings  to  Procure. 

Belated  Amendment  to  Motion — ^Harmless  Error.  Amendments 
6  to  motion  for  new  trial,  setting  up  distinctly  new  grounds, 
filed  after  expiration  of  time  limit,  are  not  allowed.  But 
error  in  allowing  such  amendment,  followed  by  wholly  dis- 
regarding the  same  on  final  ruling,  is  harmless.  (Section 
3756,  Code,  1897.)    Reed  v.  Town  of  Wellsburg,  159—593. 

NUISANCE. 

Action  for  Damages. 

Inconyenience  and  Discomfort.     Inconvenience   and  discomfort 

1  from  noisome  odors  and  offensive  smells,  occasioned  by  the 
maintenance  of  a  nuisance,  are  alotic  sufflcient  basis  for  a 
substantial  allowance  of  damages,  and  such  allowance  wU! 
not  be  disturbed  under  a  record  showing  any  reasonable 
foundation  therefor;  for  instance,  that  on  occasions  com- 
plainant was  compelled  to  close  the  doors  and  windows  on 
account  of  said  nuisance.  Boyd  v.  City  of  Oskaloosa,  179 — 
387. 

Evidence. 

Tracing  Course  of  Pollution.    On  the  question  of  the  pollution 

2  of  a  stream  and  the  subsequent  creation  of  a  nuisance,  evi- 
dence is  admissible  which  shows  the  condition  of  the  stream 
from  the  point  of  contamination  to  the  point  in  question. 
Boyd  V.  City  of  Oskaloosa,  179 — 387. 
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Znconvenlence  and  Discomfort — ^Measure  of  Damag«B.  The  meas- 
3  ure  of  recovery  of  one  who  owns  and  occupies  his  home 
and  who  has  been  deprived,  by  reason  of  a  nuisance,  solely 
of  the  comfortable  enjoyment  of  his  home,  is  the  diffM'ence 
in  the  value  of  the  use  of  his  home  with  and  without  said 
nuisance;  and  proper  evidentiary  guides  to  determine  such 
difference  are: 

1.  Evidence  of  the  extent  of  the  inconvenience  and  dis- 
comfort suffered  in  the  use  of  the  home  by  reason  of  said 
nuisance;  and 

2.  Evidence  of  the  difference  In  the  rental  value  of  the 
home  with  and  without  said  nuisance,  even  though  the 
occupant  has  lost  no  rent.  Boyd  v.  City  of  Oskaloosa,  179 — 
387. 

OOOUPYINO  CLAIMANT.     See  Quieting  Title. 
ORIGINAL  NOTICE.      See  Process. 
PARENT  AND  CHILD. 

Custody  of  Children. 

Bight  of  Parent — ^Welfare  of  Ohlld.  A  surviving  parent  has  no 
absolute  right  to  the  custody  of  his  minor  child.    The  wel- 

>  fare  of  the  child  is  paramount  (See  Section  3193,  Code, 
1897.)     Ristlng  v.  Sparboe,  179—1133. 

PARTITION. 

Parties  Defendant. 

Holder  of  Contingent  Dower.    A  husband  who  holds  a  contin- 

1  gent  or  possible  curtesy  interest  tn  lands  in  which  the  wife 
has  an  interest,  as  owner  ver  autre  me,  is  not  a  necessary 
party  defendant  in  partition  of  the  land  by  remaindermen. 
Frahm  v.  Seaman,  179 — 144. 

Evidence — Burden  of  Proof. 

Payment  of  Incumbrances.    He  who  seeks  to  establish  equitable 

2  rights  in  the  premises  sought  to  be  partitioned,  because  of 
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having  asBlsted  in  the  payment  of  incumbrances  thereon, 
must  establish  such  olaim  by  reasonably  definite  testimony. 
Miksch  V.  Miksch,  17d— 716. 

PABTNEKSHIP.    See  Judgment,  16;  Receivers,  2. 

The  Relation. 

Sharing  Losses.    Principle  recognized  that  an  agreement  to  share 

1  "losses"  is  an  essential  element  of  a  partnership.  Lingen- 
felter  v.  St.  Clair,  179—11. 

Subject  Bfatter.    Principle  recognized  that  a  partnership,  orlg- 

2  inally  so  organized  as  to  embrace  one  venture  only,  may  be 
expanded  by  mutual  acquiescence  so  as  to  embrace  any  man- 
ner of  business  that  would  make  a  profit.  Smith  v.  Smith, 
179—1865. 

Non-Oontrol  Over  Business.    The  fact  that  one  may  have  a  lim^ 

3  ited  control  over  the  management  of  a  business  Is  not  nec- 
essarily conclusive  that  he  Is  not  a  partner.  lingenfelter 
V.  St.  Clair,  179—11. 

Evidence. 

f 
Use  of  Firm  Name.    Principle  recognized  that  the  continued  use 

4  of  a  firm  name  is  admissible  as  a  fact  bearing  on  the  exist- 
ence of  a  partnership.    Llngenfelter  v.  St.  Clair,  179 — 11. 

Evidence  as  Between  Partners.    Partners  may,  by  long  continued 

5  practice,  conclusively  demonstrate  that  their  real  partner- 
ship agreement  was  that  the  services,  income  and  expense 
of  one  should  balance  the  senicee,  income  and  expense  of 
the  other,  even  though  there  were  inequalities  therein.  So 
held  where  neither  partner,  for  27  years,  was  charged  with 
any  amount  withdrawn  nor  credited  with  any  amount  de- 
posited.   Smith  V.  Smith,  179—1365. 

Firm  Property. 

Partnership  Funds  Employed  for  Private  Purpose^— BfFect.    Lands 

6  purchased  and  improved  by  one  partner  with  partnership 
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funds,  and  used  thereafter  for  a  long  series  of  years  solely 
for  family  purposes,  all  with  the  knowledge  of  the  other 
partner,  will  not  be  treated  as  partnership  proi>ert7,  no 
rights  of  creditors  being  involved;  but  the  purchaser  will 
be  charged  for  the  amount  paid  therefor.  Smith  v.  Smith, 
179—1365. 

Partnership  Real  Estate.    Principle  recognized  that  lands  held 

7  by  a  partnership  are  to  be  treated  as  personalty,  in  so  far, 
at  least,  as  necessary  to  meet  partnership  obligations  or  to 
pay  any  balance  owed  to  one  partner  upon  settlement  of  the 
partnership  affairs.    Smith  v.  Smith,  179 — 1365. 

Title  Taken  Individually— Besultlng  Tnist.     A  resulting  trust 

8  may  be  implied  from  the  fact  that  partnership  funds  are 
employed  in  the  purchase  of  lands  and  title  taken  in  the 
name  of  an  individual.    Smith  v.  Smith,  179 — 1365. 

.    Settlement  and  Accounting. 

Wrongful  Act  of  Trustee  in  Delivering  Property  to  Partner.    A 

9  partner  who  seeks  to  hold  a  trustee  of  the  partnership 
property  liable  for  wrongfully  turning  over  partnership 
funds  to  another  partner  must  first  show,  (a)  that  the  funds 
so  turned  over  were  not  used  by  the  receiving  partner  in 
the  payment  of  partnership  obligations,  and  (b)  that  the 
interest  of  the  receiving  partner  in  the  partnership  was 
not  such  as  to  justify  such  individual  appropriation.  Pierce 
V.  Caldwell,  179—868. 

PAYMENT. 

Recovery  op  Payment. 

Mistake — Evidence.  Evidence  under  the  issue  of  mistake  re- 
viewed, and  held  sufficient  to  justify  the  recovery  of  pay- 
ments.   Gosswiller  v.  Jansen,  179 — 806. 

PLEADING.  Sec  Accord  and  Satisfaction^  4 ;  LiBEii  and 
Slander^  2;  Limitation  of  Actions,,  4;  Municipai, 
Corporations,  14. 
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Form  and  Allegations  in  General. 

Ooncluslons — "Independent"    Contractors.     A    general,    sweep- 

1  ing  allegation  that  one  was  an  "independent"  contractor 
is  a  conclusion.    Sylcord  v.  Horn,  179 — 936. 

Alleging  Writing  to  Be  Libelous  Per  Se.    An  allegation  that  an 

2  exhibited  writing  is  libelous  per  se  is  surplusage.  Burg- 
hardt  v.  Scioto  Sign  Co..  179 — 397. 

Matters  Specially  Pleadable. 

Al&rmatlve  Defense.     An  affirmative  defense  must  he  pleaded 

3  hy  him  who  claims  it.  Sa  held  in  an  action  against  a  pub- 
lic utility  corporation  charged  with  unlawfully  destroying 
the  trees  of  a  property  owner,  the  corporation  contending 
that  plaintiff  should  plead  whether  defendant  had  a  fran- 
chise right  to  prosecute  its  business.  Newland  v.  Iowa  R. 
ft  L.  Co.,  179—228. 

Insurance  Policy — Waiver.    When  payment  of  death  benefits  un- 

4  der  an  accident  policy  is  distinctly  couditioned  on  the  oc- 
curring of  the  death  within  90  days  from  the  injuries,  the 
plaintiff  must  plead  and  prove  a  waiver  of  such  provision, 
in  case  the  death  admittedly  occurred  subsequent  to  the 
expiration  of  said  90  days.  (Section  3629,  Code,  1897.) 
Thompson  v.  Iowa  S.  T.  M.  Assn.,  179— G03. 

Defenses. 

Failure  to  Question  Insofllcient  Defense.    A  legally  insuflicient 

5  defense,  unquestioned  by  motion,  demurrer,  or  reply,  is 
good.  Roberts  v.  Ozias,  179 — 1141;  Citizens*  Bank  v.  Hick- 
man, 179—1178. 

Failure  of  Consideration.     Total  failure  of  consideration  is,  in 

6  effect,  pleaded  by  an  insistence  by  defendant  that  he  go 
hence  without  recovery  by  plaintiff,  because  the  warranted 
goods,  for  the  price  of  which  suit  is  brought,  were  worth- 
less. (Sections  3070,  3629,  Code,  1897.)  Rice  v.  Friend 
Bros.,  179—355. 
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Practical   Construction  of  Parties— EstoppeL     He  who  by  his 

7  conduct  has  recognized  that  his  adversary's  pleading  is 
sufficient  to  Justify  certain  relief  will  be  bound  thereby  on 
appeal.    Bank  of  Perclval  v.  Farmers*  Nat.  Bk.,  179—733. 

Dbmurrbb. 

When  Answering  Oyer  Does  not  Oonstltate  Waiyer.    Answering 

8  over,  after  an  adverse  ruling  on  a  demurrer  to  the  petition, 
does  not  waive  the  point  raised  by  the  demurrer  when  the 
same  is  repeated  in  the  answer.  Matthys  v.  Donelson,  179 — 
1111. 

Pacts  Pleaded  Oontrol  General  Allegation.    A  demurrer  does  not 

9  admit  an  allegation  of  fx*aud  ivhen  the  facts  pleaded  do  not 
show  a  legal  fraud.    Sudbury  v.  Sudbuty,  179 — 1039. 

Improper  Action  in  Equity  For  New  TriaL    A  general  equitable 

10  demurrer  will  lie  to  a  petition  in  equity  for  a  new  trial, 
when  the  petition  reveals  the  fact  that  the  action  should 
have  been  at  law,  under  the  statute  (Section  4091,  Code, 
1897).  The  defendant  need  not  move  to  transfer  to  the 
law  side  ot  the  calendar.    Yocum  v.  Taylor,  179 — 695. 

Counterclaim  Oood  in  Part.    A  demuilrer  will  not  lie  to  a  coun- 

11  terclaim  consisting  of  numerous  non-recoverable  items  and 
one  recoverable  item.  (See  Section  3561,  Code,  1897.)  Rice 
V.  EYiend  Bros.,  179—355. 

AmBNDMBNTS. 

Conforming  Pleading  to  Proof.     It  is  error  to  refuse  an  amend- 

12  ment,  though  made  at  the  close  of  all  the  evidence,  which 
conformed  the  pleading  to  the  uncontroverted  facts.  Got- 
tong  V.  Zybell,  179—11 84. 

After  Argument  on  Motion  For  New  TriaL     Amendments  are 

13  allowable  even  after  argument  on  motion  for  new  trial. 
(Sees.  3600,  3760,  Code,  1897.)  Matthys  v.  Donelson,  179— 
1111. 
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More  Specific  Statbmbnts. 

Order — Gk>inpliance.    In  an  action  for  damages  by  reason  of  an 

14  alleged  libel,  amendment  reviewed,  imd  held  to  snbetan- 
tlally  comply  with  an  order  requiring  plaintiff  to  state  "In 
what  manner"  plaintiff  was  damaged.  Burghardt  y.  Scioto 
Sign  Co.,  179—397. 

Order — Oompllance^Sufflciency.     An   order   requiring  plaintiff, 

15  in  an  action  for  damages  for  libel,  to  set  forth  the  names 
and  addresses  of  people  in  Iowa  to  whom  the  alleged  libel 
was  sent,  is  not  violated  by  an  amendment  which  (a)  sets 
forth  the  names  and  addresses  of  such  Iowa  residents,  and 
(b)  the  names  of  others  residing  outside  of  Iowa.  Burg- 
hardt V.  Scioto  Sign  Co.,  179—397. 

Waiver.    An  attempt  to  comply  with  an  erroneous  order  for  a 

16  more  specific  statement  works  a  waiver  of  the  error  in 
making  the  order.    Burghardt  v.  Scioto  Sign  Co.,  179 — 897. 

Motions. 

Irrelevant  and  Redundant  Matter.     Irrelevant  and  redundant 

17  matter  is  properly  stricken  on  motion.  (Sec.  3618,  Code, 
1897.)     Gomptograph  Co.  v.  Burroughs,  179 — 83. 

Pleading  Stricken  Matter.  A  pleading  is  properly  stricken  on 

18  motion  when  such  pleading  consists  of  a  repleading  of  mat- 
ters already  stricken  on  motion.  Comptograph  Co.  v.  Bur- 
roughs, 179—83. 

Pleading  Evidence— Motion  to  Strike.    A  pleading  of  pure  evi- 

19  dence  is  properly  stricken  on  motion.  Jeez  v;  McDonald 
Mfg.  Co.,  179—193. 

Pleading  Qood  in  Part.    It  is  error  to  strike  in  toto  a  pleading 

20  good  in  part    Burghardt  v.  Scioto  Sign  Co.,  179 — 397. 

Striking  Necessary  Allegation.    It  is  error  to  strike  from  one 

21  count  a  necessary  allegation  not  otherwise  supplied  by  the 
pleadings.    Burghardt  v.  Scioto  Sign  Co.,  179 — 897. 

Issue,  Proof,  and  Variance. 

Matters  Provable  Without  Pleading.     Facts  and  circumstances 

22  leading  up  to  and  attending  the  making  of  a  contract  may. 
Vol.  179  Ia.— 93 
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within  reasonable  limits,  be  shown  in  evidence  without  any 
pleading  of  such  facts  and  circumstances.  Therefore,  it  is 
not  prejudicial  error  to  strike  allegations  of  such  matters. 
Comptograph  Co.  v.  Burroughs,  179 — 83. 

Evidence  Must  Conform  to  Pleading.     A  pleader  can  take  no 

23  benefit  from  proofs  which  are  broader  than  his  pleading. 
Kuehl  V.  Town  of  Bettendorf,  179 — 1. 

Quantum  of  Proof — ^Warranty.    A  party  shall  not  be  compelled 

24  to  prove  more  than  is  necessary  to  entitle  him  to  the  relief 
asked  for.  So  held  where  plaintifT  pleaded  (a)  sale  and  de- 
livery, and  (b)  warranty,  and  did  not  prove  the  latter. 
(See  Section  3639,  Code,  1897.)  Wetter  Bros.  v.  Otto, 
179—873. 

• 

Becoverlng  on  Adversary's  Pleading.     A  plaintiff  who  falls  to 
26    establish  the  contract  pleaded  by  him  as  a  basis  for  recov- 
ery may,  nevertheless,  under  some  circumstances,  recover 
on  the  contract  as  pleaded  hy  defendant.    Wetter  Bros.  v. 
Otto,  179—873. 

Interest  on  Balance  Due — Allowance  Without  Prayer.    The  al- 

26  lowance  of  interest  on  the  sum  fou£d  due  in  an  equity 
cause  containing  no  general  prayer  for  equitable  relief  and 
no  specific  prayer  for  such  interest,  depends  on  the  ques- 
tion whether  substantial  justice  and  the  giving  of  complete 
relief  under  general  equitable  principles  demand  such  crf- 
lowance.     Young  v.  Young,  1'79 — 1259. 

Evidence  to  Conform  to  Pleading.    One  may  not  base  his  claim 

27  for  a  recovery  against  defendant  on  the  plea  that  he  had 
loaned  certain  property  to  another,  and  that  such  other  had 
wrongfully  sold  the  property  to  defendant,  who  converted 
the  same  to  his  own  use,  and  subsequently  claim  a  recov- 
ery on  the  theory  that,  even  though  he  had  sold  the  prop- 
erty to  such  other  person,  the  defendant  was  liable  because 
such  other  person  had  not  paid  plaintiff.  Biggs  v.  Carter, 
179—284. 

PRESCRIPTION.       See  Highways. 
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PRESUMPTIONS.  See  Acknowledgment;  Appeal  and 
Error,  10;  Bills  and  Notes,  3,  5;  Boundaries;  Dedi- 
cation, 2 ;  Deeds,  3 ;  Evidence  ;  Insueancb,  8 ;  Intoxi- 
cating Liquors,  6;  Limitation  op  Actions,  2;  Muni- 
cipal Corporations,  14;  Wills,  11. 

PRINCIPAL  AND  AGENT. 

Mutual  Bights,  Etc. 

Subagent  Placing  Ck>llectioii8  to  Credit  of  Agmt.    It  is  immate- 

1  rial  that  a  subagent,  who  had  authority  from  a  general  and 
unlimited  agent  to  receive  payment  of  negotiable  mortgage 
securities  belonging  to  the  principal,  placed  collections  to 
the  credit  of  the  general  agent  instead  of  to  the  credit  of 
the  principal.    Bissell  v.  Spring,  179 — 1005. 

Powers  op  Agent. 

Aathority  to  Becelve  Payment.    Possession  of  negotiable  paper 

2  is  by  no  means  the  only  legal  evidence  of  authority  to  re- 
ceive payment.  Authority  on  the  part  of  one  to  receive 
payment  on  behalf  of  a  creditor  may  be  established  by  con- 
duct.   Bissell  V.  Spring,  179 — 1005. 

Acts  and  Declarations  to  Prove.    The  acts  of  an  agent,  with  the 

3  knowledge  of  his  principal,  may  be  very  competent  as  bear- 
.  ing  on  his  authority.    Seevers  v.  Cleveland  Coal  Co.,  179 — 

236. 

PRINCIPAL  AND  SURETY. 

Discharge  of  Surety. 

Demand  For  Suit — ^Alternate  Bight  of  Creditor.    A  creditor  re- 

1  ceiving  a  statutory  demand  for  suit  against  the  principal 
debtor  may  counter  with  permission  to  the  surety  to  sue 
in  the  creditor's  name.  (Section  3065,  Code,  1897.)  Citi- 
zens Bank  v.  Hickman,  179 — 1178. 

Demand  For  Suit — Furnishing  Ctopy  to  Surety.    A  surety  may 

2  not  predicate  a  release  from  liability  on  the  ground  that 
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.  the  creditor  failed  to  furnish  a  copy  of  the  writing,  (a) 
when  the  surety  never  made  demand  for  such  copy,  (b) 
when,  at  all  times,  through  his  attorney,  the  surety  had 
po^esaion  of  the  files  in  another  proceeding  which  contained 
such  copy.  (Section  3065,  Code,  1897.)  CitizenA  Bank  y. 
Hickman,  179—1178. 

Statutory  Demand — ^Insaflldent  OompUance.  Filing  a  claim 
3  against  the  estate  of  a  surety  is,  without  more,  manifestly 
not  a  compliance  with  a  statutory  demand  by  the  personal 
representatives  of  the  deceased  surety  that  the  creditor  be- 
gin action  against  the  principal  debtor.  (Section  3064,  Code, 
1897.)    Citizens  Bank  v.  Hickman,  179--1178. 

PROCESS.        See  Statutes^  4. 

Original  Notigb. 

Marriage  Name  in  lileu  of  Maiden  Name.    Full  jurisdiction  of 

1  the  person  of  a  married  woman  is  obtained,  in  an  action 
against  her,  by  proceeding  against  her  under  a  name  con- 
sisting of  the  surname  and  Christian  name  of  her  husband, 
preceded  by  the  prefix  "Mrs."  McDonnell  v.  Winthrop  St 
6k.,  179—551. 

Nonresident  CompanieB — Service — Jurisdiction.     Jurisdiction  of 

2  a  nonresident  insurance  company,  which  has,  under  Sec 
1808,  Code,  1897,  agreed  that  service  of  process  on  it  may 
be  made  by  serving  the  state  auditor  (now  commissioner  of 
insurance  J,  is  complete  both  by  said  service  and  by  appear- 
ance and  pleading  generally.  Frlck  v.  Hartford  Life  Ins. 
Co.,  179—149. 

QUIETING  TITLE. 

Prdcbbding  and  Eblief. 

Scope  of  Inquiry — ^Bights  of  Occupying  Claimant.  An  occupying 
claimant  may  not  have  his  rights  adjusted  in  the  decree 
which  quiets  title,  the  first  being  at  law,  the  latter  in  equity. 
Much  less  has  the  court  power,  on  the  sole  issue  as  to  who 
owns  the  property,  to  enter  a  decree  which  providea  for  the 
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•  .  appFaisexnent  of  the  improvementfi,  and  which,  in  its  last 
analysis,  compels  the  owner  of  the  real  estate,  «t  the  option 
of  the  defeated  claimant,  to  buy  the  ifn/provements.  C.  R.  I. 
*  P.  R.  Co.  V.  P.earl  City  Fuel  Co.,  179—1269. 

•  ■  •  •  • 

BAILBOADB. 

Accidents  at  Crossings. 

Oontrihutory  Negligence.  One  who,  for  a  distance  of  more  than 
500  feet,  with  his  back  partly  towards  a  train,  driyes 
straight  towards  and  upon  a  well-known  crossing  and  In 
front  of  said  train,  which  he  might  have  seen  for  three 
quarters  of  a  mile  distant,  and  which  he  knew  was  about 
due  to  pass,  without  taking  any  precautions  as  to  the  train, 
is  per  86  guilty  of  contributory  negligence.  Duggan  y.  Chi- 
cago, M.  4  St.  P.  R.  Co.,  17^—1072. 

ItEOEIVEBS. 

Appointment. 

Lis  Pendens.    Equity  always  proceeds  with  extreme  caution  In 

1  appointing  a  receiver  as  against  a  defendant  who  not  only 
holds  the  legal  title  to  property  but  is  In  possession  and 
enjoyment  thereof.  (Sec.  3822,  Code,  1897.)  Thomas  v. 
Timonds,  179—509. 

Jurisdiction — ^Partna^hip  Matters.     No  receiver  should  be  ap- 

2  pointed  in  an  action  to  settle  the  division  of  partnership 
property  when  the  rights  of  creditors  are  not  involved,  and 
both  partners  are  acting  in  good  faith  and  are  solvent. 
Smith  y.  Smith.  179—1366. 

BEFOSMATION  OF  INSTRUMENTS. 

Mistake. 

Degree  of  Proof.    Principle  recognized  that  the  evidence  Justify- 
1    Ing  the  reformation  of  an  instrument  on  the  ground  of  mis- 
take must  be  clear,  satisfactory  and  free  from  reasonable 
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doubt.    Schultz  V.  Lldtka,  179 — 652.    See  Welch  ▼.  Schlappi» 
179—474. 

SInowledge  of  Mistake.  Principle  recognized  that  one  is  held 
2  to  know  that  which,  with  reasonable  diligence,  and  in  the 
light  of  the  attending  circumstances,  he  might  have  dis- 
covered, and  that  long-continued  delay  in  moving  for  the 
correction  of  a  mistake  may  act  as  a  bar  to  relief.  Parkin- 
son V.  Parkinson's  Heirs,  179 — 414. 

RELEASE. 

Requisites  and  Validity. 

Avoidance — Fraud.    A  written  release  of  a  valuable  right  or  sub- 

1  sisting  cause  of  action  may  be  repudiated  on  the  ground  of 
fraud  and  misrepresentation.  Jeez  v.  McDonald  Mfg.  Co., 
179—193. 

Avoidance — ^Return  of  Consideration  Beceived.     A  release  may 

2  be  avoided  for  fraud  and  misrepresentation  without  return- 
ing the  consideration  received  for  the  release  when  it  ap- 
pears that  the  consideration  was  given  to  the  injured  party 
for  known  and  acknowledged  injuries  and  for  nothing  elae. 
Jeez  V.  McDonald  Mfg.  Co.,  179 — ^193. 

Evidence. 

Avoidance — ^Fraud.     On  the  question  ^whether  a  release  of  a 

3  valuable  right  was  secured  by  fraud,  all  conversations  be- 
tween the  parties,  both  before  and  after  the  release  was 
executed,  relating  to  a  settlement,  should  be  received.  Jeez 
V.  McDonald  Mfg.  Ck).,  179—193. 

REMAINDERS.    See  Wills,  19,  20. 
SALES. 

CONSTBUCTION  OP  CONTRACT. 

Executed  or  Executory— Conditions.    Whether  a  contract  of  sale 
1    is  executed  or  executory   depends  fundamentally   on  the 


Indbx,  Vol.  179.  1479 

Salbs  Continued 

Intent  of  the  parties.  If  parties  actually  intend  to  fully 
execute  the  contract,  such  intent  controls,  even  though 
"something  remains  to  be  done/'  viz.,  delivery.  Rhynas  v. 
Keck,  179—422. 

Bzecnted  Bales  and  Passing  of  Title.    An  agreement  by  a  vendor 

2  to  sell  and  by  vendee  to  buy  28  existing  hogs,  averaging 
about  120  pounds,  and  at  a  stated  price,  is  a  completed — ^an 
executed — sale.     Rhynas  v.  Keck,  179 — 422. 

Rescission  by  Biitbr. 

Ck>ndact  Working  Forfeiture  of  Bight.     Retention  and  sale  of 

3  warranted  goods  after  fully  discovering  their  worthlessness, 
works  a  forfeiture  of  the  right  to  rescind.  Rice  v.  Friend 
Bros.,  179—355. 

Warranty  of  Satisfaction — ^Delay  in  Indicating  Dissatisfaction. 

4  The  right  of  a  purchaser  of  an  article  to  return  the  same, 
in  accordance  with  the  contract,  in  case  it  does  not  prove 
satisfactory  to  him,  Is  wholly  lost  by  failure  of  the  pur- 
chaser to  indicate  his  dissatisfaction  within  a  reasonable 
time.    Wetter  Bros.  v.  Otto,  179 — 873. 

Rescission  for  Breach  of  One  of  Several  Warranties.     Principle 

5  recognized  that  proof  of  the  breach  of  one  of  several  al- 
leged warranties  Justifies  rescission.  Todd  Shoe  Co.  v. 
Pierce  Shoe  Co.,  179 — 1383. 

Rescission  Within  Reasonable  Time.     Suggestions  of  a  vendor 

6  that  vendee  place  the  goods  in  controversy  on  sale,  and  that 
vendor  would  later  adjust  any  defect  in  quality,  will  not 
indefinitely  postpone  the  period  within  which  vendee  must 
rescind,  the  suggested  arrangement  not  being  such  as  to 
operate  as  a  waiver  of  the  right  to  rescind.  Todd  Shoe  Co. 
V.  Pierce  Shoe  Co.,  179—1383. 

Delivery  and  Acceptance. 

Warranty  of  Satisfaction — ^Acts  Oonstitating  Acceptance.    Acts 

7  constituting  unequivocal  assumption  of  ownership  on  the 
part  of  a  purchaser,  of  an  article  purchased  under  a  guar- 
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anty  that  it  should  prove  satisfactory  to  the  purchaser, 
precludes  reliance  on  such  guaranty,  even  though  the  pur- 
chaser was,  in  fact,  dissatisfied.  Wetter  Bros.  y.  Otto, 
179—873. 

Bvidence  Beceivahle  Under  Plea  of  Completed  Bale.    A  plea  by 

8  plaintiff  of  completed  sale  lays  the  foundation  for  evidence 
of  any  state  of  facts  showing  acceptance.  So  held  where, 
in  response  to  such  a  plea,  defendant  answered  that  he  pur- 
chased under  a  guaranty  that  the  article  would  prove  satis- 
factory to  him,  and  that  such  was  not  the  case,  but  plain- 
tiff was  permitted  to  establish  the  purchaser's  acceptince 
by  showing  that  the  purchaser  had  loaned  the  article  to 
strangers.    Wetter  Bros.  v.  Otto,  179 — 873. 

Warranties. 

Implied  Warranties.    An  executory  sale  by  a  manufacturer  of  a 

9  definite  thing,  to  be  used  for  a  definite  purpose,  and  so 
known  to  the  seller,  carries  an  implied  warranty  of  riarket- 
ableness  and  reasonable,  fitness  for  the  purpose  intended. 
Rice  v.  Friend  Bros.,  179—355. 

Implied  Warranty— Latent  Disease  in  Animals.    There  is  no  im- 

10  piled  warranty,  in  an  executed  contract  of  sale,  against  the 
existence  of  latent  and  non-discoverable  disease  in  animals 
sold  for  human  consumption,  even  though  the  vendee  pays 
a  "sound"  price  therefor.    Rhynas  v.  Keck,  179 — 122. 

Warranty  of  Satisfaction— Failure  of  Flea.     A  plea  that  an 

11  article  was  bought  under  a  guaranty  that  the  purchaser 
should  be  satisfied  therewith,  necessarily  falls  (a)  if  the 
purchaser  was,  in  fact,  satisfied,  (b)  if  the  purchaser  was, 
in  truth,  dissatisfied,  but  did  not  so  assert  within  a  reason- 
able time,  or  (c)  If  the  purchaser  fully  accepted  the  article, 
notwithstanding  his  dissatisfaction.  Wetter  Bros.  v.  Otto, 
179—873. 

Warranty  of  Satisfaction — Oood  Faith.    One  who  pleads,  in  de- 
ll   fenae  to  an  action  for  the  purchase  price  of  an  article,  that 
he  purchased  the  article  under  a  guaranty  that  he  would 
be  satisfied  therewith,  has  the  burden  to  show  (a)  that  he 
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was  dissatisfied,  and    (b)    that  his  dlssatlsfactioo  was  in 
good  faith.    Wetter  Bros.  v.  Otto,  179 — 878. 

Breack— Knowledge  of  Falsity.    The  rule  that  a  pleader.  In  an 

13  action  at  law  for  damages  for  false  representations,  must 
allege  that  the  maker  of  the  representations  knew  they 
were  false,  has  no  application  where  the  damages  sought  to 
be  recoyered  are  for  breach  of  warranty.  (See  Section  3659, 
Code,  1897.)     Rice  v.  Friend  Bros.,  179—355. 

Rbmbdibs  of  Sellbr. 

Action  For  Frlce— Measure  of  Damages.     lu  an  action  for  the 

14  price  of  goods  sold,  an  instruction  that,  if  the  Jury  found 
against  defendant  on  his  claim  of  rescission,  It  should  allow 
plaintiff  the  invoice  price,  was  correct,  Inasmuch  as  the 
parties  had  agreed  that  the  Invoice  price  was  the  market 
price,  and  inasmuch  as  defendant  waived  all  damages  by 
electing  to  rescind.  Todd  Shoe  Go.  v.  Pierce  Shoe  Go.,  179 
—1383. 

COTJNTBRCIJklM  FOR  BREACH  OF  WARRANTY. 

Conduct  Precluding  Besclssion— Bight  to  Ooonterclalm.     After 

15  learning  that  warranted  goods  are  worthless,  a  vendee  may 
so  use,  handle  and  sell  them  as  to  absolutely  close  the 
door  to  a  rescission;  yet  he  may  counterclaim  against  the 
price  for  all  damages  sustained  by  him  by  reason  of  the 
breach  of  the  toarranty,  not  including,  however,  goods  sold 
or  used  after  fully  discovering  their  worthless  character. 
Rice  y.  Friend  Bros.,  179—355. 

Breach  of  Warraiity*-Blght  to  Ooonterclalm.    Counterclaim  for 

16  breach  of  warranty  will  not  lie  as  to  goods  sold  by  the 
vendee  after  fully  discovering  their  worthless  character. 
Rice  V.  Friend  Bros.,  179 — 355. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

School  Buildings. 

Powers  of  Electors  and  Directors  Contrasted.     Electors  decide 
1    whether  a  schoolhouse  shall  be  built  and  the  maximum 
.  amount  to  be  spent  thereon. 
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The  directors  decide  how  It  shall  be  built  and  u>hat  it 
shall  costt  within  the  limit  of  the  authorization. 

Held,  the  Insertion,  without  intent  to  mislead,  in  a  pe- 
tition for  a  schoolhouse  and  in  the  notices,  etc.,  of  the  elec- 
tion, of  a  statement  that  the  proposed  schoolhouse  would 
be  built  of  brick,  was  not  binding  on  the  directors,  nor  were 
the  directors  obligated  to  spend  the  entire  amount  authoi^ 
ized.    Knaack  v.  School  Twp.  of  Black  Hawk,  179—410. 

Consolidated  Districts. 

Petition — Jurisdiction  to  Determine.    The  filing  of  a  petition  for 

2  a  consolidated  school  district  confers  full  jurisdiction  on 
the  school  board  to  determine  Its  sufficiency.  Smith  ▼. 
Blalrsburg  Ind.  School  Dist.,  179 — 500. 

Petition— What  Constitutes  ''Filing."     The  act  of  handing  a 

3  petition  for  a  consolidated  school  district  to  a  member  of 
the  school  board,  with  the  later  presentation  cf  it  to  the 
full  board  and  retention  of  the  petition  thereafter « by  the 
secretary  to  the  board,  without  any  formal  entry  or  en- 
dorsement thereon,  constitutes  a  sufficient  filing.  Smith  y. 
Blalrsburg  Ind.   School  Dist.,  179—500. 

Petition — Sufficiency.     A  petition  for  a  consolidated  school  dis- 

4  trict,  which,  by  governmentAl  description,  specifically  de- 
scribes contiguous  territory  surrounding  the  independent 
district  with  which  it  is  filed,  will  be  construed  as  embrac- 
ing the  territory  toithin  such  independent  district,  though 
such  territory  is  not  specifically  mentioned  in  the  petition. 
(Sec.  2794-a,  Code  Supplemental  Supp.,  1915.)  Smith  v. 
Blalrsburg  Ind.  School  Dist,  179—500. 

•  Petition — ^Approval  by  County  Superintendent.    A  petition  for  a 

5  consolidated  school  district  may  be  approved  by  the  coun- 
ty superintendent  either  before  or  after  it  is  signed  by  the 
petitioners.  Smith  v.  Blalrsburg  Ind.  School  Dist,  179 — 
500. 

Petition — ^Refusal  to  Permit  Inspection.     It  is  immaterial  that 

6  school  officials  refused  to  permit  an  inspection  of  a  peti- 
tion for  a  consolidated  school  district  after  such  petition 
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had  been  declared  sufflcient  and  after  time  for  appeal  from 
such  finding  had  expired.  Smith  y.  Blairsburg  Ind.  School 
Dist,  179—500. 

Erroneous  Proceeding— Method  of  Beview.    An  error  on  the  part 

7  of  the  school  board  in  determining  the  sufficiency  of  a  pe- 
tition for  a  consolidated  school  district  must  be  corrected, 
not  on  certiorari,  but  by  appeal  to  the  county  and  state 
superintendents.  (Sees.  2818-2820,  Code,  1897.)  Smith  y. 
Blairsburg  Ind.  School  Dist,  179—500. 

Bight  of  District  Deprived  of  Territory.    The  right  of  a  school 

8  corporation  which  has,  by  the  organization  of  a  consolidated 
district,  been  deprived  of  certain  territory,  is  to  adjust  Its 
accounts  with  the  new  district.  Smith  v.  Blairsburg  Ind. 
School  Dist.,  179—500. 

SEDUCTION. 

Civil  Liabimty. 

Loss  of  Services  of  Minor.  A  parent,  in  addition  to  exemplary 
damages,  may  recover  for  loss  of  the  services  of  his  minor 
child  consequent  on  seduction,  without  showing  that  he 
had  work  for  the  minor  to  do.  It  Is  immaterial  that  the 
minor  consented  to  her  debauchment.  Reutkemeler  v. 
Nolte.  179—342. 

SET-OFF  AND  OOUNTEBCLAIBl    See     Limitation     of 
ACTIONS;  3;  SalbS;  15,  16. 

Subject  Matter. 

Oommon-Law    Set-Off.      "Counterclaim"    Includes    common-law 

1  "set-off."  (Section  3570,  Code,  1897.)  Rice  v.  Friend  Bros., 
179—355. 

Breach  of  Warranty.    Damages  for  breach  of  an  express  or  Im- 

2  plied  warranty  in  the  sale  of  goods,  constitutes  a  proper 
counterclaim  in  an  action  for  the  price  of  said  goods.  (See 
Section  3670,  Code,  1897.)    Rice  v.  Friend  Bros.,  179 — 356. 
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SHERIFFS  AND  CONSTABLES. 

CJOMPBNSATION. 

.    Oare  of  Priaonexs.    Compensation  for  "waiting  on  and  washing 

1  for  prisoners,"  as  provided  by  Section  511,  Paragraph  17, 
Code  Supplement,  1913,  is  in  addition  to  the  regular  salary 
of  the  sheriff  as  provided  by  Section  GlO-a,  Code  Supple- 
ment, 1913.     McCord  v.  Page  County,  179 — ^1032. 

Oare  of  Prisoners— Pleading.     In  an  action  by  a  sheriff  to  re- 

2  cover  compensation  for  caring  for  prisoners  for  a  series  of 
years  running  through  a  series  of  succeeding  official  terms, 
plaintiff  need  not  state  the  number  of  official  terms  served 
and  the  beginning  and  end  thereof,  nor  separate  his  claims 
by  official  terms  and  in  separate  counts.  McCord  v.  Page 
County,  179—1032. 

Duties^  Etc. 

Quarterly  Beports — ^Necessity.    In  an  action  by  a  sheriff  to  re- 

3  cover  compensation  for  "waiting  on  and  washing  for  prison- 
ers," plaintiff  should  state  in  his  petition  whether  or  not 
such  claims  were  presented  quarterly  to  the  board  of  super- 
visors, and,  if  so  presented,  the  amount,  if  any.  allowed 
thereon.  (See  Section  508,  Code  Supplement,  1913.)  Mc- 
Cord V.  Page  County,  179—1032. 

I* 

SOLDIERS'  PREFERENCE  ACT.    See  Certiorari,  1,  3. 
SPECIFIC  PERFORHANCE. 

EVIDBNCE. 

Sufficiency.  Evidence  reviewed,  and  held  sufficient  to  Justify 
a  decree  of  specific  performance.  Monroe  v.  Servis,  179 — 
683;  Whitlatch  v.  Brown,  179—371. 

STATUTES. 

Construction. 

Useless  Acts.    Principle  recognized  tbat  the  law,  though  statu- 
1    tory,  will  not  require  useless  acts.    Citizens  Bank  v.  Hick- 
man, 179—1178. 
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Forfeitnrefe— Strict  OonstmetloiL    Principle  recognized  that  the 

2  law  difllikee  forfeitures.    Citizens  Bank  ▼.  Hickman,  179— 

1178. 

»  -   -  •  '       -      .  . . 

Mandatory  or  Directory.    Prluclr)lo  recognized  that  statutes  fiz- 

3  Ing  the  date  for  the  doing  of  &om<^tbing  whl6h  may  as 
effectually  be  done  at  any  other  time,  and  merely  for  the 
orderly  transaction  of  business,  are  usually  regarded  as 
directory.    Tengel  v.  Allen,  179— 63S. 

Scope  of  Term  "lustmment.*'     The  return  of  service  of  an 

4  original  notice  and  the  due  veriflcHtlon  thereof  by  affldaTit, 
is  the  "proof  of  an  instrument"  within  the  meaning  of  the 
Code  of  Montana,  Sanders'  Bkiition,  Section  1621,  providing 
that  officers  authorized  to  take  the  '*proof  of  instruments" 
are  authorized  to  administer  oaths.  Elvin  v^  Powell,  179 
—899. 

SUBROGATION. 

Action  to  Enforce. 

Form  of  Decree — Principal  and  Agent.  In  a  Joint  •equitable  ac- 
tion against  a  principal  and  agent  for  the  wrongful  acta 
of  the  agent,  it  is  proper  to  so  shape  tJ^e  -decree  that  the 
principal,  upon  payment  of  the  judgment,  will  be  subrogated 
to  tbe  righta  of  the  plain tlCT.  Bank  of  Percival  v.  Farmers' 
Nat.  Bk.  179—738. 

TAXATION. 

Nature  and  Extent  of  Power. 

Special  Assessments— Distinction.     Distinction  between  "taxes" 
^    -1    and.  "special  assepaments" .  discussed.     Cornelius  v.  Ktom- 
,  minga, .  179— 712.    - 

'•  •"        ■  '     '  .".*.",         "      ' . 

-AS^BSiSMENT."       -        -  '       - 


Valuation — Corporate  Stock.    A  single  sal^  by  the  corporatiou  of. 
2    corporate  stock  may  not  neceeearily  furnish  a  correct  stand- 
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ard  from  which  to  determine  the  actual  value  of  said  stock 
for  taxation  purposes.    McElhinney  v.  Rainbow,  179 — 558. 

LiBN  AND  Priority. 

Failure  to  Comply  With  8tatates--Mtmicipal  Special  Anesonents. 

3  Principle  recognized  that  taxes  or  special  assessments  do 
not  become  Hens  on  real  esta-te  In  the  absence  of  strict 
compliance  with  statutes  providing  for  a  lien.  Halvorson 
V.  Mullln,  179—293. 

Sales  of  Land. 

Kon-Llenable  Quality  of  Tax  As  Affecting  Bight  to  SelL    Prin- 

4  ciple  recognized  that  the  right  of  the  public  authorities  to 
sell  real  estate  for  the  nonpayment  of  taxes  or  assessments 
may  exist,  even  though  such  taxes  or  assessments  are  not 
Hens  upon  the  lauds  as  between  a  vendor  and  vendee. 
Halvorson  v.   Mullln,  179—293. 

TIME. 

Computation. 

Bzcluding  Days— Sundays — J'udgment  of  Justice  of  the  Peace. 
A  judgment  Is  valid  when  entered  by  a  justice  of  the  peace 
on  Monday  when  the  third  day  given  by  law  for  entering 
the  judgment  falls  on  Sunday.  (See.  48,  Par.  23;  Sec.  4522. 
Code,  1897.)     Bruce  v.  Pope,  179 — 1161. 

TORTS. 

Defenses. 

Honest  Belief  and  Judgment  of  Wrongdoer.  The  victim  of  a 
tort  may  not  be  denied  recovery  because  the  wrongdoer, 
in  doing  the  wrongful  act,  acted  in  accordance  with  his 
honest  belief  and  jiidgment.  Thompson  v.  Belmond  Tel. 
Co.,  179—1242. 

TBANSACTIONS  WITH  DECEASED.     See  Witnesses. 
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TRIAL. 

Notice  of  Trial. 

Personal  Service  Not  Required.    Litigants  and  their  counsel  are 

1  required  to  take  notice  of  the  filing  of  trial  notices.  It  Is 
not  the  ex-officlo  duty  of  the  clerk  to  furnish  them,  with- 
out request,  copies  of  printed  calendars.  Weitzel  y.  Lieuwen, 
179—1250. 

Reception  of  Evidence. 

Bejection  of  Evidence — Curing  Error.    Error  in  the  rejection  of 

2  evidence  is  cured  by  the  subsequent  reception  of  the  same 
evidence.     Rolfs  v.  Mulllns.  179— liTG. 

Cumulative  Evidence — Limiting  Number  of  Witnesses.    The  trial 

3  court  has  a  fair  discretion  as  to  the  number  of  witnesses 
whom  he  will  permit  to  speak  to  the  same  point.     State 

\.  011:111^1    3,     ..       .-. 

Withdrawal — Effect  on  Former  Ruling.    Principle  recognized  that 

4  a  ruling  correctly  authorizing  the  reception  of  certain  evi- 
dence is  not  rendered  erroneous  by  a  subsequent  withdrawal 
of  such  evidence.    Blvln  v.  Powell,  179—899. 

Conduct  of  Counsel. 

Argument — Far-fetched  Deductions.     Considerable  latitude  will 

5  be  accorded  to  counsel  in  argument  in  drawing  deductions 
from  the  testimony  introduced.  Barr  v.  Clinton  B.  Works, 
179—702. 

Improper  Argument.     Indulging,  in  argument,  in  inflammatory 

6  remarks,  though  largely  foreign  to  the  issue  on  trial,  does 
not  necessarily  demand  a  reversal.  Barr  v.  Clinton  B. 
Works,  179—702. 

Discourtesy  to  Opposing  Counsel  and  Witnesses.     Discourteous 

7  language  by  counsel  to  the  opposing  counsel  and  witnesses 
does  not  of  itself  constitute  ground  for  reversal.  Hall  v. 
City  of  Shenandoah,  179—1192. 
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Instructions — Form,  Requisites  and  Sufpicibncy. 

Correct  But  Inexplicit — ^Waiver.     The  lack  of  fullness  and  ex- 

8  plicitness  In  a  correct  Instruction  is  waived  by  failure  to 
request  the  giving  of  the  more  explicit  Instruction.  Rich- 
ards V.  Crosby,  179 — 1355;  Todd  Shoe  Co.  v.  Pierce  Shoe  Co., 
179—1388. 

Partial  Covering  of  Case.    An  instruction  Is  not  erroneous  be- 

9  cause  not  fully  covering  the  case,  other  instructions  supply- 
ing The  deficiency.    Seevers  v.  Cleveland  Coal  Co.,  179 — ^235. 

Oeneralization.    Instructions  need  not  specifically  mention  each 

10  and  every  class  of  testimony  which  the  Jury  may  or  should 
consider  on  a  matter  in  Issue;  it  Is  sufficient  for  the  court 
to  direct  the  jury  to  consider  all  the  evidence  bearing  on 
such  issue.     Hall  v.  City  of  Shenandoah,  179 — 1192. 

Failure  to  Submit  Issue.    Failure  to  submit  an  issue  to  the  jury 

11  is  proper  when  he  who  presents  it  does  not  ask  for  such 
submission,  but  Insists  that  the  court  sustain  such  issue 
as  a  matter  of  laic:  So  held  on  an  issue  of  accord  and 
satisfaction.     Shull  v.  McCrum,  179—1232. 

Confused  and  Bfisleading  Instructions.     Instructions  as  to  the 

12  nature  of  an  alleged  libel  reviewed,  and  held  confusing: 
Roddy  V.  Gazette  Co.,  179 — 50. 

Cautionary  Instructions — ^Double  Damages^- Nuisance.    The  jury 

13  should  be  duly  cautioned  against  awarding  double  dam- 
ages, or  anything  in  excess  of  just  compensation,  in  an 
action  to  recover  solely  for  inconvenience  and  discomfort 
in  the  enjoyment  of  a  home  owing  to  a  nuisance,  when  the 
evidentiary  guides  to  determine  just  recovery  include:  (a) 
Evidence  of  the  extent  of  the  inconvenience  and  discom- 
fort suffered;  and  (b)  evidence  of  the  difference  In  the 
rental  value  of  the  occupied  home  with  and  without  said 
nuisance.    Boyd  v.  City  of  Oskaloosa,  179 — 387. 

Instructions — Applicability  to  Plbadings. 

What  Constitutes  Withdrawal  of  Pleading.    An  instruction  that 

14  only  one  of  three  deteii^es  (pleaded  In  as  many  counts)  Is 
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submitted  to  the  jury,  does  not  necessarily  constitute  a 
toithdrawal  of  the  pleading  which  raises  the  rejected  issues. 
The  pleadings  of  the  two  counts  raising  the  rejected  issues 
may  so  far  supplement  the  pleadings  of  the  other  count  as 
to  afPord  basis  for  the  issue  actually  submitted.  Waukeo 
Sav.  Bk.  V.  Jones,  179 — 261. 

Instructions — ^Applicability  to  Evidbncb. 

Unsupported  Issues.    Issues  unsupported  by  the  evidence  should 

15  not  be  submitted.  Newland  v.  Iowa  R.  ft  L.  Co.,  179 — 228; 
Seevers  v.  Cleveland  Coal  Co.,  179 — 235;  Baker  v.  Zimmer- 
man, 179—272. 

Imposition  of  Undue  Burden.    It  will  be  presumed  that  the  jury 

16  applied  the  instructions  to  the  evidence  actually  before 
them,  not  to  possible  evidence  not  before  them.  So  held 
where  the  court  instructed  the  jury  that  a  plaintiff  bank 
would  not  be  a  holder  of  the  note  in  question  in  due  course 
if,  before  discounting  the  note,  any  of  the  officers  had  actual 
notice  of  the  fraud  attending  the  note,  the  record  evidence 
showing  that  the  cashier  was  the  only  officer  having  any- 
thing to  do  with  the  transaction.  Waukee  Sav.  Bk.  v.  .Tones, 
179—261. 

Instructions — Requests. 

Construction  and  Operation — ^Failure  to  Establish  Defence.     A 

17  request  by  plaintiff  that  the  court  instruct  that  a  named 
defense  has  not  been  established  is,  in  effect,  a  request  that 
the  court  withdraw  such  issue  from  the  jury.  Waukee  Sav. 
Bank  v.  Jones,  179 — 261. 

Instructions — Objections. 

Waiver.     The  objection  that  instructions  are  oral  instead  of 

18  in  writing  is  waived  by  failure  to  object  when  the  instruc- 
tions are  given.  (Sec.  3705-a,  Code  Supp.,  1913.)  Martin 
V.  Oormly>  179 — 688. 

Verdict. 

Amendment  by  Jury.    The  separation  of  a  jury  after  returning 
-     19    a  sealed  verdict  does  not  prevent  them  from  being,  recalled, 
Vol.  179  lA.— 94 
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if  promptly  done,  and  directed  to  do  the  ministerial  act  of 
inserting  in  the  verdict  a  fact  already  determined  hut  in- 
advertently omitted.  So  held  where  the  jury  was  recalled 
and  directed  to  Insert  the  date  from  which  interest  teas 
to  he  computed,    Matthys  v.  Donelson,  179 — 1111. 

Ezcesslveness.     Verdict  of  $500  actual,  and   $6,000  exemplary, 

20  damages  for  seduction  of  minor,  under  circumstances  show- 
ing great  wantonness  and  depravity,  sustained.  Reutke- 
meier  v.  Nolte,  179—342. 

Inconsistent  Findings  of  Jury — Oonstruction.    A  finding  by  the 

21  Jury  that  the  recovery  reported  by  them,  in  an  action  for 
nuisance,  was  solely  for  "inconvenience  and  discomfort" 
suffered  by  plaintiff  in  the  comfortable  enjoyment  of  his 
home,  is  not  necessarily  a  finding  that  the  Jury,  in  com- 
puting their  verdict,  excluded  all  evidence  as  to  diminu- 
tion in  rental  value,  the  witnesses,  in  giving  their  answers 
on  such  value,  not  having  indicated  to  what  extent  they 
gave  consideration  to  the  element  of  ''inconvenience  and 
discomfort"  resulting  from  the  nuisance.  Boyd  y.  City  of 
Oskaloosa,  179 — 387. 

TBOVEB  AND  CONVERSION. 

Acts  Constituting. 

Purchase  of  Property  not  Paid  For.    One  who  purchases  prop- 

1  erty  may  not  be  charged  with  conversion  simply  ^because 
his  vendor  has  not  paid  therefor.  Biggs  v.  Carter,  179 — 
284. 

Ck>mpromise  Offer.    One  riffhtfully  in  possession  of  property  by 

2  virtue  of  a  lease,  does  not  forfeit  such  right  by  a  mere 
offer,  in  the  nature  of  a  compromise,  to  surrender  such 
possession  provided  he  is  paid  a  sum  of  money  claimed 
to  be  due  him.    Williams  v.  Rodinger,  179—615. 

Conversion  Following  Contract  Bescission.     Evidence  reviewed. 

3  and  held  sufficient  to  establish  a  resci3sion  of  a  contract 
of  sale,  and  that,  consequently,  the  note  given  for  the  pur- 
chase price  thereimon  became  the  property  of  the  maker 
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thereof,  and  was  converted  by  the  former  payee  and  hlB 
co-conspirator  to  their  own  use.  Richards  v,  Crosby,  179 — 
1355. 

TRUSTS.   See  Guardian  and  Ward,  2. 
Rbsultinq  Trusts. 

Parol  Evidence  to  BstabUah.     A  resulting  trust  may  be  estab- 

1  llshed  by  parol  evidence.     Smith  v.   Smith,  179 — 1365. 

Element  of  Fraud  Not  Essential.     Bad  faith  or  fraud  is  not 

2  essential  to  the  establishment,  in  favor  of  a  partnership, 
of  a  resulting  trust  in  lands.     Smith  v.  Smith,  179 — 1365. 

Appointment,  Etc.,  of  Trustee. 

Wills — ^Restraint    on    Alienation — Nonnecessity    for    Trustees. 

3  Temporary  restraints  on  the  alienation  of  a  devised  fee» 
the  title  to  which  is  in  no  manner  suspended,  create  no 
necessity  for  a  trusteeship  during  the  period  of  restrained 
alienation.     Porter  v.  Tracey,  179 — 1295. 

VENDOR  AND  PXTROHASER. 

Construction  of  Contract. 

Equitable  Ownership.    Principle  recognized  that  one  who  enters 

1  into  a  valid  contract  to  purchase  real  estate  becomes  the 
equitable  owner  thereof  from  the  date  of  the  contract 
Johnston  v.  Robertson,  179 — 838. 

Quantity  of  Land — ^Deflciency — ^Evidence.     Evidence   reviewed, 

2  and  held  to  show  that  the  computation  made  on  a  survey 
was  so  imperfect  as  not  to  establish  the  claim  that  there 
was  a  deficiency  in  the  acreage  called  for  by  the  deed  and 
bond.     Kerr  v.  Fee,  179 — 1097. 

Rescission  of  Contract. 

Failure  to  Furnish  Consideration  Contracted  For.     Howsoever 

3  trifling  may  be  the  consideration  for  which  one  has  con- 
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tracted,  even  in  a  trade  "unslght  and  unseen/'  he  is  en- 
titled to  rescind  in  case  such  consideration  is  withheld. 
Martin  v.  Oormly,  179 — 683. 

Effect— Liquidated  Diunages  and  Status  Quo;    The  act  of  the 

4  vendor  in  a  contract  of  sale,  in  selling  the  subject  matter 
of  the  sale  to  a  third  party,  prior  to  any  unqualified  refusal 
by  the  vendee  to  perform  (time  not  being  essence  of  the 
contract),  and  the  act  of  the  vendee  in  acquiescing  in  auch 
sale,  work  a  complete  mutual  rescission  or  abandonment  of 
the  contract,  and,  in  addition,  two  further  and  necessary 
results,  viz.: 

1.  The  vendor  may  not  (on  the  theory  of  a  breach  by 
vendee)  recover  the  liquidated  damages  provided  In  the 
former  contract,  and 

2.  The  vendee  may  recover  of  the  vendor  the  purchase 
price  paid.     Miller  v.  McConnell,  179 — 877. 

Mutual  Rights  and  Liabilities. 

Taxes*.   A  vendor  who.  In  accordance  with  a  contract  of  sale  of 

5  lands,  remains  in  possession  and  has  and  enjoys  all  the 
fruits  thereof,  must  pay  all  taxes  which  become  liens  on 
the  premises  prior  to  delivering  po8ses6i(^n  to  vendee.  So 
held  even  where  the  vendee  out  of  possession  agreed  ''to 
pay  all  taxes  ^  ^  *  which  may  be  lawfully  imposed  and 
become  a  lien  upon  said  premises,"  the  safd  agreement  of 
the  vendee  being  held  to  manifestly  refer  to  a  time  from 
and  after  the  tirne  tohen  vendee  oMained  posaeision:    Dob- 

bert  y.  Kruse,  179—1069. 

...  ..*»_■ 

(^       • 
Taxes  and  Drainage  AsseaBments.    In  the  absence  of  any  con- 
.    6'   trary  .provision  in  contract  or  deed,  the  vendee  of  lioid.  con- 
cerning.  which  public  .drainage   improvement  proceedings 
are  pending  at  the.  time,  musl  pay  ^peoial  aasessments 
. .  .levied  9Mb9cqUent  io  th^. making  at  theicontrad  pf.  Male,  and 
subsequent  to  the  deed,:  in  fuWb/ient  thereof.  riSee  Sec. 
1016,  Code,  1897;    Sees.  816,  1400,  1989-al2,  19894i46,  Code 
Supp.,  1913.)     Johnston  v.  Robertson  179r-«88.:  :  •.;:•; 

Deducting  Paving  Tax  From  Price— Be-assessment  for  Deflclency. 
T    A  grantor  who  has  contracted  that  his  grantee^ may  de- 
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duct  an  identified  paving  asBeasment  from  the  agreed  pur- 
chase price,  must,  if  such  deduction  is  made  in  an  amount 
equal  to  the  assessment  as  it  stood  at  the  time  of  actual 
-  :  -  :  conveyance,  reimburse  the  grantee  for  the.  amount  subse- 
quently paid  in  discharge  of  an  assessment  to  meet  a 
deficiency,  (Section  836»  Code  Supplement,  1913.)  Even- 
ing Star  Lodge  v.  Robbins,  179 — 637. 

Bona  Fide  Pdrchasbrs. 

« 

Possession  of  Bight  Land  Under  Incorrect  I>eed.  Misdescriptions 
8  in  a  deed  resulting  In  failure  to  describe  the  property 
actually  purchased  become  wholly  immaterial  when  the 
owner  takes  and  retains  notorious  possession  of  the  land 
actually  purchased,  with  full  knowledge  of  such  purchase 
and  possession  on  the  part  of  a  subsequent  purchaser. 
Gripp  V.  Four  Appointments,  179—678. 

VXBDIOT.    Bee  Triaii. 

WEAPONS.    Bee  Indicpmbnt  and  Information. 

WILLS.    See  Trusts^  3. 

Testamentary  Power. 

Disinheriting  Illegitimate  Child.    An  illegitimate  child  may  be 
1    disinherited  by  will  equally  with  a  legitimate  child,  not- 
withstanding Section  3885,  Code,  1897,  providing  that  an 
illegitimate  child  "shall,"  under  named  conditions,  inherit 
from  the  father.    Lepper  v.  Knox,  179—419. 

TESTAMBNTARt   CAPACITY. 

•  Fmnafient   GfoakUanslilp— BiTdbt.     Arirvendo,   principle  fecog- 

•  2    nised  that  the  findings  Involved  in  the  appointment  of  a 

permanent  guardian  are  not  contlUHve  evidence*  of  testa- 
mentary incapacity.    Thomas  v.  Tlmonds,  179-^09. 
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.  Rbquisitbs  anp  Vauditx,  .. 

wm  in.  Porm  of  Deed.    The  form  of  a  will  is  immaterial,  if  it 

3  makes  a  post  mortem  disposition  of  property  and  is  prop- 
erly signed  and  witnessed.  Held,  an  instrument,  in  form 
a  warranty  deed,  may  constitute  a  valid  will.  (Sec  3274, 
Code,  1897.)     In  re  Estate  of  By  bee,  179 — 1089. 

Becitals — Conflxmation  of  Former  Deed  of  Ck^nveysnce.    Recitals 

4  In  a  will  to  the  effect  that  testator  had  theretofore  deeded 
to  one  of  his  heirs  certain  lands,  "and  it  is  my  will  that 
said  conveyance  shall  be  upheld  and  I  hereby  so  declare," 
neither  adds  to  nor  subtracts  from  the  effectiveness  of  said 
deed  as  an  instrument  by  itself.  It  follows  that  such  re- 
citals  do  not  constitute  a  deviae  of  the  lands  covered  by 
said  deed.     In  re  Will  of  Adkins,  179—1025. 

Execution. 

Attestation  by  Witnesses — Form,  Mannsr-  aid  Place  of  Bigntag. 

5  A  subscribing  witness  need  not  affix,  his  name  to  the  will 
in  any  particular  ,  form  or  manner  or  at  any  i>articular 
place  on  the  instrument.  The  essenbe  of  his  signing  is 
that  he  witnessed  the  execution  of  the  instrument.  Beld, 
an  instrument  was  sufficiently  witnessed  as  a  will  when* 
following  the  signature  of  the  testator,  one  witness  signed 
his  name  under  the  caption,  "Witness  to  signature,"  and 
the  other  witness  filled  out  on  the  same  paper  and  signed 
a  certificate  which  was,  in  form,  an  acknowledgment  to  an 
ordinary  warranty  deed,    in  re  Estate  of  Qybee,  179—1089. 

.J    .  ..  . 

Undue  Influence. 

Pleading — Sufficiency.    A  general  allegation  of  imdue  influence 

6  is  sufficient,  in  the  absence  of  a  motion  for  more  specific 
statement     Pirkl  v.  EUenberger,  179-^1122. 

•. .  iRneanal  XHstribntiott.    Priuciide;  recognize  that  ineauality  of 

: .  7  distribution,  among- those  equally  entitled  to  be  remembered 
by  testator  may  be  a  v^ry  material  factor  in  determining 
whether  the  will  In.  question  expresses  the  testator's  will. 
Pirkl  v.  EUenberger,  179—1122. 
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Fiduciary  Relation — Testamentary  Oifts^-Prefnimptlon  and  Bur- 

8  den  of  Proof.  Gifts  inter  vivos,  when  fiduciary  relations 
exist  between  donor  and  donee,  are  preaumed  to  luive  been 
brought  about  by  means  of  the  undue  Influence  of  donee. 
This  rule  has  no  application  to  testamentary  gifts.  Pirkl 
V.  Ellenberger,  179 — 1122. 

Probate. 

Custody — ^Proper  Party  to  Produce.    It  is  immaterial  who  pro- 

9  duces  the  will  for  probate.  In  re  Estate  of  Livingston,  179 
—183. 

Nonexistence   of  property.     The   nonexistence   of   property   to 

10  which  a  will  could  apply  Is  no  impediment  to  the  pro- 
bate thereof.     Thomas  v.  Timonds,  179 — 509. 

Order  Admitting  to  Probate — ^Presumption.    It  will  be  presumed, 

11  in  support  of  an  order  admitting  a  will  to  probate,  that  such 
order  was  only  made  after  the  proof  exacted  by  the  law 
was  made.    In  re  Estate  of  Livlngiston,  179 — 183. 

Refusal  to  Probate — Oonstmction  of  Order.    A  general  order  re- 

12  fusing  probate  of  an  instrument  as  a  will,  would  imply  that 
the  court  passed  on  all  questions  presented;  but  not  so 
when  the  record  shows  that  the  refusal  was  based  on  a 
specified  ground.  (Sec.  3283,  Code,  1897.)  In  re  EJstate 
of  Bybee,  179—1089. 

Who  May  Not  Oontest.    A  will  may  not  be  contested  by  one  who 

13  will  receive  thereunder  the  identical  share  which  he  would 
receive  under  the  laws  of  descent  in  case  the  will  were  set 
aside.     In  re  Will  of  Adkins,  179—1026. 

Contest — Must  Have  Interest  in  Estate.    He  who  would  contest 

14  the  validity  of  a  will  must  show  that  he  has  an  Interest 
in  the  estate  in  case  the  contest  is  successful.  Whenever 
this  lack  of  interest  appears  (there  being  due  proof  of  the 
signing  and  witnesalng),  the  court  will  dismiss  the  contest 
and  admit  the  will  to*  probate,  even  though  there  is  evidence 
to. sustain  the  ground  of  contest.  In  re  Estate  of  Livings- 
ton, 179—188. 
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Construction. 

Oentral  Principles.    The  following  principles  for  the  construe- 
16    tion  of  wills  are  recognized  and  applied: 

1.  That  a  devisee  acquires  no  interest  in  a  deylse  until 
the  death  of  the  testator. 

2.  That  a  codicil  will  be  treated  as  though  it  had  been 
bodily  written  into  the  original  wilL 

8.  Between  different  constructions  of  a  will,  that  con- 
struction which  works  validity  will  be  applied,  rather  than 
.  one  which  works  invalidity. 

4.  Partial  restraint  on  sale  is  not  repugnant  to  the  devise 
of  a  fee.    Porter  v.-  Tracey,  179 — 1295. 

Bepugnant  Provisions^Fee  Coupled  With  Limitation  on  Sale.    A 

16  testator  may  devise  a  fee  and  validly  prohibit,  for  a  reason- 
able time,  the  sale  thereof,  except  by  unanimous  consent 
of  the  devisees.    Porter  v.  Tracey,  179 — 1295. 

Words  and  Phrases — ''Desire."     The  term  "desire''  mayi  in  a 

17  testamentary  devise,  have  the  force  and  effect  of  a  specific 
mandatory  direction.     Porter  v.  Tracey,  179 — 1295. 

General  and  Special  Desczii^ttMi  of  Property.    A  general  descrlp- 

18  tion  of  the  property  devised  is  not  necessarily  limited  by  a 
special  description.  A  special  description  may  perform  no 
other  function  than  to  emphasize  the  generaL  Where  a 
general  description  of  property  devised  manifestly  em- 
braced two  lots,  heldt  an  added  special  description  did  not 
limit  the  devise  to  one  of  the  lots  only.  Lovett  v.  Westrip, 
179—1104. 

Bemainders— Vested  (?)  or  Contingent  (7)     Where  a  devise  is 

19  implied  from  a  simple  direction  to  divide^  the  devisee  takes 
no  vested  interest  until  the  time  specified  for  a  division 
arrives.     Fulton  v.  Fulton,  179 — 948. 

BemalndenH-''Wofds  of  Suhstitntion."     "Words  of  substitu- 

20  tion," — that  is,  words  substituting  another  as  devisee  in 
case  the  first  devisee  cannot  take  under  the  Will  by  reason 
of  the  happening  or  nonhappening  of  a  specified  condi- 
tion,— ^when  clearly  expressed,  must  be  ^ven  fnU  -effect. 
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even  though  such  coiuitmctlon  results  in  a  nonvested  re- 
mainder, contrary  to  the  general  preference  of  the  law. 
Fulton  ▼.  Pulton,  179—948. 

■ 

EUKTION. 

Will  and  Dower.    A  surviving  spouse  was  not  estopped,  under 

21  Section  2462,  Code,  1878,  from  taking  her  distributive  share 
in  (iddition  to  a  nonlnconslstent  life  estate  provided  for 
her  In  the  will  of  the  deceased  spouse,  by  the  naked  fact 
that  for  36  years  she  retained  and  used  the  devised  prem- 
ises and  the  fruits  and  profits  thereof.  In  other  words,  such 
acts,  even  when  aided  by  some  indefinite  testimony  tending 
to  show  that  the  survivor  only  intended  to  take  a  life 
estate,  will  not  be  held  to  constitute  an  election  hy  estoppel, 
assuming  such  to  be  possible.    Mlksch  v.  Mlksch,  179 — 716. 

Permission  to  Withdraw— Mistake  or  Fraud.    So  long  as.  parties 

22  have  not  changed  their  positions,  a  statutory  election  be- 
tween the  provisions  of  the  will  and  the  distributive  share 
may  be  wlthdi'awn,  under  permissive  order  of  the  court, 

,  for  fraud  or  mutual  mistake.  (Sec.  3376,  Code,  1897.) 
Wohlers  v.  Grlesse,  179 — 629. 

WITNESSES. 

COMPBTBNCY. 

Statutes  of  Foreign  State.    One  who  has  practiced  law  In  a 

1  named  state  and  Is  familiar  with  the  statute  law  thereof. 
Is  competent  to  testify  that  a  volume  in  question  consti- 
tutes the  last  existing  code  of  said  state.  (See  Sec.  4651, 
CJode,  1897.)     Blvln  v.  Powell,  179—899. 

Measuring  Land  Without  Knowledge  of  Oomersy  Etc.    Witnesses 

2  who  are  without  any  approximate  knowledge  of  the  ac- 
curacy of  the  corners  and  lines  of  a  governmental  sub- 
division of  land,  are  wholly  incompetent  to  testify  to  the 

.    result  of  measurements  of  such  land.    Billlck  v.  Davidson, 
179—1153. 
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Transaci'ions  With  Deceased,  Etc. 

Litigant  Claiming  no  Interest  Hinder  Deceased.    A  party  to  an 

3  action  may  testify  to  relevant  personal  transactions  and 
communications  with  a  deceased,  when  the  adverse  litigant 
is  claiming  no  interest  as  representative,  <i8  heir  at  law,  as 
next  to  kin,  as  assignee,  as  legatee,  as  devisee,  or  as  sur- 
vivor,  of  such  deceased  person.  (Section  4604,  Code,  1897.) 
Blachly  v.  Newburn,  179 — 790. 

Assignee  of  Deceased.     An  assignee  of  a  note,  plaintiff  in  an 

4  action  agaiiist  the  maker  thereof,  is  a  competent  witness  to 
personal  transactions  with  the  deceased  payee  of  the  note. 
Biggs  V.  Carter,  179—284. 

Privileged  Communications. 

Confession  of  Sin — "Minister"  Defined.     A  communication  to 

5  the  elders  of  a  church  as  to  the  truth  attending  illicit 
sexual  relations  hetween  the  communicant  and  others  is 
privileged,  such  elders  being  ''ministers"  of  the  gospel, 
under  the  particular  doctrine  and  confession  of  faith  of 
said  church.    Reutkemeier  v.  Kolte,  179 — 342. 

Examination. 

Improper  Form  of  Question.     Reversible  error  doep  not  neces- 

6  sarily  result  from  allowing  a  question  which  contains  an 
improper  characterization  by  counsel  of  .the  witness'  con- 
duct. So  held  where  the  witness,  on  trial  for  false  pre- 
tenses,  was  asked  if  he  wanted  to  say  that  he  was  getting 
a  "rake-off."     State  v.  Chambers,  179—436. 

Cross-Examination. 

Opening  Dbor  for  Becelpt  of  tTestimony  Otherwise  Inadmissible. 

7  Testimony  on  cross-examination  of  the  plaintiff  in  a  libel 
charge  that  a  newspaper  other  than  defendant  had  pub- 
lished the  named  libel  and  had  promised  a  retraction  there- 
of, does  not  open  the  door  to  an  admission  of  an  article  by 
such  other  newspaper  reprimanding  defendant  for  publish- 
ing the  original  libel.     Roddy  v.  Gazette  Co.,  179—50. 
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TAidiily  Limiting— Harmless  Error.     Unduly  limiting  a  cross- 

8  examination  is  harmless  error  when  the  improperly  ex- 
cluded matter  is  otherwise  fully  developed.  Hall  ▼.  City 
of  Shenandoah,  179 — 1192. 

Impbachmbnt. 

Contradictory  Statements.  A  witness  may  always  be  impeached 

9  by  showing  that  he  has  made  statements  out  of  court  in- 
consistent with  those  made  in  court  Seevers  v.  Cleveland 
Coal  Co.,  179—235. 

Privileged  Oommnnications.    A  privileged  communication  is  not 
10    available  for  impeachment  purposes.    Reutkemeier  v.  Nolte, 
179—342. 
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* 'Desire.'*    Porter  v.  Tracey,  179—1295. 
"Instrument."     Blvin  v.  Powell,  179 — 899. 
"Minister."     Reutkemeier  v.  Nolte,  179—342. 

WORKMEN'S  COBIPENSATION  ACT.        Bee  Master  and 
Servant. 
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